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PREFACE. 


Since  the  tenth  edition  was  published,  the  death  of  my  father, 
whose  industry  founded  this  and  many  other  works  on  kindred 
subjects  at  a time  when  there  were  few  of  the  present  facilities 
for  collecting  the  material  for  books  on  legal  subjects,  has 
deprived  the  work  of  his  supervision. 

The  first  volume  consists  of  the  principal  Act,  the  Public 
Health  Act,  1875,  with  notes  to  the  several  sections  con- 
taining the  decisions  of  the  Courts  of  Law  and  other  matter : 
some  of  these  notes,  for  instance,  those  appended  to  sections  4, 

1 50,  and  308,  being  necessarily  of  great  length. 

The  Act  is  divided  into  eleven  parts,  exclusive  of  the 
schedules,  each  comprising  a distinct  branch  of  the  subject. 
In  the  case  of  urban  districts  (including  county  and  other 
municipal  boroughs),  it  provides  for  sewerage  and  drainage, 
scavenging  and  water  supply,  the  control  and  improvement  of 
the  dwellings  and  lodgings  of  the  poorer  classes,  the  removal 
of  nuisances  and  obstructions  in  streets,  the  restriction  of 
offensive  trades  and  sale  of  unsound  food,  the  prevention  of  * 
the  spread  of  infectious  and  epidemic  diseases,  the  maintenance, 
repair,  and  lighting  of  roads,  and  construction  of  new  buildings, 
the  provision  of  public  hospitals,  mortuaries,  recreation  grounds, 
of  public  clocks,  and  of  markets  and  slaughter-houses,  the 
licensing  of  hackney  carriages,  horses,  and  boats,  extinguishing 
fires,  and  regulation  of  public  bathing.  But  in  the  case  of 
rural  districts  (the  local  authorities  of  which  are  now  separate 
bodies  from  the  Guardians  of  the  Poor),  the  Act  extends  only 
to  sewerage  and  drainage,  scavenging,  water  supply,  the 
control  of  cellar  dwellings  and  lodging  houses,  the  removal  of 
nuisances  and  restriction  of  the  sale  of  unsound  food,  the 
prevention  of  diseases,  and  the  provision  of  hospitals  and 
mortuaries.  Rural  district  councils  may,  however,  be  invested 
by  the  Local  Government  Board  with  urban  powers,  and 
the  Local  Government  Act,  1894,  not  only  transfers  to  these 
councils  (subject  to  the  power  of  the  county  council  to  postpone 
the  transfer)  the  powers  and  duties  of  the  existing  highway 
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authorities,  but  also  applies  to  them  certain  provisions  of 
the  principal  Act  in  relation  to  streets.  The  first  schedule 
to  the  Act,  so  far  as  it  relates  to  the  meetings  and  pro- 
ceedings of  Local  Boards,  is  applied  (subject  to  certain 
modifications)  to  all  urban  and  rural  district  councils,  other 
than  borough  councils,  and  also  to  boards  of  guardians : so  far 
as  it  relates  to  the  meetings  and  proceedings  of  joint  boards, 
it  still  applies  to  those  boards ; but  as  regards  committees,  it  is 
superseded  by  the  provisions  of  the  Act  of  1894.  The  second 
schedule  contained  the  rules  for  the  election  of  Local  Boards : 
it  was  repealed  and  superseded  by  the  provisions  of  the  Act 
of  1894  and  the  Election  Orders  of  the  Local  Government 
Board  issued  under  that  Act,  by  which  the  old  scale  of  voting 
was  abolished ; and  district  councils  are  now  elected  in  the 
manner  provided  by  the  Ballot  Act,  1872,  as  applied  to  these 
councils.  The  second  schedule,  however,  remains  in  force  to  a 
certain  extent  in  connection  with  the  holding  of  meetings  of 
owners  and  ratepayers  under  the  third  schedule.  The  fourth 
schedule  contains  a number  of  forms  for  notices  and  other 
documents  ; and  the  fifth  gives  a list  of  the  repealed  Acts,  and 
contains  re-enactments  of  portions  of  them. 

The  second  part  of  the  work  consists  of  the  principal 
statutes  passed  up  to  the  end  of  the  session  of  1898,  under 
which  district  councils  have  powers  or  duties,  or  in  which 
they  are  otherwise  immediately  concerned.  The  statutes  are 
arranged  in  chronological  order  for  convenience  of  reference  ; 
but  cross-references  between  the  various  enactments  dealing 
with  a particular  subject  are  given  in  the  notes,  so  as  to  supply 
the  place  of  an  arrangement  in  chapters  according  to  the 
subject-matter,  such  as  was  adopted  in  the  earlier  editions  of 
this  work.  The  Lands  Clauses  Acts  are  inserted,  as  their 
omission  from  the  earlier  editions  was  found  inconvenient. 
Many  other  enactments,  as  will  be  seen  on  referring  to  the 
Table  of  Statutes,  are  quoted  or  referred  to  in  the  notes 
throughout  the  work. 

The  third  part  contains  orders,  memoranda,  and  circular 
letters  issued  by  the  Local  Government  Board,  the  Dairies, 
Cowsheds,  and  Milkshops  Order,  1885,  issued  by  the  Privy 
Council,  and  the  election  petition  rules  under  the  Municipal 
Corporations  Act,  1882. 

The  annotation  of  the  Local  Government  Act,  1894,  is  the 
work  of  Mr.  A.  F.  Jenkin,  of  the  Inner  Temple,  who  has 
edited  a separate  work  on  that  Act.  He  has  also  annotated 
the  subsequent  statutes,  the  Election  Orders  in  Part  III.,  as 
well  as  the  Municipal  Corporations  Act,  1882,  the  Corrupt 
and  Illegal  Practices  (Prevention)  Act,  1883,  the  Municipal 
Elections,  &c.,  Act;  1884,  and  the  Allotments  and  Public 
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Libraries  Acts.  The  tables  of  statutes  and  cases  are  the  work 
of  Mr.  Jenkin;  and  I am  further  indebted  to  him  for  the 
correction  of  the  proofs  and  for  other  assistance. 

It  is  still  occasionally  necessary  to  refer  to  the  provisions 
of  the  repealed  Sanitary  Acts  which  were  consolidated  by  the 
Public  Health  Act,  1875;  and  the  abbreviated  references  to 
those  Acts,  given  under  the  marginal  notes  to  the  Act  of 
1875,  and  the  tables  of  reference  to  repealed  enactments 
given  at  pp.  lxxxix  to  xciv,  are  therefore  retained  in  the 
present  edition. 

Great  labour  has  again  been  expended  upon  the  Index. 

ALEXANDEB  GLEN. 

New  Court,  Temple. 

November , 1898. 
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as  those  which , in  the  present  work,  have  been  placed  under  the  marginal 
notes  to  the  Public  Health  Act,  1875,  to  show  which  sections  of  the  repealed 
Sanitary  Acts  respectively  correspond  to  the  sections  of  the  Consolidated  Act : 
they  are  also  used  in  the  “ Table  of  Reference  from  Repealed  Statutes ,”  post, 
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Public  Health  and  Local  Government  Acts. 

P.  H. 
L.  G. 
L.  G.  Am. 

L.  G.  1863 

P.  H.  1872 
P.  H.  1874 
P.  H.  1875 

11  & 12  Viet.  c.  63. 
21  & 22  Viet.  c.  98. 
24  & 25  Viet.  c.  61. 

26  & 27  Viet.  c.  17. 

35  & 36  Viet.  c.  79. 

37  & 38  Viet.  c.  89. 

38  & 39  Viet.  c.  55. 

Public  Health  Act,  1848. 

Local  Government  Act,  1858. 
Local  Government  Amendment 
Act,  1861. 

Local  Government  Amendment 
Act,  1863. 

Public  Health  Act,  1872. 

Sanitary  Law  Amendment,  1874. 
Public  Health  Act,  1875. 

Nuisance  Removal  Acts. 

N.  R.  1855 
N.  R.  1860 
N.  R.  1863 
N.  R.  1866 

18  & 19  Viet.  c.  121. 
23  & 24  Viet.  a.  77. 
26  & 27  Viet.  c.  117. 
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„ „ 1860. 

„ „ 1863. 

„ „ 1866. 
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S. U.  1865 
S. U.  1867 
San.  1866 
San.  1868 
San.  1869 
San.  1870 

28  & 29  Yict.  c.  75. 

30  & 31  Yict.  c.  113. 

29  & 30  Viet.  c.  90. 

31  & 31  Viet.  c.  115. 

32  & 33  Viet.  c.  100. 

33  & 34  Viet.  c.  53. 

Sewage  Utilization,  1865. 

„ „ 1867. 
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„ 1868. 
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Other  Acts. 

C.  L.  1851 
C.  L.  1853 
D. 
T.  I. 
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14  & 15  Viet.  c.  28. 
16  & 17  Viet.  c.  41. 
18  & 19  Yict.  c.  116. 
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Common  Lodging-Houses,  1851. 

„ „ 1853. 
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P.  H.  1875. 

P.  H. 
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14 
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\ (1)  5,64,70. 
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Sch.  II.  (1)  51. 

90 

213.  ; 

28 
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Sch.  II.  (1)  67. 

93 

56,  67. 

33 

s.  6. 

96 

225. 

34 

s.  198,  Sch.  I.  (1)  1. 
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265. 
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73 
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76. 
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77. 
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13 

82. 

14 
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P. H.  1875. 

Sect. 

Sect. 

3 

77,  78. 

4 

78. 

5 

76. 

6 

81. 

7 

124. 

8 

83. 

11 

86. 

12 

88. 

D. 

P.  H.  1875. 

Sect. 

Sect. 

4 

137. 

5 

134. 

6 

134. 

7 

134,  135. 

8 

136. 

9 

136. 

11 

134. 

12 

138. 

14 

140. 

N.  R.  1855. 

P.  H.  1875. 

Sect. 

Sect. 

5 

200. 

8 

91. 

10 

93. 

11 

102. 

12 

95. 

13 

96,  97. 

14 

98. 

15 

99. 

16 

99. 

17 

100. 

18 

101. 

19 

104. 

N.  R.  1855. 

P. H.  1875. 

Sect. 

Sect. 

23 

68.  . 

24 

68. 

25 

68. 

27 

114. 

30 

107,  114. 

31 

267. 

33 

255. 

34 

255. 

36 

103,  306. 

37 

306.  ! 

39 

255,  262. 

40 

269.  i 

42 

265. 

43 

341. 

44 

332,  334. 

45 

332. 

L.  G. 

P.  H.  1875. 

Sect. 

Sect. 

5 

339. 

7 

316. 

! 10 

Sch.  II.  (2)  1. 

11 

Sch.  II.  (2)  2.  t 

12 

272. 

/272,  Sch.  II.  (1)  69, 

It) 

\ Sch.  III.  1,  4,  5,  6. 

16 

272. 

17 

272,  273. 

18 

272,  274. 

19 

Sch.  III.  7. 

21 

274. 

24 

/8,  Sch.  I.  (1)  12,  Sch.  11(1) 

\ 1,  3,  4,  6-9,  50,  56,  65. 

25 

Sch.  II.  (1)  64. 

26 

6. 

27 

285. 

28 

285. 

29 

224. 

30 

27. 

31 

48. 

32 

42,  44,  49,  157. 

33 

41. 

34 

157,  159. 

35 

7,  155. 

36 

154. 

37 

144,  145,  216,  217. 

38 

150,  151. 

39 

146. 

40 

147. 

41 

148. 

42 

152. 

44 

171. 

45 

64,  66,  160,  165,  169. 

46 

163. 

47 

254. 

49 

Sch.  V.,  Part  III. 

50 

166,  167. 
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L.  G. 

P.  H.  1875. 

Sect. 

Sect. 

51 

62. 

52 

54. 

53 

63,  168. 

54 

210,  256,  319. 

55 

211. 

56 

212. 

57 

233,  234. 

58 

240. 

59 

241. 

60 

246,  247. 

61 

266,  267. 

62 

257. 

63 

257. 

64 

181. 

66 

307. 

68 

327. 

69 

328. 

70 

329. 

71 

330. 

72 

331. 

73 

332. 

74 

333. 

75 

176. 

76 

206. 

77 

270,  303. 

79 

293. 

81 

294,  295. 

82 

228,  342. 

N.  It.  1860. 

P.  H.  1875. 

Sect. 

Sect. 

7 

64. 

12 

123. 

13 

105. 

L.  G.  Am. 

P.  H.  1875. 

Sect. 

Sect. 

2 

312. 

3 

247. 

4 

16,  17. 

5 

32. 

6 

33. 

7 

34. 

8 

337. 

9 

216. 

10 

144. 

11 

160. 

12 

319. 

13 

319. 

15 

247. 

16 

150. 

17 

150. 

18 

176. 

20 

56. 

21 

Sell.  V.,  Part  III. 

L.  G.  Am. 

P.  H.  1875. 

Sect. 

Sect. 

22 

175. 

23 

257. 

24 

261. 

25 

172. 

28 

156. 

L.  G. 1863. 

P.  H.  1875. 

Sect. 

Sect. 

2 

272. 

3 

273. 

4 

270. 

5 

Sched.  II.  (2)  1,  2. 
Sched.  V..  Part  III. 

6 

N.  E.  1863. 

P.  H.  1875. 

Sect. 

Sect. 

2 

116,  117. 

3 

118. 

S.  U.  1865. 

P.  II.  1875. 

Sect. 

Sect. 

4 

15,  16,  18, 19. 

5 

305. 

6 

234. 

7 

175. 

8 

179,  308. 

9 

285. 

10 

69. 

11 

17. 

12 

242. 

14 

27. 

15 

31. 

N.  R.  1866. 

P.  H. 1875. 

Sect. 

Sect. 

2 

258. 

San.  1866. 

P.  H.  1875. 

Sect. 

Sect. 

8 

21. 

9 

22,  179. 

10 

23. 

11 

51. 

16 

106.  | 

18 

114. 

19 

91. 

20 

92,  102. 

21 

94.  j 

22 

120. 

23 

122. 
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San.  1866. 

P. H.  1875. 

San.  1869. 

P.  H.  1875. 

Sect. 

Sect. 

Sect. 

Sect.. 

24 

123. 

4 

301. 

25 

126,  127. 

5 

301. 

26 

124. 

6 

302. 

27 

141,  142. 

7 

302. 

28 

143. 

8 

299. 

29 

125. 

9 

294. 

30 

110. 

10 

302. 

31 

102. 

32 

110. 

34 

35 

104. 

90. 

P.  H.  1872. 

P.  H.  1875. 

Sect. 

Q 

36 

75,  109. 

Sect. 

5,  6. 

6. 

9. 

10. 

11. 

12. 

189,  190,  191. 

318. 

201,  202,  204. 

205,  296. 

207. 

229. 

230. 

231. 

287,  289,  291,  325. 

288,  290. 

270. 

276. 

271. 

37 

131. 

A 

38 

126,  127. 

<± 

pz 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 
55 

128. 

139. 

87. 

71,  72,  73,  74. 

10. 

Sch.  Y.,  Part  III. 
307. 

7. 

175. 

259. 

299. 

62. 

Sch.  V.,  Part  III. 
Sch.  V.,  Part  III. 
50. 

341. 

0 

7 

8 
9 

10 

12 

13 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

277. 

279. 

S.  U.  1867. 

P. H.  1875. 

27 

279. 

Sect. 

Sect. 

28 

265,  280,  282. 

2 

299. 

29 

281. 

3 

27-32. 

30 

283. 

4 

27,  175. 

31 

284. 

5 

29. 

32 

28. 

10 

279,  323. 

33 

303,  309. 

11 

279,  323. 

34 

Sch.  V.,  Part  III. 

12 

279,  323. 

35 

Sch.  V.,  Part  III. 

13 

279,  323. 

36 

Sch.  V.,  Part  III. 

14 

279,  323. 

37 

Sch.  V.,  Part  III. 

15 

30. 

38 

Sch.  V.,  Part  III. 

17 

230. 

39 

304. 

19 

341. 

40 

233,  234. 

41 

235. 

43 

227. 

San.  1868. 

P.  H.  1875. 

44 

45 

243. 

297. 

Sect. 

4 

5 

6 

7 

8 
9 

10 

Sect. 

35,  36,  41. 

42,  44. 

232. 

35,  37. 

300. 

341. 

133. 

46 

47 

48 

321. 

298. 

295,  Sch.  Y.,  Part  III. 

49 

50 

51 

52 
54 

245,  248. 
249. 

121. 

130. 

292. 
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Sect.  | 
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21 
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56 

335. 

23 
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57 

336. 

25 

278,  Sch.  II.  (1)  6. 

58 

323. 

27 

Sch.  I.  (1)  11. 

59 

341. 

28 

Sch.  II.  (1)  1. 

31 

175. 

32 

175, 178. 

P.  H.  1874. 

P.  H.  1875. 

33 

51. 

34 

177. 

Sect. 

Sect. 

35 

176. 

1 

9. 

36 

233,  234,  243. 

3 
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38 
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12,  338. 

39 

249. 
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191. 

41 

158. 

6 

190. 

42 
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202. 

43 

158. 
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207,  320. 

44 

157. 

9 

208. 
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314. 
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287. 
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290. 

49 
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287. 
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part  I 


THE 

PUBLIC  HEALTH  ACT,  1875. 


38  & 39  Vict.  Chapter  55. 

An  Act  for  consolidating  and  amending  the  Acts  relating  to 
Public  Health  in  England.  [11  th  August , 1875.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  38  & 39  Vict. 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  c-  55> s*  *• 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

PART  I. 


Preliminary. 

Sect.  1.  This  Act  may  be  cited  as  The  Public  Health  Short  title. 
Act,  1875. 

Note. — Citation  of  Acts. — See  the  provisions  of  the  Inter- 
pretation Act,  1889,  on  this  subject.1 

The  Public  Health  Acts. — The  Short  Titles  Act,  1896 
(which  repeals  the  Short  Titles  Act,  1892 2),  enacts  that, 
without  prejudice  to  any  other  mode  of  citation  (as  to 
which  see  the  Interpretation  Act  above-mentioned),  a large 
number  of  Acts  mentioned  in  the  first  schedule  may  be 
cited  by  the  short  titles  there  given,  and  that  the  groups  of 
Acts  mentioned  in  the  second  schedule  may  be  cited  by 
certain  “ collective  titles.”3  Among  these  groups  the  present 

(1)  52  & S3  Vict.  c.  63,  s.  35,  (2)  55  Vict.  c.  io. 

post.  (3)  59  & 60  Vict.  c.  14,  ss.  1,  2 (1). 
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38  & 39  Viet.  Act  and  the  other  following  Acts,  which  are  set  out  in  the 
c.  55,  s.  1,  n.  second  part  of  this  work,  are  given  under  the  collective  title  of 
“ The  Public  Health  Acts,”  namely : — 

The  Public  Health  Act,  1875  ; 

The  Public  Health  (Water)  Act,  1878 
The  Public  Health  (Interments)  Act,  1879  ;1  2 
The  Public  Health  (Fruit  Pickers’  Lodgings)  Act,  1882  ; 3 
The  Public  Health  Act,  1875  (Support  of  Sewers),  Amend- 
ment Act,  1883 ; 4 

The  Public  Health  (Confirmation  of  Byelaws)  Act,  1884  ; 5 
The  Public  Health  (Officers)  Act,  1884 ; 6 
The  Public  Health  (Ships,  etc.)  Act,  1885  ; 7 
The  Public  Health  (Members  and  Officers)  Act,  1885  ; 8 
The  Housing  of  the  Working  Classes  Act,  1885,  ss.  7-10;  9 
The  Public  Health  (Buildings  in  Streets)  Act,  1888 ; 10 
The  Public  Health  Act,  1889  ; 11 
The  Public  Health  (Rating  of  Orchards)  Act,  1890; 12 
The  Public  Health  Acts  Amendment  Act,  1890 ; 13  and 
The  Private  Street  Works  Act,  1892. 14 
The  Short  Titles  Act,  1896,  also  enacts  that,  “if  it  is  pro- 
vided that  any  Act  passed  after  this  Act  may,  as  to  the  whole 
or  any  part  thereof,  be  cited  with  any  of  the  groups  of  Acts 
mentioned  in  the  second  schedule  to  this  Act,  or  with  any 
group  of  Acts  to  which  a collective  title  has  been  given  by  any 
Act  passed  before  this  Act,  that  group  shall  be  construed 
as  including  that  Act  or  part,  and,  if  the  collective  title  of 
the  group  states  the  first  and  last  years  of  the  group,  the 
year  in  which  that  Act  is  passed  shall  be  substituted  for  the 
last  year  of  the  group,  and  so  on  as  often  as  a subsequent  Act 
or  part  is  added  to  the  group  ” ; 15  and  that  “ notwithstanding 
the  repeal  of  an  enactment  giving  a short  title  to  an  Act,  the 
Act  may,  without  prejudice  to  any  other  mode  of  citation, 
continue  to  be  cited  by  that  short  title.”  16 

The  Public  Health  (Ports)  Act,  1896, 17  is  now  added  to 
the  group  which  may  be  cited  under  the  collective  title  of 
**  The  Public  Health  Acts.”  The  Allotments  Rating  Exemp- 
tion Act,  1 89 1, 18  which  is  a similar  Act  to  the  above-mentioned 
Public  Health  (Rating  of  Orchards)  Act,  1890,  has  not  been 
included  in  the  collective  title ; nor  has  the  Public  Health  and 
Local  Government  Conferences  Act,  1885  ; 19  nor  the  Public 
Health  Act,  1896. 20 


(1)  41  & 42  Viet.  c.  25. 

(2)  42  & 43  Viet.  c.  31. 

(3)  45  & 46  Viet.  c.  23.  * 

(4)  46  & 47  Viet.  c.  37. 

(5)  47  & 48  Viet.  c.  12. 

(6)  47  & 48  Viet.  c.  74. 

(7)  48  & 49  Viet.  c.  35. 

(8)  48  & 49  Viet.  c.  53. 

(9)  48  & 49  Viet.  c.  72. 

(10)  51  & 52  Viet.  c.  52. 

(11)  52  & 53  Viet.  c.  64,  now 


repealed,  see  59  & 60  Viet.  c.  19, 
s.  6,  and  schedule,  post. 

(12)  53  & 54  Viet.  c.  17. 

(13)  53  & 54  Viet.  c.  59. 

(14)  55  & 56  Viet.  c.  57. 

(15)  59  & 60  Viet.  c.  14,  s.  2 (2). 

(16)  Ibid.  s.  3. 

(17)  59  & 60  Viet.  c.  20,  post. 

(18)  54  & 55  Vict.  c-  33>  P°st- 

(19)  48  & 49  Vict.  c.  22,  post. 

(20)  59  & 60  Vict.  c.  19,  post. 
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The  Infectious  Disease  (Notification)  Act,  1889, 1 the  In-  38  & 39  Viet, 
fectious  Disease  (Prevention)  Act,  1890, 2 Part  III.  of  the  c'  55>  s-  r>  n* 
Housing  of  the  Working  Classes  Act,  1890, 3 and  the  Public 
Libraries  Act,  189 2, 4 are  also  adoptive  Acts  not  included  in  the 
“ Public  Health  Acts  ” ; nor  does  the  expression  include  the 
Local  Government  Acts,  1888  and  1894. 

Consolidation  of  the  Sanitary  Acts. — The  following  remarks 
on  the  objects  of  the  Act  are  taken  from  the  circular  letters 
of  the  Local  Government  Board,  dated  the  30th  of  Sep- 
tember, 1875,  and  addressed  to  Urban  and  Rural  Sanitary 
Authorities  : 

“ The  Act  38  & 39  Viet.  c.  55,  for  the  sake  of  clearness  and 
convenience  of  reference,  is  distributed  under  eight  principal 
headings,  and  all  the  provisions  relating  to  any  particular 
subject  will  be  found  under  the  same  title.  It  consolidates,  so 
far  as  regards  England,  exclusive  of  the  metropolis,  the  whole 
of  the  Sanitary  Acts,  with  the  following  exceptions,  viz.,  ‘ The 
Bakehouse  Regulation  Act,’  ‘ The  Artizans’  and  Labourers’ 

Dwellings  Act,  1868/  ‘The  Baths  and  Wash-houses  Acts/  and 
‘The  Labouring  Classes’  Lodging  Houses  Acts.’  The  Acts 
thus  consolidated  are,  of  course,  repealed ; but  the  Acts  which 
have  been  excepted,  and  the  duties  of  sanitary  authorities 
under  them,  are  in  no  way  affected. 

“ Although  the  main  object  of  the  Act  is  consolidation,  it  is 
right  to  state  that  when  the  Bill  was  prepared  advantage  was 
taken  of  the  opportunity  to  introduce  certain  amendments  of 
the  law,  the  chief  of  which  were  explained  to  the  House  of 
Commons  by  the  then  President  of  the  Board,  in  moving 
for  leave  to  bring  in  the  Bill.  After  the  Bill  was  circulated, 
numerous  other  amendments  were  suggested  by  various  sanitary 
authorities.  These  amendments  were  carefully  considered  by 
the  Board,  and  a large  number  of  them  were  subsequently 
adopted  and  inserted  during  the  various  stages  of  the  measure 
in  both  Houses.  The  object  of  many  of  the  amendments  was 
to  clear  up  doubtful  points  of  construction,  and  to  harmonise 
the  provisions  of  the  various  Acts  which  were  consolidated, 
whilst  the  effect  of  others  is  to  extend  the  powers  and  obliga- 
tions of  sanitary  authorities  with  respect  to  sewerage,  water 
supply,  gas,  the  abatement  of  nuisances,  and  other  matters 
connected  with  sanitary  administration  and  town  government. 

“ Before  noticing  the  amendments  in  detail,  it  should  be 
observed  that  the  Act  does  not  alter  the  present  constitution  of 
any  existing  sanitary  authority,  or  the  tenure  of  office  of  any 
of  their  officers  or  servants ; nor  does  it  affect  any  existing 
rights  and  liabilities,  all  of  which  have  been  fully  preserved  by 
sects.  326  and  343.” 

Tables  showing  the  sections  of  the  Public  Health  Act,  1875, 


(3) 153’&  54  Viet.  c.  70 , post. 

(4)  55'&  S6  Viet.  c.  5 if  post. 
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0)  52  & 53  Viet.  c.  72,  post. 
(2)  53  & 54  Viet.  c.  34,  post. 


38  & 39  V 
c.  55>  s.  i, 


Extent  of 
Act. 
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ict-  which  respectively  correspond  to  those  of  the  repealed  Acts, 
n*  will  be  found  at  the  commencement  of  this  book.  The  sections 
of  the  repealed  Acts  which  so  correspond  to  those  of  the  Public 
Health  Act,  1875,  are  noted  under  the  marginal  notes  to  the 
latter  Act,  and  an  explanation  of  these  abbreviated  notes  is 
given  before  the  above-mentioned  tables. 

Sect.  2.  This  Act  shall  not  extend  to  Scotland  or 
Ireland,  nor  (save  as  by  this  Act  is  expressly  provided) 
to  the  metropolis. 


Note.—  Scotland. — The  principal  Acts  relating  to  the  public 
health  in  Scotland  are  the  Local  Government  (Scotland)  Act, 
1889,1  the  Public  Health  (Scotland)  Amendment  Act,  1891, 2 
the  Burgh  Police  (Scotland)  Act,  1892,3  the  Burgh  Police 
(Scotland)  Act,  1893,4  the  Local  Government  (Scotland)  Act, 
1 894,®  and  the  Public  Health  (Scotland)  Act,  1897.6 

Ireland. — The  principal  Acts  relating  to  the  public  health  in 
Ireland  are,  the  Public  Health  (Ireland)  Act,  187 8, 7 the  Public 
Health  (Ireland)  Amendment  Act,  187 9, 8 the  JPublic  Health 
(Ireland)  Amendment  Act,  1884,  the  Infectious  Diseases 
(Prevention)  Act,  1890, 10  the  Public  Health  Acts  Amendment 
Act,  1 8 90, 11  the  Cholera  Hospitals  (Ireland)  Act,  18 93, 12  and 
the  Public  Health  (Ireland)  Act,  1896.13 

The  Metropolis . — For  the  definition  of  “ The  Metropolis,” 
see  sect.  4 : it  includes  the  city  of  London.  Provisions  expressly 
relating  to  the  metropolis  were  contained  in  sects.  108,  115, 
291,  336,  and  in  Sched.  V.  Part  III.,  which  re-enacts  a clause 
of  the  Public  Health  Act,  187  2, 14  transferring  to  the  Local 
Government  Board  the  powers  of  the  Board  of  Trade  under 
the  Metropolis  Water  Acts;  but  sects.  108,  115,  and  291  are 
repealed  so  far  as  relates  to  the  metropolis  by  the  Public 
Health  (London)  Act,  1891,  which  repeals  the  Nuisances 
Removal  Acts  and  certain  other  of  the  Sanitary  Acts  which 
had  remained  in  force  in  the  metropolis,15  and,  together  with 
the  Metropolis  Management  Acts 16  and  the  London  Building 
Act,  1 894, 17  and  so  much  of  the  Metropolitan  Paving  Act  of 


(1)  52  & 53  Viet.  c.  50. 

(2)  54  & 55  Viet.  c.  52. 

(3)  55  & 56  Viet.  c.  55. 

(4)  56  & 57  Viet.  c.  25. 

(5)  57  & 58  Viet.  c.  58. 

(6)  60  & 61  Viet.  c.  38.  • 

(7)  41  & 42  Viet.  c.  52. 

(8)  42  & 43  Viet.  c.  57. 

(9)  47  & 48  Viet.  c.  77.  • 

(10)  53  & 54  Viet.  c.  34. 

(11)  53  & 54  Viet.  c.  59. 

(12)  56  Viet.  c.  13. 

(13)  59  & 60  Viet.  c.  54. 

(14)  35  & 36  Viet.  c.  79,  s.  35. 

(15)  See  Schedule  V.  Part  I. 


(16)  18  & 19  Viet.  c.  120;  19  & 
20  Viet.  c.  1 12  ; 21  & 22  Viet.  c. 
104 ; 25  & 26  Viet.  c.  102  ; 41  & 42 
Viet.  c.  32  ; 48  & 49  Viet.  c.  33  ; 
50  & 51  Viet.  c.  17 ; 53  & 54  Viet, 
cc.  54,  56  ; and  56  & 57  Viet.  c.  55. 
For  the  Metropolis  Management 
Acts  the  reader  is  referred  to  the 
last  edition  of  Mr.  Woolrych’s  work 
on  the  subject ; and  for  the  Building 
Act  to  the  edition  of  that  Act  by 
Mr.  R.  C.  Glen. 

(17)  57  & 58  Viet.  c.  ccxiii. 
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1817  1 as  is  not  superseded,  deals  with  the  same  subjects  as  & 39  Viet, 
the  present  Act  in  relation  to  the  county  of  London.2  c’  55> s*  2>  n- 

The  city  of  London  is  coincident  with  the  Poor  Law  Union 
of  the  city  of  London,  and  comprises  the  liberties  of  the  city, 
as  well  as  the  city  within  the  walls.3  The  City  of  London 
Sewers  Acts,  1848  and  1851, 4 provide  for  the  “sanatory”  im- 
provement of  the  city  of  London  and  the  liberties  thereof,  and 
for  the  better  cleansing,  sewering,  paving,  and  lighting  the  same. 

The  functions  of  the  Commissioners  of  Sewers  under  those 
Acts  and  the  Public  Health  (London)  Act,  1891,  have  now 
been  transferred  to  the  Common  Council  of  the  City.5 


Sect.  3.  This  Act  is  divided  into  parts,  as  follows : 
Part  I. — Preliminary. 

Part  II. — Authorities  for  Execution  of  Act. 

Part  III. — Sanitary  Provisions. 

Part  IV. — Local  Government  Provisions. 

Part  Y. — General  Provisions. 

Part  VI. — Eating  and  Borrowing  Powers,  &c. 

Part  VII. — Legal  Proceedings. 

Part  VIII. — Alteration  of  Areas  and  Union  of  Districts. 
Part  IX. — Local  Government  Board. 

Part  X. — Miscellaneous  and  Temporary  Provisions. 
Part  XI. — Saving  Clauses  and  Eepeal  of  Acts. 


Division  of 
Act  into 
parts. 


Note. — Headings  to  Parts  of  Acts. — In  a case  arising  under 
the  Lands  Clauses  Consolidation  Act,  1845,  the  House  of 
Lords  considered  that  the  heading  of  a portion  of  the  statute 
might  be  referred  to,  to  determine  the  sense  of  any  doubtful 
expression  in  a section  ranged  under  such  heading.6 


Sect.  4.  In  this  Act,  if  not  inconsistent  with  the  con-  Definitions, 
text,  the  following  words  and  expressions  have  the  mean- 
ings hereinafter  respectively  assigned  to  them ; that  is 
to  say, 

“ Borough  ” means  any  place  for  the  time  being  subject  (See post,  p.  s.) 
to  the  Act  of  the  session  of  the  fifth  and  sixth  years 
of  the  reign  of  King  William  the  Fourth,  chapter 
seventy-six,  intituled  “ An  Act  to  provide  for  the 
Eegulation  of  Municipal  Corporations  in  England 
and  Wales,”  and  any  Act  amending  the  same : 

“ The  Metropolis  ” means  the  city  of  London  and  all  (S eeposf,  p.  9.)] 

'( I ) 57  Geo.  III.  c.  xxix.  (5)  60  & 61  Viet.  c.  cxxxiii. 

(2)  54  & 55  Viet.  c.  76.  (6)  Hammersmith  and  City  Rail- 

(3)  See  11  & 12  Viet.  c.  clxiii.  way  Company  v.  Brand , L.  R.  4 

s.  262.  H.  L.  171 ; 38  L.  J.  Q.  B.  265  ; 21 

(4)  II  & 12  Viet.  c.  clxiii.  ; 14 & L.  T.  (N.S.)  238;  18  W.  R.  12. 

15  Viet.  c.  xci. 
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38  & 39  Viet, 
c.  55,  s.  4. 

(See  post,  p.  9.) 


(See  post,  p.  9.) 


(See  post,  p.  13.) 


(See  post,  p.  13.) 

(See  post,  p.  14.) 
(See  post,  p 
(See  post,  p.  14.) 

(See  post,  p.  14.) 

(See  post,  p.  15.) 


(See  post,  p.  20.) 


parishes  and  places  mentioned  in  Schedules  A,  B, 
and  C,  to  the  Metropolis  Management  Act,  1855  : 

“ Local  Government  District  ” means  any  area  subject 
to  the  jurisdiction  of  a local  board  constituted  in 
pursuance  of  the  Local  Government  Acts  before  the 
passing  of  this  Act,  or  in  pursuance  of  this  Act,  and 
“ local  board  ” means  any  board  so  constituted  : 

“ Improvement  Act  district  ” means  any  area  for  the 
time  being  subject  to  the  jurisdiction  of  any  im- 
provement commissioners  as  hereinafter  defined  : 

“ Improvement  Commissioners”  means  any  commis- 
sioners trustees  or  other  persons  invested  by  any 
local  Act  with  powers  of  town  government  and 
rating : 

" Parish  ” means  a place  for  which  a separate  poor  rate 
is  or  can  be  made,  or  for  which  a separate  overseer 
is  or  can  be  appointed : 

“ Union  ” means  a union  of  parishes  incorporated  or 
united  for  the  relief  or  maintenance  of,  the  poor 
under  any  public  or  local  Act  of  Parliament,  and 
includes  any  parish  subject  to  the  jurisdiction  of  a 
separate  board  of  guardians : 

“ Guardians  ” means  any  persons  or  body  of  persons  by 
whom  the  relief  of  the  poor  is  administered  in  any 
union : 

“ Person  ” includes  any  body  of  persons,  whether  cor- 
porate or  unincorporate : 

“ Local  authority  ” means  urban  sanitary  authority  and 
rural  sanitary  authority  : 

“ Surveyor  ” includes  any  person  appointed  by  a rural 
authority  to  perform  any  of  the  duties  of  surveyor 
under  this  Act : 

“ Lands”  and  “ Premises”  include  messuages  build- 
ings lands  easements  and  hereditaments  of  any 
tenure : 

“ Owner”  means  the  person  for  the  time  being  re- 
ceiving the  rackrent  of  the  lands  or  premises  in 
connection  with  which  the  word  is  used,  whether  on 
his  own  account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if  such 
lands  or  premises  were  let  at  a rackrent : 

“Backrent”  means  rent  which  is  not  less  than  two- 
thirds  of  the  full  net  annual  value  of  the  property 
out  of  which  the  rent  arises ; and  the  full  net 
annual  value  shall  be  taken  to  be  the  rent  at  which 
the  property  might  reasonably  be  expected  to  let 
from  year  to  year,  free  from  all  usual  tenant’s  rates 
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and  taxes,  and  tithe  commutation  rentcharge  (if  38  & 39  Viet, 
any),  and  deducting  therefrom  the  probable  average  c‘  55,  s‘  4’ 
annual  cost  of  the  repairs,  insurance,  and  other 
expenses  (if  any),  necessary  to  maintain  the  same  in 
a state  to  command  such  rent : 

“Street”  includes  any  highway  [{not  being  a turnpike  (See  post,  P.  21 .) 
road ),]  and  any  public  bridge  (not  being  a county 
bridge),  and  any  road  lane  footway  square  court 
alley  or  passage  whether  a thoroughfare  or  not : 

“ House  ” includes  schools,  also  factories  and  other  (See.pos*,  p.  28.) 
buildings  in  which  [more  than  twenty']  persons  are 
employed  [at  one  time] : 

“ Drain  ” means  any  drain  of  and  used  for  the  drainage  (See  post,  P.  29.) 
of  one  building  only,  or  premises  within  the  same 
curtilage,  and  made  merely  for  the  purpose  of  com- 
municating therefrom  with  a cesspool  or  other  like 
receptacle  for  drainage,  or  with  a sewer  into  which 
the  drainage  of  two,  or  more  buildings  or  premises 
occupied  by  different  persons  is  conveyed : 

“ Sewer”  includes  sewers  and  drains  of  every  descrip-  (Seepost,  P.  30. 
tion,  except  drains  to  which  the  word  “ drain  ” 
interpreted  as  aforesaid  applies,  and  except  drains 
vested  in  or  under  the  control  of  any  authority 
having  the  management  of  roads  and  not  being  a 
local  authority  under  this  Act : 

“ Slaughter-house  ” includes  the  buildings  and  places 
commonly  called  slaughter-houses  and  knackers’ 
yards,  and  any  building  or  place  used  for  slaughter- 
ing cattle  horses  or  animals  of  any  description  for 
sale : 

“Water  company”  means  any  person  or  body  of  (See  post,  P.33.> 
persons  corporate  or  unincorporate  supplying  or 
who  may  hereafter  supply  water  for  his  or  their  own 
profit : 

“ Waterworks  ” includes  streams  springs  wells  pumps 
reservoirs  cisterns  tanks  aqueducts  cuts  sluices 
mains  pipes  culverts  engines  and  all  machinery 
lands  buildings  and  things  for  supplying  or  used 
for  supplying  water,  also  the  stock  in  trade  of  any 
water  company : 

“Bakehouse  Kegulation  Act”  means  [26  & 27  Viet.  (See post, 
c.  40.  {Bakehouse  Begulation  Act,  1863)]  : 

“ Artizans’  and  Labourers’  Dwellings  Act  ” means  csee post,  P.  34.) 
[31  & 32  Yict.  c.  130.  {Artizans'  and  Labourers' 

Dwellings  Act,  1868)] : 

“ Baths  and  Wash-houses  Acts  ” means  9 & 10  Yict.  c.  74  (See post,  P.  34.) 
(An  Act  to  encourage  the  establishment  of  Public 
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38  & 39  Viet.  Baths  and  Wash-houses) ; 10  & 11  Yict.  c.  61 
c.  55,  s.  4.  (An  Act  to  amend  the  Act  for  the  establishment  of 
Public  Baths  and  Wash-houses) : 

(See  post,  p.  34.)  Labouring  Classes  Lodging-Houses  Acts  ” means 
[14  & 15  Yict.  c.  34  ( Labouring  Glasses  Lodging- 
Rouses  Act , 1851)  ; 29  & 30  Yict.  c.  28  (Labouring 
Classes  Dwelling  Rouses  Act , 1866) ; 30  & 31  Yict. 
c.  28  ( Labouring  Glasses  Dwelling  Rouses  Act , 
1867)] : 

“ Sanitary  Acts  ” means  all  the  above-mentioned  Acts 
and  the  Acts  mentioned  in  Part  I.  of  Schedule  Y. 
to  this  Act : 

“ Sanitary  purposes  ” means  any  object  or  purposes  of 
the  Sanitary  Acts : 

“ Court  of  quarter  sessions  ” means  the  court  of  general 
or  quarter  sessions  of  the  peace  having  jurisdiction 
over  the  whole  or  any  part  of  the  district  or  place 
in  which  the  matter  requiring  the  cognizance  of 
general  or  quarter  sessions  arises  : 

“ Court  of  summary  jurisdiction  ” means  any  justice  or 
justices  of  the  peace,  stipendiary  or  other  magistrate 
or  officer  by  whatever  name  called,  to  whom  juris- 
diction is  given  by  the  Summary  Jurisdiction 
Acts  or  any  Acts  therein  referred  to : 

(See post, p. 34.)  “ Summary  Jurisdiction  Acts”  means  the  Act  of  the 

session  of  the  eleventh  and  twelfth  years  of  the 
reign  of  Her  present  Majesty,  chapter  forty-three, 
intituled  “ An  Act  to  facilitate  the  performance  of 
the  duties  of  justices  of  the  peace  out  of  sessions 
within  England  and  Wales  with  respect  of  summary 
convictions  and  orders,”  and  any  Act  amending 
the  same. 

Note. — Meaning  of  Terms . — See  also  the  Interpretation 
Act,  1889.1  An  alphabetical  list  of  the  terms  defined  by  that 
Act  is  given  at  the  commencement  of  the  Act. 

“ Means  ” in  an  interpretation  clause,  limits  the  interpre- 
tation to  those  expressed.2  But  the  words  “ shall  include  ” 
mean  “ shall  have  the  following  meanings  in  addition  to 
the  popular  meaning.”  3 With  regard  to  the  interpretation 
of  terms  used  in  incorporated  enactments,  see  sect.  316  and 
the  note  to  that  section. 

Borough. — “ Borough,”  “ Municipal  Borough,”  and  “ Parlia- 

(1)  52  & 53  Viet.  c.  63,  post.  yj.y  7 A.  & E.  491. 

(2)  Reg.  v.  Kershaw , 6 E.  & B.  (3)  Per  Brett,  M.R.,  in  Ports- 

1007  ; 26  L.  J.  M.  C.  19  ; s.  c.  nom.  mouth  Corporation  v.  Smithy  L.  R. 
Kershaw  v.  Harropy  2 Jur.  (n.s.)  13  Q.  B.  D.  195  ; 53  L.  J.  Q.  B.  92 ; 

1139  ; Doe  d.  Edney  v.  Benham , 7 50  L.  T.  (N.S.)  308 ; 48  J.  P.  404  ; 

Q.  B.  979;  Reg.  v.  Cambridgeshire  affirmed  in  H.  L.,  see  post,  p.  298. 
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mentary  Borough,”  are  defined  by  the  Interpretation  Act, 
1889.1  The  Act  of  King  William  the  Fourth,  mentioned  in 
the  above  section,  namely,  the  Municipal  Corporations  Act, 
1835,  and  the  amending  Acts,  have  now  been  repealed  and 
consolidated  by  the  Municipal  Corporations  Act,  1882.2  See 
sect.  198  of  this  Act  and  the  note  to  that  section. 

A list  of  the  municipal  boroughs  in  England  will  be  found  in 
the  note  to  the  Act  of  188 2. 3 

The  Metropolis . — The  following  are  the  unions,  and  single 
parishes  not  in  any  union,  within  the  metropolis,  now  the 
County  of  London  4 : — 

(Kent.) — Unions : Greenwich,  Lewisham,  and  Woolwich. 

(Middlesex.) — Unions:  Fulham,  Hackney,  Holborn,  Poplar, 
St.  George’s,  City  of  London,  Stepney,  Strand,  Westminster, 
and  Whitechapel.  Parishes : Bethnal  Green,  Chelsea,  Hamp- 
stead, Islington,  Kensington,  Mile  End  Old  Town,  Paddington, 
St.  George’s-in-the-East,  St.  Giles-in-the-Fields,  and  St.  George 
Bloomsbury,  St.  Marylebone,  St.  Pancras,  and  Shoreditch. 

(Surrey.) — Unions:  St.  Olave’s,  St.  Saviour’s,  Wandsworth 
and  Clapham.  Parishes : Camberwell  and  Lambeth. 

Also  the  Inner  Temple,  the  Middle  Temple,  and  Gray’s  Inn. 

Local  Government  District. — “ The  Local  Government  Acts  ” 
are  the  Public  Health  Act,  1848,5  the  Local  Government  Act, 

1 85 8. 6 the  Local  Government  Act  (1858)  Amendment  Act, 

1861. 7 and  the  Local  Government  Act  Amendment  Act,  1863, 8 
all  of  which  are  repealed  by  the  present  Act : see  Sched.  V., 
Part  I.  With  regard  to  the  constitution  of  districts  and  Local 
Boards  under  these  Acts,  see  sects.  8-13  of  the  first,  sects. 
12-16  and  24  of  the  second,  sect.  2 of  the  third,  and  sect.  2 of 
the  fourth  Act. 

The  boards  constituted  under  the  Act  of  1848  were  termed 
“ Local  Boards  of  Health.” 

Sects.  271,  272  of  the  present  Act  contain  provisions  for  the 
formation  of  local  government  districts  and  local  boards,  but 
those  provisions  are  now  superseded  by  the  Local  Government 
Act,  1888.9 

Parish. — The  same  definition  is  given  by  the  Interpretation 
Act,  1889, 10  and  applies  to  the  Local  Government  Act,  1894.11 
In  the  Local  Government  Act,  1888,  the  term  means  “a  place 
for  which  a separate  overseer  is  or  can  be  appointed,  and 
where  part  of  a parish  is  situate  within,  and  part  of  it  without, 
any  county,  borough,  urban  sanitary  district,  or  other  area> 
means  each  such  part.”  12 


(1)  52  & 53  Yict.  c.  63,  s.  15, 
post. 

(2)  45  & 46  Viet.  c.  50,  s.  242, 
and  Sched.  IX. 

(3)  45  & 46  Viet.  c.  50,  post. 

(4)  51  & 52  Viet.  c.  41,  s.  40  (1). 

(5)  ii  & 12  Viet.  c.  63. 

<6)  21  & 22  Viet.  c.  98. 


(7)  24  & 25  Viet.  c.  61. 

(8)  26  & 27  Viet.  c.  17. 

(9)  51  & 52  Viet.  c.  41,  s.  57, 
post. 

(10)  52  & 53  Viet.  c.  63,  s.  5,  post. 

(11)  See  56  & 57  Viet.  c.  73,  s.  75, 
post. 

(12)  51  & 52  Viet.  c.  41,  s.  100. 
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The  statute  of  Elizabeth  by  which  the  office  of  overseer  of 
the  poor  was  established,  and  by  virtue  of  which  overseers  are 
still  appointed,  directed  that  they  should  be  appointed  for 
“ every  parish.”  1 An  Act  of  Charles  II.,  originally  a tem- 
porary Act,  but  subsequently  made  permanent,2  after  reciting 
that  the  inhabitants  of  the  northern  counties  and  many  other 
counties  in  England  and  Wales  could  not  reap  the  benefit  of 
the  statute  of  Elizabeth  by  reason  of  the  largeness  of  the 
parishes,  directed  that  overseers  should  in  such  cases  be 
appointed  for  townships  or  villages  as  though  they  were 
parishes.3  A practice  having  grown  up  of  appointing  separate 
overseers  for  towns  corporate  and  franchises  which  were  not 
co-terminous  with  the  parishes  in  which  they  were  situate,  an 
Act  of  1819  confirmed  such  separation  (except  where  it  had 
taken  place  within  sixty  years  before  the  passing  of  the  Act), 
and  prohibited  such  separation  in  any  other  case.4 5  The  Poor 
Law  Amendment  Act,  1844,  enacted  that  after  the  passing  of 
that  Act,  it  should  not  be  lawful  to  appoint  separate  overseers  for 
any  township  or  village  or  other  place  forwhich  before  the  passing 
of  the  Act  separate  overseers  had  not  been  lawfully  appointed. 

The  actual  boundary  of  any  place  which  is  a “ parish  ” 
within  the  meaning  of  the  present  Act,  will  generally  only  be 
ascertainable  by  evidence  of  reputation,  for  the  boundaries  of 
parishes  depend  upon  ancient  and  immemorial  custom ; they 
were  not  limited  by  Act  of  Parliament  or  set  forth  by  special 
commissioners,  except  in  certain  cases  where  they  have  been  set 
out  by  Tithe  Commissioners,6  or  by  Inclosure  Commissioners,7 
but  “ as  the  circumstances  of  times  and  places  and  persons  did 
happen  to  make  them  greater  or  lesser.”  8 

Parish  was  sometimes  said  to  be  derived  from  the  Saxon  Preost 
scyre,  or  Priestshire,  the  precinct  of  which  one  priest  had  the  care, 
but  the  derivation  now  accepted  is  the  French  paroisse , from  the 
Latin  parochia , or  parcechia , and  the  Greek  7ra poi/cta,  a neigh- 
bourhood. A place  may  now  be  in  one  parish  for  ecclesias- 
tical and  another  for  civil  purposes,9  and  a “ parish  ” in  the 
Highways  Acts  is  a place  maintaining  its  own  highways,  which 
is  not  necessarily  coincident  with  the  poor  law  parish. 

In  order  to  preserve  the  evidence  by  reputation  of  parish 
boundaries,  perambulations  are  very  generally  made  from  time 
to  time  in  Rogation  week;  and  it  has  been  held  that  the 


(1)  43  Eliz.  c.  2,  s.  1. 

(2)  12  Anne,  st.  1,  c.  18. 

(3)  14  Car.  II.  c.  12,  ss.  31,  22. 

(4)  59  Geo.  III.  c.  95,  s.  1. 

(5)  7 & 8 Yict.  c.  101,  s.  22. 

(6)  1 Yict.  c.  69,  ss.  2,  3 ; 2 & 3 
Yict.  c.  62,  ss.  34-36 ; 3 & 4 Viet, 
c.  15,  s.  28.  As  to  the  effect  of 
which,  see  Reg.  v.  Madeley , 15  Q.  B. 
43;  19  L.  J.  M.  C.  187;  4 New 
Sess.  Cas.  169. 

(7)  41  Geo.  III.  c.  109,  s.  3; 


8 & 9 Viet.  c.  1 18,  s.  39;  12  & 13 
Viet.  c.  83,  ss.  1,  9 ; 15  & 16  Viet, 
c.  79,  s.  28.  See  Rex  v.  St.  Mary 
in  Bury  St.  Edmimds,  4 B.  & Aid. 
462  ; Rex  v.  Inhabitants  of  Wash- 
brook , 4 B & C.  732 ; 7 D.  & R.  221. 

(8)  1 Stillingfleet’s  Ecclesiastical 
Cases,  348;  3 Burn’s  Eccl.  Law, 
9th  ed.  tit.  Parish,  74. 

(9)  Reg.  v.  Watson,  L.  R.  3 
Q.  B.  762 ; 37  L.  J.  M.  C.  153 ; 
18  L.  T.  (n.s.)  556 ; 16  W.  R.  977. 
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parishioners  may  justify  going  upon  a man’s  land  for  this  pur- 
pose ; 1 while  the  legislature  has  recognised  the  custom  by 
authorising  the  payment  out  of  the  poor  rate  of  expenses 
properly  incurred  in  perambulations  not  oftener  than  once  in 
three  years,  as  well  as  the  cost  of  setting  up  and  maintaining 
parish  boundary  stones.2 

Where  a highway  or  a non-tidal  river  forms  the  boundary 
between  two  parishes,  the  presumption  is  that  the  half  of  the 
highway  or  river  on  either  side  of  the  medium  filum  is  part  of 
the  parish  on  that  side,  that  is,  that  the  centre  line  of  the  high- 
way or  river  forms  the  boundary  line.3 

The  Extra-Parochial  Places  Act,  1857,  rendered  places, 
which  were  separately  entered  as  extra-parochial  in  the  report 
of  the  Registrar-General  on  the  then  last  census,  parishes  for 
certain  specified  purposes,  and  authorised  the  appointment  of 
overseers  for  other  places  reputed  to  be  extra-parochial;4  it 
also  authorised  the  quarter  sessions  of  the  county,  or  recorder 
of  the  borough,  as  the  case  might  be,  or  where  there  was  a 
local  Act  in  force,  the  Poor  Law  Board,  to  make  orders  with 
the  consent  of  the  inhabitants  for  the  annexation  of  extra- 
parochial  places  to  parishes.5  The  Poor  Law  Amendment 
Act,  1868,  however,  compulsorily  annexed  to  the  adjoining 
parishes  with  which  they  had  the  longest  common  boundaries, 
all  places  which  were  or  were  reputed  to  be  extra-parochial, 
and  which  had  not  up  to  that  time  been  parochialised,  whether 
or  not  they  had  been  separately  entered  as  extra-parochial  in 
the  above-mentioned  report.6 

The  last-mentioned  Act  also  enacts  that  “ every  accretion 
from  the  sea,  whether  natural  or  artificial,  and  the  part  of  the 
sea-shore  to  the  low-water  mark,  and  the  bank  of  every  river 
to  the  middle  of  the  stream,  which  on  the  said  25th  day  of 
December  next  shall  not  be  included  within  the  boundaries  of 
or  annexed  to  and  incorporated  with  any  parish,  shall  for  the 
same  purposes  [i.e.  all  civil  parochial  purposes]  be  annexed  to 
and  incorporated  with  the  parish  to  which  such  accretion,  part, 
or  bank  adjoins  in  proportion  to  the  extent  of  the  common 
boundary.”  7 A portion  of  a pier  carried  out  on  piles  beyond 
low-water  mark  is  not  an  accretion  from  the  sea,  nor  an  extra- 
parochial  place,  within  this  enactment.8 


38  & 39  Viet, 
c.  55,  s.  4,  n. 


(1)  Goodday  v.  Michell,  Cro.  Eliz. 
441  ; Owen  71;  Co.  Ent.  650  b, 
651  b ; Taylor  v.  Devey , 7 A.  & E. 
409,;  2 N.  & P.  469  ; 7 L.  J.  M.  C. 

11  ; I Jur.  892. 

(2)  7 & 8 Viet.  c.  101,  s.  60. 

(3)  Reg.  v.  Strand  Board  of 

Works , 4 B.  & S.  526  : 33  L.  T. 
M.  C.  33;  9 L.  T.  (n.s.)  374; 

12  W.  R.  46 ; affirmed  in  Ex.  Ch. 

5 B.  &S.  408;  11  L.  T.  (n.s.)  183; 

12  W.  R.  828;  Rex  v.  Landulph , 

1 Moody  & Rob.  393 ; Reg.  v. 


Musson,  post,  p.  12;  Me  Cannon  v. 
Sinclair,  2 E.  & E.  53;  28  L.  J. 
M.  C.  247;  5 Jur.  (N.S.)  1302; 
Bridgwater  Trustees  v.  Bootle  cum 
Binacre,  post,  p.  12. 

(4)  20  Viet.  c.  19,  s.  I. 

(5)  Ibid.  ss.  4,  7. 

(6)  31  & 32  Viet.  c.  122,  s.  27. 

(7)  Ibid. 

(8)  Blackpool  Pier  Company  v. 
Fylde  Union , 46  L.  J.  M.  C.  189; 
36  L.  T.  (n.s.)  251. 
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It  may  be  observed  that  where  the  sea-shore  forms  the 
boundary  of  a parish,  the  portion  of  the  shore  between  the 
high-water  mark  of  ordinary  spring  tides  and  the  high-water 
mark  of  medium  tides  was,  before  the  above-mentioned  Act, 
within  the  limits  of  the  parish ; but  the  portion  of  the  shore 
below  the  high-water  mark  of  medium  tides  had  been  held 
to  be  an  extra-parochial  place  within  the  meaning  of  sect.  6 
of  the  Nuisances  Removal  Act,  1855. 1 It  had  also  been  held 
that  there  was  no  prima  facie  presumption  that  the  portion 
between  high  and  low- water  marks  formed  part  of  the  parish.2 
And  that  where  a parish  extended  up  a tidal  river,  but  there 
was  nothing  to  show  whether  it  did  or  did  not  extend  beyond  the 
line  of  ordinary  or  medium  high-water  mark,  land  between  that 
high-water  mark  and  the  low- water  mark  could  not  be  assumed  to 
be  within  the  parish,  as  there  was  no  distinction  in  this  respect 
between  land  on  the  sea-shore  and  land  on  the  shore  of  a tidal 
river.3 

Alterations  of  parish  boundaries  have  been  authorised  by  the 
following  enactments  : — The  Poor  Law  Amendment  Act,  1867, 
empowered  the  Poor  Law  Board  (now  the  Local  Government 
Board)  to  make  provisional  orders  for  readjusting  the  bound- 
aries of  parishes,  or  for  dividing  parishes  in  cases  where  several 
parts  of  a parish  were  separated  from  one  another  or  intermixed 
with  an  adjoining  parish,  or  where  a parish  was  of  great  extent 
in  area.4  The  Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876,  empowered  the  Local  Government  Board  by  order, 
or,  if  one-tenth  of  the  ratepayers  objected,  by  provisional  order, 
to  constitute  separate  parishes  out  of  a parish  which  was  so 
divided  as  to  have  its  parts  or  any  of  them  isolated  in  some 
parish  or  parishes  or  otherwise  detached,  or  to  amalgamate 
some  of  the  parts  with  the  parish  or  parishes  in  which  they 
were  locally  situate  or  to  which  they  might  be  annexed.5 
Separate  overseers  are  to  be  appointed  for  any  parish  con- 
stituted under  these  provisions  notwithstanding  the  above- 
mentioned  prohibition6  in  the  Poor  Law  Amendment  Act, 
1844.7  The  Divided  Parishes  and  Poor  Law  Amendment 
Act,  1882,  which  does  not  apply  to  the  metropolis,  enacts 
that  “ where  any  part  of  a parish  is  isolated  or  detached  from 
the  other  part  or  parts  of  the  parish,  and  is  wholly  surrounded 
by  another  parish,  such  part  shall,  from  and  after  the  25  th  day 
of  March,  1883,  be  amalgamated  with  the  last-mentioned 
parish,”  as  though  an  order  for  the  purpose  had  been  made 
under  the  Act  of  1876 ; “ and  such  part  shall  be  deemed  to  be 
within  the  same  county  as  the  parish  with  which  it  is  amalga- 

(1)  Reg.  v.  Gee,  1 E.  & E.  1068;  L.  J.  Q.  B.  41 ; 15  L.  T.  (n.s.) 

28  L.  J.  Q.  B.  298.  351 ; 15  W.  R.  169  ; 7 B.  & S.  348. 

(2)  Reg.  v.  Musson,  8 E.  & B.  (4)  30  & 31  Viet.  c.  106,  s.  3. 

900;  27  L.  J.  M.  C.  100;  4 Jur.  (5)  39  & 40  Viet.  c.  61,  ss.  1,  2. 

(N.S.)  in;  6 W.  R.  246.  (6)  7 & 8 Viet.  c.  101,  s.  22, 

(3)  Bridgwater  Trustees  v.  Bootle  ante,  p.  10. 

cum  Linacre,  L.  R.  2 Q.  B.  4;  36  (7)  39  & 40  Viet.  c.  61,  s.  6. 
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mated.”  1 This  last  provision  was,  however,  subject  to  the  38  & 39  Viet, 
right  of  the  ratepayers  of  such  an  isolated  or  detached  portion  c*  55>  s-  4> 
of  a parish  to  apply  in  certain  cases  to  the  Local  Government 
Board  to  constitute  it  a separate  parish.2 

Without  prejudice  to  the  above  mentioned  powers  of  the 
Local  Government  Board,  County  Councils  (and  County 
Borough  Councils)  may  make  orders,  subject  to  confirmation 
by  the  Local  Government  Board,  for  the  alteration  or  definition 
of  the  boundaries  of  parishes.3  Under  the  Local  Government 
Act,  1894,  the  County  Councils  were  required  to  make  such 
orders  as  they  might  deem  most  suitable  with  a view  to  providing 
that  the  whole  of  every  parish  should  be  in  the  same  administra- 
tive county,  and  in  the  same  county  district.  Such  orders  were 
to  be  made  within  two  years  from  the  passing  of  that  Act  or 
such  further  period  as  the  Local  Government  Board  might  allow, 
and  on  default  of  any  council  to  make  the  requisite  orders 
their  powers  were  transferred  to  the  Local  Government  Board.4 
Subject  to  such  orders,  parishes  partly  within  and  partly  without 
a rural  district,  or  partly  in  different  urban  districts,  were 
made  several  separate  parishes  as  though  they  had  been  divided 
under  the  above  mentioned  Divided  Parishes  Acts.5 

Union,  Guardians. — The  Interpretation  Act,  1889,  defines 
“ Board  of  Guardians”  and  “ Poor  Law  Union.”  6 

The  Public  Act  referred  to  is  the  Poor  Law  Amendment  Act, 

1834,  in  which  “the  word  ‘union’  shall  be  construed  to  include 
any  number  of  parishes  united  for  any  purpose  whatever  under 
the  provisions  of  this  Act,  or  incorporated  under  the  said 
Act  made  and  passed  in  the  twenty-second  year  of  His  late 
Majesty  King  George  the  Third,  intituled  ‘an  Act  for  the 
better  relief  and  employment  of  the  poor,’  or  incorporated  for 
the  relief  or  maintenance  of  the  poor  under  any  local  Act.”  7 

There  are  now  no  unions  under  the  above-mentioned  Act  of 
Geo.  III.,8  which  is  repealed  by  the  Statute  Law  Revision  Act, 

1871.9 

The  Poor  Law  Amendment  Act,  1834,  authorised  the  Poor 
Law  Commissioners  (subsequently  the  Poor  Law  Board,10  and 
now  the  Local  Government  Board  n)  to  form  and  from  time  to 
time  alter  unions  of  parishes  for  the  administration  of  the  laws 
relating  to  the  relief  of  the  poor12  by  boards  of  guardians, 
partly  consisting  of  the  justices  of  the  peace  residing  in  the 
unions  and  partly  of  persons  elected  by  the  owners  and 
ratepayers  of  the  several  parishes 13  (now  consisting  entirely  of 


(1)  45  & 46  Viet.  c.  58,  s.  2. 

(2)  Ibid.  s.  4. 

(3)  51  & 52  Viet.  c.  41,  s.  57 ,post. 

(4)  56  & 57  Viet.  c.  73,  s.  36 
(1,  13),  post. 

(5)  Ibid.  ss.  1,  36  (2) ; see  also 
the  note  to  that  section. 

(6)  52  & 53  Viet.  c.  63,  s.  16, post. 

(7)  4 & 5 Wm.  IV.  c.  76,  s.  109. 


(8)  22  Geo.  III.  c.  83. 

(9)  34  & 35  Vict.  c-  II6* 

(10)  10  & 11  Vict.  c.  109,  s.  1 ; 
12  & 13  Vict.  c.  103,  s.  21. 

(11)  34  & 35  Vict.  c.  70,  s.  2. 

(12)  4 & 5 Wm.  IV.  c.  76,  ss.  26, 
32 ; 7 & 8 Vict.  c.  101,  s.  66. 

(13)  Ibid.  s.  38;  7 & 8 Vict.  c. 
IOI,  ss.  14,  15. 
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38  & 39  Viet,  persons  elected  under  the  Local  Government  Act,  1894 1) ; or 
c*  55>  s#  4>  n.  ins|;ea(^  of  a union  of  parishes  being  formed,  a single  parish 
might  be  placed  under  a board  of  guardians  constituted  in  like 
manner;2  and  it  will  be  observed  that  the  term  “union”  is 
defined  by  the  present  section  so  as  to  include  such  a single 
parish  for  which  there  is  a separate  board  of  guardians. 
County  Councils  may  in  certain  cases  alter  poor  law  unions 
under  the  Local  Government  Acts,  1888  and  1894.3 

Boards  of  guardians  for  the  following  places  were  originally 
constituted  by  local  Acts,  viz. — 


Birmingham 

Brighton 

Bristol 

Chichester 


Exeter  Oxford 

Kingston-upon-Hull  Plymouth 
Norwich  Southampton 

Oswestry  Stoke  Damerel 


In  the  following  places  the  guardians  were  originally  “ incor- 
porations ” constituted  under  local  Acts,  viz.,  Bury  St.  Edmunds, 
East  and  West  Flegg,  and  Farehoe ; and  in  the  parish  of 
Liverpool  the  select  vestry  has  similar  functions. 

Person. — The  Interpretation  Act,  1889,  gives  a similar 
definition ; and  enacts  that  in  Acts  passed  after  1850,  words 
importing  the  masculine  gender  shall  include  females,  and 
words  in  the  singular  shall  include  the  plural,  and  words  in  the 
plural  shall  include  the  singular,  unless  the  contrary  intention 
appears.4 

An  incorporated  company  may  be  indicted  for  misfeasance, 
such  as  obstructing  a highway,  though  they  cannot  be  indicted 
for  treason,  offences  against  the  person,  &c.5 

Local  Authority. — See  sects.  5 and  6 for  the  description 
of  urban  sanitary  authorities,  and  sect.  9 for  that  of  rural 
sanitary  authorities. 

Surveyor. — As  to  the  appointment  of  surveyors  by  urban 
authorities,  see  sect.  189;  rural  authorities  appoint  officers 
under  sect.  190. 

Land. — By  the  Interpretation  Act,  1889,  in  Acts  passed 
since  1850  “land”  includes  messuages,  tenements  and  here- 
ditaments, houses  and  buildings  of  any  tenure,  unless  the 
contrary  intention  appears.6 

A right  of  fishing  was  held  to  be  within  the  term  “ land,” 
according  to  the  interpretation  clause  of  the  Public  Health 
Act,  1848,  which  gave  a similar  definition  omitting  the  word 
“easements.”7  But  per  Turner,  L.J.,  “although  I agree  that 
it  is  difficult  to  suppose  that  the  legislature  could  intend 
to  protect  land  which ' might  be  of  little  value  and  not  to 


(1)  56  & 57  Viet.  c.  73,  ss.  20, 
24. 

(2)  4 & 5 Wm.  IV.  c.  76,  s.  39. 

(3)  See  56  & 57  Viet.  c.  73, 
ss.  36  (6),  60  (1),  post. 

(4)  52  & 53  Viet.  c.  63,  ss.  1,  19, 

post. 


(5)  Reg.  v.  Great  North  of  Eng- 
land Railway  Company , 9 Q.  B. 

315;  16  L.  J.  M.  C.  16;  10  Jur. 
755- 

(6)  52  & 53  Viet.  c.  63,  s.  3, post. 

(7)  Oldaker  v.  Hunt , 6 De  G. 
M.  & G.  376;  I Jur.  (n.S.)  785. 
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extend  the  same  protection  to  a fishery  the  value  of  which  38  & 39  Viet, 
might  be  ten  times  as  great,  there  is  so  much  ambiguity  c*  55>  s-  4> n- 
arising  from  the  context  of  the  section  that  the  question 
cannot,  I think,  be  represented  otherwise  than  as  open  to 
very  serious  doubt.” 

A difficulty  arose  in  a case  where  it  was  sought  to  vest 
copyhold  estate  for  poor  law  and  charitable  purposes  in 
churchwardens  and  overseers  as  a quasi-corporation.1  The 
Vice-Chancellor,  in  that  case,  declaring  that  the  estate  did 
not  so  vest,  said  that  a corporation  cannot  hold  lands  by  copy 
of  Court  roll,  as  the  consequence  would  be  to  deprive  the  lord 
as  well  of  suit  and  service  as  of  his  fines.2 

Mines  and  minerals  were  held  by  the  House  of  Lords  to  be 
included  in  the  term  “lands”  in  sect.  6 of  the  Waterworks 
Clauses  Act,  1847, 3 which  requires  compensation  to  be  made 
to  the  owners  and  occupiers  of  lands  taken,  used,  or  injuriously 
affected  under  the  Act.4 

A railway  tunnel  under  a street  has  been  held  to  be  a “ here- 
ditament,” so  as  to  be  chargeable  with  land-tax.5 

Owner. — A person  was  held  to  be  “owner”  of  premises  for 
the  purposes  of  the  Public  Health  Act,  1848,  while  he  was  in 
fact  receiving  the  rent  from  the  occupier,  and  being  Iona  fide 
treated  as  owner  by  the  occupier,  although  it  turned  out  after- 
wards that  another  person,  who  had  never  interfered  with  the 
person  receiving  the  rent,  was  the  real  owner.  And  a notice  to 
execute  works  of  paving,  &c.,  under  sect.  69  of  that  Act  served 
upon  the  first-mentioned  person,  was  served  on  the  “owner” 
so  as  to  enable  the  local  board  subsequently  to  recover  the 
expenses  from  the  real  owner.6 

One  of  three  trustees  to  whom  land  had  been  conveyed 
under  the  School  Sites  Act,  1841, 7 was  held  to  be  the  “owner” 
of  the  land,  and  the  schools  and  dwellings  thereon,  under 
the  Public  Health  Act,  1848,  although  as  he  was  not  in  fact 
receiving,  and  never  had  received  any  rent  from  the  property, 
either  on  his  own  account  or  as  agent  or  trustee,  and  had  no 
power  to  let  the  property,  he  could  not  receive  any  rent  in 
respect  of  it ; because,  as  Blackburn,  J.,  said,  “ though  these 
premises  are  and  must  be  held  as  schools,  and  cannot  be  let 
for  any  purpose,  yet,  if  they  were  let,  the  rent  would  come 
to  the  appellant.”8  So  also  the  trustees  of  a national  school 


(1)  Under  59  Geo.  III.  c.  12, 
s.  17. 

(2)  Att.-Gen.  v.  Lewin^  1 Cooper, 
51  ; 8 Sim.  366 ; 6 L.  J.  Ch.  204. 

(3)  10  & 11  Viet.  c.  17,  s.  6. 

(4)  Holliday  v.  Mayor , 6rc.,  of 
Wakefield , L.  R.  1891,  A.  C.  81 ; 
60  L.  J.  Q.  B.  361;  64  L.  T. 
(n.s.)  1;  40W.  R.  129;  55  J.  P. 
325- 

(5)  Metropolita7i  Railway  Com- 

pany v.  Fowler , L.  R.  1893,  A.  C. 


416  ; 62  L.  J.  Q.  B.  553 ; 69  L.  T. 
(n.s.)  390  ; 42  W.  R.  270  ; 57  J.  P. 
756. 

(6)  Peek  v.  Waterloo  with  Seaforth 
Local  Board , 2 H.  & C.  709;  33 
L.  J.  M.  C.  II ; 9 Jur.  (N.S.)  1344 ; 
9 L.  T.  (N.S.)  338 ; 12  W.  R.  252 ; 
27  J.  P.  807. 

(7)  4 & 5 Viet.  c.  38,  s.  2. 

(8)  Bowditch  v.  Wakefield  Local 
Board , L.  R.  6 Q.  B.  567 ; 40 
L.  J.  M.  C.  214;  25  L.  T.  (N.s.)  88; 
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38  & 39  Viet,  built  on  a site  conveyed  under  the  same  Act  to  the  trustees 
c.  55,  s.  4,  n.  jn  perpetuity  for  a national  school  and  for  no  other  purpose, 
were  held  to  be  the  “ owners  ” under  the  present  Act,  and  the 
urban  district  council  were  therefore  entitled  to  a charge  on 
the  school  and  site  for  the  expenses  of  making  up  a street 
under  sect.  150;  but  it  was  held  that  the  council  were  not 
entitled  to  have  the  amount  raised  by  sale  or  mortgage  of  the 
school  and  premises  so  long  as  such  premises  remained  subject 
to  the  trusts  on  which  they  were  conveyed.1  And  a lord  of  a 
manor,  in  whom  waste  was  vested  subject  to  charitable  trusts, 
was  held  to  be  the  “ owner.” 2 

On  the  other  hand,  a receiver  of  the  rents  and  profits  of 
certain  property  who  had  been  appointed  by  the  Court  in  the 
course  of  an  action,  was  held  not  to  be  the  “ owner  ” of  the 
property  for  the  purposes  of  sect.  150 ; 3 and  the  Thames 
Conservators  were  held  not  to  be  liable  to  abate  a nuisance 
as  “ owners”  of  the  foreshore  of  the  river.4  The  person  vested 
with  land,  which  has  been  placed  “ extra  commercium  ” or  is 
subject  in  perpetuity  to  the  burden  of  a public  right,  which 
deprives  him  of  its  beneficial  use,  is  not  an  “ owner  ” of  the 
land  under  the  Metropolis  Management  Act,  1855, 5 which  gives 
the  same  definition  of  “ owner.” 6 With  reference  to  that  defini- 
tion the  following  case  arose  : Lord  Holland,  as  the  owner  in 
fee  of  certain  land,  entered  into  an  agreement  for  one  Hall 
to  build  houses  and  lay  out  land  adjoining  as  a garden  for  the 
exclusive  use  of  the  inhabitants  of  the  houses.  He  agreed  to 
lease  the  houses  to  Hall  as  they  were  built,  and  to  lease  the 
garden  with  the  last  house.  Hall  was  to  have  no  interest  in 
any  of  the  land  till  a lease  of  it  was  granted,  but  only  a right 
of  entry  to  perform  the  agreement.  Some  of  the  houses  were 
built  and  the  garden  was  laid  out.  Lord  Holland  died  and 
left  the  property  to  Lady  Holland,  who  sold  the  reversions 
of  such  houses  as  had  been  built.  The  vestry  paved  a road 
past  the  garden,  and  the  Court  held  that  Lady  Holland  was 
liable  to  pay  the  expenses  of  such  paving  as  the  owner  of  the 
garden,  whether  the  rent  which  was  actually  paid  to  her  was 
a rackrent  or  not,  and  even  though  she  might  only  be  a trustee 
for  the  inhabitants  of  the  houses.7 


36  J.  P.  197  ; and  see  Harrison  v. 
Barney , L.  R.  1894,  3 Ch.  562 ; 
63  L.  J.  Ch.  676;  71  L.  T.  (N.s.) 
180;  43  W.  R.  105. 

(1)  Hornsey  District  Council  v. 
Smith , L.  R.  1897,  1 Ch.  843 ; 
66  L.  J.  Ch.  476 ; 76  L.  T.  (n.s.) 
431 ; 45  W.  R.  581. 

(2)  Meyrick  v.  Attorney -General, 
L.  R.  1894,  3 Ch.  209 ; 63  L.  J. 
Ch.  657;  71  L.  T.  (N.s.)  122;  42 
W.  R.  614;  58  J.  P.  556. 

(3)  Bacup  Corporation  v.  Smith , 

L.  R.  44  Ch.  D.  395  J 59  L.  J.  Ch. 


518;  63  L.  T.  (N.s)  195;  38  W.  R. 
697. 

(4)  Thames  Conservators  v.  Lon- 
don Port  Sanitary  Authority,  post r 

p.  191. 

(5)  18  & 19  Viet.  c.  120,  s.  250. 

(6)  Per  Lord  Watson,  in  Great 
Eastern  Railway  Company  v.  Hack- 
ney Board  of  Works,  post,  p.  31 1. 

(7)  Holland  ( Lady ) v.  Kensing- 
ton Vestry,  L.  R.  2 C.  P.  565  ; 36 
L.  J.  M.  C.  105  ; 17  L.  T.  (N.s.)  73; 
15  W.  R.  1045. 
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The  Nuisances  Removal  Act,  1855,  defined  ^ owner”  as  3$  & 39  vict- 
including  any  person  receiving  the  rents  of  the  property  in  c*  5S»  s-  4»  n* 
respect  of  which  that  word  was  used  from  the  occupier  of  such 
property  on  his  own  account,  or  as  trustee,  &c.,  or  who  would 
receive  the  same  if  such  property  were  let  to  a tenant.  Pro- 
ceedings were  taken  under  that  Act  against  C.  for  a nuisance 
caused  by  the  defective  construction  of  a privy.  The  house  to 
which  the  privy  belonged  was  let  by  A.  to  B.  for  a term  of 
years  at  a rackrent,  and  C.  received  the  rent  reserved  by  the 
lease  as  agent  for  the  representatives  of  A.  B.  occupied  the 
entrance  or  shop  floor  only,  having  underlet  the  residue  of  the 
premises,  including  the  privy,  to  a yearly  tenant  at  a rackrent. 

It  was  held  that  C.  was  not  the  “ owner,”  as  he  did  not  receive 
the  rent  paid  by  the  occupier  of  the  premises  in  which  the 
nuisance  arose.1  Per  Blackburn,  J.,  “ The  object  was,  on  the 
one  hand,  that  a structural  improvement  should  be  thrown 
upon  the  owner,  and  that  the  local  authority  should  not  be 
bound  to  proceed  against  temporary  occupiers  who  might  also 
not  be  worth  powder  and  shot;  but,  on  the  other  hand,  inas- 
much as  it  might  often  be  very  difficult  indeed  to  ascertain  who 
were  the  real  owners,  and  the  collectors  of  rent  might  easily  be 
found,  this  definition  of  ‘ owner  ’ was  given ; and  in  a vast 
number  of  cases  they  would  thus  reach  the  real  owner ; though 
sometimes,  as  in  the  present  case,  the  definition  would  throw 
the  burthen  on  a person  not  intended.” 

The  present  Act  does  not  confine  the  term  to  a person  who 
receives  the  rent  from  the  occupier , so  that  if  A.  rents  the  premises 
from  B.  at  a rackrent,  and  B.  himself  rents  them  from  C.  at  a 
rent  which  is  not  less  than  a rackrent,  both  B.  and  C.  satisfy  the 
definition.  Thus,  a mortgagee  in  possession  was  the  “ owner  ” 
although  he  received  the  rent  of  the  premises  through  an  agent; 2 
and,  on  the  other  hand,  in  an  Irish  case,  a person  who  let 
premises  to  weekly  tenants  was  held  to  be  the  owner,  although 
he  was  himself  a tenant  from  year  to  year.3 

The  owner  in  fee  of  land  held  under  an  agreement  for  a 
building  lease  for  eighty-one  years  at  a peppercorn  rent  for  the 
first  year,  61.  for  the  second,  and  12/.  for  the  remainder  of  the 
term,  was  not  an  “owner”  within  the  meaning  of  the  Metro- 
politan Building  Act,  185 5, 4 namely,  a “ person  in  possession  or 
receipt  either  of  the  whole  or  of  any  part  of  the  rents  or  profits 
of  any  land  or  tenement,  or  in  the  occupation  of  such  land  or 
(tenement  other  than  as  a tenant  from  year  to  year  or  for  any  less 
term,  or  as  a tenant  at  will.”  Per  Crompton,  J.,  “ it  is  said  he 
is  owner,  because  he  is  in  possession  of  the  rent  of  a pepper- 
corn. My  notion  is  that  the  definition  points  to  a person  who 

(1)  Cook  v.  Montagu , L.  R.  7 p.  497. 

Q.  B.  418;  41  L.  J.  M.  C.  149;  (3)  Bowen  v.  James , 10  L.  R. 

.26  L.  T.  (N.S.)  471 ; 20  W.  R.  624.  Ir.  26. 

(2)  Lyon  v.  Greenhow , 8 Times  (4)  18  & 19  Viet.  c.  122,  s.  3. 

L.  R.457  ; Loc.  Gov.  Chron.,  1892, 

a 
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38  & 39  Viet,  either  receives  himself,  or  by  his  tenant,  the  whole  or  part  of 
c.  55,  s.  4,  n.  j-hg  rents  and  profits,  and  I do  not  think  that  a peppercorn 
reserved  as  rent  can  fairly  be  said  to  be  part  of  the  rents  and 
profits.”  1 In  giving  a similar  decision  in  a case  in  which  a 
lessee  for  ninety-nine  years  had  become  insolvent,  but  was  the 
person  who  had  the  power  to  let  the  houses  and  receive  the 
profits,  Lush,  J. , said : “ In  what  sense  is  the  word  ‘ owner , 
used  ? It  is  used  in  the  popular  sense,  and  means  the  person 
who  employed  the  builder  to  build  the  house  for  him.  . . . 
The  person  is  called  ‘ owner  ’ who  has  the  immediate  right  of 
letting  them,  and  who  would,  if  there  was  an  occupier,  be 
entitled  to  have  the  rent  from  him.”  2 Under  a local  Act, 
giving  a similar  definition  of  “ owner  ” to  the  present  Act,  a 
lessee  under  a building  lease  for  999  years  was  held  by  Watkin 
Williams,  J.,  but  without  giving  any  reasons,  to  be  the  owner, 
although,  no  houses  having  been  built,  the  rent  was  for  the 
time  being  a rackrent.3  And  under  the  same  Act,  an  agent 
employed  to  collect  the  rents  was  held  to  be  the  “ owner,”  and 
liable  to  be  called  upon  to  pay  expenses  of  private  improve- 
ments even  wdien  he  had  no  money  belonging  to  his  principal 
in  his  hands.4  And  under  the  present  Act  a second  mortgagee 
was  held  liable  to  pay  paving  expenses  as  “ owner,”  although 
the  rents,  which  he  had  received,  had  all  been  paid  over  by 
him  to  the  first  mortgagee.5  But  in  a case  in  which  an  inter- 
mediate lessee,  who  paid  over  to  his  lessor  all  the  rent  that  he 
received  from  his  tenant,  was  held  not  to  be  the  “owner” 
under  the  Metropolis  Management  Acts,  Mathew,  J.,  said  that 
if  he  paid  over  less  than  he  received,  it  might  be  different,  for 
then  he  would  be  the  only  person  in  receipt  of  the  full  rack- 
rent.6  Where  premises  were  let  at  less  than  a rackrent,  and 
sub-let  at  the  same  rent,  the  sub-lessee,  who  was  also  the  occu- 
pier, was  held  to  be  the  “ owner  ” under  the  similar  definition  in 
the  Public  Health  (London)  Act,  1891. 7 A person  who  merely 
has  the  benefit  of  a covenant  restricting  the  use  of  the  premises 
is  not  an  “ owner  ” for  the  purposes  of  sects.  150  and  257. 8 

The  London  Building  Act,  1894,  applies  the  term  “owner” 


(1)  Evelyn  v.  Whichcord , 27  L. 

J.  M.  C.  211  ; E.  B.  & E.  126; 
22  J.  P.  658  ; see  also  Cowen  v. 
Phillips , 33  Beav.  18 ; 8 L.  T. 
(N.S.)  662;  Hunt\.  Harris , 19  C. 
B.  (N.S.)  13  ; 34  L.  J.  C.  P.  249  ; 
II  Jur.  (N.S.)  485  ; 12  L.  T.  (N.S.) 
421  ; 13  W.  R.  742. 

(2)  Caudwell  or  Canwell  v.  Han- 
son, L.  R.  7 Q.  B.  55  ; 41  L.  J. 
M.  C.  8 ; 25  L.  T.  (n.s.)  595 ; 20 
W.  R.  202. 

(3)  St.  Helen's  Corporation  v. 
Riley , 47  J-  P-  47 

(4)  St.  Helen's  Corporation  v. 
Kirkham , L.  R.  16  Q.  B.  D.  403 ; 


34  W.  R.  440 ; 50  J.  P.  647. 

(5)  Tottenham  Local  Board  v. 
Williamson , 62  L.  J.  Q.  B.  322 ; 
69  L.  T.  (n.s.)  51  ; 57  J.  P.  614. 

(6)  Walford  v.  Hackney  Board  oj 
Works,  43  W.  R.  1 13 ; 11  Times 
L.  R.  17. 

(7)  Truman , Hanbury  &•  Co.  v. 
Kerslake , L.  R.  1894,  2Q.  B.  774; 
63  L.  J.  M.  C.  222  ; 43  W.  R.  1 1 1 j 
58  J.  P.  766. 

(8)  Tendring  Union  v.  Bow  ton, 
L.  R.  1891,  3 Ch.  265  ; 61  L.  J. 
Ch.  82;  65  L.  T.  (n.s.)  434;  40 
W.  R.  145. 
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to  “every  person  in  possession  or  receipt  either  of  the  whole  38  & 39  Vict- 
or of  any  part  of  the  rents  or  profits  of  any  land  or  tenement  c*  $5>  s*  4>  n- 
or  in  the  occupation  of  any  land  or  tenement  otherwise  than 
as  a tenant  from  year  to  year  or  for  any  less  term  or  as  a tenant 
at  will.”  1 This  was  held  to  include  a person  who  had  entered 
on  land  and  erected  buildings  on  it  under  an  agreement  for  a 
lease,  although  no  lease  had  been  executed,  and  the  agreement 
was  expressed  not  to  operate  as  a demise,  but  to  give  only  a 
right  to  enter  upon  the  premises  for  the  purpose  of  performing 
the  agreement.2 

With  regard  to  the  terms  “owner”  and  “occupier”  as 
applied  to  churches,  reference  may  be  made  to  the  following 
decisions  : — 

The  commissioners  for  building  additional  churches,  to  whom 
the  land,  on  which  a church  was  built,  had  been  conveyed,  were 
held  not  to  be  the  “ owners  ” liable,  under  the  Metropolis 
Management  Acts,  to  be  assessed  to  the  expenses  of  forming 
a new  street.3  So  also  the  Ecclesiastical  Commissioners  were 
held  not  to  be  the  “ owners  ” of  the  unconsecrated  portion  of 
land  which  had  been  conveyed  to  them  for  building  a new 
church,  or  liable  to  contribute  to  paving  expenses  under  the 
same  Acts.4 

But  the  perpetual  curate,  in  whom  the  site  of  a church  about 
to  be  built  was  vested,  was  given  the  compensation  payable  to 
the  “ owner  or  other  person  immediately  interested  in  the 
house,”  upon  a building  line  being  prescribed  and  the  church 
being  set  back  under  a local  Act.5 

The  incumbent  of  a district  church  in  the  metropolis,  in  whom 
the  freehold  was  vested  under  the  Church  Building  Acts,  was 
held  not  to  be  the  “ owner,”  so  as  to  be  liable  for  the  expenses 
incurred  by  the  Metropolitan  Board  of  Works  in  respect  of  the 
church  as  a dangerous  structure.  Per  Cockburn,  C.J.,  “the 
incumbent  does  not  receive  the  rents  or  profits  of  the  church, 
and  he  is  not  in  occupation  of  it.  And  further,  the  provision 
in  sect.  73,  reserving  the  right  of  the  owner  to  recover  the 
expenses  from  any  lessee  or  other  person  liable  to  the  expenses 
of  repairs,  is  inapplicable  to  the  incumbent  of  a church.  I 
cannot  think  that  it  was  ever  meant  to  make  this  gentleman 
liable,  and  it  is  quite  certain  that  to  do  so  would  be  the  height 
of  injustice.”  6 

But  the  lessee  for  twenty-one  years  at  a rent  of  60/.,  and  not 


(1)  57  & 58  Viet.  c.  ccxiii.  s.  5 

(29). 

(2)  List  v.  Tharp,  L.  R.  1897, 
1 Ch.  260;  66  L.  J.  Ch.  175;  76 
L.  T.  (n.s.)  45;  45  W.  R.  243; 
s.  c.  nom.  List  v.  Sharp , 61  T.  P. 
248. 

(3)  Angell  v.  Paddington  Vestry , 

L.  R.  3 Q.  B.  714;  37  L.  J.  M.C. 


(4)  Plumstead  Board  of  Works  v. 
Ecclesiastical  Commissioners , L.  R. 

1891,  2 Q.  B.  361  ; 64  L.  T.  (N.s.) 
830  ; 39  W.  R.  700 ; 55  J.  P.  791. 

(5)  Folkestone  Corporation  v. 
Woodward,  L.  R.  15  Eq.  159;  42 
L.  J.  Ch.  782  ; 27  L.  T.  (N.s.)  574. 

(6)  Reg.  v.  Lee,  L.  R.  4 Q.  B.  D. 
75;  48  L.  J.  M.  C.  22;  39  L.  T. 
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38  & 39  Viet,  the  freeholder,  of  a chapel  in  the  metropolis  was  held  to  be 
c.  55»  s*  4>  n*  such  a owner.”  Cockburn,  C .J.,  pointed  out,  with  reference  to 
the  contention  that  he  was  not  liable  because  he  was  not  in 
occupation,  that  the  tenement  was  a chapel,  used  on  Sundays, 
and  shut  up  on  other  days,  and  that  the  occupation  must  be 
taken  subject  to  the  nature  of  the  premises ; and  said  that  the 
lessee  was  an  occupier  with  a greater  interest  than  from  year 
to  year.  Per  Crompton,  J.,  “the  section1  must  apply  to  the 
last  statutable  owner,  for  no  other  could  come  in  and  pull  down 
or  repair  the  structure  in  obedience  to  the  order.”  2 Trustees 
of  a chapel  in  the  metropolis  were  held  liable  to  pay  paving 
expenses  as  “ owners.”  3 And  so  were  a cemetery  company, 
although  the  cemetery,  in  respect  of  which  they  were  charged 
with  the  expenses,  was  consecrated ; 4 trustees  of  land  vested  in 
them  for  charitable  purposes  by  an  Act  which  prevented  them 
from  letting  it;5 *  and  a local  authority  that  had  acquired  a 
public  garden  under  the  Open  Spaces  Act,  187  7.® 

For  the  purpose  of  the  Highway  Acts  the  word  “owner” 
includes  “ occupier,”  7 and  it  was  accordingly  held  that  a 
tenant  from  year  to  year  came  within  the  definition.  Per 
Jessel,  M.R.,  “every  man  in  occupation  of  land  has  a kind 
of  limited  ownership,  and  therefore,  on  a fair  reading  of  the 
section,  the  word  ‘ owner  ’ must  mean  owner  or  occupier.”  8 
But  a decision  that  the  occupier  was  “ owner  ” of  lands,  so  as 
to  be  chargeable  with  the  expenses  of  a fire  engine  sent  from 
a neighbouring  district  to  a fire  on  his  premises,  was  over- 
ruled.9 

Rackrent. — The  Parochial  Assessments  Act,  1836,  enacts 
that  all  rates  for  the  relief  of  the  poor  are  to  be  based  on  an 
estimate  of  the  “ net  annual  value,”  which  is  defined  in  the  same 
terms  as  those  in  which  the  “ full  net  annual  value  ” is  defined 
by  the  above  section.  The  “ full  net  annual  value  ” of  any 
premises  for  the  purposes  of  the  Public  Health  Act  is  there- 
fore to  be  taken  from  the  column  of  the  poor  rate  or  valuation 
list  headed  “ rateable  value.”  This  is  the  value  of  the  premises 
to  their  owner,  and,  as  was  pointed  out  by  Lord  Bramwell,10  is 


(1)  18  & 19  Viet.  c.  122,  s.  3, 
ante , p.  18. 

(2)  Mourilyan  v.  Labalmondiere , 
30  L.  J.  M.  C.  95  ; 1 E.  & E.  533  ; 
7 Jur.  (n.s.)  627  ; 3 L.  T.  (n.s.) 
668  ; 25  J.  P.  340  ; and  see  Caiger 
v.  St.  Mary,  Islington,  50  L.  J. 
M.  C.  59  ; 44  L.  T.  (n.s.)  605  ; 29 
W.  R.  538  ; 45  J-  P-  570 ; Wigg  v. 
Lefevre,  Loc.  Gov.  Chron.  1892,  p. 

871. 

(3)  Wright  v.  Ingle,  post,  p.  28 ; 
and  see  Hornsey  Local  Board  v. 
Brewis,  post,  p.  324. 

(4)  Vestry  of  St.  Giles,  Ca7tiber- 

well  v.  London  Cemetery  Company , 

post,  p.  3I3* 


(5)  Meyrick  v.  Attorney -General , 
ante,  p.  16. 

(6)  Vestry  of  St.  Mary , Islington 
v.  Cobbett , 64  L.  J.  M.  C.  36 ; 71 
L.  T.  (n.s.)  573;  43  W.  R.  44- 

(7)  5 & 6 Wm.  IV.  c.  50,  s.  5. 

(8)  Woodard  v.  Billericay  High- 
way Board,  L.  R.  11  Ch.  D.  214; 

48  L.  J.  Ch.  535 ; 27  W.  R.  593  ; 
43  J.  P.  224. 

(9)  Sale  v.  Phillips,  post,  p.  907. 

(10)  In  Dobbs  v.  Grand  Junction 
Waterworks  Company , L.  R.  9 

App.  Cas.  54;  53  L.  J.  Q.  B.  50; 

49  L.  T.  (N.s.)  541  ; 32  W.  R.  432  ; 
48  J.  P.  5* 
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the  “ true  value  ” of  them,  this  term  being  inaccurately  38  & 39 
applied  to  the  “ gross  estimated  rental  ” or  “ gross  value,"  c*  55> s- 
which  is  not  the  value  of  the  premises  to  anyone,  but  is 
the  amount  of  the  rent  which  a tenant  from  year  to  year, 
paying  the  usual  tenants'  rates  and  taxes,  and  tithe  com- 
mutation rent-charge  (if  any),  but  not  paying  for  repairs, 
insurance,  or  maintenance,  might  reasonably  be  expected  to 
pay. 

Street. — The  word  “ includes  ” is  used  in  defining  the  term 
“ street,"  and  not  the  word  “ means,"  as  in  some  of  the  other 
definitions.  Hence  the  term  applies  not  only  to  a “ highway 
( not  being  a turnpike  road x),  and  any  public  bridge  (not  being  a 
county  bridge),  and  any  road,  lane,"  &c.,  but  also  to  anything 
which  is  “ a street  in  the  ordinary  sense  of  the  term  " although 
not  a highway,  bridge,  road,  or  lane,  &c.  Per  Brett,  L.J.,  “ I 
think  the  first  remark  to  be  made  on  the  Act  of  Parliament  is 
that  it  certainly  deals  with  at  least  two  different  kinds  of  streets. 

One  is  a street  which  nobody  in  ordinary  language,  without 
the  help  of  an  Act  of  Parliament,  would  have  called  a street. 

And  the  other  is  a street  which  everybody,  without  the  aid  of 
an  Act  of  Parliament,  would  have  called  a street.” 1  2 

Therefore  a turnpike  road,  although  it  was  expressly  excluded 
from  the  classes  of  streets  specified  in  the  definition,  was  a 
“ street  ” within  the  meaning  of  the  term  as  used  in  the  Act,  if 
it  was  a “ street " in  the  ordinary  sense  of  the  term,  that  is,  a 
road  with  a row  of  houses  on  either  side.3 

With  reference  to  the  definition,  on  the  other  hand,  a country 
lane,  which  was  a “ highway  ” or  way  over  which  all  the  Queen's 
subjects  had  the  right  to  pass  and  repass,  but  on  which  there 
were  no  houses  at  all,  was  held  to  be  a street  within  the 
meaning  of  the  Act.4 

With  regard  to  the  expression  “ a street  in  the  ordinary 
sense  of  the  term,"  Brett,  M.R.,  observed  that  he  thought  that 
the  word  “ street,"  when  popularly  used,  meant  “ a thoroughfare 
bounded  either  on  one  side  or  both  sides  by  houses."  6 Lord 
Selborne  in  a previous  case  had  remarked,  “ in  the  natural  and 
popular  sense  of  the  word  ‘ street,’  or  the  words  ‘ new  street,’ 

I should  certainly  understand  a roadway  with  buildings  on 


(1)  The  words  in  italics  are  now 
repealed  by  the  Statute  Law  Revi- 
sion Act,  1898,  61  & 62  Viet.  c.  22. 

(2)  In  Robinson  v.  Barton  Local 
Board , L.  R.  21  Ch.  D.  634  ; 52 
L.  J.  Ch.  5 ; 47  L.  T.  (n.s.)  286, 
reversed  in  H.  L.  on  grounds  not 
affecting  this  point,  see  post,  p.  338  ; 
repeated  in  Portsmouth  Corporation 
v.  Smith , L.  R.  13  Q.  B.  D.  195  ; 
53  L.  J.  Q.  B.  92;  50  L.  T.  (N.s.) 
308  ; 48  J.  P.  404,  affirmed  in  H.  L. 
on  another  point,  post,  p.  298. 

(3)  Reg.  v.  Fulford , 33  L.  J. 


M.  C.  122  ; 10  Jur.  (N.S.)  522  ; 
10  L.  T.  (n.s.)  346.  Thomas  v. 
Roberts , 43  J.  P.  574.  Nutter  v. 
Accrington  Local  Board , L.  R. 
4 Q.  B.  D.  375  ; 48  L.  J.  Q.  B.  487 ; 
40  L.  T.  (N.s.)  803  ; 43  J.  P.  635  ; 
affirmed  in  H.  L.,  W.  N.  1880, 
148  ; 43  L.  T.  (N.s.)  710. 

(4)  Coverdale  v.  Charlton , L.  R. 
4 Q.  B.  D.  104  ; 48  L.  J.  Q.  B. 
128  ; 40  L.  T.  (n.s.)  88  ; 43  J.  P. 
268. 

(5)  In  Portsmouth  Corporation  v. 
Smith , supra , at  53  L.  J.  Q.  B.  p.  95. 
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38  & 39  Viet.  each  side  (it  is  not  necessary  to  say  how  far  they  must  or  may 
c.  55,  s.  4,  n.  ke  continUous  or  discontinuous)  ; and  by  * new  street  ’ a place 
which  before  had  not  that  character,  but  which,  by  the  con- 
struction of  buildings  on  each  side,  or  possibly  on  one  side, 
has  acquired  it.”  1 There  need  not,  however,  be  houses  on 
both  sides  of  a thoroughfare  in  order  to  make  a “ street ; ” 2 but 
where  there  are  houses  the  term  “ street  ” may  for  some 
purposes  include  the  houses.3 

In  connection  with  the  expression  “ a house  forming  part  of 
a street,”  it  was  held  that  the  word  “street”  applied  only  to  a 
row  of  houses  in  some  degree  proximate  and  contiguous,  and 
not  to  a set  of  detached  houses  at  irregular  distances  and  not 
in  a continuous  line ; and  that  it  is  a question  of  fact  for  a jury 
whether  or  not  the  house  does  form  part  of  a street.  Such  a 
set  of  detached  houses  along  a turnpike  road,  not  in  a con- 
tinuous line,  but  some  facing  one  way  and  some  another,  and 
having  no  appearance  of  uniformity,  was  held  not  to  be  a street 
within  the  meaning  of  the  enactment.4  Similarly,  with  refer- 
ence to  the  Metropolis  Management  Act,5  requiring  roads  laid 
out  as  streets  for  carriage  traffic  to  be  of  a certain  width,  it  was 
held  that  the  question  is  more  or  less  one  of  fact,  for  the 
magistrate  to  see  that  there  are  houses  enough  to  make  the 
locus  in  quo  a street.6  Where  it  is  a question  of  fact  the  justices 
cannot  be  compelled  to  state  a case  7 for  the  opinion  of  the 
High  Court.8 

A case  which  suggested  that  a place  or  way  might  properly 
be  considered  not  to  be  a “ street  ” within  the  meaning  of  the 
Act,  because  there  were  no  houses  on  either  side  of  it,  although 
it  came  within  the  terms  of  the  definition,  was  expressly 
dissented  from  by  the  Master  of  the  Rolls  in  the  Portsmouth 
case  above  cited.9  The  case  referred  to  related  to  a road  laid 
out  as  a cart-road,  which  was  only  partly  a highway,  that  is,  it 
was  not  a public  carriage  road,  but  along  which  the  public  had 
only  the  right  to  a footway  and  bridleway.  Towards  one  end 
of  the  road  there  were  numerous  houses,  but  the  lands  on  each 
side  of  the  remainder  of  the  road  were  of  an  agricultural 
character.  Proceedings  had  been  taken  for  the  recovery  of 
expenses  under  sect.  150,  and  the  magistrates  stated,  on  a 
special  case,  “ we  hold  that  as  a matter  of  fact  the  road 
in  question  was  not  a street,  but  we  considered  ourselves 


(1)  In  Robinson  v.  Barton  Local 
Board , L.  R.  8 App.  Cas.  801  ; 53 
L.  J.  Ch.  226  ; 50  L.  T.  (N.S.)  57  ; 
32  W.  R.  249  ; 48  J.  P.  276. 

(2)  Per  Wills,  J.,  in  Richards  v. 
Kessick , 57  L.  J.  M.  C.  48 ; 59 

L.  T.  (N.s.)  318. 

(3)  See  post,  p.  330. 

(4)  Reg.  v.  Full  ford,  33  L.  J. 

M.  C.  122  ; 10  L.  T.  (n.s.)  346  ; 

10  Jur.  (N.s.)  522  ; 12  W.  R.  715. 


now  repealed. 

(6)  Taylor  v.  Metropolitan  Board 
of  Works,  L.  R.  2 Q.  B.  213;  36 
L.  J.  M.  C.  53  ; 31  J-  P-  58i. 

(7)  Viz.  under  20  & 21  Viet.  c.  43. 

(8)  Reg.  v.  Shell,  50  L.  T.  (n.s.) 
590  ; 49  J.  P.  68. 

(9)  Viz.  in  Portsmouth  Corpora- 
tion v.  Smith,  ante,  p.  21.  See 
also  Jowett  v.  Idle  Local  Board,  post, 
p.  298. 
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bound  by  the  definition  in  sect.  4 of  the  Public  Health  Act,  3$  & 39  Viet. 
1875,  to  declare  it  to  be  a street.”  The  Court  had  held  that  c*  55> s-  4>  n- 
they  were  not  so  bound,  but  should  have  decided,  as  a question 
of  fact,  whether  or  not  the  place  was  a street.1 2 

A bridge  may  be  so  situated  as  to  be  a street  within  the 
meaning  of  a statute  authorizing  a local  authority  to  alter  the 
level  of  “ any  street.”  3 

An  open  tract  of  seashore  between  high-water  mark  and 
enclosed  land,  over  which  the  inhabitants  of  the  villages  had 
always  gone  to  and  fro  but  by  no  defined  track,  was  held  not 
to  be  a “ street,  highway,  or  public  place  ” within  the  meaning 
of  the  Gasworks  Clauses  Act,  1847. 3 And  an  open  space 
120  ft.  long  and  63  ft.  wide  near  the  centre  of  a town,  over 
which  the  public  had  been  in  the  habit  of  walking  in  all  directions 
without  restraint  for  thirty  years,  which  had  been  to  some  extent 
repaired  by  the  Local  Board,  and  on  which  a public  fountain  had 
been  erected,  was  held  by  the  Court  of  Appeal  not  to  have 
been  so  dedicated  to  the  use  of  the  public  as  a highway,  as  to 
justify  the  Local  Board  in  removing  a hoarding  by  which  the 
purchaser  of  the  soil  had  enclosed  a portion  of  it.4 

A builder’s  road  in  the  metropolis,  not  flagged  or  paved  with 
stone,  and  with  the  footpaths  made  of  gravel  with  a granite 
kerb,  and  with  the  houses  incomplete  and  unoccupied,  was 
held  to  be  a “ street,”  although  it  was  also  a “ new  street,” 
so  as  to  entitle  the  vestry  under  the  Metropolis  Management 
Act,  1 85 5, 5 to  open  it  and  connect  drains  with  their  main 
sewer  which  ran  along  it.6  But  where  proposed  streets  existed 
only  on  the  deposited  plans  and  were  not  laid  out,  improve- 
ment commissioners  were  held  not  to  be  entitled  to  interfere 
with  them  on  the  ground  that  they  were  “ streets.”  7 

Turnpike  roads,  as  it  has  been  shown,  were  not  “ streets  ” 
within  the  Act,  unless  houses  were  built  along  them.  The  origin 
of  these  roads  and  the  meaning  of  the  expression  (with  reference 
to  a road  which  was  not  subject  to  the  General  Turnpike  Acts), 
were  explained  by  Lord  Abinger,  C.B.,  in  the  following  manner, 
in  a case  arising  out  of  a Railway  Act,  which  provided  for 
carrying  the  road  under  or  over  the  line  where  the  railway 
crossed  any  turnpike  road  : — 

“ A turnpike  road  is  a road  across  which  turnpike  gates  are 
erected  and  tolls  taken,  and  such  roads  existed  previous  to  the 
passing  of  the  General  Turnpike  Act,8  and  independently  of 


(1)  Maude  v.  Baildon  Local 
Board , L.  R.  10  Q.  B.  D.  394 ; 48 
L.  T.  (N.s.)  874 ; 47  J.  P.  644.  And 
see  Reg.  v.  Burnup , post , p.  297. 

(2)  Beaver  v.  Manchester  Corpo- 
ration, 26  L.  J.  Q.  B.  31 1. 

(3)  Maddock  v.  Wallasey  Local 
Board , 55  L.  J.  Q.  B.  267. 

(4)  Robinson  v.  Cowpen  Local 

Board , 63  L.  J.  Q.  B.  235. 


(5)  18  & 19  Viet.  c.  120,  ss.  78, 
250. 

(6)  Hampstead  Vestry  v.  Hoopel , 

L.  R.  15  Q.  B.  D.  652;  54  L.  J. 

M.  C.  147  ; 33  W.  R.  903  ; 49  J.  P. 
741- 

(7)  Mackett  v.  Herne  Bay  Com - 
missioners , 37  L.  T.  (N.S.)  812. 

(8)  13  Geo.  III.  c.  84. 


24 


The  Public  Health  Act , 1875. 


[Part 


38  & 39  Viet,  that  statute  altogether.  A ‘ turnpike  road  ’ means  a road  having 
c‘  s*  4j  n«  toll-gates  or  bars  on  it,  which  were  originally  called  ‘ turns/ 
and  were  first  constructed  about  the  middle  of  the  last  century* 
Certain  individuals,  with  a view  to  the  repair  of  particular 
roads,  subscribed  among  themselves  for  that  purpose,  and 
erected  gates  upon  the  roads,  taking  tolls  from  those  who 
passed  through  them.  These  were  violently  opposed  at  first, 
and  petitions  were  presented  to  Parliament  against  them ; and 
Acts  were  in  consequence  passed  for  their  regulation.  This 
was  the  origin  of  turnpike  roads.  The  distinctive  mark  of  a 
turnpike  road  is  the  right  of  turning  back  any  one  who  refuses 
to  pay  toll.’  ” 1 So  per  Lord  Campbell,  C.J.,  Whether  a 
road  is  a turnpike  road  “ does  not  depend  upon  the  width  or 
make  of  the  road,  but  upon  the  question  whether  the  road 
is  repaired  by  toll  payable  by  passengers  for  the  use  of  the 
road.”  2 A private  road,  over  which  persons  are  allowed  to 
pass  on  making  a payment,  is  not  a “ turnpike  road.”  3 A piece 
of  road,  however,  on  which  turnpike  trustees  were  prohibited 
from  taking  toll  or  expending  money  in  repairs,  might  still 
be  part  of  the  turnpike  road  for  some  purposes ; for  instance, 
for  the  purposes  of  the  enactments  relating  to  main  roads.4 
The  “turnpike  road”  included  the  footpath  at  the  side.5 

The  turnpike  roads  of  England  were  primarily  regulated  by 
special  Local  Acts,  but  the  General  Turnpike  Acts  6 were  also 
applicable  to  almost  all  of  them.  There  are  now  no  turnpike 
trusts  left,  and  the  reference  to  such  roads  in  sect.  4 has  accord- 
ingly been  repealed  by  the  Statute  Law  Revision  Act,  1898. 

The  term  “ highway  ” is  not  restricted  to  any  particular  kind 
of  way,  and  may  include  any  “road,  lane,  footway,  square, 
court,  alley  or  passage  ” that  has  been  irrevocably  dedicated  to 
the  use  of  the  public  for  the  purpose  of  passage  over  it.  The 
words  “road,  lane, &c.,”  can  have  reference  only  to  roads,  &c., 
about  which  there  is  some  element  of  publicity.7  Being  used 
in  addition  to  the  word  “ highway,”  they  are  not  confined  in 
this  Act  to  ways  over  which  the  public  have  an  absolute  right 
of  passage.8  On  the  other  hand,  they  cannot  include  all  roads. 


Ay 


(1)  Northam  Bridge  and  Road 
Company  v.  London  and  Southamp - 
ton  Railway  Company , 6 M.  & W. 
438  ; 4 Jur.  892  ; 1 Ry.  Cas.  653. 

(2)  Reg.  v.  East  and  West  India 
Docks  and  Birmingham  Junction 
Railway  Company , 22  L.  J.  Q.  B. 
380 ; 2 E.  & B.  466  ; 17  Jur.  1181. 

(3)  Austerberry  v.  Oldham  Cor- 
poration, L.  R.  29  Ch.  D.  750;  55 
L.  J.  Ch.  633  ; 53  L.  T.  (n.s.)  543  J 
33  W.  R.  807. 

(4)  Yorkshire  ( W.R .)  JJ.  v. 

Mayor,  of  Sheffield,  L.  R. 

8 App.  Cas.  781  ; 53  L.  J.  M.  C. 

41  ; 49  L.  T.  (N.s.)  786;  48  J.  P. 

228;  Lancashire  JJ . v.  Newton-in- 


Makerfield  Improvement  Commis- 
sioners, L.  R.  11  App.  Cas.  416; 
56L.J.  M.  C.  17;  55  L.  T.  (n.s.) 
615  ; 35  W.  R.  185  ; 51  J.  P.  68. 

(5)  Loveridge  v.  Hodsoll,  2 B.  & 
Ad.  602  ; and  see  the  note  to  sect.  1 1 
of  the  Local  Government  Act,  1888, 
post.  Part  II. 

(6)  3 Geo.  IV.  c.  126 ; 4 Geo.  IV. 
c.  94 ; and  numerous  amending  Acts. 

(7)  See  Dodd  v.  Vestry  of  St . 
Pancras,  34  J.  P.  517. 

(8)  See  Taylor  v.  Corporation  of 
Oldham,  post,  p.  297  ; Jowettv.  Idle 
Local  Board,  post,  p.  298  ; and  Hill 
v.  Wallasey,  post , p.  130. 
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for  having  regard  to  the  earlier  part  of  the  clause,  they  are 
obviously  not  intended  to  include  “ turnpike  roads.”  And  a 
magistrate’s  finding  that  the  approach  to  some  blocks  of 
artizans’  dwellings,  which  was  closed  by  a gate  for  the 
exclusion  of  the  public,  was  not  a “street”  for  foot  traffic 
only,  was  held  to  have  been  justified.1  So  also  a carriage 
drive  leading  from  a public  street  through  an  archway  and 
round  the  inner  quadrangle  of  a building  used  as  residential 
flats,  was  held  not  to  be  a “ street  ” for  the  purpose  of  the 
London  Building  Act,  1894.  And  the  question  whether  or  not 
it  was  such  a street  was  held  to  be  a question  of  law.2  An  old 
private  road  in  the  metropolis  over  which  the  public  could 
only  pass  on  license  or  by  payment  of  toll,  could  not  be  paved 
at  the  expense  of  the  adjoining  owners,  by  reading  the  definition 
of  “street”  in  the  Metropolis  Management  Act,  1855,  which 
is  similar  to  that  in  the  present  Act,  into  the  definition  of  “ new 
street”  in  the  Metropolis  Management  Amendment  Act, 
1862, 3 which  includes  in  the  latter  term  all  streets  not  taken 
in  charge  by  the  local  authority  before  the  passing  of  the 
Act.4 

With  reference  to  the  definition  of  “street”  in  the  Towns 
Police  Clauses  Act,  1847, 5 viz.,  that  the  term  shall  include 
“any  road,  square,  court,  alley,  and  thoroughfare  or  public 
passage,”  Bramwell,  B.,  said,  in  holding  that  the  metalled 
approach  to  a railway  station,  which  was  not  a street  in 
the  ordinary  sense,  was  not  within  the  definition,  “it  said 
that  the  place  where  this  carriage  was  plying  for  hire  was 
a road.  But  I think  it  was  not  a road  nor  any  part  of 
a road.  A road  as  used  in  the  Act  of  Parliament  must 
manifestly  mean  a public  road,  a road  which  the  public  have 
a right  to  use  for  passage.  This  is  so  with  all  the  places 
mentioned.  They  are  all  places  of  passage,  and  are  all  meant 
to  be  public.  Otherwise  a square  which  was  not  public,  that 
is,  the  inclosure  of  a square,  would  be  within  the  Act.  I 
cannot  think  this  is  so ; and  am  of  opinion  that  the  road 
spoken  of  must  be  a road  over  which  the  public  have  rights.”  6 

If  the  public  have  not  acquired  such  rights,  that  is  to  say,  if 
the  road  or  place  has  not  irrevocably  become  a highway  by 
reason  of  its  dedication  to  the  use  of  the  public  and  the  actual 
user  of  it  by  the  public,  the  owner  of  the  land  may  close  it 
against  the  public,  and  even  though  he  may  have  intended  to 
make  it  into  a street,  may  change  his  mind.  For  this  reason, 


(1)  Metropolitan  Board  of  Works 
v.  Nathan , 54  L.  T.  (n.S.)  423. 
See  also  London  County  Council  v. 
Davis , 64  L.  J.  M.  C.  212;  43 
W.  R.  574  ; 59  J.  P.  583. 

(2)  Wood  v.  London  County 

Council , 64  L.  J.  M.  C.  276  ; 73 

L.  T.  (N.s.)  313;  44  W.  R.  144; 

59  J.  P.  615. 


(3)  25  & 26  Viet.  c.  102,  s.  1 12. 

(4)  Ar ter  v.  Hammer smith  Vestry, 
L.  R.  1897,  1 Q.  B.  646 ; 66  L.  J. 
Q.  B.  460  ; 76  L.  T.  (N.S.)  390  ; 45 
W.  R.  398  ; 61  J.  P.  279. 

(5)  10  & 11  Viet.  c.  89,  s.  3. 

(6)  Curtis  v.  Embery , L.  R.  7 
Ex.  369  ; 42  L.  J.  M.  C.  39  ; 21 
W.  R.  143. 
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38  & 39  Viet,  namely,  that  the  owner  was  at  liberty  to  change  his  mind, 

c.  55,  s.  4,  n.  gaC0Ilj  v.C,  held  that  a road,  which  had  been  laid  out  and 
left  open  for  some  years,  and  on  which  a few  of  the  intended 
houses  had  been  built,  but  with  respect  to  which  the  owner 
had  subsequently  abandoned  the  intention  of  completing  the 
street,  and  let  the  site  with  the  adjoining  land  to  some  timber 
merchants,  was  not  a road  with  which  the  urban  authority 
could  deal  under  sect.  150.1 

The  strict  and  prima  facie  meaning  of  the  word  ct  street  ” is 
confined  to  the  road  and  footways,  but  if  the  context  requires, 
it  may  include  the  houses  fronting  and  abutting  on  the 
thoroughfare.2  The  following  definition  of  “ street”  given  in 
the  “ Imperial  Dictionary”  was  approved  of  by  Jessel,  M.R.,3 
viz : “ The  street  itself  is  no  doubt  properly  the  paved  or 
prepared  road,  that  is,  the  street.  It  sometimes  includes  the 
houses  along  each  side  of  it.  But  that  is  not  its  proper 
meaning.  It  is  called  a street  even  without  houses.  There 
are  some  streets  with  no  houses.  But  the  usual  common 
meaning  of  the  word  ‘ street  ’ is  a road  with  houses  on  one  or 
both  sides  of  it.” 

It  was  held  by  the  House  of  Lords  that  the  word  “ street,” 
in  a Local  Act  which  empowered  the  Corporation  of  the 
City  of  London  to  take  lands,  & c.,  for  the  purpose  of 
forming  a new  street,  did  not  mean  the  mere  roadway,  but  a 
thoroughfare  with  houses  on  both  sides  : per  Lord  Chelmsford  : 
“ When  the  Legislature  empowered  the  Mayor  and  Corporation 
to  take  lands,  houses,  and  buildings  for  the  purposes  of  the 
Act,  it  did  not  confine  them  to  the  mere  width  of  the  intended 
road,  but  gave  them  authority  to  take  as  much  land  as 
might  be  necessary  for  the  formation  of  the  street  itself,  by  the 
erection  of  houses  or  other  buildings  on  each  side.”4  On 
the  other  hand,  with  reference  to  the  vesting  of  a street  in 
an  urban  authority,  the  street  does  not  include  the  houses  by 
the  side  of  the  street : it  includes  the  space  between  the 
houses  which  is  used  as  the  footway  and  roadway ; it  also 
comprehends  what  may  be  called  the  surface,  that  is  to  say, 
not  a surface  bit  of  no  reasonable  thickness,  but  a surface  of 
such  a thickness  as  the  authority  may  require  for  the  purpose 
of  doing  to  the  street  that  which  is  necessary  for  it  as  a street ; 
and  to  that  extent  the  authority  have  a property  in  it  under 
the  present  Act.5  With  reference  to  byelaws  as  to  new  streets, 
those  relating  to  the  construction  of  the  streets  appear  to  have 


( 1 ) Hall  v.  Corporation  of  Bootle , 

44  L.  T.  (n.s.)  873  ; 29  W.  R.  862. 

(2)  London , Chatham , and  Dover 
Railway  Company  v.  The  Mayor , 
&=c.,  of  London , 19  L.  T.  (n.s.)  252. 

(3)  In  Taylor  v.  Oldham  Cor- 
poration , 46  L.  J.  Ch.  105  ; L.  R. 

4 Ch.  D.  408  ; 35  L.  T.  (n.s.)  696 ; 

25  W.  R.  178. 


(4)  Galloway  v.  Mayor  and  Com- 
monalty of  London , and  The  Metro- 
politan Railway  Company  and  The 
Mayor , <5rc.,  of  London  v.  Galloway; 
Quinton  v.  Bristol  Corporation , post , 
P-  330. 

(5)  Cover  dale  v.  Charlton,  ante, 
p.  21.  But  see  Ticnbridge  Wells 
(Mayor,  &C. ) v.  Baird, post,  p.  286. 
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been  considered  applicable  to  the  houses  as  well  as  the  street  3*  & 39  Viet 
proper,  but  not  those  relating  to  the  level  or  width.1 

The  term  “ street”  does  not,  however,  always  apply  to  every 
part  of  the  space  which  might,  in  common  parlance,  be  spoken 
of  as  a street.  For  instance,  in  a public  road  in  the  metropolis, 
having  on  each  side  a line  of  houses  and  a paved  footway 
immediately  in  front  of  them,  there  was  between  each  footway 
and  the  carriage-way  an  intermediate  space  from  thirty -three 
to  fifty-eight  feet  wide.  The  occupants  of  the  houses  used  the 
parts  of  the  spaces  opposite  their  houses  for  the  purposes  of 
their  trades,  paying  a small  yearly  rent  to  the  lord  of  the 
manor,  and  subject  to  such  use  the  public  had  always  passed 
over  the  spaces  as  of  right.  It  was  held  that  the  spaces  were 
not  a “street”  within  the  meaning  of  the  Metropolis  Local 
Management  Act,  1855  (which  gives  a similar  definition  of  the 
word  to  the  present  Act),  although  they  had  been  partially 
dedicated  to  the  public,  and  could  not  be  considered  private 
property  without  any  public  easement ; and  therefore  a 
movable  shed,  erected  by  a publican  on  one  of  the  spaces 
without  causing  any  obstruction  to  the  paved  footway,  was  not 
an  obstruction  which  the  district  board  could  remove  under 
sects.  1 19,  120  of  the  Act  (those  sections  containing  provisions 
similar  to  sects.  69  and  70  of  the  Towns  Police  Clauses,  1847).2 

And  a mews,  which  was  a highway  subject  to  the  right  of 
the  owners  of  adjoining  coach-houses  to  wash  their  carriages  in 
it,  was  held  not  to  be  “ the  carriage-way  of  a street,”  so  as  to 
allow  a person  washing  a carriage  in  it  to  be  convicted  for 
obstructing  such  a carriage-way.3  But  the  site  of  a dung  pit, 
filled  up  and  abandoned,  in  a mews  which  was  not  a thorough- 
fare but  had  been  dedicated  to  the  use  of  the  public,  was, 
together  with  the  rest  of  the  mews,  held  to  be  a street  over 
which  another  vestry  could  exercise  their  powers.4 

The  result  of  these  decisions  is  that  if  a way  over  which 
persons  pass  is  a highway,  that  is  to  say,  a way  over  which 
the  public  are  entitled  to  pass,  either  with  carriages  as  well 
as  otherwise  or  on  horseback,  or  with  cattle,  or  only  on 
foot,  and  if  it  is  not  a turnpike  road  or  county  bridge,  then  it 
is  by  virtue  of  the  definition  a “ street”  within  the  meaning  of 
the  Public  Health  Act,  unless  there  is  something  in  the  context 
to  give  it  a more  restricted  meaning  in  a particular  section ; 
but  that  if  it  is  a turnpike  road  or  county  bridge,  or  is  a private 
way  over  which  the  public  are  not  entitled  to  pass,  then  it  is 
not  such  a “ street  ” unless  it  is  a street  in  the  ordinary  sense 
of  the  term,  that  is,  a way,  with  houses  built  more  or  less  con- 


(1)  See  post,  p.  341. 

(2)  Le  Neve  v.  Vestry  of  Mile  End 
Old  Town , 27  L.  J.  Q.  B.  208 ; 8 E. 
& B.  1054;  4 Jur.  (n.s.)  660;  fol- 
lowed in  McIntosh  v.  Romford 
Local  Board , 61  L.  T.  (n.s.)  185. 

(3)  Vestry  of  Chelsea  v.  Stoddard , 


43  J.  P.  782. 

(4)  Vernoii  v.  Vestry  of  St.  James , 
L.  R.  16  Ch.  D.  449 ; 49  L.  J.  Ch. 
130  ; 42  L.  T.  (n.s.)  82  ; 29  W.  R. 
222  ; affirmed  in  C.  A.  on  other 
grounds. 
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38  & 39  Viet,  tinuously  along  both  sides  of  it,  or  at  any  rate  along  one  side, 
c.  55,  s.  4,  n.  with  regard  to  the  meaning  of  the  term  “ new  street,”  see  the 
note  to  sect.  157.1 

House . — The  words  in  italics  within  brackets  are  repealed  by 
the  Factory  and  Workshop  Act,  1878, 2 and  it  is  enacted  3 that 
the  present  Act  shall  apply  to  buildings  in  which  persons  are 
employed,  whatever  their  number  may  be,  in  like  manner  as  it 
applies  to  buildings  where  more  than  twenty  are  employed. 

The  definition  of  “ house  ” in  sect.  4 is  not  to  be  imported 
into  sects.  42  and  43  so  as  to  extend  the  ordinary  meaning  of 
“house  refuse”  to  the  refuse  from  factories,  &c.4 

A turnpike  toll-house  was  held  to  be  a “house”  within  the 
meaning  of  a clause  of  the  Public  Health  Act,  1848,5  requiring 
notice  to  be  given  of  the  intended  erection  of  any  new  house.6 
And  a church  was  held  to  be  a “ house  ” within  the  meaning  of 
an  enactment  similar  to  sect.  155  of  the  present  Act,  allowing 
a local  authority  to  prescribe  a building  line  for  houses.7 

A chapel,  not  structurally  incapable  of  being  used  as  a 
dwelling-house,  but  with  respect  to  which  such  incapability 
arose  only  from  an  agreement  which  might  at  any  time  be  put 
at  an  end  by  the  parties,  was  held  by  the  Court  of  Appeal  to 
be  a “ house  ” of  which  the  trustees  were  the  “ owners  ” within 
sect.  105  of  the  Metropolis  Management  Act,  185  5. 8 

A local  improvement  Act  authorized  commissioners  to  make 
a rate  for  the  purposes  of  the  Act  upon  “ houses,”  without 
defining  the  term.  And  the  Court  held  that  it  did  not  include 
buildings  and  yards  used  for  purposes  of  business  and  occupied 
at  the  same  time  with  a dwelling-house,  except  when  they 
were  within  the  curtilage ; that  it  included  gardens,  which  were 
subordinate  to  the  occupation  of  a house  as  a residence,  and 
occupied  and  enjoyed  with  and  ancillary  to  the  house,  but  not 
orchards,  paddocks,  or  meadows,  or  timber-yards.9 

And  for  the  purposes  of  the  enactment  in  the  Lands  Clauses 
Consolidation  Act,  1845, 10  which  enables  a person  to  refuse  to 
sell  or  convey  to  the  promoters  of  an  undertaking  under  that 
Act  a “ part  only  of  any  house  or  other  building  or  manufac- 
tory,” if  he  is  willing  and  able  to  sell  and  convey  the  whole, 
a much  wider  interpretation  of  the  term  “ house  ” has  been 
established  by  numerous  decisions.  It  there  means  everything 
which  would  pass  under  an  ordinary  conveyance  of  a house.11 


(1)  Post , p.  337. 

(2)  41  Viet.  c.  16,  s.  107,  and 
Sched.  VI.  post. 

(3)  Ibid.  s.  101. 

(4)  London  and  Provincial  Steam 
Laundry  Compajiy  v.  Willesden 
Local  Board , post,  p.  hi. 

(5)  11  & 12  Viet.  c.  63,  s.  53. 

(6)  Trustees  of  Tunstall  Turnpike 
Road  v.  Lowndes,  20  J.  P.  374. 

(7)  Corporation  of  Folkestone  v. 

Woodward , L.  R.  15  Eq.  159;  42 


L.  J.  Ch.  782  ; 27  L.  T.  (N.s.)  574. 

(8)  Wright  v.  Ingle,  L.  R.  16 
Q.  B.  D.  379;  55  L.  J.  M.  C.  17  ; 
54  L.  T.  (N.S.)  51 1 ; 34  W.  R.  220; 
50  J.  P.  436. 

(9)  Hole  v.  Commissioners  of 
Milton,  31  J.  P.  804. 

(10)  8 Viet.  c.  18,  s.  92. 

(n)  Hewson  v.  South  Western 
Railway  Company , 2 L.  T.  (n.s.) 
369  ; 8 W.  R.  467. 
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Thus  a piece  of  land  occupied  in  connection  with  a house,  38  & 39  Viet, 
hut  on  the  opposite  side  of  a public  footway,  was  held  part  of  c*  55»  s*  4»  n* 
the  house  under  the  section.1  But  in  another  case  a piece 
of  land  not  necessary  for  the  convenient  use  and  occupation  of 
the  house,  but  which  had  been  used  for  a number  of  years  for 
feeding  some  of  the  horses  and  cows  requisite  for  the  establish- 
ment kept  by  the  owner  of  the  house,  was  held  not  to  be  part 
of  the  house  within  the  meaning  of  the  same  section.2  Two 
houses  held  under  separate  leases  of  even  date  from  the  same 
lessor,  but  having  internal  communication  with  each  other,  and 
being  used  as  one  house  for  the  purposes  of  the  business 
which  was  carried  on  in  them,  were  held  to  constitute  one  entire 
house  for  the  purposes  of  the  enactment  above-mentioned.3 

This  wider  interpretation  is  not  however  applicable  to 
provisions  imposing  a burden  on  the  tenant  of  a “ house.”  4 

For  the  purposes  of  the  provisions  relating  to  nuisances,  viz. 
sects.  91-m,  a ship  or  vessel  may  in  certain  cases  be  treated 
as  a “ house  see  sect.  no. 

As  to  the  meaning  of  the  terms  “ building,”  “ new  building,” 
see  the  note  to  sect.  157. 

Drain. — Kindersley,  V.C.,  said  that  the  word  “ drain,”  as 
used  in  the  Act,  evidently  meant  a passage  for  sewage  from  a 
single  house  only  which  might  afterwards  fall  into  a cesspool 
or  larger  sewer.5  It  was  contended  that  a covered  underground 
drain  was  not  within  the  expression  “drain,  stream,  or  water- 
course ” as  used  in  the  provisions  of  the  Land  Drainage  Act, 

1847, 6 which  enable  the  proprietors  or  occupiers  of  lands  to 
require  the  proprietors  or  occupiers  of  adjoining  lands  to 
cleanse  or  scour,  or  join  in  cleansing  or  scouring,  the  channels 
of  drains,  streams,  or  water-courses  on  or  near  to  the 
boundaries  of  such  lands.  But  it  was  held  that  the  term 
“ drain”  was  not  confined  to  open  drains.7 

A “ dumb  well,”  or  pit  in  the  chalk,  into  which  a drain 
under  the  control  of  a parish  highway  board  had  for  several 
years  discharged  surface-water  from  the  highway,  and  through 
the  bottom  of  which  the  water  percolated  into  the  soil,  was 
held  not  to  be  itself  a “ drain  ” which  the  board  were  at  liberty 
to  use  as  part  of  their  system  of  drainage  ; and  the  landowner 
was  held  entitled  to  an  injunction  to  restrain  them  from 
clearing  out  the  well  and  opening  pipes  which  they  had 
inserted,  and  which  the  landowner  had  stopped  up.8 


(1)  Marson  v.  L.  C.  6°  D.  Ry. 
Co .,  L.  R.  6 Eq.  101 ; 37  L.  J.  Ch. 
483  ; 18  L.  T.  (n.s.)  319. 

(2)  Steele  v.  Midland  Ry.  Co., 
L.  R.  1 Ch.  App.  275  ; 14  L.  T. 
'(n.s.)  3;  12  Jur.  (n.s.)  218;  14 
W.  R.  367. 

(3)  Siegenberg  v.  Metropolitan 
District  Railway  Company,  49  L.  T. 
<N.s.)  554;  32  W.  R.  333. 

(4)  Holex.  Milton  Commisswiers , 


ante , p.  28. 

(5)  Sutton  v.  Mayor , &=c.,  of  Nor- 
wich, 27  L.  J.  Ch.  742 ; 6 W.  R.  432. 

(6)  10  & 11  Viet.  c.  38,  ss.  14,  15. 

(7)  Bowes  v.  IVafson,  42  L.  T. 
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38  & 39  Viet.  In  Tomlin’s  Law  Dictionary  the  term  “ curtilage”  is  derived 

c.  55,  s.  4,  n.  from  the  French  cour  (court),  and  Saxon  leagh  (locus)  ; and  it  is 
described  as  “ a court-yard,  back-side,  or  piece  of  ground  lying 
near  and  belonging  to  a dwelling-house;”  but  in  the  above 
interpretation  clause  it  is  used  as  though  it  were  synonymous 
with  boundary  or  fence,  in  the  same  manner  as  it  is  used  in  the 
following  passages  : “ And  it  is  clear  that  any  out-house  within 
the  curtilage  or  same  common  fence  as  the  mansion  itself  must 
be  considered  as  parcel  of  the  mansion.”  “ But  if  the  out- 
houses be  adjoining  to  the  dwelling-house,  and  occupied  as 
parcel  thereof,  though  there  be  no  common  inclosure  or  curti- 
lage, they  may  still  be  considered  as  parts  of  the  mansion.”  1 

Sewer. — According  to  this  definition  a drain  from  one  build- 
ing or  set  of  premises  is  a “ sewer”  within  the  meaning  of  the 
Act  below  the  point  at  which  another  drain  from  a building  or 
premises  within  a different  curtilage  joins  it  or  empties  into 
it,  whether  it  passes  through  private  property  or  not.  With 
certain  exceptions  such  “ sewers  ” are  vested  in  the  local  autho- 
rity of  the  district : see  sect.  13,  and  the  notes  to  that  section. 

The  Public  Health  Acts  Amendment  Act,  1890,  sect.  19,2 3 
uses  the  expression  “ a single  private  drain  ” with  reference  to 
a drain  by  which  two  or  more  houses  belonging  to  different 
owners  are  connected  with  a “public”  sewer.  It  defines  the 
expression  “ drain  ” as  including  (but  only  for  the  purposes  of 
that  section)  a drain  used  for  the  drainage  of  more  than  one 
building.  This  does  not  appear  to  affect  the  definition  of 
“drain”  and  “sewer”  for  other  purposes,  or  the  vesting  of 
such  “ single  private  drains  ” in  the  local  authority  ; though  the 
section  gives  the  local  authority  express  power  to  recover 
certain  expenses  incurred  by  them  in  connection  with  such 
drains  from  the  owners  of  the  houses. 

A 9-inch  drain  laid  by  the  owner  at  the  rear  of  some  houses 
to  connect  them  with  the  main  sewer,  with  the  knowledge  of 
the  sewer  authority,  was  held  to  be  a “ sewer  ” and  not  a 
“drain”  within  the  similar  definitions  in  the  Metropolis 
Management  Act,  185  5. 3 A mandamus  was  granted  requiring 
a metropolitan  vestry  to  repair  a similar  drain  or  “ sewer,” 
although  there  was  no  evidence  of  knowledge  or  approval  on 
the  part  of  the  vestry  or  Metropolitan  Board  of  Works.4  And 
under  the  present  Act  justices  were  held  to  have  rightly  dis- 
missed a summons  for  a nuisance  arising  from  a defective 


(1)  2 East’s  Pleas  of  the  Crown, 
tit.  Burglary , 493. 

(2)  53  & 54  Viet.  c.  59,  s.  19, 
post ; see  the  note  to  that  section. 

(3)  18  & 19  Viet.  c.  120,  s.  250. 
Bateman  v.  Poplar  District  Board, 
L.  R.  33  Ch.  D.  360 ; 56  L.  J.  Ch. 

149;  58  L.  T.  (N.s.)  720;  reversed 
in  C.  A.  (Lopes,  L.J.,  diss.),  but  on 
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nition in  the  present  Act. 
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drain  that  had  been  laid  under  three  houses  for  the  purpose 
of  draining  those  houses,  on  the  ground  that  the  drain  was  a 
“sewer”  vested  in  the  local  authority.1  In  this  case  it  was 
suggested  that  the  drain  was  a “ sewer  ” from  end  to  end ; but 
it  was  subsequently  decided  in  the  Court  of  Appeal  that  a 
conduit  was  a “ drain  ” so  long  as  it  received  the  drainage 
of  one  house  only,  but  a “ sewer  ” from  the  point  where  the 
drainage  of  the  second  house  came  into  it.2 

A local  authority  were  held  not  to  be  liable  to  an  action  for 
damage  caused  by  obstructions  in  a drain  which  they  did  not 
know,  and  could  not  by  the  exercise  of  reasonable  care  have 
known,  was  a “ sewer.”  3 But  the  connection  of  a rain  water 
pipe  from  one  house  with  a drain  made  and  used  for  the 
combined  drainage  of  other  houses  under  the  Metropolis 
Management  Acts,  was  held  by  Bruce,  J.,  to  convert  such 
“ drain  ” into  a “ sewer  ” vested  in  and  repairable  by  the  local 
authority;  4 and  the  Divisional  Court  subsequently  held  that 
the  connection  of  a stable  drain  with  a similar  combined 
“ drain,”  without  the  knowledge  of  the  vestry  or  of  the  owner 
of  the  houses  drained  by  the  combined  drain,  rendered  the 
latter  a “ sewer,”  and  prevented  the  vestry  from  compelling 
the  owner  to  abate  a nuisance  in  it.5 

The  Lowther  Arcade  (a  passage  with  a gate  at  each  end, 
containing  twenty-five  houses  and  shops,  and  arched  over  by  a 
common  roof)  was  held  by  the  Court  of  Appeal  not  to  be 
“ one  building  or  premises  within  the  same  curtilage ; ” and 
the  drain  running  under  the  centre  of  the  arcade  was  therefore 
a “ sewer.”  6 But  two  blocks  of  buildings,  containing  forty-six 
sets  of  apartments,  and  having  between  them  a causeway,  in 
which  was  the  common  dustbin,  were  held  to  have  a common 
curtilage,  and  a main  drain  laid  under  the  causeway  without 
communication  with  the  local  authority  was  held  not  to  be  a 
sewer.7 

A natural  stream,  which  had  been  cleared  out,  widened,  and 
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38  & 39  Viet,  deepened  by  Inclosure  Commissioners,  and  which  was  formed 
c.  55> s-  4>  n-a  by  the  natural  and  artificial  drainage  of  the  fields  in  the  neigh- 
bourhood and,  after  receiving  the  drainage  of  two  houses, 
made  its  way  into  the  river  Ouse,  was  not  a “ sewer.” 1 And 
an  open  water-course,  to  some  extent  polluted  by  sewage,  was 
held  not  to  be  a sewer,  or  at  any  rate  not  such  a sewer  that  the 
local  authority  could  have  complete  control  over  it  and  pour  in 
a greatly  increased  quantity  of  sewage.2 

But  where  the  sewage  of  certain  houses,  after  passing  through 
a stone  “ sough  ” or  sewer,  had  for  some  years  been  allowed  to 
fall  into  an  open  watercourse,  which  flowed  into  a brook,  the 
watercourse  was  held  to  be  a “ sewer  ” within  the  Act.3  The 
Dean  Burn  had  some  hundred  years  ago  been  a purely  agri- 
cultural stream,  but  by  degrees  its  character  had  altered,  until 
it  received  not  only  the  surface  drainage  of  the  neighbouring 
land,  but  the  drainage  from  about  one  hundred  houses  in  two 
villages,  and  the  slops  and  refuse  from  twenty  or  thirty  cottages ; 
and  the  sewage  matter  flowing  into  it  had  within  the  last  two 
or  three  years  been  largely  increased  owing  to  some  extensive 
building  operations  in  the  neighbourhood.  Under  these 
circumstances  the  Dean  Burn  was  held  by  the  Court  of  Appeal 
to  have  become  a “ sewer  ” which  the  urban  authority  were 
entitled  to  cover  in  and  use.4 

The  word  “ sewer”  comes  from  the  word  “sew,”  i.e.  to 
drain,  and  has  a much  more  extended  signification,  embracing 
works  on  the  largest  scale,  such  as  draining  the  fens  of  Lincoln- 
shire by  means  of  canals.  In  the  common  sense  of  the  term 
it  means  a large  and  generally,  though  not  always,  underground 
passage  for  fluid  and  feculent  matter  from  a house  or  houses  to 
some  other  locality ; but  it  does  not  comprise  a cesspool  for 
the  purpose  of  retaining  the  sewage,  whether  as  a simple 
deposit  or  to  be  converted  into  manure  or  other  useful 
purpose.5 

An  iron  pipe  for  carrying  off  effluent  water  from  sewage  works 
was  held  to  be  a “ sewer  ” within  the  meaning  of  the  Act,6  and 
so  was  a line  of  pipes  carrying  only  surface  water.7 

A man-hole,  or  brick  shaft,  covered  by  an  iron  plate,  and 
affording  a side  entrance  to  a sewer  to  enable  workmen  to 
descend  to  examine  the  state  of  the  sewer,  was  not  a mere 
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accessory  to  the  sewer  under  sect.  46  of  the  Public  Health  3s  & 39  Vlct- 
Act,  1848,  but  part  of  the  sewer  itself.1  c‘  55* s-  4>  n* 

A line  of  6-inch  pipes  was  laid  by  a builder  to  take  the 
drainage  of  ten  houses  to  a cesspit,  from  which  another  line 
of  pipes  carried  the  overflow  to  a river  through  the  lands  of 
another  person.  This  person,  acting  within  his  rights,  cut  off 
the  second  line  of  pipes,  and  so  caused  the  sewage  to  flow 
back  and  create  a nuisance.  The  builder  brought  an  action 
to  restrain  the  local  board  from  continuing  the  nuisance,  con- 
tending that  the  cesspit  was  a “sewer”  vested  in  the  local 
board  which  they  were  bound  to  cleanse,  but  the  Court  of 
Appeal  held  that  it  was  not,  and  that  as  the  pipes  in  a sense 
led  nowhere,  they  were  not  a sewer  either.1 2 * 

In  the  foregoing  case  Lord  Coleridge  said  that  a sewer 
means  something  which  carries  sewage  away,  and  a line  of 
pipes  which  begins  somewhere,  and  ends  in  a sense  nowhere, 
is  not  a “ sewer  ” within  the  Act.  In  a subsequent  case,  how- 
ever, the  Court  of  Appeal  affirmed  the  judgment  of  Mathew,  J., 
in  a case  in  which  he  held  that  a street  had  been  “ sewered  ” 
to  the  satisfaction  of  the  urban  authority  within  sect.  150, 
where  a line  of  sewer  pipes  had  been  laid  along  the  street, 
but  no  outfall  had  been  provided  at  the  lower  end  of  the  line 
because  of  the  delay  which  had  arisen  in  carrying  out  the 
diversion  of  a river  which  crossed  the  street  at  that  end. 

There  had,  however,  always  been  an  intention  to  provide  the 
outfall  upon  the  diversion  of  the  river  being  carried  out,  and 
the  river  had  been  diverted  and  the  urban  authority  had  pro- 
vided a similar  outfall  for  the  new  sewer  which  they  laid  in 
substitution  for  the  old  line  of  sewer  pipes  before  the  case 
was  tried.* 

A drain,  which  drains  two  houses,  and  is  therefore  a 
“ sewer”  within  the  definition,  does  not,  it  has  been  held, 
cease  to  be  vested  in  the  local  authority  when  one  of  the 
houses  is  disconnected  from  it  by  arrangement  with  the 
authority,  although  it  is  afterwards  used  for  the  drainage  of 
one  house  only.4 

Water  Company. — The  company,  as  here  defined,  need  not 
have  parliamentary  powers.  It  is  questionable  whether  the 
definition  includes  a local  authority  which  has  established 
waterworks  under  the  Act,  and  by  supplying  water  within  their 
district  makes  a profit  which  is  carried  to  the  credit  of  the 
general  rate;  for  local  authorities  are  not  authorized  to 
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38  & 39  Viet,  make  such  profit  out  of  the  consumers  within  the  district.1 
c*  s-  4> n-  Though  a local  authority,  having  powers  under  a special 
Act  to  make  profits  from  their  waterworks  and  apply  them 
either  for  the  benefit  of  their  district,  or  for  the  benefit  of  the 
consumers,  were  held  to  be  a “water  company”  within  the 
meaning  of  the  present  Act,  and  therefore  entitled  to  the  benefit 
of  sect.  52.2 

A company  supplying  hydraulic  power  by  water  mains  were 
held  not  to  be  a “ water  company  ” so  as  to  be  entitled  to  use 
certain  subways  at  a reduced  charge  under  the  London  County 
Council  (Subways)  Act,  1893.3 

Bakehouse  Regulation  Act. — This  Act  is  repealed  by  the 
Factory  and  Workshop  Act,  187 8, 4 which  makes  other  pro- 
visions with  reference  to  the  sanitary  condition  of  bakehouses,, 
and  substitutes  those  provisions  for  the  repealed  Act  whenever 
reference  is  made  to  that  Act.5 

Artizans ’ and  Labourers'  Dwelling  Act. — The  Act  mentioned 
in  the  text  and  several  Acts  by  which  it  was  amended  are 
repealed  by  the  Housing  of  the  Working  Classes  Act,  1890, 
and  any  land,  premises,  or  dwelling-houses  which  had  been 
acquired  by  the  local  authority  under  the  repealed  Acts,  and 
vested  in  them  at  the  commencement  of  the  Act  of  1890, 
are  to  be  held  as  if  they  had  been  acquired  under  Part  II. 
or  Part  III.  of  that  Act.6 

Baths  and  Wash-houses  Acts. — These  Acts  are  amended 
by  the  Baths  and  Wash-houses  Acts,  1878  and  18827,  which 
are  incorporated  with  them.  They  are  set  out  in  the  second 
part  of  this  work.  With  regard  to  their  adoption  by  urban 
authorities,  see  sect.  10. 

Labouring  Classes  Lodging-houses  Acts.- — These  Acts  are 
repealed  by  the  Housing  of  the  Working  Classes  Act,  1890;  * 
and  their  adoption  previovsly  to  such  repeal  is  to  be  deemed 
to  be  an  adoption  of  Part  III.  of  the  Act  of  1890.9 

Summary  Jurisdiction  Acts. — See  sect.  251,  and  the  notes  to 
that  section.  The  Interpretation  Act,  1889,  gives  definitions 
of  “The  Summary  Jurisdiction  Acts,”  “Court  of  Summary 
Jurisdiction,”  “ Court  of  Quarter  Sessions.” 10 


(1)  See  Worcester  Corporation  v. 
Droitwich  Assessment  Committee , 
post , p.  125. 

(2)  Wolverhampton  Corporation 
v.  Bilston  Commissioners , L.  R. 
1891,  1 Cb.  315;  39  W.  R.  394; 
affirmed  in  C.  A.  on  another  ground, 
W.  N.  1891,  56. 

(3)  56  & 57  Viet.  c.  ccii.  s.  5 ; 

London  County  Council  v.  London 

Hydraulic  Company , 61  J.  P.  760. 


(4)  41  Viet.  c.  16,  s.  107,  and 
Sched.  VI.  post. 

(5)  Lbid.  s.  102. 

(6)  53  & 54  Viet.  c.  70,  s.  102* 

post. 

(7)  41  Viet.  c.  14  ; 45  & 46  Viet, 
e.  30,  post. 

(8)  53  & 54  Viet.  c.  70,  post. 

(9)  Ibid.  s.  102,  post. 

(10)  52  & 53  Viet.  c.  63,  s.  13 
(7-i h i4)- 
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PART  II. 

AUTHORITIES  FOR  EXECUTION  OF  ACT. 


Constitution  of  Districts  and  Authorities. 

Sect.  5.  For  the  purposes  of  this  Act  England,  except 
the  metropolis,  shall  consist  of  districts  to  be  called 
respectively — 

(1.)  Urban  sanitary  districts,  and 
(2.)  Rural  sanitary  districts, 

(in  this  Act  referred  to  as  urban  and  rural  districts)  ; and 
such  urban  and  rural  districts  shall  respectively  be 
subject  to  the  jurisdiction  of  local  authorities  called 
urban  sanitary  authorities  and  rural  sanitary  authorities 
(in  this  Act  referred  to  as  urban  and  rural  authorities), 
invested  with  the  powers  in  this  Act  mentioned. 

Note.— -Urban  and  Rural  Sanitary  Authorities. — Sanitary 
authorities,  first  received  the  appellation  of  Urban  and  Rural 
Sanitary  Authorities  in  the  year  1872,  upon  the  passing  of  the 
Public  Health  Act  of  that  year.  The  following  had  previously 
been  the  authorities  possessing  powers  similar  to  those  of  sani- 
tary authorities  : 

“ Local  Boards  of  Health,”  constituted  under  the  Public 
Health  Act,  1848,  by  the  application  of  that  Act  to  any  place 
either  by  an  order  in  council  or  by  provisional  order  confirmed 
by  Parliament.  These  authorities  were — Municipal  Corpora- 
tions acting  by  their  councils,  bodies  elected  by  the  ratepayers, 
or  bodies  partly  elected  and  partly  chosen  by  the  council  (if 
any). 

“ Nuisance  Authorities,”  or  “ Local  Authorities  ” empowered 
to  execute  the  Nuisances  Removal  Acts,  1855  and  i860,  and 
the  second  part  of  the  Sanitary  Act,  1866  f that  is,  Local 
Boards  of  Health,  Municipal  Corporations  acting  by  their 
councils  (except  in  Oxford  and  Cambridge),  Improvement 

(1)  See  29  & 30  Viet.  c.  90,  ss.  14,  15. 


38  & 39  Viet, 
c.  55,  s.  5- 


< 


Urban  and 
rural  sanitmy 
districts. 

P.H.  1872, 

o Q 
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38  & 39  Viet, 
c.  55,  s.  5,  n. 


Commissioners  acting  under  local  Acts ; and  where  there 
were  none  of  those  authorities,  after  the  passing  of  the 
Nuisances  Removal  Act,  i860,  Boards  of  Guardians,  or  where 
there  were  no  Guardians,  the  Overseers  of  the  Poor ; or  before 
the  passing  of  that  Act,  Boards  for  the  Repair  of  Highways,1 
Committees  appointed  by  the  vestries,  Boards  of  Inspectors 
under  the  Lighting  and  Watching  Act  of  1833,  or  the  Guardians 
and  Overseers  of  the  Poor,  the  surveyors  of  highways  in  the 
last  three  cases  being  ex  officio  members  of  the  authorities. 
Under  the  Nuisances  Removal  and  Diseases  Prevention  Acts, 
1848  and  1849,  concurrent  jurisdiction  in  sanitary  matters  was 
given  to  Town  Councils,  Improvement  Commissioners,  Com- 
missioners of  Sewers,  and  Guardians  of  the  Poor ; 2 while,  under 
the  first  Nuisances  Removal  Act,  a temporary  Act  of  1846,  the 
passing  of  which  was  due  to  the  excitement  occasioned  by  the 
apprehended  approach  of  Asiatic  cholera,  powers  were  conferred 
on  Town  Councils  or  other  like  bodies  having  jurisdiction  in 
corporate  towns,  Improvement  Commissioners  acting  under 
local  Acts,  or  where  there  was  no  such  body,  on  the  Guardians 
of  the  Poor.  A provision  in  the  Metropolitan  Police  Act  of 
1839  3 had  conferred  some  powers  with  respect  to  filthy  houses 
on  Guardians  of  the  Poor  and  Churchwardens  and  Overseers 
in  the  metropolis. 

“Local  Boards,”  established  by  adoption  of  the  Local 
Government  Act,  1858.  These  were  Municipal  Corporations 
acting  by  their  councils,  Improvement  Commissioners  acting 
under  local  Acts,  and  bodies  of  persons  elected  by  the  rate- 
payers in  the  manner  provided  by  the  Act. 

“ Sewer  Authorities,”  constituted  by  the  Sewage  Utilization 
Acts,  1865  and  1867,  namely,  Municipal  Corporations  acting  by 
their  councils,  Improvement  Commissioners  acting  under  local 
Acts,  Vestries  and  select  Vestries  or  other  bodies  acting  as 
such  Vestries,4  and,  since  the  year  1867,  Local  Boards  acting 
under  the  Public  Health  Act,  1848,  or  the  Local  Government 
Act,  1858,  collegiate  or  corporate  bodies  authorized  or  required 
by  Act  of  Parliament  to  divert  their  sewers  from  any  river  or  to 
construct  new  sewers,  and  also  the  public  departments  of  the 
government.5  These  authorities,  with  the  exception  of  the 
collegiate  or  corporate  bodies  and  government  departments, 
were  described  as  “ Local  Authorities  ” in  the  Sanitary  Act, 
1868.6 

District  Councils. — The  Local  Government  Act,  1894,  drops 
the  word  “ Sanitary,”  and,  except  in  county  boroughs,  Urban 
Sanitary  Authorities  are  now  called  “ Urban  District  Councils,” 
and  their  districts  “ urban  districts  ” ; but  this  does  not  alter  the 


(1)  Under  5 & 6 Wm.  IV.  c.  50, 
s.  18. 

(2)  11  & 12  Viet.  c.  123;  12&13 
Viet.  c.  hi. 

(3)  2 & 3 Viet.  c.  71,  s.  41. 


(4)  28  & 29  Viet.  c.  75,  s.  3 and 
Sched. 

(5)  30  & 31  Viet.  c.  1 13,  s.  2. 

(6)  31  & 32  Viet.  c.  1 15,  s.  7. 
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style  or  title  of  the  Corporation  or  Council  of  a borough.1 
The  rural  sanitary  districts  are  now  called  “ rural  districts,” 
and  the  authorities  of  such  districts  “Rural  District  Councils.”  2 
Both  urban  and  rural  districts  (other  than  county  boroughs) 
are  included  in  the  term  “ county  district,”  and  both  urban 
and  rural  authorities  in  the  term  “ District  Council.”  3 

Sect.  6.  Urban  districts  shall  consist  of  the  places  in 
that  behalf  mentioned  in  the  first  column  of  the  table  in 
this  section  contained,  and  urban  authorities  shall  be 
the  several  bodies  of  persons  specified  in  the  second 
column  of  the  said  table  in  relation  to  the  said  places 
respectively. 


Urban  district. 


Urban  authority. 


Borough  constituted  such  either  before  or  after 
the  passing  of  this  Act. 

Improvement  Act  district  constituted  such  before 
the  passing  of  this  Act,  and  having  no  part  of 
its  area  situated  within  a borough  or  local 
government  district. 

Local  government  district  constituted  such  either 
before  or  after  the  passing  of  this  Act,  having 
no  part  of  its  area  situated  within  a borough, 
and  not  coincident  in  area  with  a borough  or 
Improvement  Act  district. 


The  Alayor,  Aldermen, 
and  Burgesses  acting 
by  the  Council. 

The  Improvement 
Commissioners. 


The  Local  Board. 


Provided  that — 

(1.)  Any  borough,  the  whole  of  which  is  included  in 
and  forms  part  of  a Local  Government  district 
or  Improvement  Act  district,  and  any  Improve- 
ment Act  district  which  is  included  in  and 
forms  part  of  a Local  Government  district,  and 
any  Local  Government  district  which  is  in- 
cluded in  and  forms  part  of  an  Improvement 
Act  district,  shall  for  the  purposes  of  this  Act 
be  deemed  to  be  absorbed  in  the  larger  district 
in  which  it  is  included,  or  of  which  it  forms  part ; 
and  the  improvement  commissioners  or  local 
board,  as  the  case  may  be,  of  such  larger  district, 
shall  be  the  urban  authority  therein  ; and 
(2.)  Where  an  Improvement  Act  district  is  coincident 
in  area  with  a Local  Government  district,  the 
improvement  commissioners,  and  not  a local 
board,  shall  be  the  urban  authority  therein ; and 

(1)  56  & 57  Viet.  c.  73,  s.  21  (1).  (2)  Ibid.  s.  21  (2). 

(3)  Ibid.  s.  21  (3). 


38  & 39  Viet, 
c.  55,  s.  5,  n. 
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1872,  ss.  3,  4. 
P.H.,  s.  33, 
L.G-.,  s.  26. 
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(3.)  Where  any  part  of  an  Improvement  Act  district 
is  situated  within  a borough  or  Local  Govern- 
ment district,  or  where  any  part  of  a Local 
Government  district  is  situated  within  a borough, 
the  remaining  part  of  such  Improvement  Act 
district  or  of  such  Local  Government  district 
so  partly  situated  within  a borough  shall  for 
the  purposes  of  this  Act  continue  subject  to 
the  like  jurisdiction  as  it  would  have  been 
subject  to  if  this  Act  had  not  been  passed, 
unless  and  until  the  Local  Government  Board 
by  provisional  order  otherwise  directs. 

For  the  purposes  of  this  Act,  the  boroughs  of  Oxford, 
Cambridge,  Blandford,  Caine,  Wenlock,  Folkestone,  and 
Newport,  Isle  of  Wight,  shall  not  be  deemed  to  be 
boroughs,  and  the  borough  of  Cambridge  shall  be  deemed 
to  be  an  Improvement  Act  district,  and  the  borough 
of  Oxford  to  be  included  in  the  Local  Government 
district  of  Oxford.  So  much  of  the  borough  of  Folke- 
stone as  is  not  included  within  the  Local  Government 
district  of  Sandgate  shall  be  an  urban  district,  and  shall 
be  under  the  jurisdiction,  for  the  purposes  of  this  Act, 
of  the  authority  for  executing  “ The  Folkestone  Improve- 
ment Act,  1855.” 

N o t e . -^-D i strict  Councils. — See  the  note  to  the  preceding 
section.  The  boundaries  of  county  districts  other  than  boroughs 
may  be  altered  by  the  county  council  under  the  Local  Govern- 
ment Act,  1888.1 

Boroughs. — With  reference  to  sect.  24  of  the  Local  Govern- 
ment Act,  1858,  which  enacted  that  the  local  board  should,  in 
corporate  boroughs,  be  the  mayor,  aldermen,  and  burgesses, 
acting  by  the  council,  Pollock,  B.,  in  delivering  the  judgment 
of  the  court,  said,  “ This  does  not  create  a new  separate  body, 
or  provide  for  an  independent  seal  or  independent  power  of 
contracting,  but  in  substance  enacts  that  in  corporate  boroughs 
the  corporation  shall  be  the  local  board;  and  if  so,  then, 
whether,  in  contracting,  the  name  and  style  of  the  corporation 
is  used,  or  that  of  the  corporation  acting  as  the  local  board,  the 
essential  body  and  contracting  party  is  the  corporation ; or,  to 
put  the  proposition  in  another  form,  the  local  board  has  no 
existence,  and  there  could  be  no  contract  with  them,  unless  by 
the  local  board  is  intended  the  corporation,  who  according  to 
the  Act  are  the  local  board.”  2 

(1)  51  & 52  Viet.  c.  41,  s.  57,  174;  23  W.  R.  58 ; and  see  Nowell 

post.  v.  Worcester  Corporation , 9 Ex.  457  ; 

(2)  Andrews  v.  Ryde  Corporation , 23  L.  J.  Ex.  139;  Redder  x.  Corpo- 
L.  R.  9 Ex.  302 ; 43  L.  J.  Ex.  ration  of  Preston , post , p.  450. 
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With  regard  to  the  transfer  of  property  and  powers  which 
Is  to  take  place  on  the  incorporation  of  a new  borough,  see 
sect.  310. 

The  “ style  or  title  ” of  the  corporation  or  council  of  a 
borough  is  not  altered  by  boroughs  being  included  in  the  term 
“ county  district  ” or  “ urban  district/’  or  by  their  sanitary 
authority  being  included  in  the  term  “ District  Council  ” or 
“ Urban  District  Council,”  by  the  Local  Government  Act,  1894. 

New  boroughs  are  constituted  by  royal  charters  granted  on 
the  application  of  inhabitant  householders  in  the  manner  pre- 
scribed by  the  Municipal  Corporations  Act,  1882  f and  the 
Privy  Council  issue  schemes  under  that  Act  dealing  with  the 
powers  of  the  new  corporations  and  those  of  the  previously 
existing  authorities.  Before  such  a charter  is  granted  or 
scheme  settled  a local  inquiry  is  held  at  which  persons  inte- 
rested are  heard* 

The  boundaries  of  boroughs  can  be  altered  by  the  Local 
Government  Board  by  provisional  order  under  the  Local 
Government  Act,  1888.1  2 

Certain  large  boroughs  were  constituted  “ county  boroughs  ” 
by  the  Local  Government  Act,  1888, 3 and  others  have  been 
and  may  be  so  constituted  by  provisional  order  under  that 
Act.4  Their  councils  have,  subject  to  modifications,  the  powers 
of  county  councils,  but  they  remain  urban  authorities  under 
the  present  Act. 

The  Municipal  Corporations  Act,  1883, 5 abolished  some  of 
the  ancient  non-municipal  borough  corporations,  but  preserved 
in  certain  cases  rights  which  had  belonged  to  them,  and 
expressly  saved  the  right  to  re-incorporate  the  inhabitants 
under  the  Municipal  Corporations  Act,  1882. 

Improvement  Act  Districts. — With  regard  to  the  transfer  of 
the  powers  of  Commissioners  under  local  Acts  to  the  urban 
sanitary  authority,  see  the  last  clause  of  sect.  10,  sect.  270  (2), 
and  sect.  310. 

Turnpike  Trustees,  though  invested  by  local  Acts  with 
powers  similar  to  those  of  the  Sanitary  Acts,  were  not  created 
urban  sanitary  authorities,  but  their  powers  were  transferred  to 
the  local  authority  : see  sect.  322. 

Local  Government  Districts. — The  boards  constituted  under 
the  Public  Health  Act,  1848,  before  the  passing  of  the  Local 
Government  Act,  1858,  were  called  “ Local  Boards  of  Health  ” : 
those  constituted  under  the  latter  Act  were  simply  called  “ Local 
Boards.” 

In  the  present  Act  “ Local  Boards  of  Health  ” are  included 
in  the  term  “Local  Board:”  see  the  definition  of  “Local 
Government  District  ” in  sect.  4. 

Local  boards,  under  the  description  of  urban  district  councils, 

(1)  45  & 46  Viet.  c.  50,  Part  XI.  (3)  Ibid.  s.  31. 

(2)  51  & 52  Viet.  c.  41,  s.  54,  (4)  End.  s.  54. 

post.  (5)  46  & 47  Viet.  c.  18. 


38  & 39  Viet, 
c.  55,  s.  6,  n. 
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38  & 39  Viet,  are  now  elected  by  ballot  in  the  manner  provided  by  the 
c.  55,  s.  6,  n.  Locai  Government  Act,  1894. 1 

Limits  of  Jurisdiction . — The  general  intention  of  the  Act  is 
that  unless  there  be  in  any  clause  a specific  direction  to  the 
contrary,  the  power  and  jurisdiction  of  any  given  local  authority 
is  to  be  confined  to  their  own  district ; that  is,  to  the  district 
in  which  that  local  authority  is  constituted  for  the  purposes  at 
public  health.1 2 3  With  regard  to  the  cases  in  which  a local 
authority  is  expressly  authorized  to  exercise  powers  beyond 
the  limits  of  its  district,  see  sect.  285,  and  the  note  to  that 
section. 

Exceptional  Boroughs. — The  Local  Government  Act,  i888,s 
required  the  Local  Government  Board  to  make  provisional 
orders  dealing  with  boroughs  in  which  the  council  of  the 
borough  were  not  already  the  urban  sanitary  authority  for  a 
district  coincident  with  the  borough.  There  were  fourteen 
such  boroughs,  namely,  Banbury,  Blandford  Forum,  Caine, 
Cambridge,  Chippenham,  Faversham,  Folkestone,  Launceston, 
Lyme  Regis,  Lymington,  Morpeth,  Oxford,  St.  Ives,  and 
Wenlock.  Except  Folkestone,  they  were  all  dealt  with  by 
provisional  orders  confirmed  by  the  Local  Government  Board’s 
Provisional  Orders  Confirmation  Acts  of  1889.4 

Oxford. — With  regard  to  the  local  authority  of  Oxford,  see 
the  preceding  note,  and  the  note  to  sect.  342. 

Cambridge. — The  local  authority  for  Cambridge  in  1875  was 
a body  of  Improvement  Commissioners  acting  under  local 
Acts.5  It  is  now  the  corporation.6 

Newport , Isle  of  Wight. — Improvement  Commissioners  were 
constituted  for  this  borough  by  a Local  Act;7  the  corporation 
were  constituted  a Local  Board,  and  the  local  Act  was  repealed 
in  1 867. 8 By  an  Act  of  1876,  the  corporation  were  placed 
on  the  same  footing  as  sanitary  authorities  in  other  boroughs.9 

Folkestone . — Improvement  Commissioners  were  constituted 
by  a local  Act  of  17  96, 10  which  was  repealed  by  the  Folkestone 
Improvement  Act,  185 5. 11  Part  of  the  borough  is  still  in  the 
district  of  the  Sandgate  Local  Board. 


Incorporation  Sect.  7.  Every  local  board,  and  any  improvement  com- 
of  local  boards  mission ers  being  an  urban  authority  and  not  otherwise 
and  improve-  incorporated,  shall  continue  to  be  or  be  a body  corporate. 


ment  com- 
missioners. 
San.  I860, 
s.  46, 

P.H.,  s.  35. 


(1)  56  & 57  Viet,  c.  73,  ss.  23, 
48,  post. 

(2)  Haywood v.  Lowndes , 4 Drew. 
454;  5 Jur.  (n.s.)  185;  s.  c.  nom. 
Hayward  v.  Lowndes , 28  L.  J.  Ch. 
400. 

(3)  51  & 52  Viet.  c.  41,  s.  52, 

post. 

(4)  52  & 53  Viet.  c.  xv.  Oxford  ; 

c.  xxii.  Wenlock ; c.  xlvi.  Caine 

and  Chippenham ; c.  cxii.  Bland- 

ford Forum,  Lyme  Regis,  Lyming- 


ton, and  Morpeth  ; c.  cxvi.  Banbury 
and  Cambridge  ; and  c.  clxxii.. 
Faversham,  Launceston,  and  St. 
Ives. 

(5)  28  Geo.  III.  c.  lxiv. ; 34  Geo. 
III.  c.  civ. 

(6)  52  & 53  Viet.  c.  cxvi. 

(7)  26  Geo.  III. 

(8)  By  30  & 31  Viet.  c.  83. 

(9)  39  & 40  Viet.  c.  lxi. 

(10)  36  Geo.  III.  c.  xlix. 

(n)  18  & 19  Viet.  c.  cxlvii.  s.  30. 
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designated  (in  the  case  of  local  boards  and  improvement  3§  & 39  Wet. 
commissioners  being  urban  sanitary  authorities  at  the  time  c*  55,  s'  7‘ 
of  the  passing  of  this  Act)  by  such  name  as  they  then 
bear,  and  (in  the  case  of  local  boards  constituted  after  the 
passing  of  this  Act)  by  such  name  as  they  may  with  the 
sanction  of  the  Local  Government  Board  adopt ; with  a 
perpetual  succession  and  a common  seal,  and  with  power  to 
sue  and  be  sued  in  such  name,  and  to  hold  lands  without 
any  licence  in  mortmain  for  the  purposes  of  this  Act. 

Note. — Incorporation. — Except  in  municipal  boroughs,  the 
local  boards  of  health  constituted  by  the  Public  Health  Act, 

1848,  were  not  bodies  corporate.  Joint  boards  constituted 
under  Part  VIII.  of  this  Act  are  incorporated  by  sect.  280. 

An  action  to  enforce  rights  granted  by  the  Crown  to  the 
inhabitants  of  a parish  whereby  such  inhabitants  were  created 
a corporation  is  not  maintainable  by  an  individual  inhabitant ; 
but  only  by  the  inhabitants  as  a corporation.1 

Name. — With  regard  to  “ Local  Boards  of  Health,”  see  the 
note  to  the  preceding  section.  District  councils  may,  with  the 
sanction  of  the  county  council,  change  their  names  and  the 
names  of  their  districts.2  Local  boards  are  called  urban 
district  councils  and  their  districts  urban  districts.3  Such 
boards  and  their  districts  are  included  in  the  terms  “ district 
council  ” and  “ county  district.”  4 

Improvement  Commissioners. — These  bodies  are  also  now 
urban  district  councils,  so  far  as  their  powers  as  sanitary 
authorities  are  concerned ; but  where  they  have  any  powers, 

&c.,  in  respect  of  any  harbour,  the  body  of  improvement 
commissioners  is  continued  as  a separate  body  from  the 
district  council.5 

Seal. — With  regard  to  the  necessity  for  executing  contracts 
by  affixing  the  common  seal,  see  the  note  to  sect.  174. 

Mortmain.— The  old  statutes  of  Mortmain  are  repealed  by 
the  Mortmain  and  Charitable  Uses  Act,  1888, 6 which  is 
amended  by  the  Mortmain  and  Charitable  Uses  Act,  1891. 7 


Sect.  8.  The  members  of  local  boards  shall  be  elective  Election  of 
[ and  the  number  and  qualification  of  members  of  local  local  boards. 
boards , the  qualification  of  electors,  the  mode  and  expenses  s.  13, 
of  election,  and  the  proceedings  incident  thereto,  the  retire-  *’  s'  “*  ’ 
ment  and  disqualification  of  members,  the  proceedings  in 
case  of  lapse  of  a local  board,  and  all  other  matters  relating 


(1)  Chilton  v.  Corporation  of 
London , L.  R.  7 Ch.  D.  735  ; 47 
L.  J.  Ch.  433;  38  L.  T.  (n.s.) 
498  ; 26  W.  R.  474. 

(2)  56  & 57  Viet.  c.  73,  s.  55  (3), 
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to  the  election  of  members  of  local  boards,  shall  be  governed 
by  the  rides  contained  in  Schedule  II.  to  this  Act]. 

Note. — Elections. — Under  the  present  Act,  the  members  of 
local  boards  were  required  to  be  qualified  by  residence  in  or 
near  their  district  and  by  property  or  rating,  and  they  were 
elected  annually  in  April  by  the  owners  of  property  and  the 
ratepayers  in  their  districts.  The  mode  of  voting  was  by  voting 
papers.  The  above  section  is  repealed  by  the  Local  Govern- 
ment Act,  1894,  except  as  regards  the  first  words ; and  elections 
of  local  boards  are  no  longer  held  under  the  present  Act ; 1 
but  such  boards  are  elected  as  urban  district  councils  under 
the  rules  framed  by  the  Local  Government  Board,  so  as  to 
come  into  office  on  the  15th  April  in  each  year.2  The  elections 
are  conducted  under  the  Ballot  Act  as  applied  by  those  rules ; 
and  the  electors  are  the  persons  on  the  parliamentary  and 
local  government  registers,  including  married  women  (though 
husband  and  wife  are  not  to  vote  in  respect  of  the  same  pro- 
perty),3 in  the  manner  provided  by  the  rules  in  question.4  An 
elector  or  any  person  who  has  resided  in  the  district  for  the 
preceding  twelve  months  is  qualified  to  be  elected ; but  aliens, 
paupers,  convicts,  bankrupts,  paid  officers  of  the  council, 
and  persons  interested  in  contracts  with  them  are  still 
disqualified.5 

Improvement  Commissio?iers. — Some  of  these  bodies  adopted 
the  provisions  of  the  Local  Government  Act,  1858,  with  respect 
to  elections;  and  by  sect.  312  of  the  present  Act,  they  were  to 
be  elected  in  the  same  manner  as  local  boards.  Now  they 
are  urban  district  councils ; but  where  their  Act  relates  to 
a harbour,  commissioners  continue  to  be  elected  under  such 
Act  as  a body  distinct  from  the  district  council.6 

Sect.  9.  The  area  of  any  union  which  is  not  coincident 
in  area  with  an  urban  district,  nor  wholly  included  in  an 
urban  district  (in  this  section  called  a rural  union),  with 
the  exception  of  those  portions  (if  any)  of  the  area*  which 
are  included  in  any  urban  district,  shall  be  a rural  dis- 
trict, and  the  guardians  of  the  union  shall  form  the  rural 
authority  of  such  district : [ Provided  that — 

(1.)  An  ex-officio  guardian  resident  in  any  parish  or 
part  of  a parish  belonging  to  such  union,  which 
parish  or  part  of  a parish  forms  or  is  situated  in 
an  urban  district,  shall  not  act  or  vote  in  any  case 
in  which  guardians  of  such  union  act  or  vote  as 
members  of  the  rural  authority,  unless  he  is  the 
owner  or  occupier  of  property  situated  in  the 

(1)  56  & 57  Viet.  c.  73,  s.  89,  (4)  Ibid.  ss.  23  (5),  48. 

post.  (5)  Ibid.  ss.  23  (1),  46. 

(2)  Ibid.  s.  23  (5,  6).  (6)  Ibid.  s.  65,  post. 

(3)  Ibid.  ss.  43,  44. 
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rural  district  of  a value  sufficient  to  qualify  him  38  & 39  Viet 
as  an  elective  guardian  for  the  union  : c-  55j  s-  9- 

(2.)  An  elective  guardian  of  any  parish  belonging  to  such 
union , and  forming  or  being  wholly  included 
within  an  urban  district , shall  not  act  or  vote  in 
any  case  in  which  guardians  of  such  union  act  or 
vote  as  members  of  the  rural  authority : 

(3.)  Where  part  of  a parish  belonging  to  a rural  union 
forms  or  is  situated  in  an  urban  district , the 
Local  Government  Board  may  by  order  divide 
such  parish  into  separate  wards,  and  determine 
the  number  of  guardians  to  be  elected  by  such 
wards  respectively,  in  such  manner  as  to  provide 
for  the  due  representation  of  the  part  of  the 
parish  situated  within  the  rural  district;  but 
until  such  order  has  been  made  the  guardian  or 
guardians  of  such  parish  may  act  and  vote  as 
members  of  the  rural  authority  in  the  same 
manner  as  if  no  part  of  such  parish  formed  part 
of  or  was  situated  in  an  urban  district .] 

Where  the  number  of  elective  guardians  [ who  are  not 
by  this  section  disqualified  from  acting  and  voting  as 
members  of  the  rural  authority ] is  less  than  five,  the  Local 
Government  Board  may  from  time  to  time  by  order 
nominate  such  number  of  persons  as  may  be  necessary  to 
make  up  that  number  [ from  owners  or  occupiers  of  pro- 
perty situated  in  the  rural  district  of  a value  sufficient  to 
qualify  them  as  elective  guardians  for  the  union],  and  the 
persons  so  nominated  shall  be  entitled  to  act  and  vote  as 
members  of  the  rural  authority,  but  not  further  or  other- 
wise. 

[Subject  to  the  provisions  of  this  Act,  all  statutes  orders  p.H.  1874, 
and  legal  provisions  applicable  to  any  board  of  guardians  s.  1. 
shall  apply  to  them  in  their  capacity  of  rural  authority 
wider  this  Act  for  purposes  of  this  Act ; and  it  is  hereby 
declared  that  the  rural  authority  are  the  same  body  as  the 
guardians  of  the  union  or  parish  for  or  within  which  such 
authority  act.] 

Note. — Rural  District  Councils. — The  words  printed  in 
italics  in  the  above  section  (except  those  from  “who  are  not” 
to  “rural  authority,”  which  are  repealed  by  the  Statute  Law 
Revision  Act,  1898  x)  are  repealed  by  the  Local  Government 
Act,  1894,  and  the  rural  sanitary  authority,  under  the  name 
of  the  rural  district  council,  are  a distinct  body  corporate  from 
the  guardians  of  the  poor,  although  the  above  enactment  that 

(1)  61  & 62  Viet.  c.  22. 
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8 & 39  Viet.  “ the  guardians  of  the  union  shall  form  the  rural  authority  of 
• 55>  s-  9>  n*  SUch  district”  is  not  expressly  repealed. 

The  same  persons  are,  however,  both  guardians  and  members 
of  the  rural  authority,  so  far  as  the  rural  parts  of  the  union 
are  concerned,  though  they  are  now  elected  as  district  coun- 
cillors and  are  guardians  ex  officio d instead  of  being  elected  as 
guardians  and  thereby  becoming  members  of  the  sanitary 
authority  ex  officio.  In  the  urban  portions  of  unions  guardians 
and  members  of  the  urban  district  councils  are  elected 
separately  as  they  were  before  the  Act  of  1894.2 

The  members  of  boards  of  guardians  in  office  at  the  passing 
of  the  Local  Government  Act,  1894  (5th  March,  1894),  were 
continued  in  office  notwithstanding  any  want  of  qualification 
until  the  new  boards  of  guardians  and  district  councils  came 
into  office.3 

Rural  district  councils  are  incorporated  by  the  name  of  the 
district  council  with  the  addition  of  the  name  of  the  district, 
or  if  there  is  any  doubt  as  to  such  name,  such  name  as  the 
county  council  direct,4  but  they  may  change  their  name  and 
the  name  of  their  district  with  the  sanction  of  the  county 
council.5 

Rural  Sanitary  Authority. — “Guardians”  and  “Union” 
are  defined  by  sect.  4.  The  former  term  has  reference  to  the 
guardians  of  the  poor  constituted  under  the  general  or  local 
statutes  for  the  relief  of  the  poor.  The  latter  term  includes  single 
parishes  not  in  union,  under  separate  boards  of  guardians. 

Boards  of  guardians  constituted  under  the  Poor  Law 
Amendment  Act,  1834, 6 are  by  the  Union  and  Parish  Property 
Act,  1835, 7 a body  corporate  by  the  name  of  “The  Guardians 

of  the  Poor  of  the Union  \or  of  the  parish  of ] in 

the  county  of ” 

Ex-officio  Guardians. — These  were  the  justices  of  the  peace 
residing  in  any  parish  in  the  union,  and  acting  for  the  county, 
riding,  or  division  in  which  any  part  of  the  union  was  situated ; 8 
but  these  ex-officio  guardians  are  abolished  by  the  Local  Govern- 
ment Act,  1 894. 9 

Nomination  of  Members. — The  unrepealed  provision  of  the 
above  section  for  the  nomination  of  members  of  the  rural 
sanitary  authority  is  applied  by  the  Local  Government  Acr, 
1894,  to  the  district  councils  of  rural  districts  to  which  they 
applied  at  the  passing  of  that  Act,  and  to  cases  where  a portion 
of  a rural  sanitary  district,  which  was  in  a different  admini- 
strative county  from  the  remainder,  and  which  was  by  that 
Act  constituted  a separate  rural  district,  has  less  than  five 
councillors.  In  such  cases,  however,  the  Local  Government 

(1)  56  & 57  Viet.  c.  73,  s;  24  (3),  (6)  4 & 5 Wm.  IV.  c.  76,  ss.  38, 
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Board  has  power  to  place  the  administration  of  such  rural  dis- 
trict in  the  hands  of  the  council  or  one  of  the  councils  of  the 
district  or  districts  formed  from  the  original  rural  sanitary 
district.1 

Poor  Lazo  Statutes , &>c. — For  the  statutes,  orders,  &c., 
applicable  to  boards  of  guardians,  the  reader  is  referred  to  the 
editions  of  the  Poor  Law  Statutes  and  Poor  Law  Orders  by 
the  late  Mr.  Wm.  Cunningham  Glen  and  Mr.  R.  Cunningham 
Glen. 

Notwithstanding  the  last  clause  of  the  above  section,  the 
limitation  of  time  within  which  guardians  may  pay  debts 
incurred  by  them  in  the  administration  of  the  laws  for  the 
relief  of  the  poor,  was  held  not  to  be  applicable  to  debts 
arising  out  of  contracts  for  works  entered  into  by  the  guardians 
as  rural  sanitary  authority,  for  the  clause  did  not  alter  the 
character  of  the  debt  dealt  with  by  sect.  1 of  the  Poor  Law 
(Payment  of  Debts)  Act,  185 9. 2 

Sect.  10.  I11  addition  to  the  powers  rights  duties  capa- 
cities liabilities  and  obligations  exerciseable  by  or  attach- 
ing to  an  urban  authority  under  this  Act,  every  urban 
authority  shall  within  their  district  (to  the  exclusion  of 
any  other  authority  which  may  have  previously  exercised 
or  been  subject  to  the  same)  have,  exercise,  and  be  subject 
to  all  the  powers  rights  duties  capacities  liabilities  and 
obligations  within  such  district  exerciseable  or  attaching 
by  and  to  the  local  authority  under  the  Bakehouse  Regu- 
lation Act  and  the  Artizans’  and  Labourers’  Dwellings 
Act,  or  any  Acts  amending  the  same. 

Where  the  Baths  and  Wash-houses  Acts  and  the 
Labouring  Classes’  Lodging-Houses  Acts,  or  any  of  them, 
are  in  force  within  the  district  of  any  urban  authority, 
such  authority  shall  have  all  powers  rights  duties  capa- 
cities liabilities  and  obligations  in  relation  to  such  Acts 
exerciseable  by  or  attaching  to  the  council  incorporated 
commissioners  local  board  improvement  commissioners 
and  other  commissioners  or  persons  acting  in  the  execu- 
tion of  the  said  Acts  or  any  of  them. 

Where  the  Baths  and  Wash-houses  Acts  are  not  in  force 
within  the  district  of  any  urban  authority,  such  authority 
may  adopt  such  Acts  ; and  where  the  Labouring  Classes’ 
Lodging-Houses  Acts  are  not  in  force  within  the  district 
of  any  urban  authority,  such  authority  may  adopt  such 
Acts. 

Where  any  local  Act  other  than  an  Act  for  the  con- 

(1)  56  & 57  Viet.  c.  73,  s.  24  (5,  Union , L.  R.  21  Q.  B.  D.  447  ; 

6),  post.  57  L.  J.  Q.  B.  640;  60  L.  T.  (n.s.) 

(2)  22  & 23  Viet.  c.  49,  s.  1.  85;  37  W.  R.  1 13 ; 53  J.  P.  102. 

Dearie  v.  Guardians  of  Petersfield 


38  & 39  Viet, 
c.  55,  s.  9,  n. 


Powers  and 
duties  of 
urban  autho- 
rities. 

P.H.  1872, 
s.  7. 

San.  1806, 
s.  43. 


P.H.  1874, 
s.  3. 


38  & 39  Vict. 

c.  55,  s.  io. 


46  The  Public  Health  Act,  1875.  [Part 

servancy  of  any  river  is  in  force  within  the  district  of  an 
urban  authority,  conferring  on  any  commissioners  trustees 
or  other  persons  powers  for  purposes  the  same  as  or 
similar  to  those  of  this  Act  (but  not  for  their  own 
pecuniary  benefit),  all  the  powers  rights  duties  capacities 
liabilities  and  obligations  of  such  commissioners  trustees 
or  other  persons  in  relation  to  such  purposes,  shall  be 
transferred  and  attach  to  the  said  urban  authority. 

Note. — Towers  and  Duties  of  Urban  District  Coimcils. — 
Urban  District  Councils  (an  expression  which  does  not 
generally  include  county  borough  councils)  are  the  same 
bodies  corporate  as  the  previously  existing  urban  sanitary 
authorities  of  their  districts,1  and  therefore  have  the  powers 
and  duties  of  urban  sanitary  authorities  under  the  present  Act. 
Additional  functions  were  attached  to  them  by  the  Act  of 
1894,  in  connection  with  the  protection  of  public  rights  of  way 
and  rights  of  common,2  the  licensing  of  gang-masters,  the 
granting  of  pawnbrokers’  certificates,  the  licensing  of  dealers  in 
game,  the  granting  of  licenses  for  passage  brokers  and  emigrant 
runners,  the  abolition  of  fairs  and  alteration  of  the  fair  days, 
the  execution  of  the  Acts  relating  to  petroleum  and  to  infant 
life  protection,  and  the  licensing  of  knackers’  yards.3  These 
functions  are  also  attached  to  the  councils  of  county  boroughs.4 
The  Local  Government  Board  may  confer  on  a county  borough 
council  or  urban  district  council  the  power  of  appointing 
overseers,  and  of  appointing  or  revoking  the  appointment 
of  assistant  overseers,  as  well  as  any  of  the  powers  of  the 
overseers  or  of  a parish  council,5  and  on  an  urban  district 
council,  the  powers  of  the  vestry  in  relation  to  the  rating  of 
small  tenements.6  The  county  council  may  employ  a district 
council  as  their  agents  in  the  transaction  of  any  administrative 
business  on  matters  arising  in  or  affecting  the  interests  of  their 
district.7 

The  district  councils  may  appoint  committees  to  exercise  any 
of  their  powers,  except  the  powers  of  raising  loans,  and  making 
rates  or  contracts ; and  the  approval  of  the  council  to  the 
acts  of  the  committee  is  not  required  where  such  committee 
is  appointed  for  the  purposes  of  the  Public  Health  or  Highway 
Acts.8  They  may  appoint  joint  committees  with  other  district 
councils  for  any  purposes  in  which  the  councils  are  jointly 
interested.9  They  may  take  over  the  powers,  duties,  property, 
and  liabilities  of  any  authorities  acting  within  their  district 
under  the  “ adoptive  Acts,”  namely,  the  Lighting  and  Watching 
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Act,  1833,  the  Baths  and  Wash-houses  Acts,  1846  to  1882,  the 
Burial  Acts,  1852  to  1885,  the  Public  Improvements  Act, 
i860,  or  the  Public  Libraries  Act,  1892.1 

With  regard  to  their  powers  under  the  Allotments  Acts,  see 
the  note  at  the  commencement  of  the  Allotments  Act,  1887  ;2 
see  also  the  note  to  sect,  i,3  with  regard  to  other  Acts  under 
which  urban  authorities  have  powers. 

Bakehouse  Regulation,  Artizans ’ and  Labourers'  Dwellings , 
Baths  and  Wash-houses , and  Labouring  Classes'  L.odging-Houses 
Acts. — With  regard  to  these  Acts  see  the  note  on  the 
definitions  in  sect.  4.4 

Local  Acts. — Under  the  Municipal  Corporations  Act,  1882, 5 
“ the  trustees  appointed  or  acting  by  or  under  any  local  Act 
of  Parliament  for  the  time  being  in  force,  for  paving,  lighting, 
supplying  with  water  or  gas,  cleansing,  watching,  regulating,  or 
improving,  a borough,  or  any  part  thereof,  or  for  providing  or 
maintaining  a cemetery  or  market  in  or  for  a borough,  or  any 
part  thereof,  whether  in  any  such  case  their  powers  under  the  local 
Act  do  or  do  not  extend  beyond  the  borough,  may,  if  they  think 
fit,  at  a meeting  called  for  this  purpose,  transfer  to  the  municipal 
corporation  of  the  borough,  with  the  consent  of  the  council  but 
not  otherwise,  all  the  rights,  powers,  estates,  property,  and  liabili- 
ties for  the  time  being  vested  in  or  imposed  on  the  trustees 
under  the  local  Act.  The  transfer  shall  be  made  in  writing 
under  the  common  seal  of  the  trustees  if  they  are  a corporation, 
and  if  not,  then  by  deed  executed  by  the  trustees,  or  by  any 
two  of  them  acting  by  their  authority  and  on  their  behalf.  On 
the  transfer  being  made,  the  municipal  corporation  shall  become 
and  be  the  trustees  for  executing  by  the  council  the  powers 
and  provisions  of  the  local  Act ; and  all  the  rights,  powers, 
estates,  and  property  vested  in  the  transferring  trustees  shall 
vest  in  the  corporation ; and  all  the  liabilities  and  obligations 
of  the  transferring  trustees  shall  be  transferred  to  and  borne  by 
the  corporation,  and  the  transferring  trustees  shall  be  discharged 
therefrom.” 

Under  the  repealed  enactment  for  which  the  foregoing  is 
substituted,  the  Local  Board  of  Health  for  a parish  comprising 
the  town  of  Margate,  by  indenture,  professed  to  transfer  their 
powers  to  the  corporation  of  the  borough.  The  Court  of 
Queen’s  Bench  were,  however,  of  opinion  that  the  corporation 
had  no  jurisdiction,  and  that  the  transfer  to  them  of  the  powers 
of  the  local  board  was  invalid,  a local  board  for  a district  com- 
prising a borough  not  being  trustees  for  executing  an  Act  for 
paving,  &c.,  within  the  meaning  of  the  enactment.6  But  now 
see  sect.  310  of  this  Act. 


( 1 ) 56  & 57  Viet.  c.  73,  s.  62. 

(2)  50  & 51  Viet.  c.  48,  post. 

(3)  Ante , p.  2. 

(4)  Ante , p.  33. 

(5) .  45  & 46  Viet.  c.  50,  s.  136, 
substituted  for  the  repealed  Act, 


20  & 21  Viet.  c.  50. 

(6)  Swinford  v.  Keble , L.  R. 
I Q.  B.  549  ; 35  L.  J.  Q.  B.  185  ; 
14  L.  T.  (N.s.)  770  ; 12  Jur.  (n.s) 
783  ; 14  W.  R.  858  ; 7 B.  & S.  573. 
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55,  s.  10,  n. 
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38  & 39  Viet.  See  also  sect.  322,  with  regard  to  the  transfer  of  powers  of 
c.  55,  s.  10,  n.  turnpike  trustees  to  the  local  authority. 

No  transfer  of  powers,  &c.,  under  this  Act  is  to  affect 
statutory  rights  of  navigation  or  of  taking  tolls  in  connection 
therewith  : see  sect.  330. 

Under  sect.  303  the  Local  Government  Board  may  repeal 
or  alter  local  Acts  for  sanitary  purposes,  and  under  sect.  304 
they  may  settle  any  differences  that  may  arise  upon  a transfer 
of  powers  under  this  Act. 


Powers  and 
duties  of 
rural  autho- 
rities. 

P.H.  1872. 
s.  8. 


Sect.  11.  I11  addition  to  the  powers  rights  duties 
capacities  liabilities  and  obligations  exerciseable  by  or 
attaching  to  a rural  authority  under  this  Act,  every  rural 
authority  shall  within  their  district  (to  the  exclusion  of 
any  other  authority  which  may  have  previously  exercised 
or  been  subject  to  the  same)  have  exercise  and  be  subject 
to  all  the  powers  rights  duties  capacities  liabilities  and 
obligations  within  such  district  exerciseable  by  or  attach- 
ing to  the  local  authority  under  the  Bakehouse  Regula- 
tion Act,  or  any  Acts  amending  the  same. 


Note. — Powers  and  P)uties  of  Rural  District  Councils . — 
The  Rural  District  Councils  constituted  under  the  Local 
Government  Act,  1894,  are,  unlike  the  rural  sanitary  autho- 
rities under  the  present  Act,  distinct  bodies  corporate  from 
the  Guardians  of  the  Poor.1  The  powers,  duties,  and  liabilities 
of  the  previously  existing  rural  sanitary  authorities  were 
transferred  to  them ; 2 and  in  addition,  unless  the  transfer  was 
and  still  is  postponed,  they  are  the  successors  of  the  previously 
existing  highway  authorities,  and  have  the  powers,  duties,  and 
liabilities  of  such  authorities,  and  also  the  powers  of  urban 
authorities  under  sects.  144-148  of  the  present  Act,  and 
certain  additional  powers  for  the  protection  of  public  rights 
of  way,  rights  of  common  and  roadside  wastes.3 

Rural  as  well  as  urban  district  councils  have  the  powers 
and  duties  formerly  exercised  and  performed  by  justices 
out  of  session  in  relation  to  the  licensing  of  gang-masters, 
dealers  in  game,  passage  brokers,  emigrant  runners,  keepers  of 
knackers’  yards,  and  pawnbrokers,  the  abolition  of  or  alteration 
of  days  for  holding  fairs,  and  the  execution  of  the  Acts  relating 
to  petroleum.4 

Sect.  276  of  the  present  Act  provides  for  the  investment  of 
a.  rural  authority  by  special  order  of  the  Local  Government 
Board  with  any  of  the  powers  conferred  on  urban  authorities 
under  this  Act  and  the  Acts  incorporated  with  it ; and,  without 


(1)  56  & 57  Viet.  c.  73,  s.  24  (7), 
post. 

(2)  Ibid.  s.  25  (1). 

(3)  Ibid.  ss.  25,  26.  As  to  these 

powers,  see  Glen’s  “ Law  Relating 


to  Highways”  (2nd  ed.  by  the  editor 
of  the  present  work),  published  by 
Messrs.  Knight  & Co. 

(4)  Ibid.  s.  27,  and  see  the  note 
thereto. 
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prejudice  to  that  provision  the  Local  Government  Act,  1894,1  38  & 39  Vict. 
enables  the  Board  to  issue  general  orders  conferring  any  urban  c<  55?  s-  IT>  n* 
powers  under  any  Acts  upon  rural  district  councils  generally. 

The  Public  Health  Acts  Amendment  Act,  1890,  enables  rural 
authorities  to  adopt  certain  provisions  of  that  Act  without  any 
order  or  sanction  of  the  Local  Government  Board,  and  also 
enables  that  Board  to  invest  a rural  authority  with  any  urban 
powers  under  the  Act.2 

A rural  district  council  may  be  employed  by  the  county 
council  to  act  as  their  agents  in  the  transaction  of  any  adminis- 
trative business  on  matters  arising  in  or  affecting  the  interests 
of  the  district.3 

On  the  other  hand,  the  rural  district  council  may  delegate 
powers  to  committees  or  parish  councils.4  And  they  may 
concur  with  other  councils  in  appointing  joint  committees  for 
purposes  in  which  the  councils  are  jointly  interested.5 

With  regard  to  their  powers  and  duties  under  the  Allotments 
Acts  as  amended  by  the  Local  Government  Act,  1894,  see  the 
note  at  the  commencement  of  the  Allotments  Act,  iSSf. 

They  will  in  certain  cases  have  the  powers  given  to  turn- 
pike trustees  by  local  Acts  : see  sect.  322. 

Bakehouse  Regulation  Act. — See  the  note  to  sect.  4 with 
regard  to  this  Act.7 


Sect.  12.  From  and  after  the  passing  of  this  Act  all  Vesting  of 
such  property  real  and  personal,  including  all  interests  property 
rights  and  easements  in  to  and  out  of  property  real  and  J.^s>ai1  10' 
personal  (including  things  in  action),  as  belongs  to  or  is  p.H.  *1872, 
vested  in,  or  would  but  for  this  Act  have  belonged  to  or  s.  9. 
been  vested  in  the  council  of  any  borough,  or  any  im-  1874, 
provement  commissioners  or  local  board  as  the  urban s* 
sanitary  authority  of  any  district  under  the  Sanitary 
Acts,  or  any  board  of  guardians  as  the  rural  sanitary 
authority  of  any  district  under  those  Acts,  shall  continue 
vested  or  vest  in  such  council,  improvement  commis- 
sioners, or  local  board,  or  board  of  guardians  as  the 
local  authority  of  their  district  under  this  Act,  subject 
to  all  debts  liabilities  and  obligations  affecting  the  same 
property. 

All  debts  liabilities  and  obligations  incurred  by  any 
authority  whose  powers  rights  duties  liabilities  capacities 
and  obligations  are  under  this  Act  exerciseable  by  or 
attached  to  a local  authority  may  be  enforced  against 


(1)  56  & 57  Vict.  c.  73,  s.  25 
(5  ~1)r post. 

(2)  53  & 54  Vict.  c.  59,  ss.  3 (2), 
5,  50,  post. 

(3)  56  & 57  Vict.  c.  73,  s.  64, 

post. 


(4)  Sect.  202,  and  56  & 57  Vict. 
c.  73,  ss.  15,  56,  post. 

(5)  56  & 57  Vict.  c.  73,  s.  57, 
post. 

(6)  50  &51  Vict.  c.  48 , post. 

(7)  Ante,  p.  33. 
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the  local  authority  to  the  same  extent  and  in  the  same 
manner  as  they  might  have  been  enforced  against  the 
authority  which  incurred  the  same. 

Note. — Vesting  of  Property , &*c. — See  also  the  saving  for 
the  sanitary  authorities  existing  at  the  passing  of  this  Act,  and 
for  their  officers,  &c.,  in  sect.  326. 

With  regard  to  the  vesting,  in  a local  board  newly  con- 
stituted after  the  passing  of  the  Act,  of  the  property,  & c.,  of 
the  local  authority  which  previously  had  jurisdiction  in  the 
district,  see  sect.  275. 

Where  an  Act  of  Parliament  vests  land  in  commissioners  for 
public  purposes,  unless  there  be  some  special  authority  to  that 
effect,  they  have  no  power  to  part  with  the  land.1  See,  how- 
ever, sect.  175  as  to  the  sale,  and  sect.  177  as  to  the  lease 
of  surplus  lands. 

(1)  Per  Erie , C.J.,  in  Tepper  v.  L.  J.  C.  P.  61  ; 11  Jur.  (n.S.)  18; 
Nichols , 18  C.  B.  (N.s.)  140;  34  II  L.  T.  (n.s.)  509;  13W.  R.  270. 
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PART  III. 

SANITARY  PROVISIONS. 

Sewerage  and  Drainage. 

Regulations  as  to  Sewers  and  Drains. 

Sect.  13.  All  existing  and  future  sewers  within  the  Sewers  vested 
district  of  a local  authority,  together  with  all  buildings  in  locaJ 
works  materials  and  things  belonging  thereto,  authority. 

Except  P.H., 

(1.)  Sewers  made  by  any  person  for  his  own  profit, 
or  by  any  company  for  the  profit  of  the 
shareholders;  and 

(2.)  Sewers  made  and  used  for  the  purpose  of 
draining  preserving  or  improving  land  under 
any  local  or  private  Act  of  Parliament,  or 
for  the  purpose  of  irrigating  land  ; and 
(3.)  Sewers  under  the  authority  of  any  commissioners 
of  sewers  appointed  by  the  Crown, 
shall  vest  in  and  be  under  the  control  of  such  local 
authority. 

Provided  that  sewers  within  the  district  of  a local 
authority  which  have  been  or  which  may  hereafter  be 
constructed  by  or  transferred  to  some  other  local  au- 
thority, or  by  or  to  a sewage  board  or  other  authority 
empowered  under  any  Act  of  Parliament  to  construct 
sewers,  shall  (subject  to  any  agreement  to  the  contrary) 
vest  in  and  be  under  the  control  of  the  authority  who 
constructed  the  same  or  to  whom  the  same  have  been 
transferred. 

Note. — Vesting  of  Sewers. — In  order  to  prevent  this  and 
other  provisions  of  the  Act  from  extending  to  drains  for  surface 
water  belonging  to  highway  authorities,  the  definition  of  “ sewer  ” 
which  was  contained  in  the  Public  Health  Act,  1848,  is  modified 
by  sect.  4 of  the  present  Act,  so  as  to  exclude  drains  vested  in 
or  under  the  control  of  any  authority  having  the  management 
of  roads,  and  not  being  a local  authority  under  the  Act.  See 
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39  Viet.  aiso  note  to  sect.  4 with  regard  to  the  meaning  of  “ sewer,’' 
’ s*  I3,  n'  and  with  regard  to  the  “single  private  drains”  referred  to  in 
sect.  19  of  the  Public  Health  Acts  Amendment  Act,  1890,1 
which  come  within  the  definition  of  “sewer”  in  sect.  4.2 


Jessel,  M.R.,  said,3  “ It  was  found  under  the  old  law,  and  it 
was  sometimes  held  that  the  sewer  authorities  . . . had  only 
an  easement,4  and  it  was  found  to  be  very  inconvenient,  and 
consequently,  therefore,  in  the  modern  Acts  the  property  in  the 
sewers  has  been  vested  in  the  sewer  authorities ; that  is  to  say,, 
that  instead  of  allowing  the  subsoil  to  remain  in  the  owner  of 
the  soil,  subject  to  an  easement,  or  right  of  sewerage  or  drainage, 
the  absolute  property  in  the  sewer  (which  means  not  merely  the 
brick  barrel,  or  whatever  it  may  be,  forming  the  sewer,  but  the 
whole  interior  of  the  sewer ; that  is,  the  whole  of  the  space 
occupied  by  it)  is  now  vested  in  the  sewage  authorities;  and,  if 
the  sewer  is  a large  one,  it  amounts  in  substance,  for  all  useful 
purposes,  to  the  whole  of  the  subsoil,  and  that  is  absolutely 
vested  in  the  Corporation.” 

The  fact  that  the  sewer  is  laid  in  private  property  does  not 
prevent  it  from  vesting  in  the  local  authority.  A drain  which 
ran  under  the  basements  of  three  cottages  was  therefore  held 
to  be  a sewer  for  the  condition  of  which  the  local  authority 
were  responsible ; and  the  owner  of  the  cottages  was  not  liable 
to  be  called  upon  to  abate  a nuisance  which  had  arisen  in 
respect  of  it.5 

The  builder  of  four  houses  in  the  metropolis  caused  them  to 
be  drained  into  one  drain,  contrary  to  the  directions  of  the 
district  board.  On  proceedings  being  taken  against  a purchaser 
of  one  of  the  houses  in  respect  of  a nuisance  arising  from  the 
defective  condition  of  this  drain,  it  was  held  by  the  Court  of 
Appeal  that  he  was  not  estopped  by  the  wrongful  act  of  his 
predecessor  in  title  from  alleging  that  the  drain  was  a “ sewer  ” 
which  the  board  ought  to  repair.6  This  was  followed  in 
another  metropolitan  case,  in  which  the  fact  that  the  premises 
of  another  owner  were  drained  into  the  drain  in  question  was 
not  discovered  until  the  plaintiff,  in  consequence  of  a notice  to 
repair  the  drain,  opened  it  up.  The  drain  had  been  made 
some  thirty  years  previously  without  the  authority  of  the  vestry. 
In  this  case  the  plaintiff  recovered  from  the  vestry  the  ex- 
penses which  he  had  incurred  in  complying  with  their  notice.7 

This  “ vesting  ” is,  however,  similar  to  the  vesting  of  streets 


(1)  53  & 54  Viet.  c.  59,  s*  19, post. 

(2)  Ante,  p.  30. 

(3)  In  Taylor  v.  Oldham , L.  R. 

4 Ch.  D.  41 1 ; 46  L.  J.  Ch.  105  ; 
35  L.  T.  (n.s.)  696  ; 25  W.  R. 
178. 

(4)  See  Thornton  v.  Nutter , 31 
J.  P-  419* 

(5)  Travis  v.  Uttley,  L.  R.  1894, 

I Q.  B.  233  ; 63  L.  J.  M.  C.  4S  ; 70 


L.  T.  (N.S.)  242;  42  W.  R.  461  ; 
58  J.  P.  85  ; and  see  Fordom  v. 
Parsons,  post,  p.  61. 

(6)  Kershaw  v.  Taylor,  L.  R. 
1895,  2 Q.  B.  471  ; 64  L.  J.  M.  C. 
245;  73  L.  T.  (n.s.)  274;  44  VV.R. 
28  ; 59  J.  P.  726. 

(7)  Florence  v.  Paddington  Vestry y 
W.  N.  1895,  143  5 40  S.  J.  51 ; 12 
Times  L.  R.  30. 
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by  sect  149,  and  only  gives  the  local  authority  a modified  and  38  & 39  Wet. 

limited  ownership  in  the  subsoil.  They  are  not  altogether  in  the  c*  55> s-  :35 

same  position  as  a landowner  through  whose  land  a sewer  runs.1 

And  they  cannot  stop  up  the  sewer,  and  thereby  cause  a nuisance 

to  the  inhabitants.2  James,  L.J.,  in  deciding  a case  relating 

to  the  vesting  of  streets,  said  : “ It  appears  to  me  that  it  would 

be  a very  strong  thing  indeed  to  say  that  because  the  sewer, 

the  cylinder  of  iron  or  brickwork,  which  is  put  in  the  ground 

for  the  passage  of  the  sewage,  with  the  inclosed  space,  is 

vested  in  the  public  body;  then,  if  the  system  of  sewage  is 

entirely  diverted  and  new  sewers  made,  and  the  materials 

taken  up  and  the  earthwork  filled  in,  there  would  still  be 

vested  in  the  public  body  a right  of  freehold,  a right  of  estate 

in  perpetuity  in  that  portion  of  the  earth,  wherever  you  could 

ascertain  it,  which  had  been  at  some  time  or  other  occupied  by 

the  sewer,  although  every  trace  of  a sewer  had  been  obliterated 

and  the  space  filled  up.  That  would  be  a very  unreasonable 

interpretation.”  3 

The  fact  that  a watercourse  which  is  the  natural  drain  of  a 
district  is  to  some  extent  polluted  by  sewage,  does  not  entitle 
the  local  authority,  by  virtue  of  their  control  over  sewers, 
to  treat  it  as  a sewer  and  connect  other  drains  with  it,  so 
as  to  deprive  the  proprietors  of  the  adjoining  lands  of  their 
right  to  enjoy  the  use  of  the  comparatively  pure  water  to 
which  they  have  been  accustomed,  or  so  as  to  create  a 
nuisance.4 

The  Secretary  of  State  has  power  to  stop  up  or  divert  sewers 
drains  and  pipes  as  well  as  highways  under  the  Defence  Act, 
i860.5 

With  regard  to  the  duties  of  local  authorities  in  connection 
with  their  sewers,  see  sects.  15,  19,  and  notes. 

With  regard  to  the  use  of  the  sewers  for  the  drainage  of 
main  roads,  see  sect,  n of  the  Local  Government  Act, 

*888.6 

Sewers  made  for  Profit. — “ Profit  ” does  not  include  all  in- 
direct benefit.  Thus  a sewer,  constructed  by  the  freeholder 
of  part  of  a new  street,  not  dedicated  to  the  public,  for  the 
drainage  of  the  whole  street,  under  an  agreement  with  the  free- 
holder of  the  other  part,  vested  in  the  local  board,  Kay,  J., 
bolding  that  a sewer  made  for  draining  a street  of  houses 
could  not  be  considered  to  be  “ made  for  the  profit  ” of  the 


(1)  Ogilvie  v.  Bly thing  Rural 
Sanitary  Authority,  67  L.  T.  (N.S.) 

18. 

(2)  Attorney- General  v.  Gziar - 
diazis  of  Dorking  Union , L.  R.  20 
Ch.  D.  595  5 51  L-  J-  Ch.  585  ; 46 
L.  T.  (n.s.)  573  ; 30  W.  R.  579. 

(3)  Rolls  v.  Vestry  of  St.  George 

the  Martyr , Southwark,  L.  R.  14 

Ch.  D.  797  ; 49  L.  J.  Ch.  691  ; 43 


L.  T.  (N.S.)  140;  28  W.  R.  867  ; 
44  J.  P.  680. 

(4)  Attorney -General  v.  Hackney 
Local  Board,  L.  R.  20  Eq.  626  ; 44 
L.  J.  Ch.  545  ; 33  L.  T.  (N.S.)  244. 

(5)  23  & 24  Viet.  c.  1 12,  s.  40, 
post,  p.  717. 

(6)  51  & 52  Viet.  c.  41,  s.  n (6), 
post. 
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38  & 39  Viet,  person  who  made  it  merely  because  he  had  connected  it  with 
c-  55>  s-  n‘  some  of  his  own  houses. 1 

“A  sewer  ‘made  for  profit ' means,  not  a sewer  made  for 
the  mere  purpose  of  drainage,  not  a sewer  made  for  the  mere 
purpose  of  discharging  matter  not  to  be  in  any  way  utilized, 
but  which  it  was  essential  to  get  rid  of  for  sanitary  purposes, 
but  a sewer  made  for  the  purpose  of  realizing  a profit,  above 
and  beyond,  and  independently  of,  any  sanitary  purpose — such, 
for  instance,  as  a sewer  made  to  collect  feculent  matter  with  a 
view  of  utilizing  it  for  manure,  or  a sewer  made  for  the  purpose 
of  carrying  away  surface  or  other  water,  and  using  it  for  irriga- 
tion.” 2 And  where  the  owner  of  a sewer  derived  a revenue 
from  it  by  making  charges  for  the  use  of  it  by  the  householders, 
Romer,  J.,  held  that  such  sewer  was  “made  for  profit.” 3 
But,  as  the  same  learned  judge  held  in  a subsequent  case, 
the  fact  that  the  owner  of  a building  estate  makes  a fixed 
charge,  to  be  paid  by  the  builder  of  each  house  on  the  estate, 
for  permission  to  connect  the  drains  with  the  sewer  laid  by  the 
owner  for  the  drainage  of  the  estate,  does  not  render  the 
sewer  a “ sewer  made  for  his  own  profit.”  4 On  the  other  hand, 
Stirling,  J.,  considered  that  the  “profit”  was  not  to  be 
restricted  to  a direct  money  payment,  and  that,  therefore,  a 
line  of  pipes  laid  by  a landowner  to  carry  surface  water  from  a 
ditch  bordering  a highway  to  a pond  on  his  land  for  watering 
his  cattle,  although  a “ sewer,”  was  made  for  his  profit.5 

Land  Drainage  Works. — A natural  watercourse  which  had 
been  cleared,  widened  and  deepened  by  inclosure  commissioners, 
and  which  received  the  sewage  of  a few  houses,  was  held  firstly, 
not  to  be  a sewer,  and  secondly,  if  it  were  a sewer,  to  come 
within  the  second  of  the  exceptions,  because  nothing  had  made 
it  a sewer  except  what  was  done  by  the  commissioners  under 
their  Act.6  So  also  drains  made  by  a railway  company,  with 
whose  Act  the  Railway  Clauses  Act  of  1845  was  incorporated, 
under  the  provisions  of  the  latter  Act,  to  carry  off  the  surface 
water  from  lands  adjoining  the  railway,  fell  within  the  second 
exception,  although  sewage  flowed  from  certain  houses  into  a 
ditch  communicating  with  such  drains  without  the  knowledge 
of  the  company.7 


(1)  Acton  Local  Board  v.  Batten , 

L.  R.  28  Ch.  D.  283 ; 54  L.  J.  Ch. 
251  ; 52  L.  T.  (n.s.)  17.  See 
also  Bonella  v.  Twickenham  Local 
Board , post , p.  305  ; and  Pinnock  v. 
Waterworth,  51  J.  P.  248.  - 

(2)  Per  Lopes,  L.J.,  in  Ferrand 
v.  Hallas  Land  and  Building  Com- 
pany, L.  R.  1893,  2 Q.  B.  141  ; 

62  L.  J.  Q.  B.  479  ; 69  L.  T. 
(N.s.)  8 ; 41  W.  R.  580  ; 57  J.  P. 
692. 

(3)  Minehead  Local  Board  v. 
Luttrell,  L.  R.  1894,  2 Ch.  178; 

63  L.  J.  Ch.  497  ; 70  L.  T.  (N.s.) 


446  ; 42  W.  R.  667. 

(4)  Vowles  v.  Colmer , 64  L.  J. 
Ch.  414  ; 72  L.  T.  (N.s.)  389. 

(5)  Croysdale  v.  Sunbury  - on  - 
Thames  Urban  District  Council , 
L.  R.  1898,  2 Ch.  515  ; 79  L.  T. 
(N.s.)  26. 

(6)  Reg.  v.  Godmanchester  Local 
Board,  ante,  p.  32. 

(7)  London  and  North  Western 
Railway  Company  v.  Runcorn  Rural 
District  Council,  L.  R.  1898,  1 Ch. 
34  ; 67  L.  J.  Ch.  28  ; 77  L.  T.  (n.s.) 
485  ; 46  W.  R.  121  ; 62  J.  P.  9. 
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With  regard  to  works  for  the  supply  of  sewage  to  land  for  38  & 39  V 
agricultural  purposes,  see  sect.  31,  and  the  note  to  that  section.  c>  s-  12 

Commissioners  of  Sewers.— The  first  statute  to  prescribe  the 
duties  of  commissioners  of  sewers  in  a regular  form  was  passed 
in  the  reign  of  Henry  VI.1  It  is  now  repealed  by  the  Statute 
Law  Revision  Act,  1863. 2 The  principal  Acts  containing 
provisions  still  in  force  relating  to  such  commissioners  are 
mentioned  in  the  footnote.3 

The  law  on  this  subject  does  not  fall  within  the  scope  of  the 
present  volume.4  But  it  may  be  mentioned  that  the  property 
in  certain  lands,  buildings  and  works  is  “ vested  ” in  the  com- 
missioners of  sewers  within  or  under  whose  view,  cognizance, 
or  management  they  are  ; 5 and  that  this  was  held  not  to 
deprive  the  owners  of  all  the  property  under  the  view  of  the 
commissioners  of  valuable  lands  and  estates,  and  transfer  them 
to  the  commissioners,  without  compensation  or  any  manifest 
reason  of  policy  for  so  doing ; but  only  to  enable  the  com- 
missioners to  exercise  a proprietary  right  over  such  lands  as 
they  might  purchase  under  the  Act.6  It  was  also  held  that  the 
vesting  did  not  take  place  at  all  until  the  commissioners  had 
shown  some  exercise  of  jurisdiction  over  the  works.7 

Right  of  Support. — A sewer  made  by  the  Metropolitan 
Commissioners  of  Sewers  was  transferred  to  the  Metropolitan 
Board  of  Works  by  virtue  of  the  Metropolis  Management  Act, 

1855.  The  Metropolitan  Railway  Company  having  by  the 
construction  of  the  railway  deprived  the  sewer  of  its  lateral 
support,  less  than  twenty  years  after  it  was  made,  the  sewer 
burst.  In  an  action  by  the  Metropolitan  Board  of  Works  to 
recover  the  sum  awarded  by  an  arbitrator  under  the  Lands 
Clauses  Consolidation  Act  for  the  damage  thereby  sustained,  it 
was  held,  affirming  the  judgment  of  the  Court  below,  that  the 
Metropolitan  Board  of  Works  had  acquired  no  right  to  lateral 
support  for  their  sewer,  either  under  the  above-mentioned  Acts 
or  otherwise,  and  were  not  entitled  to  recover.8 

The  Metropolitan  Act,  upon  which  the  foregoing  case 
was  decided,  contained  no  such  provision  for  compensation 
as  sect.  308  of  the  present  Act ; and,  therefore,  in  a case 
under  this  Act,  in  which  the  metropolitan  case  was  distin- 
guished, it  was  held  that  a sanitary  authority  was  entitled  to 


(1)  6 Hen.  VI.  c.  5. 

(2)  26  & 27  Viet.  c.  125. 

(3)  23  Hen.  VIII.  c.  5,  made 
perpetual  by  3 & 4 Edw.  VI.  c.  8 ; 
and  the  13  Eliz.  c.  9 ; 3 & 4 
Wm.  IV.  c.  22  ; 4 & 5 Viet.  c.  45  ; 
12  & 13  Viet.  c.  50 ; and  24  & 25 
Viet.  c.  133. 

(4)  As  to  the  law  relating  to  Com- 
missioners of  Sewers,  see  ‘ Land 
Drainage  and  Sewers,’  by  Messrs. 
Kennedy  and  Sandars. 

(5)  3 & 4 Wm.  IV.  c.  22,  s.  47. 


(6)  Stracey  v.  Nelson , 12  M.  & W. 
535  ; 13  L.  J.  Ex.  97. 

(7)  West  Norfolk  Farmers  Ma- 
nure Company  v.  Archdale , L.  R.  16 

Q.  B.  D.  754  ; 55  L.  J.  Q.  B.  230 ; 
54  L.  T.  (N.s.)  561  ; 34  W.  R.  401  ; 
50  J.  P.  500. 

(8)  Metropolitan  Board  of  Works 
v.  Metropolitan  Railway  Company , 

L.  R.  4 C.  P.  192  ; 38  L.  J.  C.  P. 
172  ; 19  L.  T.  (n.s.)  744  ; 17  W.  R. 
416. 
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subjacent  support  for  its  sewers,  though  perhaps  not  to  lateral 
support.1  Now,  however,  the  Public  Health  Act,  1875 
(Support  of  Sewers)  Amendment  Act,  1883, 2 has  greatly  limited 
this  right  of  support  as  well  as  the  consequent  obligation  to 
compensate  the  landowner  for  it  on  a new  sewer  being  made. 
It  contains  a saving  for  the  right  to  support  for  sewers  existing 
at  the  passing  of  the  Act. 

Rateability  of  Sewers. — The  question  of  the  rateability  and 
valuation  for  rating  purposes  of  sewers,  pumping  stations,  and 
other  sewage  works,  came  before  the  House  of  Lords  in  some 
recent  cases  relating  to  the  sewers  and  works  of  the  London 
County  Council.  After  referring,  amongst  others,  to  the 
Mersey  Docks  case,3  in  which  the  House  decided  that  the 
circumstance  that  land  is  held  by  a public  body  for  public 
purposes  does  not  affect  its  rateability,  and  agreeing  with  the 
statement  of  Bowen,  L.J.,  in  the  West  Bromwich  School  Board 
case,4  that  if  land  is  struck  with  sterility  in  any  and  everybody’s 
hands,”  whether  by  law  or  by  its  inherent  condition,  so  that  its 
occupation  is,  and  would  be,  of  no  value  to  any  one,  it  cannot 
be  rated,  the  House  decided  that  the  County  Council,  although 
they  had  no  statutory  power  to  hire  premises  as  pumping 
stations,  & c.,  were  to  be  taken  into  consideration  as  possible 
hypothetical  tenants  in  determining  the  rateable  value  of  the 
land,  works,  buildings,  pumping  stations,  and  machinery ; that 
the  sewers  which  were  laid  above  the  surface  of  the  ground  and 
occupied  land  which  would  otherwise  have  been  rateable,  gave 
the  County  Council  a rateable  occupation  of  the  land ; but 
that,  without  resting  the  exemption  of  underground  sewers  on 
grounds  altogether  satisfactory,  the  practice  which  had  prevailed 
for  a very  long  period,  and  had  been  sanctioned  by  judicial  autho- 
rity, of  not  rating  sewers  which  were  under  land,  the  surface 
of  which  was  occupied  by  other  persons,  and  in  ordinary  cases 
was  assessed,  ought  not  to  be  departed  from  by  the  House.5 


Sect.  14.  Any  local  authority  may  purchase  or  other- 
wise acquire  from  any  person  any  sewer,  or  any  right  of 
making  or  of  user  or  other  right  in  or  respecting  a sewer 
(with  or  without  any  buildings  works  materials  or  things 


(1)  Re  Dtidley  Corporation,  L.  R. 

8 Q.  B.  D.  86  ; 51  L.  J.  Q.  B.  121  ; 
s.c.  110m.  Dudley  ( Mayor . &c.)  v. 
Trustees  of  the  Earl  of  Dudley , 45 
L.  T.  (N.s.)  733  ; 46  J.  P.  340. 

(2)  46  & 47  Viet.  c.  37 ,post. 

(3)  Jones  v.  Mersey  Docks  and 
Harbour  Board , 11  H.  L.  C.  4^3  ; 
20  C.  B.  (N.S.)  56  ; 35  L.  J.  M.  C. 
1;  11  Jur.  (N.s.)  746;  12  L.  T. 
(N.S.)  643  ; 13  W.  R.  1069. 

(4)  West  Bromwich  School  Board 
v.  Overseers  of  West  Bromwich , 

L.  R.  13  Q.  B.  D.  929  ; s.  c.  nom. 


Reg.  v.  West  Bromwich  School  Board, 

53L.J.  M.C.  153;  52L.T.  (n.s.) 
164  ; 32  W.  R.  866  ; 48  J.  P.  808. 

(5)  London  County  Council  v. 
Erith  Overseers ; West  Ham  Over- 
seers v.  London  County  Council ; 
and  St.  George's  Assessment  Com- 
mittee v.  London  County  Council, 

L.  R.  1893,  A.  C.  562;  63  L.  J. 

M.  C.  9 ; 69  L.  T.  (N.S.)  725  ; 42 
W.  R.  330 ; 57  J.  P.  821  ; see  also 
Lambeth  Overseers  v.  Londo7i  County 
Council,  post,  p.  375. 
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belonging  thereto),  within  their  district,  and  any  person 
may  sell  or  grant  to  such  authority  any  such  sewer  right 
or  property  belonging  to  him ; and  any  purchase  money 
paid  by  such  authority  in  pursuance  of  this  section  shall 
be  subject  to  the  same  trusts  (if  any)  as  the  sewer  right 
or  property  sold  was  subject  to. 

Hut  any  person  who,  previously  to  the  purchase  of  a 
sewer  by  such  authority,  has  acquired  a right  to  use  such 
sewer  shall  be  entitled  to  use  the  same,  or  any  sewer  sub- 
stituted in  lieu  thereof,  to  the  same  extent  as  he  would 
or  might  have  done  if  the  purchase  had  not  been  made. 

Note. — Right  of  Drainage. — Sect.  21  gives  the  owners  and 
occupiers  of  all  premises  in  the  district  the  right  to  drain  into 
the  sewers  of  the  local  authority.  And  where  the  local  authority 
desire  to  alter  their  system  of  sewerage,  they  must  at  the  expense 
of  the  district  provide  communication  between  their  new  sewers 
and  the  drains  of  houses  which  have  previously  emptied  into 
the  old  system  : see  sect.  24. 

The  vesting  of  sewers  in  local  authorities  by  virtue  of  sect.  13 
does  not  take  away  the  rights  which  persons  may  have  obtained 
by  prescription  to  send  their  sewage  down  such  sewers. ] Nor 
does  it  render  the  local  authority  responsible  for  the  discharge 
of  such  sewage  into  a river,2  except  so  far  as  the  provisions  of 
the  Rivers  Pollution  Prevention  Acts  are  concerned.3 

On  the  other  hand,  the  local  authority  do  not,  by  virtue  of 
the  previously  existing  prescriptive  rights  of  individuals,  them- 
selves possess  a prescriptive  right  to  discharge  sewage  into  a 
stream.4 

A person  entitled  to  a limited  right,  who  exercises  it  in  excess 
so  as  to  cause  a nuisance,  cannot  maintain  a right  of  action  for 
an  obstruction  of  the  original  right  of  easement  until  its  exer- 
cise has  been  reduced  within  its  original  limits.  Thus,  if  a man 
has  a limited  right  to  the  use  of  a window,  and  he  enlarges  it 
considerably,  the  only  way  in  which  the  person  who  is  annoyed 
by  the  enlargement  of  the  window  can  prevent  that  nuisance  is 
by  erecting  a barrier,  and  stopping  the  whole  up.  So  if  a 
limited  right  to  the  use  of  a drain  exists,  such  as  to  send  clean 
water  only  through  it,  and  the  person  claiming  that  right  sends 
dirty  or  foul  water,  the  person  having  the  property  in  the  drain 
may  stop  the  whole  of  the  water  from  flowing  until  the  use  of 
the  right  is  brought  within  its  original  limits.5 

Nor  if  a person  have  a prescriptive  right  to  drain  certain 
premises  into  his  neighbour’s  land,  can  he  throw  the  drainage 
of  other  premises  into  the  drain.  Per  James,  L.J.,  “ If  a man 
has  an  artificial  drain  or  sewer  by  which  he  drains  anything, 

(1)  See  Attorney  - General  v.  (4)  Attorney -General  v.  Luton, 
Dorking  Guardian's,  ante,  p.  53.  post,  p.  68. 

(2)  Reg.  v.  Staines  Local  Board,  (5)  Cawkwell  v.  Russell,  26  L.  J. 

post,  p.  65.  Ex.  34  ; lVatso?i  v.  Troughton,  48 

(3)  S6  & 57  Viet.  c.  31,  post.  L.  T.  (n.s.)  508  ; 4 7 J.  P.  518. 


38  & 39  Viet, 
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either  water  or  sewage,  into  his  neighbour’s  land,  he  cannot  use 
that  drain  so  as  to  drain  another  close  or  another  house.  It 
seems  to  me  impossible  to  suppose  that  there  is  anything  in  the 
English  law  to  say  that  a man  has  the  right  to  pour  in  as  much 
sewage  water  as  can  come  from  anywhere,  limited  only  by  the 
size  of  the  particular  drain.”1 

A reservation  in  a lease  of  “ the  free  running  water  and  soil 
coming  from  any  other  buildings  and  lands  contiguous  to  the 
premises  hereby  demised  in  and  through  the  sewers  and  water- 
courses made  or  to  be  made  within,  through,  or  under  the  said 
premises”  extends  to  water  and  soil  coming  to  and  from — 
though  not  actually  first  arising  upon  or  out  of — the  contiguous 
land  or  buildings,  but  does  not  extend  beyond  such  “ water 
and  soil  ” as  are  the  product  of  the  ordinary  use  of  the  land  and 
buildings  for  habitation — therefore  not  to  the  refuse  of  manu 
factories  and  tanyards,  &c.2 

With  reference  to  rights  of  drainage  as  between  adjoining 
owners,  it  had  been  held  that  the  owner  of  one  tenement  had 
a right  of  action  against  the  owner  of  an  adjoining  tenement  in 
respect  of  the  flooding  of  his  premises ; such  flooding  having 
arisen  from  an  obstruction  in  a drain  upon  the  adjoining  tene- 
ment that  prevented  water,  brought  by  a spout  from  that  tene- 
ment to  the  plaintiffs  premises,  from  flowing  away  again  in 
the  manner  in  which  it  had  been  accustomed  to  flow  since  the 
two  tenements  were  in  the  ownership  of  the  same  person.3  But 
this  decision  was  disapproved  by  the  Court  of  Appeal,  who  laid 
down  the  rule  that  on  the  grant  by  the  owner  of  a tenement  of 
part  of  that  tenement  as  it  is  then  used  and  enjoyed,  there  will 
pass  to  the  grantee  all  those  continuous  and  apparent  ease- 
ments over  the  other  part  which  are  necessary  to  the  reasonable 
enjoyment  of  the  part  granted,  and  have  been  theretofore  used 
for  its  benefit;  but  that,  except  in  the  case  of  easements  of 
necessity,  there  is  no  similar  implication  in  favour  of  the 
grantor,  who  must  expressly  reserve  in  the  grant  any  easement 
which  he  intends  to  reserve  over  the  part  granted.4 

Sect.  15.  Every  local  authority  shall  keep  in  repair  all 
sewers  belonging  to  them,  and  shall  cause  to  be  made 
such  sewers  as  may  be  necessary  for  effectually  draining 
their  district  for  the  purposes  of  this  Act. 

Note. — Repair  of  Sewers.--- The  sewers  belonging  to  the 
local  authority  are  those  which  are  vested  in  them  by  virtue  of 
sect.  13.  By  sect.  19  they  are  required  to  be  constructed, 


( 1 ) Metropolitan  Board  of  Works 
v.  London  and  North  Western  Rail- 
way Company , L.  R.  17  Ch.  D. 
246  ; 50  L.  J.  Ch.  409  ; 44  L.  T. 
(N.s.)  270  ; 29  W.  R.  693. 

(2)  Chadwick  v.  Marsden,  L.  R. 

2 Ex.  285  ; 36  L.  J.  Exch.  177  ; 16 

L.  T.  (N.s.)  666;  15  W.  R.  964. 


(3)  Pyer  v.  Carter , 1 H.  & N. 
916  ; 26  L.  J.  Ex.  258  ; 5 W.  R.  371. 

(4)  Wheeldon  v.  Burrows , L.  R. 
12  Ch.  D.  31  ; 48  L.  J.  Ch.  853  ; 41 
L.  T.  (N.s.)  327  following  Siiffield 
v.  Brown , 4 De  G.  J.  & S.  185 ; 33 
L.  J.  Ch.  249  ; 10  Jur.  (N.s.)  in  ; 
9 L.  T.  (N.s.)  627.- 
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covered,  ventilated,  and  kept  so  as  not  to  be  a nuisance  or 
injurious  to  health,  and  to  be  properly  cleaned  and  emptied. 

To  a writ  of  mandamus  to  repair  a sewer,  the  local  authority 
returned  that  the  sewer  was  so  insufficient  and  badly  con- 
structed that  they  could  not  mend  it,  and  that  if  it  were  made 
complete  it  would  create  a nuisance.  At  the  trial  the  jury 
found  for  the  defendants,  and  on  a motion  for  a new  trial,  the 
Court  held  that  the  return  was  good.1 

In  a case  in  which  application  was  made  for  a prerogative 
mandamus  requiring  a metropolitan  authority  to  maintain  and 
repair  a line  of  4-inch  and  6-inch  pipes  on  private  property, 
which  only  drained  premises  within  the  same  curtilage,  but  had 
formerly  taken  the  drainage  of  adjoining  premises  so  as  to  have 
become  a “ sewer,”  the  writ  was  refused  on  the  ground  that  it 
was  only  issued  in  cases  of  public  importance,  and  not  as  a 
remedy  for  a small  private  grievance,  for  which  there  was 
another  equally  convenient  remedy.  Per  Bruce,  J.,  the 
prosecutors  had  such  a personal  right  in  the  matter  as  would 
entitle  them  to  maintain  an  action  for  a mandamus,  or  at  all 
events  for  a declaration  of  right.2 

The  implied  right  of  access  to  the  sewer  for  the  purpose  of 
repairing  it  is  only  such  as  is  reasonably  necessary  for  that 
purpose.3 

Construction  of  Sewers. — Sect.  16  gives  the  local  authority 
power  to  carry  sewers  through  private  and  other  lands ; and 
sects.  27-31  enable  them  to  dispose  of  the  sewage. 

Where  a rural  district  council  have  determined  to  adopt 
plans  for  the  sewerage  of  any  contributory  place  within  their 
district,  they  must  give  notice  thereof  to  the  parish  council  of 
any  parish  for  which  the  works  are  to  be  provided  before  they 
contract  for  the  execution  of  the  works.4 

If  the  local  authority  neglect  the  duties  imposed  upon 
them  by  the  above  section,  they  may  be  compelled  to  perform 
them  by  means  of  the  procedure  prescribed  by  sect.  299,  or 
by  sect.  16  of  the  Local  Government  Act,  1894 ; 5 or  they  may 
be  liable  to  actions  for  negligently  carrying  out  the  work;6  but 
they  are  not  liable  to  actions  for  damages  for  injuries  caused 
by  their  neglect  to  make  the  necessary  sewers,7  nor  can  they 
be  compelled  by  mandamus  to  make  such  sewers.8 

In  a case  previous  to  that  last  cited  the  Court  of  Appeal 
refused  a mandamus  to  compel  a local  board  to  make  such 
sewers  as  might  be  necessary  for  draining  part  of  their  district, 
on  the  ground  that  the  board  had  exercised  their  discretion 


(1)  Reg.  v.  Epsom  Guardians, 
8 L.  T.  (n.s.)  383  ; 11  W.  R.  593  ; 
cited  by  Lord  Coleridge,  C.J.,  in 
Header  v.  West  Cowes,  ante  p.  33. 

(2)  Reg.  v.  Vestry  of  St.  Giles, 
Camberwell,  66  L.  J.  Q.  B.  337  ; 
45  W.  R.  335  ; 61  J.  P.  217. 

(3)  Mayor  of  Birkenhead  v. 
London  and  North  Western  Rail- 
way Company,  post , p.  79. 


(4)  56  & 57  Viet.  c.  73,  s.  16  (3), 
post. 

(5)  Ibid.  s.  16  (i ),post. 

(6)  See  the  note  to  s.  308,  post, 
P-  675- 

(7)  Robinson  v.  Mayor,  &c.,  of 
Workington,  post , p.  652. 

(8)  Fasmore  v.  Oswaldtwislle 
Urban  District  Council,  post,  p.  652. 
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and  considered  that  they  had  provided  an  outfall  for  effectually 
draining  it.  The  Local  Government  Board  had  declined  to 
interfere.1 

In  streets  not  repairable  by  the  inhabitants  at  large,  the 
adjoining  owners  may  be  required  to  make  the  sewers  under 
sect.  150.  As  to  the  power  of  the  Court  to  order  sewers,  &c., 
to  be  made  in  lands  under  settlement,  see  the  provisions  of  the 
Settled  Estates  Act,  187 7, 2 

In  constructing  works  of  sewerage,  & c.,  local  authorities 
should  remember  that  not  only  do  the  Acts  under  which  they 
are  constituted  give  them  no  power  to  create  a nuisance  to 
others,  but  they  are  expressly  prohibited  from  causing  any  such 
nuisance  by  the  manner  in  which  their  sewers  are  made  and 
maintained;  see  sects.  17  and  19,  and  notes. 

A plaintiff  alleged  in  his  statement  of  claim  that  the  defen- 
dants, a local  authority,  who  were  under  the  Public  Health 
Act,  1875,  promoting  a scheme  for  the  erection  of  works  for  a 
system  of  sewage,  and  intending  to  take  a part  of  his  land, 
situate  eligibly  for  building  purposes,  were  exercising  the 
powers  given  by  the  statute  not  in  a bona  fide  manner,  but  for 
the  collateral  object  of  injuring  the  condition  of  his  land,  and 
diminishing  its  value,  so  that  they  might  have  less  money  to 
pay  for  compensation  when  a further  part  of  the  land  would  be 
required  for  a bond  fide  sewage  scheme;  and  he  claimed  an 
injunction  to  restrain  the  defendants  from  proceeding  further 
with  their  scheme.  The  defendants  demurred,  on  the  ground 
that  the  relief  sought  by  the  plaintiff  could  be  obtained  by  him 
in  any  inquiry  which  might  be  instituted  by  the  Local  Govern- 
ment Board,  when  a provisional  order  should  be  applied  for  to 
confirm  the  scheme  ; and  the  demurrer  was  allowed.3 

Drainage  of  District. — Brett,  L.J.,  said,  “ In  my  opinion  no 
district  can  be  said  to  be  satisfactorily  drained  or  effectually 
drained  for  the  purposes  of  that  Act  (the  Public  Health  Act, 
1875),  where  any  part  of  the  drainage  of  the  district  causes 
a nuisance,  so  that  if  the  drainage  running  through  any  open 
ditch  or  stream  causes  that  ditch  or  stream  to  be  offensive, 
then  as  long  as  that  state  of  things  exists  it  seems  to  me  the 
district  cannot  be  said  to  be  effectually  drained  for  the  purposes 
of  the  Act,  which  purposes  are  that  the  district  may  be  in  a 
sanitary  condition.”  4 The  local  authority  may  make  sewers 
for  discharging  surface  water  into  a stream.5  The  sewage 
which  they  may  be  required  to  receive  into  their  sewers  is  not 
confined  to  house  sewage6 ; but  according  to  the  opinion  of 


(1)  Reg.  v.  Tottenham  Local 
Board , Times  newsp.,  25  April,  1893. 

(2)  40  & 41  Viet.  c.  18,  s.  20, 
post,  p.  272. 

(3)  Barkers.  Kings  Norton  Rural 
Sanitary  Atithority,  W.  N.  1882, 
p.  14  ; see  also  the  note  to  s.  297. 

(4)  In  Glossop  v.  Heston  and 

Isleavorth  Local  Boat'd,  L.  R.  12 


Ch.  D.  1 18;  49  L.  J.  Ch.  89;  40 
L.  T.  (N.s.)  736;  28  W.  R.  hi  ; 
44  J.  P.  36. 

(5)  Durrant  v.  Branksome  Urban 
District  Council,  post , p.  63. 

(6)  Per  Charles,  J.,  in  Peebles  v. 
Osivaldtwistle  Urban  District  Coun- 
cil, L.  R.  1897,  1 Q.  B.  384;  75 
L.  T.  (n.s.)  689  ; 61  J.  P.  166. 
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Lord  Halsbury,  L.C.,1  the  restrictions  in  the  Rivers  Pollution  38  & 39  Viet. 
Prevention  Act,  1876, 2 prevent  persons  from  throwing  on  the  c*  55>  s*  “• 
rates  the  extra  cost  of  providing  sewers  for  the  disposal  of 
manufacturing  refuse. 

Where  certain  persons  had  twenty  years  previously,  without 
the  knowledge  of  the  sanitary  authority,  connected  the  drains 
from  their  water-closets  with  a sewer  previously  used  only  for 
surface  and  slop  water,  so  as  to  cause  a nuisance  in  a ditch  into 
which  the  sewer  discharged,  the  authority  could  not  proceed 
against  those  persons  under  the  nuisance  clauses  of  the  Act, 
and  evade  their  obligations  under  sect.  15.3 

Surplus  borough  funds  may  be  applied  in  the  improvement 
of  the  borough  by  drainage.4 

A local  board  were  held  entitled  to  receive  the  rain  and 
other  surface  water  through  gratings  into  a sewer  which  they 
had  made  under  a road,  although  the  water  had  previously  run 
along  an  open  gutter  into  a canal,  which  a canal  company  had 
power  to  supply  with  water  from  all  brooks,  streams,  and  water- 
courses within  a certain  distance  from  the  canal.5 

Notwithstanding  the  obligation  imposed  on  a local  authority, 
their  right  to  send  sewage  into  the  sewers  of  the  local  authority 
of  an  adjoining  district  is,  in  the  absence  of  express  enactment 
or  agreement,  no  higher  than  the  right  of  a landowner  to  send 
sewage  from  his  land  on  to  the  land  or  into  the  drains  of  a 
neighbouring  landowner.  If,  therefore,  a prescriptive  right  has 
been  acquired  to  send  some  sewage  from  one  district  into  the 
sewers  of  another,  the  burden  cannot  be  increased  without  the 
consent  of  the  local  authority  of  the  latter  district.6 

Sect.  16.  Any  local  authority  may  carry  any  sewer  P°w?rs  f°r 
through  across  or  under  any  turnpike  road,  or  any  street 
or  place  laid  out  as  or  intended  for  a street,  or  under  any  pjq.}  s\  45, 
cellar  or  vault  which  may  be  under  the  pavement  or  L.G.Am.,s.4 
carriageway  of  any  street,  and,  after  giving  reasonable  S.U.  1865, 
notice  in  writing  to  the  owner  or  occupier  (if  on  the  s‘  4' 
report  of  the  surveyor  it  appears  necessary),  into  through 
or  under  any  lands  whatsoever  within  their  district. 

They  may  also  (subject  to  the  provisions  of  this  Act 
relating  to  sewage  works  without  the  district  of  the  local 
authority)  exercise  all  or  any  of  the  powers  given  by 
this  section  without  their  district  for  the  purpose  of 
outfall  or  distribution  of  sewage. 

o 


(1)  In  the  same  case  on  appeal, 
sub  nom.  Pas?nore  v.  Oswaldtwistle 
Urban  District  Council , post , p. 

652. 

(2)  39  & 40  Viet.  c.  75,  s.  7. 

(3)  Fordo m v.  Parsons,  L.  R. 

1894,  2 Q.  B.  780  ; 64  L.  J.  M.  C. 

22  ; 71  L.  T.  (N.S.)  428  ; 58  J.  P. 

765.  See  also  Kirkhcaton  Local 


Board  v.  Beaumont,  52  J.  P.  68. 

(4)  45  & 46  Viet.  c.  50,  s.  143, 
post,  p.  475. 

(5)  Manchester,  Sheffield  and 
Lincolnshire  Railway  Company  v. 
Worksop,  26  L.  J.  Ch.  345  ; 23 
Beav.  198  ; 3 Jur.  (N.S.)  304. 

(6)  Attorney  - General  v.  Acton 
Local  Board,  post,  p.  92. 
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38  & 39  Viet, 
c.  55,  s.  16,  n. 


Note. — Carrying  Sewer  thvough  private  Lands . — It  is  not 
necessary  for  the  local  authority  to  purchase  or  otherwise 
acquire  the  land  if  nothing  more  is  wanted  than  merely  to  make 
a sewer  through  it.1  It  is  laid  down  that  in  the  construction  of 
powers  conferred  by  Act  of  Parliament  upon  public  bodies, 
acting  for  the  public  benefit  alone,  the  intention  of  the  Legisla- 
ture is  not  to  be  measured  by  the  more  guarded  powers  given 
to  companies  established  for  trading  purposes.2  Under  the 
above  section  the  local  authority  may  construct  a sewer  above 
and  upon,  as  well  as  under  the  surface  of  private  lands,  without 
purchasing  any  of  the  land  to  be  occupied  by  it.3 

According  to  an  opinion  expressed  by  Cockburn,  C.J.,  at 
nisi prius , it  is  not  necessary  for  the  local  authority  to  obtain  an 
order  of  justices  under  sect.  305  before  they  enter  on  the  lands 
to  lay  the  sewer,  when  the  owner  or  occupier  refuses  to  permit 
them  to  enter.  In  this  case,  which  was  an  action  for  damages 
and  an  injunction,  the  jury  having  found  that  the  intended  sewer 
would  cause  a nuisance,  the  injunction  was  granted,  as  the 
statute  does  not  authorize  a sewerwhich  would  cause  a nuisance.4 

Notice  to  Owner  or  Occupier . — With  regard  to  the  authenti- 
cation and  service  of  notices,  see  sects.  266,  267. 

The  receipt  of  the  surveyor’s  report  and  the  giving  notice  to 
owners  are  conditions  precedent  to  the  sewers  being  carried 
through  private  lands ; for  the  parenthesis  “ (if  on  the  report 
of  the  surveyor  it  appears  necessary)  ” is  to  be  read  in  the 
same  sense  as  if  it  were  placed  before  the  words  “ after  giving 
reasonable  notice,  &c.” 5 

To  entitle  the  local  authority  to  act  upon  sect.  16,  the 
sewer  must  be  “ necessary,”  that  is,  reasonably  necessary  for 
the  efficient  discharge  of  the  duty  of  the  local  authority  The 
surveyor  is  the  person  to  decide  whether  it  is  necessary,  and  if 
he  has  exercised  his  judgment  in  good  faith  the  Court  will  not 
interfere  to  restrain  the  local  authority  from  entering  upon  the 
land.  The  “surveyor”  must,  however,  be  the  person  duly 
appointed  to  be  the  surveyor  of  the  local  authority,  and  a civil 
engineer  who  had  been  in  the  employment  of  a local  board  as 
assistant  to  their  surveyor,  and  who,  on  the  death  of  the 
surveyor,  was  appointed  “ surveyor  to  the  board  until  a per- 
manent surveyor  be  appointed,”  was  held  not  to  be  competent  to 
make  a report  upon  which  the  board  could  act  under  the  section.6 

Compensation. — The  owner  and  occupier  of  the  land  and  the 
other  persons,  if  any,  who  sustain  damage  by  reason  of  the 


(1)  Thornton  v.  Nutter,  31  J.  P. 

419. 

(2)  North  London  Railway  Com- 
pany v.  Metropolitan  Board  of 

Works,  28  L.  J.  Ch.  909  ; John. 
405  ; 5 Jur.  (N.S.)  1121. 

(3)  Rode7'ick  v.  Aston  Local 

Board,  L.  R.  5 Ch.  D.  328  ; 46 

L.  J.  Ch.  802 ; 36  L.  T.  (N.S.) 

328  ; 25  W.  R.  403. 


(4)  Lamacraft  v.  St.  Thomas 
Rural  Sanitary  Authority,  42  L.  T. 
(N.s.)  365  ; 44  J.  P.  441. 

(5)  New  River  Company  v.  Ware 
Rural  Sanitary  Authority , Loc. 
Gov.  Chron.  1883,  p.  252. 

(6)  Lewis  v.  Weston-super-Mare 
Local  Board,  L.  R.  40  Ch.  D.  55  ; 
58  L.  J.  Ch.  39  ; 59  L.  T.  (N.s.) 
76 9 ; 37  W.  R.  121 . 
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construction  of  a sewer,  are  entitled  to  compensation  under  38  & 39 
sect.  308.  But  a notice  of  intention  to  construct  a sewer,  c<  55>  s*  l6> 11 
which  was  not  carried  out,  and  was  withdrawn  after  the  com- 
mencement of  the  arbitration,  was  held  not  to  entitle  the 
owner  to  any  compensation  or  to  the  costs  of  the  arbitration.1 

Sewage  Works  without  the  District. — As  to  sewage  works 
without  the  district,  see  sects.  32-34. 

Sect.  17.  Nothing  in  this  Act  shall  authorize  any  Sewage  to  he 
local  authority  to  make  or  use  any  sewer  drain  or  outfall  purified 
for  the  purpose  of  conveying  sewage  or  filthy  water  into  j^^ro-ed  ^ 
any  natural  stream  or  watercourse,  or  into  any  canal  pond  into  streams. 
or  lake,  until  such  sewage  or  filthy  water  is  freed  from  s.U.  1865, 
all  excrementitious  or  other  foul  or  noxious  matter  such  s.  11. 
as  would  affect  or  deteriorate  the  purity  and  quality  of 
the  water  in  such  stream  or  watercourse  or  in  such  canal 
pond  or  lake. 


Note. — Discharge  of  Sewage  into  Stream , &*c. — Local 
authorities  are  entitled  to  discharge  surface  water  by  means  of 
their  sewers  into  any  such  stream,  & c.,  as  is  mentioned  in 
sect.  17,  although  the  surface  water  carries  down  sand  and 
silt;  for  it  is  not  “sewage  or  filthy  water,”  and,  subject  to 
sect.  17,  the  local  authorities  have  an  implied  power  to  make 
their  sewers  discharge  into  any  such  stream,  &c.2 

Meaning  of  “ using  Sewer.” — A local  authority  that  allows 
a sewer  to  be  used  by  persons  who  have  a right  to  use  it 
as  part  of  the  existing  system  of  drainage  which  is  vested 
in  the  authority,  and  that  does  not  itself  convey  sewage  by 
means  of  it  or  grant  permission  for  sewage  to  be  conveyed  by 
it,  does  not  “ use  ” the  sewer  within  the  meaning  of  the  above 
section.3  And  an  injunction  to  restrain  a nuisance  created  in 
watercourses  in  an  urban  district  by  sewage  from  the  sewers 
of  a metropolitan  vestry  was  refused  on  the  ground  that  an 
action  would  not  lie  to  compel  the  vestry  to  exercise  their 
statutory  powers  or  perform  their  duty  in  the  matter.4  The 
Court  of  Appeal  upheld  the  refusal  of  an  injunction  against  a 
rural  sanitary  authority,  where  the  nuisance  arose  in  an  open 
ditch  in  the  plaintiff’s  land,  on  similar  grounds.5 

Enactments  relating  to  Pollution  of  Streatns. — Under  sect.  69, 
local  authorities  may  take  proceedings  for  preventing  the 
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trict Council 14  Times  L.  R.  433. 
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8 & 39  Viet,  pollution  of  streams ; under  sect.  48  they  may  cause  offensive 
55j  s.  17,11.  watercourses,  &c.,  on  the  boundaries  of  their  districts  to  be 
cleansed;  and  under  the  nuisance  clauses,  sects.  91-m,  they 
may  procure  the  abatement  of  nuisances  arising  from  foul 
pools,  watercourses.  &c.  Sect.  68  imposes  penalties  for  pollut- 
ing streams,  &c.,  with  gas  washings.  See  also  the  provisions  of 
the  Rivers  Pollution  Prevention  Acts,  1876,  1893,1  under 
which  it  is  an  offence  to  cause  or  permit  solid  or  liquid 
sewage  matter  to  fall  into  a stream  ; and  those  of  the  Water- 
works Clauses  Acts,2  for  protection  from  pollution  of  the  water 
in  streams,  &c.,  belonging  to  owners  of  waterworks. 

Where  the  Public  Health  Acts  Amendment  Act,  1890,  is  in 
force,  a penalty  is  imposed  on  persons  throwing  or  placing  in 
any  river,  stream,  or  watercourse  any  cinders,  ashes,  bricks, 
stone,  rubbish,  dust,  filth,  or  other  matter  which  is  likely  to 
cause  annoyance.3 

In  connection  with  the  pollution  of  rivers,  reference  should 
be  made  to  the  Salmon  Fisheries  Acts.  By  sect.  5 of  the  Act 
of  1861  it  is  enacted  as  follows  : — “Every  person  who  causes 
or  knowingly  permits  to  flow,  or  puts  or  knowingly  permits  to 
be  put,  into  any  waters  containing  salmon,  or  into  any  tributaries 
thereof,  any  liquid  or  solid  matter  to  such  an  extent  as  to  cause 
the  waters  to  poison  or  kill  fish,  shall  incur  the  following  penal- 
ties : (that  is  to  say,)  (1.)  Upon  the  first  conviction  a penalty 
not  exceeding  five  pounds  ; (2.)  Upon  the  second  conviction  a 
penalty  not  exceeding  ten  pounds,  and  a further  penalty  not 
exceeding  two  pounds  for  every  day  during  which  such  offence 
is  continued ; (3.)  Upon  the  third  or  any  subsequent  convic- 
tion^ penalty  not  exceeding  twenty  pounds  a day  for  every  day 
during  which  such  offence  is  continued,  commencing  from  the 
date  of  the  third  conviction  : But  no  person  shall  be  subject  to 
the  foregoing  penalties  for  any  act  done  in  the  exercise  of  any 
right  to  which  he  is  by  law  entitled,  if  he  prove  to  the  satisfac- 
tion of  the  Court  before  whom  he  is  tried  that  he  has  used  the 
best  practical  means,  within  a reasonable  cost,  to  render  harm- 
less the  liquid  or  solid  matter  so  permitted  to  flow  or  to  be 
put  into  waters ; but  nothing  herein  contained  shall  prevent  any 
person  from  acquiring  a legal  right  in  cases  where  he  would 
have  acquired  it  if  this  Act  had  not  passed,  or  exempt  any 
person  from  any  punishment  to  which  he  would  otherwise  be 
subject,  or  legalize  any  act  or  default  that  would  but  for  this 
Act  be  deemed  to  be  a nuisance  or  otherwise  be  contrary 
to  law.”  4 By  the  Salmon  Fishery  Act,  187 3, 5 the  penalties 
mentioned  in  the  foregoing  enactment  may  be  recovered  within 
six  months  after  the  commission  of  the  offence  in  the  manner 
directed  by  the  Summary  Jurisdiction  Acts. 


s.  47, 


(1 ) 39  & 40  Viet.  c.  75;  56  & (3)  53  & 54  Viet.  c.  59 
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Certain  provisions  of  the  Thames  Conservancy  Act,  1894,1  38  & 39  Wet. 
which  repeals  and  consolidates  the  numerous  Acts  under c>  $5>  s*  *7>  n 
which  the  Thames  Conservators  previously  exercised  statutory 
powers,  relate  specially  to  the  pollution  of  the  river  Thames.  A 
local  board  were  indicted  under  one  of  those  Acts,2  for  having 
“ caused  or  suffered  ” sewage  to  flow  into  the  river,  but  the 
jury  having  found  that  the  sewers  were  not  constructed  by 
the  Board,  and  that  no  sewage  had  been  passed  into  the 
sewers  by  them,  it  was  held  that  the  Board  could  not  be 
convicted  because  persons  who  had  acquired  a right  as  against 
the  Board  to  drain  into  the  sewers  continued  to  drain  into 
them  and  thence  into  the  river.3 

The  Mersey  and  Irwell  Joint  Committee  Act,  1892,4  and  the 
West  Riding  of  Yorkshire  Rivers  Act,  1894,5  contain  provi- 
sions similar  to,  but  less  restricted  than,  those  of  the  Rivers  Pollu- 
tion Prevention  Acts,  with  respect  to  certain  rivers.  The  Acts 
.are  enforceable  by  joint  committees,  consisting  in  the  one  case 
of  representatives  of  the  councils  of  the  counties  of  Lancaster 
and  Chester  and  of  the  county  boroughs  of  Bolton,  Bury,  Man- 
chester, Oldham,  Rochdale,  Salford,  and  Stockport,  and  in  the 
other,  of  representatives  of  the  councils  of  the  West  Riding 
and  of  the  county  boroughs  of  Bradford,  Halifax,  Huddersfield, 

Leeds,  and  Sheffield. 

The  power  given  to  commissioners  acting  under  the  Towns 
Improvement  Clauses  Act,  1847,  to  “cause  their  sewers  to 
communicate  with  and  empty  themselves  into  the  sea  or  any 
public  river,”6  is  subject  to  the  condition  that  they  create  no 
nuisance  thereby.7 

Legal  Proceedings  in  respect  of  Pollution  of  Streams. — Apart 
from  the  express  provision  contained  in  the  above  section,  there 
is  an  established  principle  that  general  statutory  powers  con- 
ferred for  carrying  out  a certain  object  must  be  so  exercised  as 
not  to  create  a nuisance ; 8 though  where  special  power  is  givam 
or  a special  duty  imposed  to  do  a particular  thing  in  a par- 
ticular manner,  and  the  thing  cannot  be  so  done  without  neces- 
sarily creating  a nuisance,  the  statute  must  be  taken  to  have 
legalised  the  nuisance;9  and  this  is  so  even  where  there  is  a 
discretion  with  respect  to  the  site  to  be  chosen  for  establishing 
that  which  will  cause  the  nuisance.10 

If  a stream,  into  which  sewage  is  discharged  by  a local 


(1)  57  & 58  Viet.  c.  clxxxvii., 
•ss.  90-108 , post,  p.  1055. 

(2)  29  & 30  Viet.  c.  89,  s.  65. 

(3)  Reg.  v.  Starnes  Local  Board, 
60  L.  T.  (N.S.)  261 ; 53  J.  P. 
358* 

(4)  55  & 56  Viet.  c.  cxci. 

(5)  57  & 58  Viet.  c.  clxvi. 

(6)  10  & 1 1 Viet.  c.  34,  s.  24,  post. 

(7)  A ttorney- General  v.  Kingston- 

on-Thames , 34  L.  J.  Ch.  481  ; n 

Jur.  (n.s.)  596;  12  L.  T.  (N.S.) 

665  ; 29  J.  P.  515  ; and  see  Attorney  - 


General  v.  Leeds  Corporation , L.  R. 

5 Ch.  583;  39  L.  J.  Ch.  71 1 ; 19 
YV.  R.  19. 

(8)  Metropolitan  Asylum  District 
v.  Hill , post , p.  248. 

(9)  Blantyre  v.  Clyde  Navigation 
Trustees , W.  N.  1871,  p.  69. 

(10)  London , Brighton , and  South 
Coast  Railway  Company  v.  Truman , 
Hanbury  &>  Co.,  L.  R.  11  App. 
Cas.  45  ; 55  L.  J.  Ch.  354 ; 54  L.  T. 
(N.S.)  250  ; 34  W.  R.  657  ; 50  J.  P. 
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38  & 39  Viet*  authority  or  by  a private  person,  is  so  polluted  as  to  cause  a 

c*  55>  s-  J7>  public  nuisance,  that  is  to  say,  to  be  injurious  to  the  neighbour- 
ing inhabitants  generally,  proceedings  may  be  taken  either  in 

the  name  of  the  Queen  by  indictment,  or  in  the  name  and  with 

the  consent  and  fiat  of  the  Attorney-General  for  an  injunction. 
If  the  pollution  is  specially  injurious  to  a particular  person, 
he  may  bring  his  action  for  damages  in  respect  of  any  injury 
which  he  has  already  sustained,  and  is  also  entitled  to  an  in- 
junction to  restrain  the  continuance  or  commencement  of 
the  pollution  which  has  caused  or  will  cause  injury  to  him. 
Instances  of  such  proceedings  are  given  below. 

Indictment. — Statutory  powers,  although  granted  for  the 
public  benefit,  are  only  co-extensive  with  the  power  to  exercise 
them  without  an  infringement  of  the  general  law ; and  where 
the  exercise  of  such  powers  is  not  compulsory  upon  those  to- 
whom  they  are  granted,  and  new  and  unforeseen  circumstances 
subsequently  arise  which  render  the  exercise  of  them  a 
nuisance,  an  indictment  will  lie  in  respect  thereof,1  unless 
the  nuisance,  the  subject  of  the  indictment,  is  the  very  thing 
contemplated  by  the  Legislature.2 

Injunction. — When  the  Legislature  imposes  certain  condi- 
tions on  a public  body  for  the  protection  of  the  public,  that 
body  cannot  break  the  conditions  and  plead  in  excuse  that 
they  are  necessary  for  the  protection  of  the  public.  Therefore, 
in  an  action  to  restrain  a local  board  from  pouring  noxious 
matter  into  a stream,  though  there  is  no  evidence  that  damage 
is  caused  to  any  person  thereby,  an  injunction  is  a matter  of 
course.  Where,  therefore,  the  local  board  of  C.  had  constructed 
sewage  works  with  an  outfall  into  the  river  Derwent,  and  it 
appeared  that  they  did  discharge  filthy  matter  into  the  river, 
but  that  no  trace  of  bad  effect  on  the  water  was  discoverable  at 
W.,  eight  miles  below  C.,  the  Master  of  the  Rolls  held  that  they 
were  not  entitled  to  effect  the  purity  of  the  water  at  the  point 
of  discharge,  and  granted  an  injunction  on  an  information  at 
the  relation  of  the  local  board  of  W.  with  costs, — that  being  a 
proceeding  by  the  Attorney-General  to  enforce  the  terms  of  a 
public  Act  against  a public  body  and  not  requiring  evidence  of 
injury  to  support  it — but  dismissed  the  bill  with  respect  to  the 
private  injury,  which  accompanied  the  information,  with  costs, 
the  case  of  nuisance  having  failed.3 

Where  a nuisance  is  caused  to  a riparian  owner  by  the 
fouling  of  a river  by  several  different  persons,  it  is  no  answer 
to  an  application  for  an  injunction  made  against  any  one  of 
them,  that  the  share  contributed  by  him  to  the  nuisance  is 
inappreciable  or  insufficient  to  cause  damage  to  the  plaintiff.4 


(1)  Reg.  v.  Bradford  Navigation , 
6 B.  &S.  631  ; 34  L.  J.  Q.  B.  191  ; 
II  Jur.  (N.S.)  766  ; 13  W.  R.  892  ; 
29  J.  P.  613. 

(2)  Rex  v.  Pease , 4 B.  & Ad.  30. 

(3)  Attorney-Genei'al  v.  Cocker- 


inouth  Local  Boards  L.  R.  18  Eq. 
172;  44  L.  J.  Ch.  118;  30  L.  T. 
(N.s.)  590;  22  W.  R.  619. 

(4)  Blair  v.  Deakin , 57  L.  T. 
(N.s.)  522;  52  J.  P.  327. 
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Whenever  an  illegal  act  is  being  committed,  which  in  its  38  & 39  Wet. 
nature  tends  to  the  injury  of  the  public,  the  Attorney-General  c*  s* 1 n' 
can  maintain  an  action,  on  behalf  of  the  public,  to  restrain  the 
commission  of  the  act  without  adducing  any  evidence  of  actual 
injury  to  the  public.1 

A local  authority  may  act  as  relators  in  an  action  in  the 
name  of  the  Attorney-General  to  abate  a public  nuisance, 
whether  or  not  their  property  sustains  any  damage.  And 
where  their  property  does  sustain  damage,  they  may  bring  an 
action  at  common  law  even  though  the  defendant  may  be 
protected  from  proceedings  under  the  Act  by  sect.  3 34. 2 

An  information  was  filed  by  the  Attorney-General  at  the 
relation  of  certain  inhabitants  to  restrain  a canal  company  and 
their  lessees  from  diverting  into  their  canal  any  filth,  sewage, 
or  polluted  matter  or  water,  so  as  to  be  a nuisance  to  the 
inhabitants  of  Bradford,  the  company  having  been  empowered 
by  their  Act  to  take  water  for  the  purposes  of  the  canal  from 
a stream  which,  at  the  time  of  the  passing  of  the  Act,  was 
pure.  The  company  had  previously  been  found  guilty  on  an 
indictment  for  creating  a nuisance,3  and  it  was  held  that  the 
inhabitants  were  not  prevented  from  obtaining  relief  by  the  fact 
that  the  pollution  of  the  canal  had  been  gradually  increasing 
for  some  twenty  or  thirty  years,  and  that  they  had  waited  some 
ten  years  before  filing  their  bill ; nor  by  the  fact  that  a worse 
nuisance  might  be  created  in  the  stream  from  which  they  re- 
ceived the  pollution.4 

Although  a river  is  polluted  before  it  receives  the  drainage 
of  a town,  landowners  on  the  banks  are  entitled  to  restrain  the 
further  pollution  though  it  has  continued  for  sixteen  years.5 

There  may  be  a legal  right  by  immemorial  custom  in  an 
ancient  corporation  to  cause  the  sewage  of  a borough  to  be 
discharged  into  a tidal  river  by  such  sewers  as  may  from  time 
to  time  be  necessary.6  But  they  may  be  restrained  from; 
collecting  the  whole  mass  and  pouring  it  into  the  river  at  one 
time  so  as  to  cause  a nuisance.7 

The  state  of  a stream  previously  to  the  establishment  of  a; 
sewage  farm,  which,  it  was  alleged,  rendered  the  nuisance  less; 
by  collecting  and  filtering  the  sewage  which  was  before  dis- 


(1)  Attorney -General  v.  Shreivs- 
bury  ( Kingsla?id ) Bridge  Company , 

L.  R.  21  Ch.  D.  752;  51  L.  J.  Ch. 
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ante , p.  66. 
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Navigation  Company , L.  R.  2 Eq. 
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(5)  Attorney  - General  v.  Leeds 
Corporatio?i,  post,  p.  71. 
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missioners v.  Bridgewater  Corpora- 
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same  point. 


68 


The  Public  Health  Act , 1875.  [Part 


38  & 39  Viet,  charged  straight  into  the  stream,  was  held  not  to  affect  a 
c.  55,  s.  17,  n.  riparian  owner’s  right  to  an  injunction  to  restrain  the  local 
board  from  polluting  the  stream  by  discharging  the  effluent 
from  their  sewage  farm  into  it,  when  it  was  proved  that  a 
nuisance  existed  at  the  time  of  the  commencement  of  the 
action,  and  an  injunction  was  granted  accordingly.1 

Where  a prescriptive  right  to  foul  a stream  has  been  acquired, 
the  fouling  must  not  be  considerably  enlarged  to  the  prejudice 
of  other  people,  and  the  fact  that  the  stream  is  fouled  by  others 
would  not  be  a defence  to  a suit  to  restrain  the  fouling  by  one. 
Again,  the  mere  suspension  of  a prescriptive  right  to  foul  a 
stream  is  not  sufficient  to  destroy  the  right  without  some 
evidence  of  an  intention  to  abandon  it ; but  where  works  had 
not  been  used  for  more  than  twenty  years,  and  had  been 
allowed  to  go  to  ruin,  the  Court  on  appeal  held  that  the  right 
of  fouling  a stream  attached  to  the  works  was  lost.  It  was  also 
held  that  the  owner  of  land  on  the  banks  of  the  river  can 
maintain  a suit  to  restrain  the  fouling  of  the  water  of  the 
river  without  showing  that  the  fouling  is  actually  injurious 
to  him.2 

The  prescriptive  right  of  owners  of  certain  houses  to  drain 
their  premises  into  a river  was  held  not  to  be  vested  in  a 
local  board,  that  being  a new  body  created  by  the  statute ; 
and  the  board  were  therefore  held  not  to  be  entitled  to  carry 
down  any  additional  sewage  into  the  river  without  first  obtain- 
ing the  consent  of  the  owners ; the  local  board,  as  a modern 
body,  having  no  prescriptive  right.3 

It  was  held  that  the  prescriptive  right  (if  any)  of  a fell- 
monger  to  foul  a stream  by  the  refuse  of  his  premises,  would 
not  entitle  him  to  foul  it  even  to  a less  extent  by  the  refuse 
of  a tannery  which  he  had  recently  established  on  the  same 
premises.  It  was  however  doubted  whether  the  Prescription 
Act  applied  at  all  to  the  case.4 

Where  one  has  a right  to  the  use  of  an  ancient  stream  of 
water  flowing  through  his  land,  and  sewage  matter  is  so  precipi- 
tated into  it  as  to  pollute  it,  and  to  prevent  his  using  it,  he  may 
come  to  the  Court  for  an  injunction  to  restrain  the  pollution 
before  it  becomes  an  undoubted  nuisance  : and  it  is  not  compe- 
tent to  the  persons  causing  the  nuisance  to  claim  as  against  him 
a prescriptive  right  to  discharge  the  sewage  into  the  stream, 
which  right  could  be  acquired  only  by  a continuance  for  the 
period  of  twenty  years  : and  the  Master  of  the  Rolls  said  : — •“  I 
do  not  think  that  private  rights,  as  such,  ought  to  be  interfered 
with  by  public  interests.  It  so  happens  that  in  this  case  we  may 
fairly  say  the  right  of  an  individual  is  not  only  compatible,  but 


( 1 ) Taylor  v.  East  Barnet  Valley 
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identical,  with  the  interests — the  true  interests,  I think — of  the  38  & 39  Vict* 
public.  The  injury  done  to  the  public  at  large  by  the  pollution  c‘  ^ s-  n> 
of  a stream  of  water  may  be  immense.  It  is  almost  impos- 
sible to  calculate  the  amount  of  mischief  which  may  accrue  to 
cattle  drinking  it,  or  to  persons  living  in  its  neighbourhood 
and  using  it  for  their  various  purposes  of  life.  What  do  the 
evidence  of  science  and  the  opinions  of  scientific  men  tell  us  ? 

They  show — and  this  Court  cannot  in  such  a case  disregard 
the  fact  that  such  things  are — they  show  us  that  the  diseases 
which  may  overtake  men  and  animals  from  the  use  of  a stream 
of  water  which  has  been  polluted  by  the  discharge  into,  or 
absorption  by  it,  of  even  the  minutest  particles  of  feculent 
matter,  are  almost  infinite  and  incalculable.”  1 

On  the  other  hand,  to  maintain  a quia  timet  action  to  restrain 
an  apprehended  injury,  when  it  is  not  alleged  that  any  injury 
has  actually  been  sustained  at  the  time  of  the  commencement 
of  the  action,  it  is  necessary  to  prove  imminent  danger  of  a 
substantial  kind,  or  that  the  apprehended  injury,  if  it  does 
come,  will  be  irreparable.2 

An  information  having  been  instituted  at  the  relation  of  the 
conservators  of  the  river  Thames  to  restrain  the  corporation 
of  Kingston-upon-Thames  from  altering  their  drains  so  as  to 
discharge  a greatly  increased  quantity  of  sewage  into  the  river, 
the  Court,  considering  upon  the  evidence  that  neither  present 
nuisance  nor  probability  of  immediate  prospective  nuisance 
had  been  proved,  dismissed  the  information ; without  prejudice, 
however,  to  future  proceedings  in  the  event  of  nuisance  being 
subsequently  occasioned ; 3 and  the  Court  will  dismiss  a claim 
for  an  injunction  to  restrain  a local  board  from  discharging 
sewage  into  a river  if  the  injury  proved  be  trifling.4  And  per 
Turner,  L.J.5 : “ I adhere  to  the  opinion  which  was  expressed 
by  me  and  by  the  Lord  Chancellor  in  Attorney-General  v. 

Sheffield  Gas  Consumers  Company ,6  that  it  is  not  in  every  case 
of  nuisance  that  the  Court  will  interfere.  I think  it  ought  not 
to  do  so  in  cases  in  which  the  injury  is  merely  temporary  and 
trifling ; but  I think  it  ought  to  do  so  in  cases  in  which  the 
injury  is  permanent  and  serious ; and  in  determining  whether 
the  injury  is  serious  or  not,  regard  must  be  had  to  all  the 
consequences  which  may  flow  from  it.” 7 

And  it  is  laid  down  as  a settled  rule  of  law  that  where  a 
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work  of  great  public  importance  cannot  be  effected  without 
interfering  with  private  rights,  the  private  rights  must  prevail, 
and  that  the  public  work  must  be  carried  out  as  best  it  may 
without  such  interference.  But  where  a great  public  object  is 
to  be  attained,  as,  for  example,  the  drainage  of  a town,  then 
the  Court  should  put  no  difficulty  unnecessarily  in  the  way  of 
carrying  such  object  into  effect.  In  considering  questions  of 
nuisance,  the  Court  must  have  regard  to  the  extent  of  the 
nuisance,  and  to  the  balance  of  inconvenience,  and  if  the 
extent  of  inconvenience  sustained  is  trifling,  and  such  as  may 
readily  be  compensated  by  money,  the  right  of  parties  creating 
the  nuisance  must  not  be  interfered  with  where  the  objects 
which  they  seek  to  attain  are  of  considerable  importance. 
The  Court  should  not  interfere  by  injunction  to  prevent  a 
nuisance  if  the  injury  is  temporary  and  trifling,  but  it  ought  to 
do  so  if  it  is  permanent  and  serious.1 

Local  authorities  may  be  restrained  by  injunction  from 
executing  works  of  drainage  when  they  cause  injury  to  private 
rights,  and  it  is  the  duty  of  those  who  carry  out  the  provisions 
of  a local  Act  in  which  the  Public  Health  Act  is  incorpo- 
rated by  executing  sewerage  and  drainage  works,  to  do 
so  in  such  a manner  as  not  to  be  injurious  to  the  owners 
of  the  adjoining  land,  and  therefore  the  Court  will  interfere 
by  injunction  to  prevent  such  nuisance.  The  Court  will 
not  in  such  a case  balance  the  convenience  of  the  in- 
habitants of  a town  against  the  legal  rights  of  an  individual 
complainant.2 

Thus  in  a case  in  which  the  plaintiffs  were  owners  of  land 
on  the  banks  of  a river  in  which  they  had  watering-places  and 
a free  fishery,  and  a local  board  carried  their  sewers  through 
other  lands  with  an  outlet  into  the  river,  it  was  held  that  the 
plaintiffs  had  an  “ interest  ” in  the  river  within  the  meaning  of 
the  Public  Health  Act,  1848, 3 and  were  entitled  to  an  injunc- 
tion to  restrain  the  board  from  interfering  with  it,  but  that  they 
would  not  be  able  to  maintain  an  action  for  an  interference 
with  their  rights  unless  they  were  injured  thereby.  It  was  also 
held  that  works  producing  an  outfall  of  the  sewage  of  a town 
above  the  watering-places  was  such  an  interference  as  to  cause 
injury  to  the  landowners,  and  that  whether  this  was  established 
or  not,  it  ought  (if  not  consented  to  by  them)  to  be  restrained 
by  injunction,  being  the  act  of  a public  body  exercising  its 
powers.4 

And  in  another  case  the  sewage  of  a town  had  been  con- 
veyed to  a river  by  a local  board,  and  having  been  only 
partially  deodorized  and  disinfected  before  coming  in  con- 
tact with  the  river,  had  so  polluted  the  water  passing  the 


(1)  Lilly  white  v.  Trimmer,  36 
L.  J.  Ch.  525 ; 16  L.  T.  (n.s.)  318. 

(2)  Attorney -General  v.  Birming- 

ham Town  Council , 4 K.  & J.  52&  > 


6 W.  R.  811  ; 22  J.  P.  561. 

(3)  11  & 12  Viet.  c.  63,  s.  145. 

(4)  Oldaker  v.  Hunt , 6 De  G. 
M.  & G.  376  ; 1 Jur.  (N.s.)  785. 
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plaintiffs  property  as  to  kill  the  fish,  and  otherwise  to  cause  3§  & 39  Viet, 
a nuisance  : it  was  held  that  the  plaintiff  was  entitled  to  an  c>  55>  s’  *7>  n- 
injunction.1 

And  an  injunction  will  be  granted,  as  well  as  damages 
awarded,  since  the  cause  of  injury  varies  from  day  to  day,  and 
the  rights  of  riparian  proprietors  are  not  limited  to  their  present 
modes  of  enjoyment.2 

Even  where  it  is  shown  that  the  granting  of  an  injunction 
would  be  injurious  to  a greater  number  of  persons  than  refusing 
it,  the  Court  will  not  on  that  ground  refuse  an  injunction, 
since  that  would  interfere  with  the  discretion  of  the  Attorney- 
General  in  granting  his  fiat  for  the  commencement  of  pro- 
ceedings.3 

Knight  Bruce,  L.  J.,  made  the  following  observations : — 

“With  regard  to  the  public  question,  there  is  another  con- 
sideration not  to  be  forgotten.  I agree  that  motives  are  very 
•often  immaterial  with  reference  to  the  manner  of  disposing  of 
3,  suit  ....  Where,  however,  the  public  interest  purports  to 
be  asserted,  it  is  not  wholly  immaterial,  at  least  upon  an  inter- 
locutory application,  to  look  into  the  motives  from  which,  or 
under  which,  the  matter  is  brought  forward.  Now,  in  the 
present  case,  though  the  Attorney-General’s  name  is  used,  it 
is  impossible  not  to  see  that  the  suit  has  been  instituted  more 
from  regard  to  private  than  to  public  good.  If  the  public 
interest  clearly  required  the  immediate  interposition  of  the  Court, 
that  might  not  be  material.  But  we  find,  as  a fact,  that  the 
majority  of  the  town  council  is  in  favour  of  what  the  defendants 
are  proposing  to  do ; and,  on  a question  of  discretion,  it  is 
impossible,  with  reference  to  a community  of  this  description, 
not  to  look  with  some  degree  of  attention  at  what  the  governing 
body  of  the  borough  think  on  the  subject.”  4 

A bill  was  filed  to  restrain  the  corporation  of  Blackburn  from 
allowing  to  flow  into  the  Blakewater  sewage  from  a main  sewer 
in  their  district.  The  plaintiff  was  tenant  for  life  of  premises 
through  which  the  river  Darwen  flows,  into  which  the  Blake- 
water, a stream  flowing  through  Blackburn,  empties  itself  at  a 
distance  of  about  3400  yards  above  the  residence  of  the  plain- 
tiff. The  cause  was  heard  on  the  25th  of  June,  1866,  and 
Wood,  V.-C.,  in  granting  an  injunction  to  restrain  the  corpora- 
tion from  permitting,  after  the  2nd  of  November,  1866,  any 
sewage  or  other  offensive  matter  to  pass  through  their  main 
drain  in  the  bill  mentioned,  or  through  any  other  drain  under 


(1)  Bidder  v.  Croydon  Local 
Board  of  Health , 6 L.  T.  (n.s.)  778. 

(2)  Pennington  v.  Brinsop  Hall 
Coal  Company , L.  R.  5 Ch.  D.  769  ; 
46  L.  J.  Ch.  773  ; 37  L.  T.  (n.s.) 
149 ; 25  W.  R.  874  ; 41  J.  P.  758. 

(3)  Attorney  - General  v.  Leeds 
* Corporation , L.  R.  5 Ch.  583  ; 30 

L.  J.  Ch.  71 1 ; 19  W.  R.  19.  See 


also  Attorney -General  v.  Basingstoke 
(Mayor,  &=c.)  (45  L.  J.  Ch.  726  ; 
24  W.  R.  817),  as  to  the  interven- 
tion of  the  Attorney-General. 

(4)  In  the  Attorney- General  v. 
Sheffield  Gas  Consumers  Company , 
3 De  G.  M.  & G.  31 1 ; 22  L;  J.  Ch. 
81 1 ; 17  Jur.  (N.s.)  677. 
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38  & 39  Viet,  their  control,  into  the  river  Blakewater  in  such  a state  as  ta 
c.  55»  s.  i7)  n.  p0jiute  the  water  thereof,  and  thereby  occasion  any  nuisance 
to  the  injury  or  damage  of  the  plaintiff,  and  ordering  them  to 
pay  the  costs  of  the  suit,  observed — Having  regard  to  the  many 
decisions  that  had  been  come  to  at  law  and  in  equity  upon  this 
subject,  the  notion  of  collecting  all  the  sewage  of  a large  town 
and  pouring  it  into  a river  without  the  slightest  attempt  to  clear 
it  of  any  of  its  grossest  materials,  was  simply  monstrous.  Of 
what  use,  he  said,  was  it  now  for  the  corporation  to  tell  the 
Court  that  they  were  anxious  to  abate  the  nuisance  as  soon  as. 
possible  ? They  had  no  right  to  commit  a nuisance  and  then 
say,  “ Give  us  a little  time  and  we  will  put  an  end  to  it.” 1 

In  matters  of  injunction  to  restrain  nuisances  it  is  the  duty 
of  the  Court  to  ascertain  the  exact  state  of  the  law  which  regu- 
lates the  relation  of  the  parties  who  are  brought  before  it,  and 
then  to  act  upon  it  without  reference  to  the  difficulties  of  the 
case  on  the  part  of  those  against  whom  it  is  obliged  to  decide, 
leaving  those  parties,  if  there  be  no  other  mode  of  escape,  to 
desist  from  the  acts  complained  of.  The  exception  to  this  rule 
is  only  where  there  is  a physical  impossibility  of  restoring 
things  to  their  previous  condition,  as  where  trees  have  been 
actually  felled.  Where  therefore  a nuisance  by  pouring  sewage 
into  a brook  was  clearly  established  at  the  hearing,  the  Court 
of  Appeal  discharged  an  order  of  Malins,  V.-C.,  referring  it  to 
an  expert  to  inquire  whether  the  sewage  could  be  purified  or 
diverted,  and  at  once  declared  the  rights  of  the  relators,  and 
awarded  them  the  injunction  they  sought,  but  suspended  its 
operation  for  a short  time  that  the  defendants  might  consider 
how  they  could  best  obey.2 

Where  a sewa ge  system  was  constructed  which  resulted  in  a 
gradually  increasing  nuisance  to  the  plaintiff  and  the  public 
generally,  and  it  being  represented  that  the  evil  could  only  be 
dealt  with  effectually  by  a comprehensive  scheme,  and  that  no 
such  scheme  could  prudently  be  adopted  pending  a parlia- 
mentary inquiry  into  the  whole  subject,  the  Court  granted  an 
immediate  injunction  against  any  extension  of  the  system,  and 
restrained  the  continuance  of  the  existing  nuisance  from  and 
after  the  expiration  of  one  year  from  the  filing  of  the  bill.3 

In  another  case  where  an  information  to  restrain  a nuisance- 
was  filed  nine  months  before  the  hearing,  and  up  to  the  hearing 
no  steps  had  been  taken  to  abate  the  nuisance,  a perpetual 
injunction  was  granted  with  liberty  to  apply.4 

But  where  a person  cannot  physically  put  an  end  to  a 
nuisance,  and  can  only  stop  it  by  obtaining  an  injunction  (as 
for  instance  where  he  has  a sewer  passing  through  his  land  and 


(1)  Fieldenx.  Blackburn  Corpora - 
lion,  W.  N.  1866,  256. 

(2)  Attorney -General  v.  Colney 

Hatch  Lunatic  A sy him,  L.  R.  4 Ch. 

146  ; 38  L.  J.  Ch.  265  ; 19  L.  T. 
(N.s.) ‘708. 


(3)  Attorney -General  v.  Halifax 
Corporation , 39  L.  J.  Ch.  129  j 21 
L.  T.  (N.s.)  52. 

(4)  Attorney -General  v.  Birming- 
ham, 24  L.  T.  (n.s.)  224. 
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cannot  stop  it  up  by  reason  of  certain  prescriptive  rights  which  38  & 39  Vlct' 
others  have  acquired  to  the  use  of  it,  and  persons  who  have  c‘  55> s-  n- 
no  such  prescriptive  rights  cause  a nuisance  by  increasing  the 
volume  of  sewage  flowing  through  it),  no  action  lies  against 
him  at  the  suit  of  those  who  are  injured  by  the  nuisance.1 

Although  a local  authority  cannot  be  compelled  to  construct 
an  improved  system  of  drainage,  except  by  proceedings  under 
sect.  299  ; nor  to  bring  an  action  for  an  injunction  against  a 
third  party,  particularly  in  cases  where  the  legal  right  is  doubtful, 
still  where  the  third  party  is  acting  in  violation  of  an.  agree- 
ment entered  into  with  the  local  authority  to  pass  surface  water 
only  through  a drain,  and  where  no  special  inconvenience  is 
thereby  caused  to  other  neighbours,  an  injunction  will  be  granted 
against  the  local  authority  on  the  ground  that  they  could  them- 
selves prevent  any  nuisance  being  caused  by  stopping  up  the 
drain  which  is  used  in  contravention  of  the  agreement,  with 
the  powers  given  to  them  by  the  Public  Health  Act,  1875, 
and  this  notwithstanding  that  they  would  be  preventing  the 
third  party  from  exercising  his  right  of  passing  surface  water 
only  through  the  drain.2 

Form  of  Order  for  Injunction. — In  an  order  for  an  injunction 
to  restrain  the  pollution  of  a stream,  it  is  proper  to  insert  the 
words,  “ to  the  injury  of  the  plaintiff,”  in  order  to  establish  a 
ground  for  the  interference  of  the  Court,  and  to  prevent  its 
authority  being  invoked  for  trivial  purposes.3  The  following 
was  the  order  made  in  the  case  : — 

“ Perpetual  injunction  to  restrain  the  defendants,  &c.,  from 
discharging  from  their  works,  in  the  bill  mentioned,  into  the 
river  or  stream,  in  the  bill  also  mentioned,  to  the  injury  and 
damage  of  the  plaintiff,  so  as  to  cause  it  to  flow  to  the  plain- 
tiffs lands,  &c.,  in  a state  less  pure  than  that  in  which  it  flowed 
there  previously  to  the  establishment  of  the  said  works,  to  the 
injury  of  the  plaintiff,  any  such  refuse  or  other  matter  as  was 
discharged  by  the  defendants  from  their  said  works  into  the 
said  river  or  stream  previously  to  the  filing  of  the  said  bill, 
or  any  noxious  fluid  or  other  foul  matters  whatsoever  to  the 
plaintiff’s  injury  or  damage.” 

In  another  case4  the  Court  observed  that  the  order  made 
in  the  Halifax  Case5  would  serve  as  a model  for  all  similar 
cases.  The  order  was  as  follows  : — 

“ This  Court  doth  order  that  an  injunction  be  awarded 
against  the  defendants,  the  mayor,  &c.,  of  the  borough  of  H., 
to  restrain  the  said  defendants,  their  servants  and  agents,  from 
causing  or  permitting  any  new  outfall  into  the  H.  brook,  or  any 

(1)  Attorney -General  v.  Dorking  pany,  L.  R.  1 Eq.  77  ; 13  L.  T.  (N.s.) 

Guardians , a?ite,  p.  53.  540;  1 1 Jur.  (N.S.) 993 ; 14  W.  R.  78. 

(2)  Charles  v.  Finchley  Local  (4)  North  Staffordshire  Railway 
Board,  L.  R.  23  Ch.  D.  767  ; 52  Company  v.  Tunstall , 39  L.  J.  Ch. 

L.  J.  Ch.  554  ; 48  L.  T.  (N.s.)  569  ; 131. 

31  W.  R.  717  ; 47  j.  p.  791.  (5)  Attorney-General  v.  Halifax 

(3)  Ltngwoodx.  Stotvmarket  Com-  Corporation , ante , p.  72. 
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new  sewer  communicating  with  any  outfall  into  such  brook,  or 
any  drain  or  other  communication  with  any  such  sewer,  whereby 
any  sewage  water  may  pass  into  the  H.  brook ; and  it  is  ordered 
that  an  injunction  be  also  awarded  against  the  defendants,  the 
mayor,  &c.,  of  the  borough  of  H.,  to  restrain  the  said  defendants, 
their  servants  and  agents,  from  and  after  the  1st  of  June,  1870, 
from  causing  or  permitting  the  sewage  of  the  borough  of  H.  to 
flow  or  pass  through  outfall  sewer  A.  or  outfall  sewer  B.  in 
the  information  and  bill  mentioned,  or  any  new  outfall  into 
the  said  brook,  unless  and  until  the  same  shall  be  sufficiently 
purified  and  deodorized.  And  it  is  ordered  that  the  defen- 
dants, the  mayor,  &c.,  of  the  borough  of  H.,  do  pay  to  the 
plaintiffs,  A.,  B.,  & c.,  their  costs  of  this  suit  and  of  the  informa- 
tion, to  be  taxed  by  the  taxing  master.  And  any  of  the  parties  are 
to  be  at  liberty  to  apply  to  this  Court  as  they  may  be  advised.” 

Enforcemeiit  of  Injunction. — A local  board  was  restrained  by  a 
decree  of  the  Court,  at  the  suit  of  an  individual,  from  allowing 
sewage  to  flow  into  a river  after  a certain  date.  The  board  did 
not  stop  the  sewage,  but,  having  tried  and  failed  to  render  it 
inoffensive,  the  Court  held  that  they  had  committed  a contempt 
of  Court,  and  were  not  excused  by  the  fact  that  they  were  acting 
in  the  matter  on  behalf  of  the  public,  and  carrying  out  duties  im- 
posed upon  them  by  Act  of  Parliament.  An  order  for  sequestra- 
tion for  contempt  will  be  granted  against  a public  body  having 
property  vested  in  it  for  various  public  purposes  if  it  appear 
to  the  Court  that  there  is  property  on  which  the  sequestration 
would  operate,  and  the  Court  has  power  not  only  to  issue  but 
to  enforce  a sequestration  if  its  orders  be  not  obeyed.1 

Where  an  order  of  sequestration  had  been  issued  against  a 
local  board  upon  an  injunction  to  restrain  them  from  polluting 
a brook  with  sewage,  and  afterwards  sewage  works  had  been 
completed  and  were  in  full  operation,  the  defendants  applied 
for  the  order  to  be  discharged ; but  the  plaintiff  alleging  that  in 
consequence  of  the  sewage  passing  into  the  brook  and  a lake 
on  his  land  after  the  date  of  the  order,  his  land  had  become 
silted  up  and  he  had  expended  considerable  sums  in  having 
the  brook  and  lake  cleaned,  and  asking  for  an  inquiry  as  to  the 
damage  he  had  sustained,  the  Master  of  the  Rolls  made  an 
order  in  the  following  terms  : — Declare  that  the  defendants  are 
liable  to  make  good  all  damage  occasioned  to  the  S.  estate 
since  the  said  date,  caused  by  the  discharge  or  flow  from  the 
town  of  T.  into  the  brook  or  stream  called  C.  of  sewage  or 
other  offensive  matter.  Direct  that  the  amount  thereof  be 
ascertained  and  paid  by  the  defendants  to  the  plaintiff  or  the 
persons  entitled  to  the  said  estate.2 

Right  to  Flow  of  Sewage.— It  would  seem  that  a right  to  the 
flow  of  sewage  in  a natural  stream,  which  would,  but  for  such 

(i)  Spokes  v.  Banbury  Local  W.  R.  169. 

Board)  L.  R.  1 Eq.  42  ; 35  L.  J.  (2)  Goldsmid  v.  Tunbridge  Wells  t 
Ch.  105;  11  Jur.  (N.s.)  1010;  14  W.  N.  1872,  p.  163. 
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:sewage,  be  pure,  would  not  necessarily  be  acquired  by  prescrip-  38  & 39  Vict- 
tion,  but  that  the  persons  entitled  to  divert  the  sewage  from  the  c#  55>  s*  l7,  n> 
stream  might  do  so.1 

Pollution  of  Artificial  Stream. — A watercourse  though  artificial 
may  have  been  originally  made  under  such  circumstances  as  to 
give  all  the  rights  that  the  riparian  proprietors  would  have  had 
if  it  had  been  a natural  stream ; and  therefore  in  an  action  by 
one  riparian  proprietor  against  another  for  the  pollution  and 
diversion  of  a watercourse,  it  was  held  to  be  a misdirection  of 
.the  judge  to  tell  the  jury  that  if  the  stream  were  artificial  and 
made  by  the  hand  of  man  the  plaintiff  could  have  no  cause  of 
.action.2  In  an  Irish  case,  in  which  the  English  decisions  on  the 
subject  were  considered,  it  was  laid  down  that  if  the  watercourse 
is  of  a permanent  nature,  and  constructed  for  lasting  purposes, 

.and  especially  for  the  general  benefit  of  the  parties  in  its 
vicinity,  and  not  merely  with  the  temporary  and  private  object 
of  benefiting  the  property  of  those  by  whom  it  was  constructed, 

.such  as  draining  a mine,  or  a mining  district,  or  the  like, 
riparian  rights  may  be  acquired  in  its  water,  just  as  in  a natural 
.stream.3 

Abatement  of  Nuisance  by  Owner  of  Property  affected. — Gene- 
rally with  regard  to  the  abatement  of  a nuisance  to  property 
■caused  by  sewage  or  otherwise,  it  has  been  held  that  in  abating 
a nuisance  to  his  property  a man  may  be  justified  in  interfering 
{so  far  as  is  necessary)  with  the  property  of  the  wrong-doer, 
but  not  in  interfering  with  the  property  of  innocent  third 
persons ; and  consequently  where  there  are  alternative  modes 
of  abating  the  nuisance,  he  is  bound  to  choose  that  mode 
which  may  inflict  damage,  however  great,  on  the  wrong-doer, 
rather  than  that  which  would  be  productive  of  mischief,  how- 
ever small,  to  innocent  third  persons,  or  to  the  public.4  This 
case  had  reference  to  a watercourse  made  to  carry  off  the  water 
pumped  from  a colliery. 


Sect.  18.  Any  local  authority  may  from  time  to  time  Alteration 
•enlarge  lessen  alter  the  course  of  cover  in  or  otherwise  an(l  discon- 
improve  any  sewer  belonging  to  them,  and  may  discon- tmuance  of 
tinue  close  up  or  destroy  any  such  sewer  that  has  in  their  ^ 45. 
opinion  become  unnecessary,  on  condition  of  providing  a S.U.  1865, 
sewer  as  effectual  for  the  use  of  any  person  who  may  be  s.  4. 
deprived  in  pursuance  of  this  section  of  the  lawful  use  of 
any  sewer : Provided  that  the  discontinuance  closing  up 
or  destruction  of  any  sewer  shall  be  so  done  as  not  to 
create  a nuisance. 


(1)  Gaved  v.  Martin , 19  C.  B. 
<N.s.)  732  j 34  L.  J.  C.  P.  353;  11 
Jur.  (n.s.)  1017  ; 13  L.  T.  (n.s. ) 74. 

(2)  Sutcliffe  v.  Booth , 32  L.  J. 

Q.  B.  136;  9 Jur.  (N.s.)  1037. 

Magor  v.  Chadwick , 11  A.  & E. 
571. 


(3)  Blackburne  v.  Somers , 5 L. 

R.  Ir.  1. 

(4)  Roberts  v.  Rose , L.  R.  1 Ex. 
82 ; 35  L.  J.  Ex.  62 ; 12  Jur. 
(N.S.)  78;  13  L.  T.  (N.s.)  471  ; 14 
W.  R.  225  ; 4 H.  & C.  103. 
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Note. — Alteration  of  Sewers  and  Drains. — If  a sewer  or  drain 
interferes  with  a river,  canal,  dock,  &c.,  another  may  in  certain 
cases  be  substituted  for  it  under  sect.  331. 

House  drains  may  be  disconnected  from  one  sewer  and  con- 
nected with  another  under  sect.  24. 

Sect.  19.  Every  local  authority  shall  cause  the  sewers 
belonging  to  them  to  be  constructed  covered  ventilated 
and  kept  so  as  not  to  be  a nuisance  or  injurious  to  health,, 
and  to  be  properly  cleansed  and  emptied. 


Note. — Construction  of  Sewers. — Care  should  be  taken  to 
construct  the  sewers  and  drains  of  sufficient  capacity  or  dimen- 
sions for  the  conveyance  of  the  ordinary  quantity  of  sewage  of 
the  district ; for  if  new  sewers  be  not  so  constructed,  the  local 
authorities  will  be  liable  for  any  damage  occasioned  by  the' 
overflow  or  bursting,  and  persons  are  not  bound  to  incur  any 
expense  in  protecting  their  premises  from  the  consequences  of 
negligent  construction.  The  fact  that  a sewer  had  been  con- 
nected with  and  caused  to  discharge  its  contents  into  one  of 
smaller  bore  was  treated  as  evidence  of  negligence  in  the  con- 
dition of  a sewer,  and  sufficient  to  make  a local  authority 
liable,  although  the  damage  complained  of  arose  at  the  time  of 
an  extraordinary  storm.  But  apparently  they  would  not  be 
held  liable  in  case  a sewer  had  stood  for  some  years  and  then 
burst,  for  this  would  be  evidence  to  show  that  it  had  been 
constructed  sufficiently  well  so  far  as  ordinary  seasons  were 
concerned,  and  the  board  are  not  bound  to  provide  against 
extraordinary  storms  or  other  occurrences  which  they  could 
not  reasonably  be  expected  to  foresee.1  Thus  an  urban 
sanitary  authority  were  held  by  Romer,  J.,  not  to  be  liable  for 
the  flooding  of  certain  cellars  by  sewage  which  had  been  driven 
up  the  drains  in  consequence  of  a heavy  storm  having  blocked 
the  sewer ; for  it  was  found  the  flooding  did  not  arise  from 
any  want  of  repair  of  the  sewer,  but  from  the  increase  in  the 
number  of  buildings  draining  into  it  having  been  too  great  for 
the  size  of  the  sewer.2 

They  are  not  bound  to  provide  sewers  sufficient  to  sustain 
the  pressure  caused  by  extraordinary  storms, — and  if  an  acci- 
dent be  caused  by  such  a storm,  it  would  be  the  act  of  God, 
and  the  authority  would  not  be  responsible.3 


(1)  Brown  v.  Sargent , 1 F.  & F. 

112. 

(2)  Strett on's  Derby  Brewery 

Company  v.  Mayor , &c.,  of  Derby , 
L.  R.  1894,  1 Ch.  431  ; 63  L.  J. 
Ch.  135  ; 69  L.  T.  (N.s.)  791  ; 42 
W.  R.  538.  See  also  Robinson  v. 
Workington  Corporation , post , p. 
652. 

(3)  Blyth  v.  Birmingham  Water- 
works Company , 11  Ex.  781;  25 


L.  J.  Ex.  212  ; 2 Jur.  (n.s.)  333  ; 
Whitehouse  v.  Birmingham  Canal' 
Company , 27  L.  J.  Ex.  25  ; Ruck  v„ 
Williams , 3 II.  & N.  308 ; 27  L.  J. 
Ex.  357  ; Alston  v.  Grant , 3 E.  & 
B.  128  ; 23  L.  J.  Q.  B.  163  ; 18  Jur.. 
332  ; also  Nichols  v.  Marsland  (L. 
K.  2 Ex.  D.  1 ; 46  L.  J.  Ex.  174  ; 
35  L.  T.  (n.s.)  725),  which  was  the 
case  of  a lake  which  burst  its  em- 
bankments after  heavy  rains ; and 
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Commissioners  of  sewers  who  used  for  the  purposes  of  their  38  & 39  Vict- 
sewage  an  ancient  tidal  ditch,  which  ran  along  the  side  of  a c'  55*  s*  x9>  n' 
highway,  were  held  to  be  under  no  obligation  to  fence  it  for 
■the  protection  of  passengers  on  the  highway.1 

In  constructing  a sewer  care  must  be  taken  that  it  does  not 
■create  a nuisance  by  its  discharge.  A local  authority  as  a body 
•are  liable  to  an  action  for  negligently  carrying  out  works  within 
their  powers,  so  as  to  cause  an  injury  to  any  person,2 — and  it 
seems  that  an  injury  so  caused  could  not  be  compensated  as 
“ damages  sustained  by  reason  of  the  exercise  of  the  powers  of 
the  Act/’ 3 But  as  regards  nuisances  resulting  from  the  exercise 
of  statutory  powers,  it  is  to  be  observed  that  if  a statute  autho- 
rizes operations  which  create  a nuisance  without  providing 
means  for  removing  it,  a remedy  must  be  sought  from  Parlia- 
ment, for  otherwise  it  is  irremediable.4  Further  on  this  subject, 
see  the  note  to  sect.  17. 

It  was  held  that  a sanitary  authority  were  not  justified 
in  attempting  to  carry  out  a project  for  sewerage  which 
■by  the  description  contained  in  the  notices  would  cause  a 
nuisance ; and  that  the  Court  would  by  injunction  restrain 
them  from  doing  so  even  at  the  commencement  of  their 
operations.5 

In  laying  down  a scheme  of  drainage,  care  should  be  taken 
that  the  sewage  will  not  be  conveyed  into  any  stream  or  canal,  so 
as  to  pollute  the  water  which  other  persons  have  a right  to  enjoy, 
as  the  local  authority  cannot,  under  cover  of  their  legislative 
powers,  make  a sewer  which  will  have  the  effect  of  polluting 
the  water,  and  they  may  be  restrained  by  injunction  from  per- 
mitting the  discharge  of  sewage  into  the  stream  : see  sect.  1 7 
and  notes. 

The  local  authority  are  required  by  the  Rivers  Pollution 
Prevention  Act,  1876,6  to  give  facilities  for  enabling  manu- 
facturers to  drain  their  refuse  liquids  into  the  sewers,  provided 
that  nothing  injurious  is  so  discharged. 

The  Court  upheld  a conviction  and  order,  on  a complaint 
made  under  the  Nuisances  Removal  Act,  1855, 7 where  sul- 
phuretted hydrogen,  arising  from  the  mixture  in  the  local 
authority’s  sewer  of  two  liquids  flowing  through  separate  drains 
from  a chemical  company’s  premises,  escaped  into  the  street 
and  houses,  although  the  sewer  had  never  been  flushed  or 


Box  v.  Jubb  (L.  R.  4 Ex.  D.  76 ; 48 
L.  J.  Ex.  417  ; 41  L.  T.  (N.s.)  97  ; 
27  W.  R.  415),  which  related  to  an 
overflow  from  a reservoir. 

(1)  Cornwell  v.  Metropolitan  Com- 
missioners of  Sewers , 10  Ex.  771  > 
3 C.  L.  R.  417. 

(2)  See  Touzeau  v.  Slough  Urban 
District  Council , post,  p.  679. 

(3)  Southampton  and Itchin  Float- 
ing Bridge  Company  v.  Southampton- 


Local  Board , 8 E.  Sc  B.  801  ; 28 
L.  J.  Q.  B.  41  ; 4 Jur.  (N.s.)  1298. 

(4)  Blantyre  v.  Clyde  Navigation 
Trustees , W.  N.  1871,  p.  69. 

(5)  Lamacraft  v.  St.  Thomas 
Rural  Sanitary  Authority , 42  L.  T. 
(N.s.)  365  ; 44  J.  P.  441. 

(6)  39  & 40  Viet.  c.  75,  s.  7,  post. 

(7)  18  & 19  Viet.  c.  121,  s.  12, 
which  was  similar  to  s.  95  of  the 
present  Act. 
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38  & 39  Viet,  cleansed,  and  the  gas  could  not  have  escaped  but  for  its  de- 

c.  55> s-  l9>  n-  fective  construction  or  trapping.1 

The  fact  that  a sewer  is  laid  in  private  land,  and  even 
under  private  houses,  does  not  relieve  the  local  authority  from 
their  responsibility  for  its  condition.2 

System  of  Sewerage. — In  their  third  report,  the  Commissioners 
appointed  to  inquire  into  the  means  of  preventing  the  pollution  of' 
rivers  state  that  “ the  sewering  of  towns  is  a complex  question, 
and  requires  to  be  specially  studied  so  as  to  effect  the  greatest 
amount  of  good  at  the  least  risk  of  polluting  watercourses;: 
natural  streams,  as  small  brooks,  should  not  be  arched  over  and 
formed  into  sewers,  neither  should  rivers  be  made  the  receptacles 
of  sewage.  The  largest  proportion  of  rain-water  may  in  all 
cases  be  turned  over  the  surface  into  the  natural  streams ; it 
will  not  be  necessary  to  form  duplicate  systems  of  sewers  and 
drains,  but  it  will  require  intelligence  and  careful  attention  to 
preserve  surface  gradients  and  natural  outlets  for  storm  waters, 
and,  where  these  have  been  tampered  with,  to  restore  and  im- 
prove them.  The  sewers  and  drains  of  a town  should  provide 
for  the  removal  of  subsoil  water,  the  slop  and  waste  water  from 
houses,  and  the  contents  of  water-closets ; these  sewers  and 
drains  may  have  storm  overflows  in  connection  with  the  natural 
streams  of  the  district,  so  arranged  as  to  prevent  flooding  of 
houses  cr  bursting  of  the  sewers  during  thunderstorms.  All 
dry-weather  sewage  and  such  portion  of  the  surface  water  due 
to  moderate  falls  of  rain  as  find  its  way  to  the  sewers,  will  flow 
down  with  the  sewage  to  the  outlet,  and  be  a manageable 
volume  either  to  apply  by  gravity,  or  to  be  pumped  to  land  for 
agricultural  uses.  The  remark  may  be  made  that,  when  the 
sewers  overflow,  the  streams  will  be  polluted  : this  is  true,  but 
the  pollution  will  be  a minimum  ; the  sewage  will  be  in  extreme 
dilution,  and  the  natural  streams  of  the  district  will  be  in  flood, 
and  most  probably  muddy  by  grit  and  silt  washed  in  from  road 
surfaces,  and  by  fine  particles  of  soil  from  the  banks  and 
surfaces  of  the  land.  Floods  caused  by  heavy  rains  ever  have 
been  turbid,  and  ever  will  be  turbid.” 

Ventilation  of  Sewers. — Damages  under  Lord  Campbell’s  Act 
were  recovered  at  a trial  before  Collins,  J.,  for  negligence  in 
the  ventilation  of  a sewer  whereby  the  deceased  died  of  blood- 
poisoning  from  sewer-gas.  The  local  authority  had  shifted  a 
sewer-ventilating  shaft  from  a tree  and  had  run  it  up  inside  a 
stack  of  chimneys  in  a dwelling-house  by  a verbal  arrangement 
with  the  then  owner.  They  had  subsequently  ordered  the 
aperture  of  the  shaft  in  the  sewer  to  be  closed,  but  this  was 
alleged  not  to  have  been  properly  carried  out.3 

Maintenance  and  Cleansing  of  Sewers. — An  action  may  be 

(1)  St.  Helen's  Chemical  Company  (2)  See  Travis  v.  Uttley , ante, 
v.  St.  Helen's  (Mayor,  &c.),  L.  R.  p.  52. 

1 Ex.  D.  196  ; 45  L.  J.  M.  C.  150 ; (3)  Smith  v.  King’s  Norton  Rtcral 

34  L.  T.  (N.s.)  397.  District  Cotmcil,  60  J.  P.  520. 
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maintained  against  a local  authority  for  not  keeping  a sewer 
properly  cleansed,  whereby  it  becomes  choked  up,  and  the 
overflow  of  foul  water  runs  into  private  premises.1 

They  are,  however,  only  bound  to  use  reasonable  care  to 
keep  the  sewers  vested  in  them  by  the  Act  properly  cleansed 
and  emptied,  and  are  not  bound  so  to  keep  such  sewers  in  all 
events.  Where  a jury  found  that  a sewer  causing  damage  and 
an  obstruction  thereto  were  unknown  to  the  defendants,  a 
vestry  constituted  under  the  Metropolis  Local  Management 
Act,  1855,  and  that  the  sewer,  but  not  the  obstruction,  might 
have  become  known  to  them  by  exercise  of  reasonable  care, 
the  defendants  were  held  not  liable,  except  in  the  absence  of 
reasonable  care.  Per  Brett,  J.  : Where  a statute  imposes  a 
duty  on  a public  body  in  any  but  clear  and  unambiguous  terms, 
such  a duty  is  not  absolute,  but  only  a duty  to  use  reasonable 
care.2 

If  water  is  supplied  to  the  district  by  a company  and  the 
Waterworks  Clauses  Act,  1847,  is  incorporated  with  the  Com- 
pany’s Act,  that  Act  provides  for  the  supply  of  water  by  the 
company  for  cleansing  sewers,  drains,  and  for  other  public 
purposes.3 

Sect.  305  enables  the  local  authority  to  obtain  access  to  their 
sewers  through  private  lands.  In  a case  in  which  a sewer  was 
made  under  a local  Act,  and  the  right  of  access  was  only  im- 
plied, it  was  held  that  the  local  authority  were  not  entitled  to 
compensation  from  a railway  company  that  had  rendered  the 
exercise  of  such  right  less  convenient.4 

Sect.  20.  An  urban  authority  may,  if  they  think  fit, 
provide  a map  exhibiting  a system  of  sewerage  for 
effectually  draining  their  district,  and  any  such  map 
shall  be  kept  at  their  office,  and  shall  at  all  reasonable 
times  be  open  to  the  inspection  of  the  ratepayers  of  their 
district. 

Note. — Map  of  Sewers.-^ The  Public  Health  Act,  1875 
(Support  of  Sewers)  Amendment  Act,  1883, 5 which  incorporates 
certain  provisions  of  the  Waterworks  Clauses  Act,  1847,  with 
reference  to  interference  by  mining  operations  with  the  works 
of  the  undertakers,  enacts  that  as  regards  sanitary  works  (which 
include  works  of  sewerage),  existing  at  the  passing  of  the  Act, 
the  local  authority  shall  cause  the  survey  and  map  referred  to 
in  sect.  19  of  the  Waterworks  Clauses  Act,  1847,  to  be  made 
within  twelve  months  after  the  passing  of  the  Act.  The  section 


(1)  Meek  v.  Whitechapel , 2 F.  & 

F.  144. 

(2)  Hammond  v.  St.  Pancras 

Vestry , L.  R.  9 C.  P.  316  ; 43  L.  J. 

C.  P.  157  ; 30  L.  T.  (N.S.)  296 ; 22 

W.  R.  826. 


(3)  10  Viet.  c.  17,  s.  37,  post. 

(4)  Birkenhead  (Mayor,  <5rc.)  v. 
London  and  North  Western  Railway 
Company , L.  R.  15  Q.  B.  D.  572  ; 
55  L.  J.  Q.  B.  48;  50  J-  P.  84. 

(5)  46  & 47  Viet.  c.  37,  s.  3,  post. 


38  & 39  Viet, 
c.  55,  s.  19,  n. 


Map  of  sys- 
tem of 
sewerage. 
P.H.,  s.  41. 


So 


38  & 39  Viet, 
c.  55,  s.  20,  n. 


Power  of 
owners  and 
occupiers 
within  dis- 
trict to  drain 
into  sewers 
of  local 
authority. 
San.  1866, 
s.  8,  and  see 
P.H.,  s.  47. 
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referred  to  requires  the  undertakers  within  six  months  from  the 
time  at  which  any  pipes,  conduits  or  underground  works  have 
been  laid  to  cause  a survey  and  map  to  be  made  of  the  district 
within  which  they  have  been  laid,  on  a specified  scale,  and 
showing  the  course  and  situation  of  the  existing  pipes,  conduits 
and  underground  works,  and  to  correct  the  map  within  six 
months  after  making  any  alterations  in  or  additions  to  the 
works,  and  also  to  keep  the  map  or  a copy  of  it  open  to  in- 
spection at  their  office.1 

Sect.  21.  The  owner  or  occupier  of  any  premises 
within  the  district  of  a local  authority  shall  be  entitled 
to  cause  his  drains  to  empty  into  the  sewers  of  that 
authority  on  condition  of  his  giving  such  notice  as  may 
be  required  by  that  authority  of  his  intention  so  to  do, 
and  of  complying  with  the  regulations  of  that  authority 
in  respect  of  the  mode  in  which  the  communications 
between  such  drains  and  sewers  are  to  be  made,  and 
subject  to  the  control  of  any  person  who  may  be  ap- 
pointed by  that  authority  to  superintend  the  making  of 
such  communications. 

Any  person  causing  a drain  to  empty  into  a sewer  of  a 
local  authority  without  complying  with  the  provisions  of 
this  section  shall  be  liable  to  a penalty  not  exceeding 
twenty  pounds,  and  the  local  authority  may  close  any 
communication  between  a drain  and  sewer  made  in  con- 
travention of  this  section,  and  may  recover  in  a summary 
manner  from  the  person  so  offending  any  expenses  in- 
curred by  them  under  this  section. 

Note. — Right  of  Drainage  into  public  Sewers. — This  section 
gives  the  owners  and  occupiers  of  premises  within  the  district 
the  right  to  drain  into  the  public  sewers.  It  does  not  limit  the 
right  to  sewers  within  any  particular  distance  of  the  premises, 
but  on  the  other  hand  it  gives  no  express  power  to  the  owners 
or  occupiers  to  carry  their  connecting  drains  through  any  land 
which  is  not  in  their  own  ownership  or  occupation.  They 
might  no  doubt  break  up  the  surface  of  a highway  for  the 
purpose  of  making  the  connections  even  though  the  sanitary 
authority  were  not  also  the  highway  authority,  so  far  as  they 
could  do  so  without  creating  an  obstruction  to  the  traffic  or 
other  nuisance  ; 2 but  they  would  not  be  entitled  to  enter  upon 
the  private  lands  of  other  persons  for  that  purpose.3 

The  right  given  by  the  above  section  does  not  enable  the 
owner  of  premises  to  drain  them  into  a sewer  belonging  to  the 

(1)  10  Viet.  c.  17,  s.  19 .post.  (N.s.)  508;  17  W.  R.  145. 

(2)  A ttorney -Gener at v.  Cambridge  (3)  See  Bathard v.  Commissioners 

Gas  Consumers  Company , L.  R.  4 of  Sewers , 54  J*  P-  1 35* 

Ch.  71  ; 38  L.  J.  Ch.  94  ; 19  L.  T. 
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local  authority  of  a district  which  does  not  include  such  38  & 39 Vlct* 

premises,  whether  the  sewer  is  within  the  same  sanitary  district  c*  s’  21  ’ n' 

as  the  premises  or  not ; but  the  following  section  allows  him  to 
do  so  on  making  terms  with  the  local  authority  to  which  the 
sewer  belongs. 

Charles,  J.,  held  that  the  right  given  by  the  section  included 
the  right  to  drain  into  the  sewers  trade  effluents  from  a manu- 
factory, provided  that  they  were  not  injurious  to  health ; 1 but 
according  to  the  opinion  of  Lord  Halsbury,  L.C.,  in  the  same 
case  on  appeal,2  it  seems  that  the  only  right  of  draining  efflu- 
ents from  manufactories  into  the  sewers  is  that  given  by  the 
Rivers  Pollution  Prevention  Act,  1876,  which  requires  the  local 
authority  to  give  facilities  to  manufacturers  for  carrying  liquids 
from  their  factories  or  manufacturing  processes  into  the  sewers.3 

The  Public  Health  Acts  Amendment  Act,  1890,  where  it 
has  been  adopted,  provides  against  the  discharge  of  injurious 
matter  into  the  sewers.4  The  same  Act  enables  the  owner  or 
occupier  to  have  the  communication  between  his  drain  and 
the  sewer  made  by  the  local  authority  on  payment  of  the  cost.5 

A drain  from  certain  cottages  and  malt  kilns  had  been  con- 
nected with  the  sewer  of  a local  board  with  their  consent.  On 
a drain  from  a third  kiln  being  connected  with  it,  the  board, 
being  under  an  interim  injunction  restraining  them  from  con- 
necting new  drains  with  the  sewer  or  increasing  the  volume  of 
the  existing  sewers,  stopped  up  the  drain  so  as  to  cut  off,  not 
only  the  flow  of  refuse  from  the  third  kiln,  but  also  from  the 
other  two  and  the  cottages.  Bacon,  V.-C.,  describing  the  pro- 
ceeding of  the  board  as  wanton  and  outrageous,  granted  a 
perpetual  injunction  to  restrain  the  board  from  continuing  the 
obstruction,  and  an  inquiry  as  to  damages.6 

An  urban  sanitary  authority,  on  the  other  hand,  were  ruled 
by  Cave,  J.,  to  have  been  entitled  to  cut  off  the  connection 
between  the  drains  of  a house  and  their  sewer,  because  the 
owner  had  not  given  the  two  days’  notice  of  his  intention  to 
make  the  drains,  which  the  bye-laws  required,  and  which  the 
learned  judge  held  the  surveyor  had  no  power  to  waive  or 
dispense  with  : the  surveyor  had  not  expressed  his  satisfaction 
with  the  drains,  and  the  owner  had  disregarded  a notice  to 
uncover  the  drains  for  the  surveyor’s  inspection.7 

An  owner  is  entitled  to  connect  his  drains  with  the  sewer  of 
a local  authority  under  the  above  section,  although  the  sewer 
may  discharge  into  a stream  in  contravention  of  sect.  17,  that 
being  a matter  for  which  the  local  authority  only  are  responsible. 

An  injunction  was  therefore  granted  to  restrain  a local  board  from 
disconnecting  a drain  which  had  been  connected  with  a sewer 

(1)  Peebles  v.  Oswaldtwistle  Urban  post. 

District  Council , ante,  p.  61.  (5)  Ibid.  s.  1 8. 

(2)  Pasmore  v.  Oswaldtwistle  (6)  Clegg  v.  Castleford  Local 

Urban  Council,  post,  p.  652.  Board,  W.  N.  1874,  229. 

(3)  39  & 40  Viet.  c.  75,  s.  7,  post.  (7)  Baxter  v.  Mayor,  &>c.,  of 

(4)  53  & 54  Viet.  c.  59,  ss.  16,  17,  Bedford,  1 Times  L.  R.  424. 
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38  & 39  Viet,  discharging  into  a stream.1  Proceedings  were  subsequently 
c'  s-  2I>  n-  taken  by  the  local  board  under  the  Rivers  Pollution  Prevention 
Act,  1876,  when  it  was  held  that  as  the  owners  had  connected  the 
drain  without  the  express  sanction  of  the  board,  they  were  liable 
to  such  proceedings,  but  the  granting  of  an  injunction  under 
the  Act  being  discretionary,  an  injunction  that  had  been  granted 
by  the  County  Court  judge  was  discharged  by  the  Divisional 
Court,  and  its  discharge  was  upheld  by  the  Court  of  Appeal  on 
the  ground  that  the  mere  act  of  sending  sewage  into  the  sewer 
was  by  itself  not  wrongful,  that  when  sent  there  the  board 
could  have  dealt  with  it,  and  they  had  not  shown  that  they 
could  not  have  done  so  without  unreasonable  expense.2 

In  an  Irish  case  the  Court  quashed  an  order  of  justices  by 
which  the  owner  and  occupier  of  a house  was  ordered  to. 
disconnect  the  soil  pipe  of  his  water-closet  from  the  sewer  in 
the  street,  a nuisance  having  arisen  from  the  sewer,  which  was 
only  intended  to  carry  off  surface  water,  being  unsuited  to 
receive  and  carry  off  faecal  matter.  The  sanitary  authority  had 
arranged  for  carting  away  sewage  weekly,  and  there  was  no 
other  sewer  into  which  the  house  sewage  could  be  discharged.3 

Regulations  as  to  Communications. — It  is  to  be  noticed  that 
these  regulations  can  only  relate  to  the  mode  in  which  the 
communications  are  to  be  made  between  the  drains  and 
the  sewers.  They  cannot  extend  to  the  mode  of  draining  the 
premises  or  the  construction  of  the  drains  between  the  premises 
and  the  place  of  communication  with  the  sewer ; these  matters 
can  only  be  dealt  with  by  bye-laws  made  under  sect.  157. 


Use  of  sewers  Sect.  22.  The  owner  or  occupier  of  any  premises 
by  owners  without  the  district  of  a local  authority  may  cause  any 
withoutUpi6rS  sewer  or  drain  from  such  premises  to  communicate  with 
district.  any  sewer  of  the  local  authority  on  such  terms  and  con- 

San.  1866,  ditions  as  may  be  agreed  on  between  such  owner  or 

occupier  and  such  local  authority,  or  as  in  case  of  dispute 
P.H.,  s.  48.  may  settled,  at  the  option  of  the  owner  or  occupier, 
by  a court  of  summary  jurisdiction  or  by  arbitration  in 
manner  provided  by  this  Act. 


Note. — Right  of  Drainage  into  public  Sewers. — See  the  note 
to  the  preceding  section,  which  gives  the  owner  or  occupier  the 
right  to  drain  into  the  sewers  belonging  to  the  local  authority 
of  his  own  district  without  any  restriction  except  as  regards 
the  mode  of  making  the  communications  between  his  drains 
and  the  sewers.  This  ‘section  also  appears  to  give  a right  of 
drainage  into  the  sewers  to  which  it  applies,  and  not  to  give 

(1)  Ainley  6°  Sons  v.  Kirkheaton  274  ; 61  L.  J.  Q.  B.  812  ; 67  L.  T. 

Local  Board , 60  L.  J.  Ch.  734  ; (N.S.)  209 ; 41  W.  R.  99  ; 57  J.  P.  36. 

55  J.  P.  230.  (3)  Molloy  v.  Gray , 24  L.  R.  Ir. 

(2)  Kirkheaton  Local  Boat'd  v.  258. 

Ainley  & Co.y  L.  R.  1892,  2 Q.  B. 
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the  local  authority  the  power  to  refuse  to  permit  such  drainage  38  & 39  Viet, 
at  their  absolute  discretion,  if  the  owner  or  occupier  is  willing  c * s-  22>  n- 

to  abide  by  such  terms  and  conditions  as  may  be  settled  in  the 
manner  provided  by  the  Act.1 

This  section  gives  a right  to  connect  “ sewers  ” as  well  as 
■“  drains  ” with  the  sewers  of  the  local  authority. 

Malms,  V.-C.,  considered  that  the  sewer  of  the  “local  autho- 
rity” meant  sewer  of  the  local  authority  of  the  adjoining  district; 
and  that  where  the  sewers  of  one  local  authority  were  connected 
with  the  sewers  of  another,  an  owner  of  premises  not  within  the 
district  of  either  authority  was  only  required  to  make  terms 
with  the  authority  to  whose  sewers  he  intended  to  connect  his 
drains.2 

An  agreement  made  with  the  owner  of  an  estate  under  the 
corresponding  section  of  the  Public  Health  Act,  1848, 3 was 
held  to  be  binding  upon  the  corporation  who  were  the  suc- 
cessors of  the  local  board  of  health  that  had  entered  into  the 
agreement,  even  though  it  related  to  the  sewage  from  houses 
which  did  not  exist  at  the  date  of  the  agreement,  and  although 
-the  corporation  were,  under  a new  Act  of  Parliament,  prevented 
from  passing  the  sewage  into  the  river  Thames.4 

The  last  clause  of  sect.  14  provides  for  the  continuance  of 
the  rights  of  persons  to  use  a sewer  after  the  purchase  of  the 
sewer  by  the  local  authority;  and  sect.  337  contains  a saving 
with  reference  to  cases  where  yearly  sums  are  payable  under 
the  Local  Government  Act,  1858,  Amendment  Act,  1861, 5 for 
the  drainage  of  premises  without  the  district. 


Sect.  23.  Where  any  house  within  the  district  of  a Power  of 
local  authority  is  without  a drain  sufficient  for  effectual  1?cal  aut^o- 
drainage  the  local  authority  shall  by  written  notice  linage  of  C° 
require  the  owner  or  occupier  of  such  house,  within  a undrained 
reasonable  time  therein  specified,  to  make  a covered  houses, 
drain  or  drains  emptying  into  anv  sewer  which  the  local  p*H.,  s.  49, 
authority  are  entitled  to  use,  and  which  is  not  more  than  A0<:)0» 
one  hundred  feet  from  the  site  of  such  house ; but  if  no  k" 
such  means  of  drainage  are  within  that  distance,  then 
emptying  into  such  covered  cesspool  or  other  place  not 
being  under  any  house  as  the  local  authority  direct ; 
and  the  local  authority  may  require  any  such  drain  or 
drains  to  be  of  such  materials  and  size,  and  to  be  laid  at 
such  level  and  with  such  fall  as  on  the  report  of  their 
surveyor  may  appear  to  them  to  be  necessary. 

If  such  notice  is  not  complied  with,  the  local  authority 


(1)  Newington  Local  Board  v. 
Cottingham  Local  Board , L.  R. 
12  Ch.  D.  725  ; 48  L.  J.  Ch.  226  ; 
40  L.  T.  (N.s.)  58. 

(2)  Ibid.  p.  733. 

(3)  II  8c  12  Viet.  c.  63,  s.  48. 


(4)  Mayor,  &°c. , of  New  Windsor 
v.  Stovell,  L.  R.  27  Ch.  D.  665  ; 54 
L.  J.  Ch.  1 13  ; 51  L.  T.  (n.s.)  626 ; 
33  W.  R.  223. 

(5)  24  Sc  25  Viet.  c.  61,  s.  8. 
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may,  after  the  expiration  of  the  time  specified  in  the 
notice,  do  the  work  required,  and  may  recover  in  a sum- 
mary manner  the  expenses  incurred  by  them  in  so  doing 
from  the  owner,  or  may  by  order  declare  the  same  to  be 
private  improvement  expenses. 

Provided  that  where,  in  the  opinion  of  the  local 
authority,  greater  expense  would  be  incurred  in  causing 
the  drains  of  two  or  more  houses  to  empty  into  an 
existing  sewer  pursuant  to  this  section,  than  in  con- 
structing a new  sewer  and  causing  such  drains  to  empty 
therein,  the  local  authority  may  construct  such  new 
sewer,  and  require  the  owners  or  occupiers  of  such  houses- 
to  cause  their  drains  to  empty  therein,  and  may  apportion 
as  they  deem  just  the  expenses  of  the  construction  of 
such  sewer  among  the  owners  of  the  several  houses,  and 
recover  in  a summary  manner  the  sums  apportioned  from 
such  owners,  or  may  by  order  declare  the  same  to  be 
private  improvement  expenses. 

Note. — Undrained  Houses.- — This  section  applies  to  all 
houses  for  the  time  being  in  existence,  and  sect.  25  contains  a 
corresponding  provision  with  respect  to  new  and  rebuilt 
houses,  but  neither  of  these  sections  gives  the  local  authority 
the  complete  power  over  the  drainage  of  houses  which  they 
may  acquire  by  making  bye-laws  under  sect.  157  with  respect 
to  the  drainage  of  modern  buildings;  it  can  only  be  put  in 
force  where  there  is  no  drain,  or  where  the  existing  drain  is. 
not  in  fact  sufficient  to  drain  the  house  effectually. 

“ House  ” and  “ drain  ” are  defined  in  sect.  4. 

The  “ sufficiency  ” of  an  existing  house  drain  for  the  purpose 
mentioned  in  the  section  has  reference  to  the  drain  itself,  and 
not  to  the  sewer  into  which  it  may  discharge.1 

There  is  a doubt  arising  under  the  section  which  does  not 
appear  to  have  been  set  at  rest  by  judicial  decision.  It  is  not 
clear  whether  the  authority  can  order  a covered  cesspool  to  be 
constructed  if  none  exists,  and  if  there  is  no  sewer  within  the 
prescribed  distance,  and  can  on  non-compliance  with  the  order 
construct  such  cesspool  and  recover  the  expenses,  or  can  only 
order  the  construction  of  a drain  which  will  empty  into  some 
existing  cesspool  or  other  lawful  receptacle  for  sewage,  and  on 
non-compliance  construct  the  drains  and  recover  the  expenses. 
Where,  however,  the  owner  does  construct  a cesspool,  the 
local  authority  may  be  able,  by  means  of  bye-laws  made  under 
sect.  157  (4),  to  regulate  its  position  and  mode  of  construction, 
even  though  it  is  not  intended  to  be  used  in  connection  with 
a “ new  building.’' 2 

(1)  See  Vestry  of  St.  Marylebone  907;  12  L.  T.  (N.s.)  673. 
v.  Virety  19  C.  B.  (n.s.)  424;  34  (2)  See  Simmons  v.  Mailing 

L.  J.  M.  C.  214;  II  Jur.  (N.s.)  Rural  District  Council y posty  p.  554. 
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The  last  clause  of  this  section  will  be  available  in  cases  38  & 39  Viet, 
where,  for  the  purpose  of  enforcing  the  drainage  of  a row  of c*  s- 1  23»n* 
undrained  houses,  it  would  be  less  expensive  to  construct  a 
new  sewer  than  to  drain  the  houses  into  an  existing  sewer. 

The  above  section  and  the  next  apply  to  rural  as  well  as 
urban  districts;  but  sect.  25  is  only  applicable  to  the  latter. 

Where  a sanitary  authority  constructed  a drain  by  arrange- 
ment with  the  owner,  but  did  the  work  negligently,  they  were 
liable  for  damage  thereby  occasioned  to  his  building.1 

Drainage  works  under  the  corresponding  section  of  the  Public 
(Health  Act,  1848,  were  held  not  to  come  within  a provision  in 
a will  for  keeping  the  premises  in  good  and  absolute  repair.2 

Sect.  24.  Where  any  house  within  the  district  of  a Power  of 
'local  authority  has  a drain  communicating  with  any  l9cal  autho- 
.•sewer,  which  drain  though  sufficient  for  the  effectual 
drainage  of  the  house  is  not  adapted  to  the  general  Gained  into 
sewerage  system  of  the  district,  or  is  in  the  opinion  of  new  sewers, 
the  local  authority  otherwise  objectionable,  the  local 
.authority  may  on  condition  of  providing  a drain  or  drains 
as  effectual  for  the  drainage  of  the  house,  and  communi- 
cating with  such  other  sewer  as  they  think  fit,  close  such 
first-mentioned  drain,  and  may  do  any  works  necessary 
for  that  purpose,  and  the  expenses  of  those  works,  and  of 
rthe  construction  of  any  drain  or  drains  provided  by  them 
under  this  section,  shall  be  deemed  to  be  expenses 
properly  incurred  by  them  in  the  execution  of  this  Act. 

Note. — Alteration  of  Drains. — Sect.  18  enables  the  local 
•authority  to  discontinue  existing  sewers,  and  to  substitute  new 
sewers  for  old.  Section  24  is  not  confined  to  cases  in  which  they 
have  already  acted  upon  sect.  18,  but  where  they  have  acted 
on  that  section,  this  section  shows  that  the  alteration  of  house 
drains  which  is  thereby  rendered  necessary  must  be  carried  out 
.at  the  expense  of  the  district  and  is  not  chargeable  on  the 
owner. 

“ It  has  happened  that  a local  authority,  after  enforcing  the 
communication  of  house  drains  with  a particular  system  of 
sewers,  have  found  it  necessary  to  change  their  general  scheme 
of  sewerage,  and  to  construct  fresh  sewers ; but  the  Sanitary 
Acts  contained  no  provision  under  which  the  local  authority 
could  compel  fresh  junctions,  or  defray  their  cost.  Sect.  24 
uow  empowers  a local  authority,  under  these  circumstances,  to 
close  any  such  existing  drains,  on  condition  of  providing  others 
equally  effectual  and  communicating  with  the  new  system.”  3 

(1)  Hall  v.  Mayor , &>c.,  of  Bat-  1894,  3 Ch.  562  ; 63  L.  J.  Ch.  676 ; 

• ley , 47  L.  J.  Q.  B.  148 ; 37  L.  T.  71  L.  T.  (n.s.)  180;  43  W.  R.  105. 

<(n.s.)  710.  (3)  Circular  of  Local  Gov  eminent 

(2)  Harrison  v.  Barney , L.  R.  Board. , 30th  September,  1875. 
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A person  who  had  a right  by  deed  to  the  use  of  a drain 
passing  through  another  person’s  land,  with  the  right  to  repair 
the  drain,  was  held  to  be  entitled,  not  only  under  the  terms  of 
the  deed,  but  also  independently  of  such  deed,  to  relay  the 
drain  at  a lower  level  than  that  at  which  it  had  been  originally 
constructed  for  the  purpose  of  adapting  it  to  the  level  of  a new 
sewer  which  the  local  board  of  the  district  had  substituted  for 
the  outfall  of  the  original  drain.1 

The  Metropolis  Management  Act,  1855,  contains  a some- 
what similar  provision  for  the  discontinuance  of  sewers  and 
the  substitution  of  others,2  and  also  a provision  similar  to 
sect.  23  for  requiring  the  owner  of  a house  which  is  not 
drained  by  a “sufficient”  drain  to  construct  a new  drain.3 
In  a case  where  both  the  sewer  into  which  the  defendant’s 
house  drained  and  the  house  drain  itself  were  found  to  be 
improperly  constructed  and  “ insufficient,”  and  the  vestry  con- 
structed a new  sewer  in  place  of  the  old,  it  was  held  by  the 
Court  of  Appeal  that  they  could  not  require  the  defendant  to* 
pay  the  cost  of  making  a new  house  drain  to  the  new  sewer.4 


Sect.  25.  It  shall  not  be  lawful  in  any  urban  district 
newly  to  erect  any  house  or  to  rebuild  any  house  which 
has  been  pulled  down  to  or  below  the  ground  floor  or  to* 
occupy  any  house  so  newly  erected  or  rebuilt,  unless  and 
until  a covered  drain  or  drains  be  constructed,  of  such 
size  and  materials,  and  at  such  level,  and  with  such  fall 
as  on  the  report  of  the  surveyor  may  appear  to  the  urban 
authority  to  be  necessary  for  the  effectual  drainage  of 
such  house ; and  the  drain  or  drains  so  to  be  constructed 
shall  empty  into  any  sewer  which  the  urban  authority 
are  entitled  to  use,  and  which  is  within  one  hundred  feet 
of  some  part  of  the  site  of  the  house  to  be  built  or  rebuilt ; 
but  if  no  such  means  of  drainage  are  within  that  distance, 
then  shall  empty  into  such  covered  cesspool  or  other 
place,  not  being  under  any  house,  as  the  urban  authority 
direct. 

Any  person  who  causes  any  house  to  be  erected  or 
rebuilt  or  any  drain  to  be  constructed  in  contravention 
of  this  section  shall  be  liable  to  a penalty  not  exceeding- 
fifty  pounds. 

Note. — Undrained  Houses . — See  the  note  to  sect.  23. 

This  section  and  the  next  do  not  apply  to  rural  authorities,, 
unless  they  are  invested  with  urban  powers. 


(1)  Finlinson  v.  Porter , L.  R.  10 
Q.  B.  188 ; 44  L.  J.  Q.  B.  56 ; 32 
L.  T.  (N.S.)  391  ; 23  W.  R.  315. 

(2)  18  & 19  Viet.  c.  120,  s.  69. 

(3)  Ibid.  s.  73. 


(4)  St.  Martin  in  the  Fields  Vestry 
v.  JVard,  L.  R.  1897,  I Q.  B.  40 
66  L.  J.  Q.  B.  97;  75  L.  T.  (n.s.) 
349 ; 45  W.  R.  81  ; 61  J.  P.  19. 
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Sect.  26,  Any  person  who  in  any  urban  district,  with- 
out the  written  consent  of  the  urban  authority, — 

(1.)  Causes  any  building  to  be  newly  erected  over  any 
sewer  of  the  urban  authority  ; or, 

(2.)  Causes  any  vault  arch  or  cellar  to  be  newly  built 
or  constructed  under  the  carriageway  of  any 
street, 

shall  forfeit  to  the  urban  authority  the  sum  of  five  pounds 
and  a further  sum  of  forty  shillings  for  every  day  during 
which  the  offence  is  continued  after  written  notice  in  this 
behalf  from  the  urban  authority  ; and  the  urban  authority 
may  cause  any  building  vault  arch  or  cellar  erected  or 
constructed  in  contravention  of  this  section  to  be  altered 
pulled  down  or  otherwise  dealt  with  as  they  may  think 
fit,  and  may  recover  in  a summary  manner  any  expenses 
incurred  by  them  in  so  doing  from  the  offender. 


Note. — Building  over  Sewer. — With  regard  to  the  meaning 
of  the  terms  “ building,”  “ new  building,”  “ erection  of  a new 
building,”  see  the  note  to  sect.  157.1 

A house  built  on  the  surface  of  the  ground  with  foundations 
without  any  digging  out  of  the  soil,  would  be  a building  within 
the  section.  Lord  Campbell,  C.J.,2  said  that  all  houses  stand 
on  a foundation  within  the  Metropolis  Management  Act. 

Where  an  action  was  brought  to  restrain  the  building  of 
houses  over  a conduit  or  pipe  by  which  water  had  for  upwards 
of  100  years  been  supplied  to  the  house  of  the  plaintiff, 
North,  J.,  was  of  opinion  that  the  plaintiff  had  a right  to  the 
easement,  and  as  incident  thereto  a right  to  go  on  the  land 
and  repair  the  pipe  when  necessary.  Repairing  would,  if  not 
impossible,  be  much  more  inconvenient  and  expensive  than 
before,  and  the  plaintiff  ought  not  to  be  deprived  of  his  ancient 
right.  An  injunction  was  granted  accordingly.3 

A mandatory  injunction  to  compel  the  owner  to  remove  a 
building  erected  over  a sewer  was  refused,  where  there  was  an 
agreement  (apparently  made  between  the  Board  and  a former 
owner  of  the  land)  that  he  would  not  set  up  buildings  “ so  as  to 
prevent  reasonable  access  to  the  sewer,”  there  having  been  no 
substantial  interference  with  the  Board’s  access  to  the  sewer.4 

Where  the  Public  Health  Acts  Amendment  Act,  1890,  is 
adopted,  rooms  over  privies,  cesspools,  or  ashpits  are  not  to  be 
used  for  habitation.5 


(1)  Post,  pp.  344,  348. 

(2)  Poplar  District  Board  of 
Works  v.  Knight , 28  L.  J.  M.  C. 
37  ; E.  B.  & E.  408  ; 5 Jur.  (n.s.) 
196. 

(3)  Good  hart  *v.  Hyett,  L.  R.  25 

Ch.  D.  182;  53  L.  J.  Ch.  219; 


50  L.  T.  (N.S.)  95  ; 32  W.  R.  165 ; 
48  J.  P.  293. 

(4)  Sandgate  Local  Board  v, 
Leney , L.  R.  25  Ch.  D.  183  n. 

(5)  53  & 54  Viet.  c.  59,  s.  24, 
post. 
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Constructing  Vault  under  Street. — This  provision  is  not  con- 
fined to  streets  repairable  by  the  inhabitants  at  large,  or  even 
to  public  streets,  and  is  therefore  applicable  to  private  streets. 

Where  the  Public  Health  Acts  Amendment  Act,  1890,  is 
adopted,  the  owners  and  occupiers  of  the  premises  are  required 
to  keep  in  good  condition  and  repair  all  vaults,  arches,  and 
cellars  under  the  street,  and  all  openings  into  them  in  the 
surface  of  the  street.1 

See  also  the  provisions  of  the  Towns  Improvement  Clauses 
Act,  1847,  with  respect  to  the  doors  and  coverings  of  vaults 
and  cellars,2  and  of  the  Towns  Police  Clauses  Act,  1847,  w'ith 
respect  to  leaving  vaults  and  cellars  open  so  as  to  be  dangerous 
to  passengers.3 


Disposal  of  Sewage. 

Sect.  27.  For  the  purpose  of  receiving  storing  disin- 
fecting distributing  or  otherwise  disposing  of  sewage  any 
local  authority  may — 

(1.)  Construct  any  works  within  their  district,  or 
(subject  to  the  provisions  of  this  Act  as  to 
sewage  works  without  the  district  of  the  local 
authority)  without  their  district ; and 

(2.)  Contract  for  the  use  of  purchase  or  take  on  lease 
any  land  buildings  engines  materials  or  appa- 
ratus either  within  or  without  their  district; 
and 

(3.)  Contract  to  supply  for  any  period  not  exceeding 
twenty-five  years  any  person  with  sewage,  and 
as  to  the  execution  and  costs  of  works  either 
within  or  without  their  district  for  the  pur- 
poses of  such  supply : 

Provided  that  no  nuisance  be  created  in  the  exercise  of 
any  of  the  powers  given  by  this  section. 

Note. — Disposal  of  Sewage. — “ The  moment  that  the  sewage 
has  gone  through  the  drain  into  the  sewer,  the  property  in  it  is 
taken  out  of  the  landowner  who  made  the  sewer,  and  is  vested 
in  the  local  authority,  and  the  landowner  has  lost  all  control 
over  it.”  4 

Works  without  the  District — The  provisions  as  to  sewage 
wTorks  without  the  district  will  be  found  in  sects.  32-34.  See 
also  sect.  285,  with  regard  to  the  execution  of  works  by  a 
local  authority  in  an  adjoining  district. 

Contracts. — With  respect  to  the  making  of  contracts  by  local 
authorities,  see  sects.  173,  174. 

(1)  53  & 54  Viet.  c.  59,  s.  35.  post. 

(2)  10  & 11  Viet.  c.  34,  s.  73,  (4)  /Vr  Lord  Esher,  in 

post.  Hallas  Land  <5r  Building  Co.t  L.  R. 

(3)  10  & 11  Viet.  c.  89,  s.  28,  1893,  2 Q.  B.  140. 
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Purchase  of  Land. — Powers  for  the  purchase  of  land  or  38  & 39  Vict 
taking  land  on  lease,  by  agreement  or  compulsorily,  are  given  c*  $5i  s#  27» n 
by  sects.  175,  176. 

The  Tithe  Act,  1878,  enacts  that  “in  all  cases  where  land 
charged  with  rent-charge  in  lieu  of  tithes  is  taken  for  any  of 
the  following  purposes : that  is  to  say,  the  building  of  any 
•church,  chapel,  or  other  place  of  public  worship ; the  making 
of  any  cemetery  or  other  place  of  burial ; the  erection  of  any 
school  under  the  Elementary  Education  Act ; the  erection  of 
any  town  hall,  court  of  assize,  gaol,  lunatic  asylum,  hospital,  or 
any  other  building  used  for  public  purposes,  or  in  the  carrying 
•out  of  any  improvements  under  the  Artizans’  Dwellings  Act, 

1875  > the  formation  of  any  sewage  farm  under  the  provisions 
of  the  Sanitary  Acts,  or  the  construction  of  any  sewers,  or 
sewage  works,  or  any  gas  or  water  works ; or  the  enlarging  and 
improving  of  the  premises  or  buildings  occupied  or  used  for 
any  of  the  above-mentioned  purposes — the  person  or  persons 
proposing  to  carry  out  the  above-mentioned  works,  buildings, 
or  improvements  shall,  as  soon  as  the  said  person  or  persons 
are  in  possession  of  the  land,  and  before  the  land  is  applied 
to  any  of  the  purposes  aforesaid,  apply  to  the  Tithe  Commis- 
sioners [now  the  Board  of  Agriculture]  to  order  the  redemp- 
tion of  the  rent-charge  for  a sum  of  money  equal  to  twenty-five 
times  the  amount  thereof;  and  the  redemption  money,  with 
the  expenses  incident  to  the  redemption,  shall  be  paid  to  the 
said  Commissioners  within  a time  to  be  fixed  by  such  order,  or 
within  any  enlarged  time  the  Commissioners  may  appoint,  and 
the  Commissioners  shall  apply  such  redemption  money  in  the 
manner  provided  by  the  said  Acts”  1 (that  is,  the  Tithe  Acts, 

1836  to  i860). 

Nuisance. — If  works  of  sewerage  and  drainage  create  a 
nuisance  and  an  injury  to  the  property  of  individuals  not 
specially  authorized  by  Act  of  Parliament,  the  sanitary  authority 
may  be  restrained  by  injunction  from  proceeding  with  the 
works.  It  is  a general  rule  that  in  the  exercise  of  their  statu- 
tory powers  they  must  observe  the  maxim,  “ Sic  utere  tuo  ut 
alienum  non  Icedas.” 2 

The  nuisance  clauses,  however,  of  the  present  Act  (sects.  91 
and  following  sections),  were  held  not  to  apply  to  the  sewage 
works  of  a local  authority  situate  outside  their  district.3 

On  a primd  facie  case  being  made  out  that  certain  works  for 
the  deodorization  of  night  soil  for  agricultural  purposes  consti- 
tuted a nuisance,  and  that  the  effluvium  arising  therefrom  was 
injurious  to  the  health  of  the  plaintiff  and  his  family,  who 
resided  in  the  immediate  neighbourhood  of  the  works,  an 
injunction  was  granted  till  the  hearing  of  the  cause  restraining 


(1)  41  & 42  Viet.  c.  42,  s.  1.  Brighton  S.  C.  Ry.  Co.  v.  Tru- 

(2)  Attorney -General  v.  Acton  man,  post,  p.  176. 

Local  Board,  post,  p.  92  ; London,  (3)  Reg.  v.  Parlby,  post,  p.  173. 
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38  & 39  Viet,  the  defendant  from  bringing  the  night  soil  to  the  premises  for 
c*  s-  27j  n*  the  purpose  of  manufacture.1 

The  Public  Health  Act,  1848,2  enacted,  with  reference  to  the 
sewers  of  Local  Boards  of  Health,  that  “for  the  purpose  of 
clearing,  cleansing,  and  emptying  the  same,  they  may  construct 
and  place,  either  above  or  underground,  such  reservoirs, 
sluices,  engines,  and  other  works  as  may  be  necessary,  and 
may  cause  all  or  any  of  such  sewers  to  communicate  with  and 
be  emptied  into  such  places  as  may  be  fit  and  necessary,  or  to 
cause  the  sewage  and  refuse  therefrom  to  be  collected  for  sale 
for  any  purpose  whatsoever,  but  so  as  not  to  create  a nuisance.’^ 
This  provision,  it  was  held,  did  not  authorize  a Local  Board  to 
enter  upon  the  lands  of  a person  without  his  concurrence  for 
the  construction  of  a reservoir  or  cesspool  to  be  used  for 
collecting  and  deodorizing  sewage  matter.  The  section,  Kin- 
dersley,  V.-C.,  said,  applied  only  to  keeping  the  sewers  in  a 
proper  state,  so  as  not  to  create  a nuisance,  and  for  cleansing 
and  emptying  them,  and  for  that  purpose  to  make  reservoirs, 
sluices,  &c.,  and  it  would  be  very  unfair  to  construe  the  section 
so  as  to  give  the  board  the  power  of  making  a reservoir  for 
the  purpose  of  retaining  the  sewage,  and  not  to  carry  it  off.3'' 
If  such  powers  are  required  by  a local  authority  for  the 
purposes  of  sewage  disposal  under  the  present  Act,  and 
they  cannot  acquire  the  necessary  land  by  agreement,  they 
may  obtain  a provisional  order  under  sect.  176,  which,  when 
confirmed  by  Parliament,  will  allow  them  to  purchase  it 
compulsorily. 

If  sewage  percolates  from  a cesspool  through  the  soil  into  a 
well  on  an  adjoining  property,  the  Court  will  restrain  the  use 
of  the  cesspool  in  such  a manner  as  to  pollute  the  water  in  the 
well.4  On  the  ground  that  there  is  no  property  in  water 
percolating  underground  in  natural  undefined  channels,5  it  was 
held  that  the  owner  of  a deep  well  polluted  by  sewage,  which 
another  person  had  turned  into  a deep  well  on  his  own  land, 
and  which  found  its  way  into  the  water  supplying  the  first- 
mentioned  well,  had  no  legal  cause  of  action,  and  the  case  of 
Womersley  v.  Church  was  distinguished  because  it  was  not  a 
case  dealing  with  underground  water.6  Kay,  J.,  however,  in  a 
subsequent  case,  declined  to  follow  this  decision,  referring  to 
the  maxim,  “ Sic  utere  tuo  utalienum  non  Icedas ,”  and  considering 
that  it  was  inconsistent  with  authorities  of  great  weight,  and 
not  only  of  considerable  antiquity,  but  also  of  higher 


(1)  Knight  v.  Gardner , 19  L.  T. 
(n.s.)  673.  See  also  Ccirdell  v. 
New  Quay  Local  Board,  39  J.  P. 
742. 

(2)  11  & 12  Viet.  c.  63,  s.  46. 

(3)  Suttoti  v.  Norwich  (Mayor, 

ore.),  27  L.  J.  Ch.  739;  6 W.  R. 

432. 


(4)  Womersley  v.  Church,  17  L. 
T.  (n.s.)  190. 

(5)  Chasemore  v.  Richards,  post, 
P-7H- 

(6)  Ballard  v.  Tomlinson,  L.  R. 
26  Ch.  D.  194;  50  L.  T.  (N.s.) 
230 ; subsequently  reversed,  see 
pjst , p.  91. 
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tribunals ; 1 and  shortly  afterwards  the  decision  in  question 
was  reversed  by  the  Court  of  Appeal.2 

The  owner  of  a paper-mill  used  a stream  of  water  which 
flowed  from  a cavern  in  his  lands ; and  the  owner  of  a lead 
mine  on  a higher  elevation,  after  washing  his  lead  ore,  dis- 
charged the  refuse  into  a drain  which  found  its  way  through 
rocky  ground  into  the  cavern,  and  thus  polluted  the  stream  of 
water  used  by  the  owner  of  the  paper-mill.  It  was  held  that 
the  latter  had  a right  of  action,  for  the  owner  on  the  higher 
ground  was  bound  to  see  that  his  refuse  water  did  no  injury  to 
his  neighbour.3 

Further,  with  regard  to  the  mode  of  construction  of  works 
by  local  authorities,  and  the  restraining  of  nuisances  caused 
thereby,  see  the  notes  to  sects.  15,  17. 


38  & 39  Viet, 
c.  55,  s.  27,  n. 


Sect.  28.  The  local  authority  of  any  district  may,  by  Power  to 
agreement 'with  the  local  authority  of  any  adjoining  dis-  agree  for 
trict,  and  with  the  sanction  of  the  Local  Government  cp^mumca^ 
Board,  cause  their  sewers  to  communicate  with  the  sewers  with°sewers ' 
of  such  last-mentioned  authority,  in  such  manner,  and  on  0f  adjoining 
such  terms  and  subject  to  such  conditions  as  may  be  district, 
agreed  on  between  the  local  authorities,  or,  in  case  ofp-H.  1872, 
dispute,  may  be  settled  by  the  Local  Government  Board  : s’  32, 
Provided  that  so  far  as  practicable  storm  waters  shall 
be  prevented  from  flowing  from  the  sewers  of  the  first- 
mentioned  authority  into  the  sewers  of  the  last-mentioned 
authority,  and  that  the  sewage  of  other  districts  or  places 
shall  not  be  permitted  by  the  first-mentioned  authority 
to  pass  into  their  sewers  so  as  to  be  discharged  into  the 
sewers  of  the  last-mentioned  authority  without  the  con- 
sent of  such  last-mentioned  authority. 

Note. — • Works  without  the  District . — The  local  authority 
may  themselves  construct  sewage  works  beyond  the  limits  of 
their  district  under  sect.  27,  subject  to  the  provisions  of  sects. 

32-34;  and  under  sect.  285  they  may  combine  with  an 
adjoining  local  authority  for  the  execution  of  works. 

An  agreement  was  made  in  1874,  in  pursuance  of  the  pro- 
vision of  the  Public  Health  Act,  187  2, 4 which  corresponded  to 
the  above  section,  between  the  N.  Local  Board  and  the  C. 

Local  Board,  the  former  board  undertaking  to  make  a certain 
sewer  and  allow  the  sewers  of  the  latter  to  drain  into  it,  and 
the  latter  board  covenanting  not  to  permit  the  sewage  of  any 


(1)  Snow  v.  Whitehead , L.  R.  27 
Ch.  D.  588  ; 53  L.  J.  Ch.  885  ; 33 
W.  R.  128;  51  L.  T.  (N.S.)  253. 
See  also  Tenant  v.  Goldwin,  post, 

p.  117. 

(2)  Ballard  v.  Tomlinson , L.  R. 

29  Ch.  D.  1 15;  54  L.  J.  Ch.  454; 


52  L.  T.  (n.s.)  942  ; 33  W.  R.  533  ; 
49  J.  P.  692. 

(3)  Hodgkinson  v.  Ennor , 4 B.  & 
S.  229  ; 32  L.  J.  Q.  B.  231  ; 9 Jur. 
(n.s.)  1152;  8 L.  T.  (n.s.)  451  ; 
Ii  W.  R.  775. 

(4)  35  & 36  Viet.  c-  79j  s.  32. 
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other  places  or  districts  to  pass  into  their  sewers  so  as  to  be 
discharged  into  the  sewer  of  the  N.  Board.  At  that  time 
owners  of  premises  beyond  the  limits  of  a sanitary  district  had 
the  same  right  as  they  now  have  under  sect.  22  of  the  present 
Act,  to  drain  their  premises  into  the  sewer  of  such  district 
upon  terms.  On  the  drainage  of  premises  beyond  the  limits 
of  the  C.  District  being  discharged  into  the  sewers  of  the 
C.  Board,  the  N.  Board  brought  an  action  for  an  injunction 
against  the  C.  Board  and  the  owner  of  the  premises.  Each 
of  the  defendants  demurred,  and  Malins,  V.-C.,  allowed  the 
demurrers,  holding  that  the  agreement  must  be  taken  to  have 
been  made  subject  to  the  provisions  of  the  law  then  existing, 
and  that  the  covenant  was  overruled  by  sect.  22  of  the  present 
Act.1 

In  the  absence,  however,  of  express  enactment  or  agreement 
a local  authority  has  no  greater  right  to  send  the  sewage  of  its 
district,  directly  or  indirectly,  into  the  sewers  of  the  local 
authority  of  an  adjoining  district,  than  one  landowner  has  to 
send  drainage  from  his  land  on  to  the  land  or  into  the  drains 
of  his  neighbour ; and  if  the  one  local  authority  has  acquired  a 
right  to  send  some  sewage  into  the  sewers  of  a neighbouring 
local  authority,  the  burden  cannot  be  increased  without  the 
consent  of  the  latter  authority.2 


Power  to  deal 
with  land 
appropriated 
to  sewage 
purposes. 
S.U.  1867, 
s.  5. 


Sect.  29.  Any  local  authority  may  deal  with  any  lands 
held  by  them  for  the  purpose  of  receiving  storing  disin- 
fecting or  distributing  sewage  in  such  manner  as  they 
deem  most  profitable,  either  by  leasing  the  same  for  a 
period  not  exceeding  twenty-one  years  for  agricultural 
purposes,  or  by  contracting  with  some  person  to  take  the 
whole  or  a part  of  the  produce  of  such  land,  or  by  farm- 
ing such  land  and  disposing  of  the  produce  thereof ; 
subject  to  this  restriction,  that  in  dealing  with  land  for 
any  of  the  above  purposes,  provision  shall  be  made  for 
effectually  disposing  of  all  the  sewage  brought  to  such 
land  without  creating  a nuisance. 


Note. — Sewage  Land. — Land  may  be  purchased  by  the 
local  authority  for  the  above-mentioned  purposes  under  sects. 
175,  176.  It  may  be  mortgaged  under  sect.  235.  Surplus 
land  may  be  sold  under  sect.  175,  or  let  under  sect.  177. 

Under  the  Sewage  Utilization  Act,  1867,  a local  authority 
were  formerly  not  empowered  to  let,  for  more  than  seven  years, 
land  held  by  them  for  purposes  connected  with  sewage  distri- 


(1)  Newington  Local  Board  v. 
Cottingham  Local  Board , L.  R. 
12  Ch.  D.  725  ; 48  L.  J.  Ch.  226  ; 
40  L.  T.  (n.s.)  58. 

(2)  Attorney -General  v.  Acton 
Local  Board , L.  R.  22  Ch.  D.  221  ; 


52  L.  J.  Ch.  112;  47  L.  T.  (N.s.) 
510;  31  W.  R.  153;  following 
Metropolitan  Board  of  l Forks  v. 
London  and  North  Western  Railway 
Company , ante , p.  58. 
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bution ; the  period  is  extended  by  the  above  section  to  twenty- 
one  years. 

Patent  Process  for  Disposal  of  Sewage. — A patent  was 
entitled  “ for  treating  chemically  the  collected  contents  of 
sewers  and  drains  in  cities,  towns,  and  villages,  so  that  the 
same  may  be  applicable  to  agricultural  and  other  purposes.” 
The  description  of  the  process  stated  that,  for  the  purpose  of 
precipitating  the  matter,  the  patentee  preferred  to  employ 
hydrate  of  lime ; and  he  claimed  the  precipitation  of  animal 
and  vegetable  matter  from  sewage  water  by  the  means  before 
described.  It  stated  that  the  invention  consisted  in  the  use 
and  application  of  a chemical  agent  for  the  purpose  of 
precipitating  the  solid  animal  and  vegetable  matter  contained 
in  sewage  water ; and  that  what  was  claimed  was  the  precipita- 
tion of  animal  and  vegetable  matter  from  sewage  water  by 
means  of  the  chemical  agent  before  described.  In  an  action 
for  an  infringement  of  the  patent  it  appeared  that  the  defendant, 
who  was  sued  as  a clerk  to  a Local  Board  of  Health,  had 
applied  the  process  of  the  hydrate  of  lime  for  the  purpose  of 
deodorizing  sewage  water,  in  the  course  of  which  some 
precipitate  of  animal  and  vegetable  matter  was  produced, 
which,  however,  the  defendant  did  not  use  as  an  article  of 
value,  but  bond  fide  rejected  as  an  article  accidentally  produced ; 
and  it  was  held  that  there  was  no  evidence  for  a jury  of  the 
infringement  of  the  patent.1 


38  & 39  Viet, 
c.  55,  s.  29,  n. 


Sect.  30.  Where  any  local  authority  agree  with  any  Contribution 
person  as  to  the  supply  of  sewage  and  as  to  works  to  be  t0  works 
made  for  the  purpose  of  such  supply,  they  may  contribute  ^rce~ 
to  the  expense  of  carrying  into  execution  by  such  person  supply  or 
all  or  any  of  the  purposes  of  such  agreement,  and  may  distribution] 
become  shareholders  in  any  company  with  which  any  of  sewage, 
agreement  in  relation  to  the  matters  aforesaid  has  been 
or  may  hereafter  be  entered  into  by  such  local  authority, 
or  to  or  in  which  the  benefits  and  obligations  of  such 
agreement  may  have  been  or  may  be  transferred  or 
vested. 


Note. — Shares  in  Company. — This  section  enables  the  local 
authority  as  a body  corporate  to  hold  shares  in  the  company. 

Sect.  31.  The  making  of  works  of  distribution  and  Application 
service  for  the  supply  of  sewage  to  lands  for  agricultural  of  27  & 28 
purposes  shall  be  deemed  an  “ improvement  of  land  ” ^ict*  c* 
authorized  by  “ The  Improvement  of  Land  Act,  1864,”  g^iy  of  °lJ 
and  the  provisions  of  that  Act  shall  apply  accordingly,  sewage. 

S.U.  1865,. 

(1)  Higgs  v.  Goodwin , E.  B.  & E.  529  ; 27  L.  J.  Q.  B.  421  ; 5 Jur.  s.  15. 

(N.s.)  97. 


38  & 39  Viet, 
c.  55,  s.  31,11 
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Note. — The  Improvement  of  Land  Act , 1864. — The  above- 
* mentioned  Act  provides  a method  for  charging  upon  lands  the 
expenses  of  any  “ improvements  ” effected  upon  it  under  the 
superintendence  of  the  Board  of  Agriculture,1  which  now  has 
the  powers  given  by  the  Act  to  the  Inclosure  Commissioners. 

That  Act  defines  “ the  improvement  of  land,”  and  includes 
in  the  term,  amongst  other  improvements,  “(1)  The  drainage 
of  land,  and  the  straitening,  widening,  deepening  or  other- 
wise improving  the  drains,  streams,  and  watercourses  of  any 
land  : (2)  The  irrigation  and  warping  of  land : (3)  The  em- 
banking and  weiring  of  land  from  the  sea  or  tidal  waters,  or 
from  lakes,  rivers,  or  streams,  in  a permanent  manner : and 
(10)  The  constructing  or  erecting  of  any  engine-houses,  water- 
wheels, saw  and  other  mills,  kilns,  shafts,  wells,  ponds,  tanks, 
reservoirs,  dams,  leads,  pipes,  conduits,  watercourses,  bridges, 
weirs,  sluices,  flood-gates,  or  hatches,  which  will  increase  the 
value  of  any  lands  for  agricultural  proposes.”  2 

The  construction  of  reservoirs  and  other  waterworks  is  also 
to  be  deemed  an  “ improvement  of  land  ” within  the  Act.3 

The  cost  of  sewering,  paving,  &c.,  in  streets,  which  are  not 
repairable  by  the  inhabitants  at  large,  may  be  charged  on  the 
adjoining  premises  under  the  Private  Street  Works  Act,  1892. 4 

The  Settled  Land  Act , 1882. — This  Act  extends  the  provi- 
sions of  the  Improvement  of  Land  Act,  1864,  “so  as  to  com- 
prise, subject  and  according  to  the  provisions  of  that  Act,  but 
only  as  regards  applications  made  to  the  Land  Commissioners 
[now,  the  Board  of  Agriculture  5]  after  the  commencement  of 
this  Act,  all  improvements  authorized  by  this  Act.”  6 

The  improvements  referred  to  (which  may,  independently  of 
the  Improvement  of  Land  Act,  be  made  under  the  Settled  Land 
Act  with  capital  trust  money)  are  the  making  or  execution  on, 
or  in  connection  with,  and  for  the  benefit  of  “ settled  land,” 
of  any  of  the  following  (amongst  other)  works,  or  of  any  works 
incidental  thereto:  “ (1)  Drainage,  including  the  straightening, 
widening,  or  deepening  of  drains,  streams,  and  watercourses : 
(2)  Irrigation  ; warping  : (3)  Drains,  pipes,  and  machinery  for 
supply  and  distribution  of  sewage  as  manure  : (4)  Embanking 
or  weiring  from  a river  or  lake,  or  from  the  sea,  or  a tidal 
water : (5)  Groynes ; sea  walls ; defences  against  water : 
(13)  Reservoirs,  tanks,  conduits,  watercourses,  pipes,  wells, 
ponds,  shafts,  dams,  weirs,  sluices,  and  other  works  and 
machinery  for  supply  and  distribution  of  water  for  agricultural, 
manufacturing,  or  other  purposes,  or  for  domestic  or  other 
consumption : (18)  Sewers,  drains,  watercourses,  \ . . and 
other  works  necessary  or  proper  in  connection  with  any  of 

(1)  52  & 53  Viet.  c.  30.  (4)  55  & 56  Viet.  c.  57,  s.  17, 

(2)  27  & 28  Viet.  c.  1 14,  s.  9.  post. 

(3)  40  & 41  Viet.  c.  31,  s.  5,  ' (5)  52  & 53  Viet.  c.  30. 

post.  See  also  60  & 61  Viet.  c.  44,  (6)  45  & 46  Viet.  c.  38,  s.  30. 

post , p.  95- 
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the  objects  aforesaid  ; (20)  Reconstruction,  enlargement,  or  38  & 39  Viet. 

improvement  of  any  of  those  works.”1  To  these  (amongst  c’  55»  s-  31?  n- 

•other  things)  bridges,  and  erection  of  buildings  in  substitution 

for  buildings  in  an  urban  district  taken  by  a local  or  public 

authority,  or  for  buildings  taken  under  compulsory  powers,  are 

added  by  the  Settled  Land  Act,  1890; 2 and  the  erection 

■of  dwellings  for  the  working  classes  is  added  by  the  Housing 

•of  the  Working  Classes  Act,  1890.3  See  also  the  provisions 

of  the  Settled  Estates  Act,  1877,  with  regard  to  laying  out 

streets  and  constructing  sewers  and  other  works  on  settled 

estates.4 

The  District  Councils  (Water  Supply  Facilities)  Act,  1897,  is 
incorporated  with  the  above-mentioned  Improvement  of  Land 
Act,  1864,  and  allows  landowners  to  charge  their  property 
with  contributions  to  the  expenses  incurred  by  the  district 
•council  in  supplying  water  to  such  property.5 

The  Land  Drainage  Act , 1861. — In  connection  with  the 
above-mentioned  Acts,  the  provisions  of  this  Act  may  here  be 
noticed.  It  enacts  “that  it  shall  be  lawful  for  Her  Majesty, 
upon  the  recommendation  of  the  Inclosure  Commissioners 
i[now,  the  Board  of  Agriculture6],  to  be  obtained  on  such 
application  and  subject  to  such  conditions  as  are  hereinafter 
mentioned,  to  direct  commissions  of  sewers  into  all  parts  of 
England,  inland  as  well  as  maritime,  and  to  assign  as  the 
limits  for  the  jurisdiction  of  such  commissions  any  areas  that 
may  be  thought  most  expedient,  having  regard  to  the  levels  and 
•other  facilities  for  drainage  within  such  areas,  with  power  for 
Her  Majesty  to  include  within  the  limits  of  any  commission  of 
sewers  any  area  to  which  a commission  of  sewers  may  not 
hitherto  have  been  assigned,  or  any  area  either  wholly  or  par- 
tially within  the  limits  of  an  existing  commission  of  sewers ; 
subject  to  this  proviso,  that  no  alteration  shall  be  made  affecting 
the  jurisdiction  of  any  commissioners  of  sewers  without  the 
consent  of  a special  meeting  of  such  commissioners.7  Under 
•the  second  part  of  the  same  Act,  the  proprietors  of  not  less 
than  one-tenth  of  any  bog,  moor,  or  other  area  of  land,  not  in 
an  urban  sanitary  district,  that  requires  a combined  system  of 
•drainage,  warping,  or  irrigation,  may,  with  the  consent  of  the 
Inclosure  Commissioners  [Board  of  Agriculture],  and  subject 
*to  the  confirmation  of  Parliament,  constitute  such  area  a 
separate  drainage  district  under  a drainage  board.8  And  under 
the  third  part,  private  persons  interested  in  land,  and  desirous 
of  draining  it,  may  make  or  improve  drains  in  the  lands  of 
adjoining  owners,  either  by  consent  and  under  agreement  with 
such  owners,  or,  if  they  do  not  consent,  on  payment  of  com- 


(1)  45  & 46  Viet.  c.  38,  s.  25. 

(2)  53  & 54  Viet.  c.  69,  s.  13. 

(3)  53  & 54  Vict.  c.  70,  s.  74 .post. 

(4)  40  & 41  Viet.  c.  18,  ss.  20,  21, 

post,  p.  272. 


(5)  60  & 61  Viet.  c.  44,  post. 

(6)  52  & 53  Viet.  c.  30. 

(7)  24  & 25  Viet.  c.  1 33,  s.  4. 

(8)  Ibid.  ss.  63-71. 
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8 & 39  Viet. 

• 55>  s.  31, n. 


pensation  to  be  settled  by  two  justices,  unless  such  justices; 
decide  that  the  works  will  cause  injury  which  cannot  be 
compensated  by  money  : natural  watercourses  may  be  diverted 
under  these  powers,  subject  also  to  payment  of  compensation r 
if  necessary.1 

The  general  powers  of  the  Commissioners  acting  within  their 
jurisdiction  under  the  Act  extend  to  the  following  acts  : — 

(1.)  To  cleansing,  repairing,  or  otherwise  maintaining  in  a 
due  state  of  efficiency  any  existing  watercourse  or  outfall  for 
water,  or  any  existing  wall  or  other  defence  against  water,  here- 
inafter referred  to  under  the  expression  “ maintenance  of  exist- 
ing works : ” 

(2.)  To  deepening,  widening,  straightening,  or  otherwise 
improving  any  existing  watercourse  or  outfall  for  water,  or 
removing  mill-dams,  weirs,  or  other  obstructions  to  water- 
courses or  outfalls  for  water,  or  raising,  widening,  or  otherwise 
altering  any  existing  wall  or  other  defence  against  water,  here- 
inafter referred  to  under  the  expression  “ improvement  of 
existing  works : ” 

(3.)  To  making  any  new  watercourse  or  new  outfall  for 
water,  or  erecting  any  new  defence  against  water,  to  erecting 
any  machinery  or  doing  any  other  act  not  hereinbefore  referred 
to,  required  for  the  drainage,  necessary  supply  of  water  for 
cattle,  warping  or  irrigation  of  the  area  comprised  within  the 
limits  of  their  jurisdiction,  hereinafter  referred  to  under  the 
expression  “ the  construction  of  new  works.”  2 

An  Inclosure  Act  required  the  allottees  of  certain  fen  lands 
enclosed  under  the  Act  to  maintain  the  drains  which  were 
necessary  for  the  drainage  of  the  lands.  The  landowners 
being  unable  to  come  to  an  agreement  in  the  matter,  the 
Crown,  as  the  principal  allottee  of  the  lands  enclosed,  repaired 
certain  drains  which  had  been  made  by  the  commissioners  of 
sewers  of  some  contiguous  lands,  and  which  had  for  more  than 
150  years  provided  for  the  drainage  of  the  fen  lands.  On  an 
information  moved  for  by  the  Attorney-General  to  enforce 
payment  by  the  other  owners  of  the  fen  land  of  contributions 
towards  the  expense  incurred  by  the  Crown,  it  was  held  that 
there  was  no  joint  liability  on  the  part  of  the  allottees  to 
execute  the  works  carried  out  by  the  Crown,  and  that  the 
Crown  was  not  warranted  in  undertaking  it  at  the  joint  cost  of 
the  different  owners.3 

Further,  with  regard  to  Commissioners  of  Sewers,  see  the- 
note  to  sect.  13. 

Inundations. — Provisions  for  protection  against  inundations 
in  the  metropolis  are  contained  in  the  Metropolis  Manage- 


(i)  24  & 25  Viet.  c.  133,  ss. 

72-83  ; see  Hedley  v.  Bates , L.  R. 

13  Ch.  D.  498;  49  L.  J.  Ch.  170; 
42  L.  T.  (N.s.)  41  ; 28  W.  R.  365, 
as  to  these  provisions. 


(2)  24  & 25  Viet.  c.  133,  s.  16. 

(3)  Attorney -General  v.  De  Bur- 
ton, Q.  B.  D.,  9th  and  19th  Feb. 
1892,  Loc.  Gov.  Chron.  14th  May* 
1892,  413. 
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ment  (Thames  River  Prevention  of  Floods)  Amendment  Act,  38  & 39  Vict. 
1879.1  c'55>  s* 

The  Malicious  Damage  Act,  1861,  renders  it  felony  to 
remove  piles  or  other  materials  placed  for  securing  sea  or 
river  banks,  or  to  obstruct  the  navigation  of  a river  or  canal ;1  2 
also  to  maliciously  damage  sea  or  river  banks,  so  as  to  cause 
an  overflow  or  other  injury  to  lands  or  buildings,  or  destroy  any 
lock,  sluice,  watercourse,  or  other  work  belonging  to  any  port, 
harbour,  dock,  navigable  river,  or  canal,  &c.3 

With  reference  to  liability  for  damage  caused  by  inundations, 
the  following  cases  should  be  noticed.  The  lands  of  the 
plaintiff  and  defendant,  which  adjoined  each  other,  fronted 
a tidal  creek,  and  were  protected  by  a continuous  sea-bank 
or  wall.  These  walls  were  subject  to  a gradual  subsidence, 
and  had  always  been  repaired  or  topped  with  fresh  material  by 
the  owners  of  the  adjoining  lands.  On  the  occasion  of  an 
unusually  high  tide,  the  sea  burst  over  the  wall  in  front  of  the 
defendant’s  land,  and  thence  flowed  on  to  the  plaintiff’s  farm, 
and  there  did  damage.  The  jury  found  that  the  defendant  had 
neglected  to  keep  his  wall  to  the  proper  level,  and  that 
through  his  default  the  mischief  was  caused ; but  it  was  held 
that  he  was  not  bound  either  by  prescription  or  at  common 
law  to  maintain  the  wall  for  the  protection  of  adjoining 
landowners  as  well  as  of  himself,  the  proper  remedy  being 
to  procure  the  issuing  of  a Royal  Commission,  in  which,  by 
an  equitable  adjustment,  the  interest  of  all  parties  may  be 
secured.4 

The  liability  of  a frontager  to  keep  the  sea  wall  on  his  land 
in  repair  ratione  tenurce  or  by  custom  or  otherwise,  may  be 
presumed  from  its  having  been  submitted  to  for  a long  time, 
unless  it  is  proved  impossible  for  it  to  have  had  a legal  origin. 

If  it  were  necessary  in  such  a case  to  presume  a grant  from  the 
Crown,  the  grant  would  be  presumed.5 

A dock  company,  required  by  their  Act  to  maintain  the 
bank  round  the  dock  at  4 ft.  above  Trinity  high-water  mark, 
had  constructed  the  dock  in  1853,  but  the  bank  was  for  some 
distance  6 or  8 inches  lower  than  the  required  height.  The 
only  previous  overflow  from  the  Thames  had  occurred  in  1874, 
when  the  tide  rose  4 ft.  above  high-watermark ; but  on  Nov.  15, 

1875,  the  tide  rose  to  4 ft.  3 in.  and  caused  damage  on  the 
plaintiffs’  adjoining  premises.  The  defendants  were  held  liable 
to  pay  a sufficient  sum  to  reinstate  those  premises,  and  were 
restrained  by  injunction  from  allowing  their  bank  to  remain  at 
less  than  the  height  specified  in  the  Act : Fry,  J.,  holding  that 


(1)  42  & 43  Viet.  c.  cxcviii. 

(2)  24  & 25  Viet.  c.  97,  s.  31. 

(3)  Ibid.  s.  30. 

(4)  Hudson  v.  Tabor , L.  R.  2 

Q.  B.  D.  290 ; 46  L.  J.  Q.  B.  463  ; 
36  L.  T.  (n.s.)  492;  25  W.  R. 


740. 

(5)  London  and  North  Western 
Railway  Company  v.  Commissioners 
of  Sewers  of  Fobbing  Level , 66  L.  J. 
Q.  B.  127  ; 75  L.  T.  (N.s.)  629. 
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38  & 39  Viet.  they  could  not  plead  the  act  of  God  as  a defence  if  they  had 
c-  5S> s*  31’  n>  themselves  failed  in  discharging  the  obligation  cast  upon  them. 

The  Court  of  Appeal  subsequently  decided  in  the  same  case 
that,  independently  of  this  Act,  the  defendants  were  bound  as 
riparian  owners  to  keep  the  bank  up  to  the  level  of  4 ft.  2 in., 
the  height  of  the  rest  of  the  river  wall,  and  that  they  were 
liable  to  the  plaintiffs  for  negligence  in  not  doing  so.1 

It  is  the  duty  of  the  Crown  to  maintain  the  defences  of  the 
land  against  the  inroads  of  the  water,  and,  therefore,  no 
subject  is  entitled  to  destroy  a natural  barrier  against  the  sea. 
An  injunction  was  accordingly  granted  to  restrain  the  owner 
of  the  foreshore  from  so  digging  or  removing  shingle  as  to 
endanger  the  land  behind.2  The  doctrine  laid  down  in  this 
case  was  subsequently  explained  to  be  applicable  only  to 
the  natural  protecting  banks  against  the  sea,  or  to  banks 
erected  by  the  Crown,  either  under  the  Crown  itself  or  through 
the  agency  of  Commissioners  of  Sewers.3 

On  the  other  hand,  it  has  been  held  that  a man  has  a right 
to  protect  his  own  property  against  an  extraordinary  flood,, 
which  is  a common  enemy,  although  the  damage  inflicted  by 
such  flood  upon  his  neighbour  be  thereby  increased,  provided 
that  he  does  so  without  interfering  with  the  natural  outlet  of  a 
stream.4  In  that  case  he  does  nothing  by  his  own  act  to  injure 
his  neighbour,  and  is  not  answerable  because  the  danger  which 
has  been  diverted  from  him  has  done  mischief  to  somebody 
else ; but  he  is  not  entitled  by  some  active  act  of  his,  in  order 
to  get  rid  of  a mischief  existing  on  his  own  land  by  no  act  of 
his,  to  do  something  which  causes  misfortune  to  his  neighbour. 
Thus  an  unprecedented  rainfall  caused  an  accumulation  of 
water  at  the  side  of  a railway  embankment  so  as  to  endanger 
the  embankment,  and  the  railway  company  cut  trenches  through 
which  the  water  flowed,  and  land  near  the  railway  was  thereby 
flooded  and  injured  to  a greater  extent  than  it  would  have  been 
had  the  trenches  not  been  cut.  And  although  a jury  had 
found  that  the  cutting  of  the  trenches  was  reasonably  necessary 
for  the  protection  of  the  railway,  and  was  not  done  negligently, 
the  company  were  liable  for  the  damage.5 


(1)  Nitro- Phosphate  6°  O dams' 
Chemical  Manure  Co.  v.  London  6° 
St.  Katharine's  Dock  Co.,  L.  R.  9 
Ch.  D.  503  ; 39  L.  T.  (n.s.)  433  ; 
27  W.  R.  267.  See  also  Abbott  v. 
Fobbing  Level  Commissioners  of 
Sewers,  L.  R.  14  Q.  B.  D.  561 ; 
55  L.  T.  (N.s.)  493- 

(2)  Attorney -General  v.  Tomline , 

L.  R.  14  Ch.  D.  58  ; 49  L.  J.  Ch. 

377  j 42  L.  T.  (n.s.)  880 ; 28  W.  R. 

870;  44  J.  P.  617. 


(3)  West  Norfolk  Farmers  Manure 
Company,  Limited,  v.  Archdale, 
ante,  p.  55. 

(4)  Nield  v.  London  and  North 
Western  Railway  Company,  L.  R. 

10  Ex.  4 ; 44  L.  J.  Ex.  15 ; 23 
W.  R.  60. 

(5)  Whalley  v.  Lancashire  and 
Yorkshire  Railway  Company,  L.  R. 

13  Q.  B.  D.  i3i ; 53  L-  J.  Q.  B. 
285  ; 50  L.  T.  (N.s.)  472  ; 32  W.  R. 
7 11. 
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As  to  Sewage  Works  without  District.  c.  55,  s.  32. 

Sect.  32.  A local  authority  shall,  three  months  at  Notice  to  be 
least  before  commencing  the  construction  or  extension  of  given  before 
any  sewer  or  other  work  for  sewage  purposes  without  their 
district,  give  notice  of  the  intended  work  by  advertise-  witll°llt 
ment  in  one  or  more  of  the  local  newspapers  circulated  district, 
within  the  district  where  the  work  is  to  be  made.  L.G-.  Am., 

Such  notice  shall  describe  the  nature  of  the  intended  5* 
work,  and  shall  state  the  intended  termini  thereof,  and  ’ 

the  names  of  the  parishes,  and  the  [turnpike  roads  andd\ 
streets,  and  other  lands  (if  any)  through  across  under  or 
on  which  the  work  is  to  be  made,  and  shall  name  a place 
where  a plan  of  the  intended  work  is  open  for  inspection 
at  all  reasonable  hours ; and  a copy  of  such  notice  shall 
be  served  on  the  owners  or  reputed  owners,  lessees  or 
reputed  lessees,  and  occupiers  of  the  said  lands,  and  on 
the  overseers  of  such  parishes,  and  on  the  [i trustees ,] 
surveyors  of  highways,  or  other  persons  having  the  care 
of  such  roads  or  streets. 


Note. — Works  without  the  District. — Sect.  27  gives  power 
to  local  authorities  to  construct  works  for  the  disposal  of 
sewage  without  their  district,  and  sect.  285  gives  them  a 
general  power  to  execute  works  in  an  adjoining  district  with 
the  consent  of  the  local  authority  of  the  district,  and  also  to 
combine  with  other  local  authorities  for  the  execution  of  works 
for  the  benefit  of  the  several  districts  concerned.  The  consent 
however  of  the  adjoining  authority,  given  under  sect.  285,  does 
not  relieve  the  local  authority  from  the  necessity  to  comply 
with  the  requirements  of  sects.  3 2-34. 1 

If  the  works  are,  to  pass  under  the  roads  of  any  urban  district, 
a copy  of  the  notice  must  be  served  on  the  urban  authority, 
who  are  the  surveyors  of  highways  in  such  district  by  virtue  of 
sect.  144  : except  as  regards  main  roads  not  retained  by  them, 
the  county  council  being  the  body  having  the  care  of  such 
roads.  The  reference  to  turnpike  roads  and  trustees  is  repealed.2 

The  foregoing  and  two  following  sections  are  applied  to 
water  mains  by  sect.  54 ; and  by  the  Public  Health  (Inter- 
ments) Act,  1 87 9, 3 they  are  extended  to  cemeteries. 

The  cleansing  and  cementing  the  bottom  of  a pool,  in  which 
sewage  fungus  had  collected  by  reason  of  the  discharge  into  it  of 
the  effluent  from  a sewage  farm,  and  had  caused  a nuisance,  was 
held  by  the  Court  of  Appeal  to  be  “ work  for  sewage  purposes  ” 
within  the  meaning  of  sect.  32.4 


(1)  Jones  v.  Conway  and  Colwyn 
Bay  Joint  Water  Supply  Board , 

post,  p.  130. 

(2)  61  & 62  Viet.  c.  22. 

(3)  42  & 43  Viet.  c.  31,  post. 


(4)  Wimbledon  Local  Board  v„ 
Croydon  Rural  Sanitary  Authority, 

L.  R.  32  Ch.  D.  421  ; 56  L.  J.  Ch. 
159  ; 55  L-  T.  (n.s.)  106. 
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Sect.  33.  If  any  such  owner,  lessee,  or  occupier,  or 
any  such  overseer,  [ trustee ,]  surveyor,  or  other  person  as 
aforesaid,  or  any  other  owner,  lessee,  or  occupier  who 
would  be  affected  by  the  intended  work,  objects  to  such 
work,  and  serves  notice  in  writing  of  such  objection  on 
the  local  authority  at  any  time  within  the  said  three 
months,  the  intended  work  shall  not  be  commenced 
without  the  sanction  of  the  Local  Government  Board 
after  such  inquiry  as  hereinafter  mentioned,  unless  such 
objection  is  withdrawn. 

Note. — Repeal. — The  reference  to  turnpike  trustees  is 
repealed  by  the  Statute  Law  Revision  Act,  1898. 

Sect.  34.  The  Local  Government  Board  may,  on 
application  of  the  local  authority,  appoint  an  inspector 
to  make  inquiry  on  the  spot  into  the  propriety  of  the 
intended  work  and  into  the  objections  thereto,  and  to 
report  to  the  Local  Government  Board  on  the  matters 
with  respect  to  which  such  inquiry  was  directed,  and 
on  receiving  the  report  of  such  inspector,  the  Local 
Government  Board  may  make  an  order  disallowing  or 
allowing  with  such  modifications  (if  any),  as  they  may 
deem  necessary,  the  intended  work. 

Note. — Local  Iiiquiries. — With  regard  to  local  inquiries  and 
inspectors  of  the  Local  Government  Board,  see  sects.  293-296. 

Privies,  Waterclosets,  &c. 

Sect.  35.  It  shall  not  be  lawful  newly  to  erect  any 
house,  or  to  rebuild  any  house  pulled  down  to  or  below 
the  ground  floor,  without  a sufficient  watercloset  earth- 
closet  or  privy  and  an  ashpit  furnished  with  proper  doors 
and  coverings. 

Any  person  who  causes  any  house  to  be  erected  or  re- 
built in  contravention  of  this  enactment  shall  be  liable 
to  a penalty  not  exceeding  twenty  pounds. 

Note. — Application  of  Enactment. — This  section  applies  only 
to  houses  built  or  rebuilt  after  the  passing  of  the  Act.  The 
following  section  applies  to  all  houses,  whether  old  or  new. 

Sect.  157  authorizes  urban  authorities  to  make  bye-laws  as  to 
the  construction  of  waterclosets,  earthclosets,  privies,  ashpits 
and  cesspools ; and  sect.  44  authorizes  them  to  make  bye-laws 
as  to  cleansing  earthclosets,  &c.,  and  removing  refuse. 

Per  Cockburn,  C.J.  : “ The  35th  and  36th  sections  are  in  my 
opinion  entirely  distinct,  with  specific  objects  respectively  of  a 
different  character.  The  35th  relates  to  the  building  and  re- 
building of  houses  without  a sufficient  watercloset,  &c.,  and 
imposes  a penalty  in  respect  thereof.  If  the  justices  think 
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there  is  no  sufficient  watercloset,  and  impose  a penalty,  there  3^  & 39  Viet. 

is  an  end  of  the  matter  under  that  section.  In  the  36th  section  c*  55> s-  35> n- 

there  is  no  reference  to  a penalty,  but  power  is  given  to  the 

sanitary  authority  at  any  time,  whether  proceedings  have  taken 

place  under  the  35  th  section  or  not,  and  quite  irrespective  of 

the  result  of  such  proceedings,  to  examine  the  premises,  and  if 

they  are  of  opinion  that  the  house  is  without  a sufficient  water- 

closet,  & c.,  they  may  require  the  owner  or  occupier  to  provide 

one,  and  if  he  does  not  comply  with  their  requirement,  may  do 

the  work  themselves.”  1 

It  is  not  intended  by  the  35th  section  that  there  shall  be  a 
separate  watercloset  for  each  house ; but  if  a watercloset  com- 
mon to  two  cottages  is  sufficient  for  the  use  of  the  occupiers  of 
both,  it  satisfies  the  Act.2 

The  Public  Health  Acts  Amendment  Act,  1890,  contains 
provisions  for  the  maintenance  in  proper  condition  of  sanitary 
conveniences  used  in  common  by  the  occupiers  of  two  or  more 
separate  dwelling-houses.3  With  regard  to  the  provision  of  such 
conveniences  for  manufactories,  see  sect.  38,  and  note. 

Privies . — Tub  closets  have  been  held  to  be  “privies”  within 
the  meaning  of  the  Act.4 

Ashpits . — By  the  Public  Health  Acts  Amendment  Act,  1890, 5 
“ the  expression  ‘ ashpit  ’ in  the  Public  Health  Acts  and  in 
this  Act  shall  for  the  purposes  of  the  execution  of  those  Acts 
and  of  this  Act  include  any  ash-tub  or  other  receptable  for  the 
deposit  of  ashes,  faecal  matter,  or  refuse.” 


Sect.  36.  If  a house  within  the  district  of  a local  Power  of 
authority  appears  to  such  authority  by  the  report  of  their  local 
surveyor  or  inspector  of  nuisances  to  be  without  a enfome1^*^ 
sufficient  watercloset  earthcloset  or  privy  and  an  ashpit  vision' ^f^ 
furnished  with  proper  doors  and  coverings,  the  local  privy  accom- 
authority  shall,  by  written  notice,  require  the  owner  or  modation  for 
occupier  of  the  house,  within  a reasonable  time  therein  p°gS ess‘ 
specified,  to  provide  a sufficient  watercloset  earthcloset  or  gan’1868  * 
privy  and  an  ashpit  furnished  as  aforesaid,  or  either  of  s.  4.* 
them,  as  the  case  may  require. 

If  such  notice  is  not  complied  with,  the  local  authority 
may,  at  the  expiration  of  the  time  specified  in  the  notice, 
do  the  work  thereby  required  to  be  done,  and  may  recover 
in  a summary  manner  from  the  owner  the  expenses  in- 
curred by  them  in  so  doing,  or  may  by  order  declare  the 
same  to  be  private  improvement  expenses : Provided  that 
where  a watercloset  earthcloset  or  privy  has  been  and  is 

(1)  Guardians  of  Clutton  Union  (3)  53  & 54  Viet.  c.  59,  s.  21, 

v.  Pointing , L.  R.  4 Q.  B.  D.  340 ; post. 

48  L.  J.  M.  C.  135  ; 40  L.  T.  (n.S.)  (4)  Burton  v.  Acton,  51  J.  P.  566. 

844  5 43  J-  P-  686.  (5)  53  & 54  Viet.  c.  59,  s.  ii, 
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used  in  common  by  the  inmates  of  two  or  more  houses,  or 
if  in  the  opinion  of  the  local  authority  a watercloset 
earthcloset  or  privy  may  be  so  used,  they  need  not  require 
the  same  to  be  provided  for  each  house. 

Note. — Application  of  Enactment — This  section  applies  to 
all  houses,  whether  built  before  or  after  the  passing  of  the  Act : 
see  the  note  to  the  preceding  section.  As  to  summary  pro- 
ceedings for  recovery  of  expenses,  see  sect.  251  et  seq .,  and 
notes  ; and  as  to  private  improvement  expenses,  see  sects.  213- 
215.  As  to  privies,  &c.,  in  such  a state  as  to  be  a nuisance, 
see  sects.  47,  91.  By  sect.  157  urban  sanitary  authorities  may 
make  bye-laws  with  respect  to  privies,  &c. 

By  the  proviso  to  the  above  section  there  need  not  neces- 
sarily be  a separate  watercloset,  &c.,  for  each  house.1 

A local  board  had  incurred  expenses  in  making  effective  the 
waterclosets  of  certain  houses  which  a person  had  built,  without, 
it  was  alleged,  proper  “ flushing  ” apparatus.  The  board  directed 
a surveyor  to  inspect  the  closets,  and  he  reported  that  they 
were  insufficient  for  want  of  a proper  flushing  apparatus.  They 
then  directed  the  owner  to  execute  the  necessary  works,  and, 
on  his  not  doing  so,  directed  it  to  be  done,  and  obtained  from 
the  magistrates  an  order  upon  him  to  repay  the  expenses.  The 
magistrates,  without  entering  into  evidence  on  the  question 
of  nuisance,  made  the  order ; and  application  was  made  to  re- 
move the  order  into  the  Queen’s  Bench  Division  with  a view 
to  set  it  aside.  The  grounds  upon  which  the  application  was 
urged  and  supported  were  that  the  local  board  had  no  power 
to  interfere  unless  there  was  a nuisance,  or  something  certain 
to  cause  a nuisance,  on  which  the  justices  should  hear  evidence, 
and  that  in  such  a case  as  this,  a mere  supposed  defect  in  con- 
struction or  defect  of  supply  of  water,  there  was  no  power  to 
interfere  in  this  manner.  On  the  other  side,  it  was  contended 
that  the  board  had  to  judge  as  to  the  tendency  of  a thing  to 
produce  or  cause  a nuisance,  and  that  here,  upon  a proper  in- 
quiry and  inspection  by  their  officer,  the  surveyor,  they  had 
formed  a judgment  on  which  they  were  entitled  to  act.  The 
latter  view  in  the  result  prevailed ; for  after  a protracted  argu- 
ment, the  Court  held  that  they  could  not  review  the  discretion  of 
the  local  board  in  such  a case.  It  was,  they  said,  entirely  for  the 
board  to  exercise  their  judgment  in  the  particular  case  upon 
the  report  of  their  surveyor.  They  therefore  dismissed  the 
application  and  upheld  the  order.2 


(1)  See  also  Guardians  of  Clutton 
Union  v.  Pointings  ante , p.  101. 

(2)  Peg.  v.  Sherborne  Local  Board , 
Local  Government  Chronicle , 1st 
May,  1880,  p.  355  ; Times  news- 
paper, 20th  March,  1880 ; s.  c.  nom. 
Bogle  v.  Sherborne  Local  Board , 46 
J.  P.  675.  See  a decision  to  the 
same  effect  under  the  Public  Health 


(London)  Act,  1891  (54  & 55  Viet, 
c.  76,  s.  37),  Vestry  of  St.  John’s , 
Hackney  v.  Hutton,  L.  R.  1897, 
1 Q.  B.  210;  61  J.  P.  54;  75  L. 
T.  (n.s.)  686  ; also  Vestry  of  St. 
James  and  St.  John , Clerkenwell 
v.  Peary,  post,  p.  103  ; and  Stroud 
v.  Wandsworth  District  Board , post , 
P-  307- 
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Under  a similar  provision  in  the  Metropolis  Management  38  & 39  Viet. 
Act,  1855, 1 it  has  been  held  that  the  vestry  or  district  board  are  c*  55>  s-  36>  n< 
authorized  to  require  a watercloset  to  be  provided  for  premises 
in  lieu  of  a privy  already  existing  thereon.2  In  a previous  case 
it  had  been  held  that  they  must  exercise  their  discretion  in  each 
particular  instance,  and  that  it  was  not  competent  to  them  to 
lay  down  a general  rule  requiring  that  in  all  cases  waterclosets 
should  be  provided  in  lieu  of  privies.3  So  also  under  the 
present  section  it  has  been  held  that  the  local  authority 
cannot  enforce  a general  resolution  that  in  all  cases  arising 
under  the  section  a particular  form  of  watercloset  shall  be 
adopted,  nor  even  a notice  requiring  specific  works  instead  of 
“ a sufficient  watercloset.”  4 

With  reference  to  the  same  metropolitan  enactment,  Lord 
Esher,  M.R.,  considered  that  the  words  “ furnished  with 
proper  doors  and  coverings,”  had  reference  to  the  watercloset 
or  privy  as  well  as  to  the  ashpit.5 

Ashpits. — As  to  the  meaning  of  “ ashpit,”  see  the  note  to 
the  preceding  section. 


Sect.  37.  Any  enactment  in  force  within  the  district  As  to  earth- 
of  any  local  authority  requiring  the  construction  of  a closets, 
watercloset  shall  be  deemed  to  be  satisfied  by  the  con-  18685 
struction,  with  the  approval  of  the  local  authority,  of s* 
an  earthcloset. 

Any  local  authority  may,  as  respects  any  house  in 
which  any  earthcloset  is  in  use  with  their  approval,  dis- 
pense with  the  supply  of  water  required  by  any  contract 
or  enactment  to  be  furnished  to  any  watercloset  in  such 
house,  on  such  terms  as  may  be  agreed  on  between  such 
authority  and  the  person  providing  or  required  to  provide 
such  supply  of  water. 

Any  local  authority  may  themselves  undertake  or  con- 
tract with  any  person  to  undertake  a supply  of  dry  earth 
or  other  deodorizing  substance  to  any  house  within  their 
district  for  the  purpose  of  any  earthcloset. 

In  this  Act  the  term  “ earthcloset  ” includes  any  place 
for  the  reception  and  deodorization  of  faecal  matter  con- 
structed to  the  satisfaction  of  the  local  authority. 


(1)  18  & 19  Viet.  c.  120,  s.  81. 

(2)  St.  Luke , Middlesex  v.  Lewis, 
T B.  & S.  865  ; 31  L.  J.  M.  C.  73 ; 
5 L.  T.  (n.s.)  608;  8 Jur.  (n.s.) 
432  ; 10  W.  R.  249. 

(3)  Tinkler  v.  Wandsworth  Board 
of  Works,  2 De  G.  & J.  261  ; 27 
L.  J.  Ch.  342;  4 Jur.  (N.s.)  293; 
22  J.  P.  223. 

(4)  Wood  v.  Widnes  Corporation, 

L.  R.  1898,  1 Q.  B.  463 ; 67  L.  J. 


Q.  B.  254  ; 77  L.  T.  (N.s.)  779; 
46  W.  R.  30;  62  J.  P.  1 17; 
Robinson  v.  Sunderland  {Mayor, 
&c.),  78  L.  T.  (N.S.)  194  ; 62  J.  P. 
216. 

(5)  Vestry  of  St.  James  and  St. 
John,  Clerkenwell  v.  Feary,  L.  R. 

24  Q.  B.  D.  703 ; 59  L.  J.  M.  C. 
82  ; 62  L.  T.  (N.S.)  697  ; 54  J.  P. 
676. 


38  & 39  vict* 
c.  55,  s.  37,  n. 
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Note. — Contracts. — With  respect  to  contracts  entered  into 
by  local  authorities,  see  sects.  173,  174. 

Deodorization. — See  the  note  to  sect.  120  with  reference  to 
deodorization  and  the  use  of  disinfectants.  See  also  sects.  42- 
44  with  reference  to  the  cleansing  of  earthclosets. 

Sect.  38.  Where  it  appears  to  any  local  authority  by 
the  report  of  their  surveyor  that  any  house  is  used  or 
intended  to  be  used  as  a factory  or  building  in  which 
persons  of  both  sexes  are  employed  or  intended  to  be 
employed  at  one  time  in  any  manufacture  trade  or 
business,  the  local  authority  may,  if  they  think  fit,  by 
written  notice  require  the  owner  or  occupier  of  such 
house,  within  the  time  therein  specified,  to  construct  a 
sufficient  number  of  waterclosets  earthclosets  or  privies 
and  ashpits  for  the  separate  use  of  each  sex. 

Any  person  who  neglects  or  refuses  to  comply  with  any 
such  notice  shall  be  liable  for  each  default  to  a penalty 
not  exceeding  twenty  pounds,  and  to  a further  penalty 
not  exceeding  forty  shillings  for  every  day  during  which 
the  default  is  continued. 

Note. — Factories. — It  will  be  observed  that  this  provision  is 
extended  to  rural  authorities,  and  that  it  applies  to  factories, 
&c.,  in  which  any  number  of  persons  may  be  employed,  and 
not  only  to  those  in  which  more  than  twenty  are  employed  : 
the  restriction  as  to  number  which  was  contained  in  the  corre- 
sponding section  of  the  Public  Health  Act,  1848,1  having  been 
removed.  The  word  “ house  ” in  this  Act,  according  to  the 
definition  in  sect.  4,  as  it  originally  stood,  included  factories, 
&c.,  “in  which  more  than  twenty  persons  were  employed,” 
but  this  restriction  is  now  removed;  see  the  note  to  that 
definition. 

With  regard  to  the  cleansing  of  earthclosets,  privies,  and 
ashpits,  see  sects.  42-44 ; and  see  sects.  47  and  91  as  to 
nuisances  in  factories,  &c. 

Where  the  Public  Health  Acts  Amendment  Act,  1890, 
Part  III.,  has  not  been  adopted,  the  neglect  to  provide 
sanitary  conveniences  for  a factory  or  workshop,  whether  or 
not  persons  of  both  sexes  are  employed,  is  an  offence  under 
the  Factory  and  Workshop  Acts,  the  factory  or  workshop  being 
in  such  case  to  be  treated  as  not  kept  in  conformity  with 
those  Acts.2  Where  Part  III.  of  the  Act  has  been  adopted, 
sect.  22  of  that  Act  is  substituted  for  the  above  section.3 

Mines. — The  Coal  Mines  Regulation  Act,  1887,  enacts 
that  “sect.  38  of  the  Public  Health  Act,  1875  (which  relates 
to  privy  accommodation  for  any  house  used  as  a factory  or 

(1)  11  & 12  Viet.  c.  63,  s.  52.  (3)  53  & 54  Viet.  c.  59,  s.  22, 

(2)  58  & 59  Viet.  c.  37,  s.  35,  post.  post. 
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building  in  which  both  sexes  are  employed),  shall  apply  to  the  38  & 39  ^ict* 
portions  of  a mine  which  are  above  ground,  and  in  which  girls  c‘  $5*  s*  3°»  n- 
and  women  are  employed,  in  like  manner  as  if  it  were  herein 
re-enacted  with  the  substitution  of  ‘ those  portions  of  the  mine  ’ 
for  the  house  in  the  said  section  mentioned.”  1 


Sect.  39.  Any  urban  authority  may,  if  they  think  fit.  Public 
provide  and  maintain,  in  proper  and  convenient  necessaries, 
situations,  urinals  waterclosets  eartkclosets  privies  and  1 H'’  s‘  57  * 
ashpits,  and  other  similar  conveniences  for  public 
accommodation. 


Note. — Public  Conveniences. — Receptacles  for  the  tem- 
porary deposit,  and  other  places  for  the  more  permanent 
deposit  of  dust,  ashes,  and  rubbish,  may  be  provided  by  urban 
sanitary  authorities  under  sect.  45. 

Where  the  Public  Health  Acts  Amendment  Act,  1890,  has 
been  adopted,  regulations  with  respect  to  public  sanitary 
conveniences  may  be  made.2 

With  respect  to  the  power  conferred  by  this  section  to 
provide  conveniences  for  public  accommodation,  in  proper 
and  convenient  situations,  it  is  to  be  observed  that  public 
bodies,  although  acting  under  the  general  powers  given  them 
by  statute,  have  not  therefore  a license  to  do  whatever  they 
think  right,  and  if  the  Court  is  called  upon  to  interfere,  it  is  its 
duty  first  to  consider  whether  the  proposed  exercise  of  the 
power  is  or  is  not  bona  fide.  Therefore  the  Court  of  Appeal, 
being  satisfied  that  a public  urinal  intended  to  be  erected 
would  not  of  necessity  be  a public  nuisance,  and  further,  that 
it  was  neither  certain  nor  probable  that  the  public  body  were 
exceeding  or  would  exceed  their  powers,  and  that  they  were 
not  influenced  by  any  improper  motive,  dissolved  an  inter- 
locutory injunction' which  Stuart,  V.-C.,  had  issued  to  restrain 
the  construction  of  the  work.3 

On  the  other  hand,  a urinal  was  proposed  to  be  erected  by 
a Metropolitan  Vestry,  in  a mews  which  was  found  to  be  a 
“ street,”  within  eight  feet  of  the  back  door  of  a shop  and 
close  to  the  entrance  of  wine  vaults,  and  moreover  in  such  a 
position  that  numerous  young  women  and  girls  in  employment 
in  the  immediate  neighbourhood  would  constantly  pass  very 
close  to  it.  This,  it  was  held,  would  be  an  intolerable 
nuisance,  and  an  injunction  was  granted  to  restrain  the 
erection  of  the  urinal.4  And  under  the  present  Act  Denman,  J., 
granted  a mandatory  injunction  to  restrain  the  continuance 
of  a urinal  upon  the  plaintiff’s  land  or  so  near  thereto  as  to 


(1)  50  & 51  Viet.  c.  58,  s.  74. 

(2)  53  & 54  Viet.  c.  59,  s.  20, 
post. 

(3)  Biddulph  v.  St.  George , Han- 

over Square,  3 De  G.  J.  & S.  493 ; 
33  L-  J.  Ch.  41 1 ; 8 L.  T.  (n.s.) 


44,  558  ; 9 Jur.  (N.s.)  953;  11 
W.  R.  739. 

(4)  Vernon  v.  Vestry  of  St.  James , 
Westminster , L.  R.  16  Ch.  D.  449  ; 
50  L.  J.  Ch.  81  ; 44  L.  T.  (N.S.) 
229  ; 29  W.  R.  222. 
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38  & 39  Viet,  cause  injury  or  annoyance  to  her  or  her  tenants,  holding  that 
c*  55> s-  39>  n*  this  was  not  a matter  for  compensation  under  sect.  308,  the 
urinal  having  been  erected,  not  “ in  a proper  and  convenient 
situation,”  but  by  trespass  on  private  land.1 

A corporation,  having  power  under  a local  Act  to  erect  lava- 
tories, urinals,  &c.,  for  the  use  of  the  public  in  any  street  or 
public  place,  or  on  land  belonging  to  them,  or  on  land  belonging 
to  any  person  with  the  consent  of  the  owner,  lessee,  or  occupier, 
built  some  lavatories  under  a public  promenade  which  had 
been  enlarged  and  made  by  the  corporation  some  years  pre- 
viously with  the  consent  of  the  owner  of  the  soil.  But  the 
Court  of  Appeal,  having  come  to  the  conclusion  that  the 
promenade  was  not  repairable  by  the  inhabitants  at  large, 
held  that  the  soil  under  the  surface  was  not  a “ street  or 
public  place  ” within  the  Act,  and  declared  the  plaintiff  entitled 
to  the  soil,  and  the  defendants  not  entitled  to  the  lavatories 
or  to  the  use  of  them,  without  his  consent.2  And  on  appeal 
to  the  House  of  Lords  it  was  held  that,  even  if  the  place  was  a 
“ street,”  the  corporation  were  not  justified.3 

An  injunction  to  restrain  an  urban  authority  from  using  a 
urinal  erected  by  them  was  refused  by  Pollock,  B.,  on  the 
ground  of  the  balance  of  convenience,  and  because  there  was 
strong  evidence  that  there  was  no  appreciable  nuisance.4 

The  onus  of  showing  that  the  site  selected  by  the  local 
authority  for  a urinal  is  not  “ proper  and  convenient  ” is  on 
the  person  complaining  of  it.5 

The  construction  of  an  underground  urinal,  the  roof  of 
which  projected  very  slightly  above  the  surface  of  the  ground, 
was  held  not  to  contravene  a covenant  that  a certain  garden 
or  open  space  should  for  ever  be  kept  “ open  and  unbuilt 
upon.”  Nor  would  the  Court  grant  a quia  timet  injunction  to 
restrain  the  construction  of  such  a urinal  on  the  ground  of 
apprehended  nuisance.6 

A urinal,  which  was  indented  in  the  front  wall  of  a public- 
house,  and  did  not  project  beyond  the  line  of  such  wall, 
but  formed  part  of  the  house,  though  it  had  no  internal 
communication  with  it,  was  held  not  to  be  “ in  front  ” of 
the  house  within  an  enactment  empowering  a local  authority 
to  cause  urinals  in  front  of  public-houses  to  be  removed.7 

It  was  held  that  a chalet  or  kiosk  for  a public  urinal  and 
waterclosets  placed  on  a highway  was  not  necessarily  a 


(1)  Sellors  v.  Matlock  Bath  Local 
Board,  L.  R.  14  Q.  B.  D.  928 ; 52 
L.  T.  (n.s.)  762. 

(2)  Baird  v.  Corporation  of  Tun- 
bridge Wells , L.  R.  1894,  2 Q.  B. 
867  ; 64  L.  J.  Q.  B.  145  ; 71  L.  T. 
(N.s.)  201. 

(3)  Tunbridge  Wells  Corporation 
v.  Baird , post , p.  286. 

(4)  Spicer  v.  Mayor  of  Margate \ 
Law  Times  newspaper,  4th  Sept., 


1880,  p.  329. 

(5)  Pet  hick  v.  Mayor,  &c.,  of 
Plymouth , and  Mason  v.  Wallasey 
Local  Board,  70  L.  T.  (N.S.)  304  ; 
42  W.  R.  246  ; 58  J.  P.  476. 

(6)  Graham  v.  Corporation  of 
Newcastle-on-Tyne,  67  L.  T.  (n.s.) 
790. 

(7)  Welstead  v.  Paddington  Ves- 
try, 66  L.  T.  (n.s.)  194 ; 40  W.  R. 
254  ; 56  J.  P.  295. 
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nuisance ; but  it  was  doubted  whether  a metropolitan  vestry  3$  & 39  Vict- 
had  power  to  grant  the  use  of  the  highway  for  the  erection  of  c*  55> s*  39j  n< 
the  chalet  to  a company  who  might  make  a profit  from  it.1 

Sect.  40.  Every  local  authority  shall  provide  that  all  Drains, 
drains  waterclosets  earthclosets  privies  ashpits  and  cess- 
pools  within  their  district  be  constructed  and  kept  so  as 
not  to  be  a nuisance  or  injurious  to  health.  p.H.,  s.  54. 

Note. — Nuisances . — See  sect.  47,  and  sect.  91,  et  seq.,  as  to 
abating  such  nuisances. 

Under  sects.  42  and  43,  the  local  authority  may  themselves 
undertake  the  cleansing  of  earthclosets,  privies,  ashpits,  and 
cesspools,  or,  if  they  do  not  undertake  this  duty,  they  may, 
under  sect.  44,  make  bye-laws  imposing  the  duty  on  the 
occupiers  of  premises.  With  regard  to  infectious  refuse  placed  in 
ashpits,  &c.,  see  the  Infectious  Disease  (Prevention)  Act,  1890.2 

Sect.  41.  On  the  written  application  of  any  person  to  Examination 
a local  authority,  stating  that  any  drain  watercloset  earth-  of  drains, 
closet  privy  ashpit  or  cesspool  on  or  belonging  to  any  privies,  &c., 
premises  within  their  district  is  a nuisance  or  injurious  to  nuisance1 
health  (but  not  otherwise),  the  local  authority  may,  by  p.n.,  s.  54.  * 
writing,  empower  their  surveyor  or  inspector  of  nuisances,  L.G.,  s.  33. 
after  twenty-four  hours’  written  notice  to  the  occupier  of  San.  1868, 
such  premises,  or  in  case  of  emergency  without  notice,  to  s*  ^ 
enter  such  premises,  with  or  without  assistants,  and  cause 
the  ground  to  be  opened,  and  examine  such  drain  water- 
closet  earthcloset  privy  ashpit  or  cesspool.  If  the  drain 
watercloset  earthcloset  privy  ashpit  or  cesspool  on 
examination  is  found  to  be  in  a proper  condition,  he 
shall  cause  the  ground  to  be  closed,  and  any  damage  done 
to  be  made  good  as  soon  as  can  be,  and  the  expenses  of 
the  work  shall  be  defrayed  by  the  local  authority.  If 
the  drain  watercloset  earthcloset  privy  ashpit  or  cesspool 
on  examination  appear  to  be  in  bad  condition,  or  to 
require  alteration  or  amendment,  the  local  authority  shall 
forthwith  cause  notice  in  writing  to  be  given  to  the 
owner  or  occupier  of  the  premises  requiring  him  forth- 
with or  within  a reasonable  time  therein  specified 
to  do  the  necessary  wrorks ; and  if  such  notice  is  not 
complied  with,  the  person  to  whom  it  is  given  shall  be 
liable  to  a penalty  not  exceeding  ten  shillings  for  every 
day  during  which  he  continues  to  make  default,  and  the 
local  authority  may,  if  they  think  fit,  execute  such 
works,  and  may  recover  in  a summary  manner  from  the 
owner  the  expenses  incurred  by  them  in  so  doing,  or  may 

(1)  Mogg  v.  Bocker , Loc.  Gov.  (2)  53  & 54  Viet.  c.  34,  ss.  13, 

Chron.  1889,  p.  135.  14,  post. 
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38  & 39  Viet,  or(jer  declare  the  same  to  be  private  improvement 
c*  55,  s*  41‘  expenses. 

Note. — Nuisances. — A drain,  privy,  ashpit,  or  cesspool, 
which  is  so  foul,  or  in  such  a state  as  to  be  a nuisance  or 
injurious  to  health,  may  be  dealt  with  under  the  nuisance 
clauses  of  the  Act,  sects.  91  et  seq.,  instead  of  under  the  above 
section.  The  cleansing  of  earthclosets,  privies,  ashpits,  and 
cesspools  may  be  undertaken  by  the  local  authority  under 
sects.  42  and  43,  or  enforced  under  bye-laws  made  in  pursuance 
of  sect.  44. 

This  section  is  applied  by  the  Public  Health  Acts  Amend- 
ment Act,  1890,  where  that  Act  has  been  adopted,  to  a 
“ single  private  drain,”  by  which  two  or  more  houses  belonging 
to  different  owners  are  connected  with  a public  sewer.1 

Admission  to  Premises. — Sect.  305  contains  a provision  under 
which  a local  authority  may  obtain  an  order  of  justices,  author- 
izing them  to  enter  premises  for  the  purpose  (amongst  others) 
of  examining  works  when  the  owner  or  occupier  refuses  them 
admission. 

Nature  and  Extent  of  Works. — The  power  to  determine  the 
nature  and  extent  of  the  works  required  is  vested  in  the  local 
authority;  and  when  proceedings  are  taken  to  recover 
penalties  for  non-compliance  with  their  notices,  the  justices 
have  no  power  to  review  their  determination.2  And  it  would 
seem  that  the  local  authority  have  the  exclusive  power  to 
determine  whether  their  directions  have  been  carried  out  with 
regard  to  the  materials  to  be  used  in  the  construction  of  the 
drain.3 

On  a summons  for  non-compliance  with  a notice  to  make 
structural  alterations  in  a watercloset,  under  similar  provisions 
in  the  Public  Health  (London)  Act,  1891, 4 it  was  held  that  the 
magistrate  had  jurisdiction  to  inquire  into  the  validity  of  the 
notice,  notwithstanding  that  there  was  a right  of  appeal  to  the 
county  council  against  such  a notice ; for  the  directions  to  be 
given  by  the  sanitary  authority  are  required  to  be  in  accord- 
ance with  the  bye-laws  of  the  county  council,  and  are  declared 
to  be  void  if  they  are  not,5  and  the  bye-laws  which  had  been 
made  by  the  county  council  did  not  apply  to  existing  water- 
closets.  Per  Kennedy,  J.,  the  power  to  require  “ alteration  or 
amendment”  does  not  comprise  structural  alteration.6 

Liability  of  Owner  atid  Occupier. — The  occupier,  and  not 
the  owner,  is  primd  facie  liable  for  the  repair  of  the  drains  and 
sewers  of  the  premises  in  his  occupation ; and  a declaration 


(1)  53  & 54  Viet.  c.  59,  s.  impost. 

(2)  Hargreaves  v.  Taylor , 32  L. 
J.  M.  C.  in  ; 8 L.  T.  (n.s)  149 ; 
9 Jur.  (N.S.)  1053  ; 3 B.  & S.  613. 

(3)  Austin  v.  Lambeth  Vestry,  27 

L.  J.  Ch.  388,  677;  4 Jur.  (N.s.) 


274,  1032. 

(4)  54  & 55  Viet.  c.  76,  s.  41  (2). 

(5)  Ibid.  s.  39  (3). 

(6)  Fulham  Vestry  v.  Solomon , 

L.  R.  1896,  1 Q.  B.  198  ; 65  L.  J. 

M.  C.  33  ; 60  J.  P.  72. 
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against  an  owner  for  not  cleansing  the  drains  or  sewers,  not  38  & 39  Vict. 

alleging  that  he  was  the  occupier,  or  showing  a reason  for  the  c*  s-  4L n* 

alleged  liability,  was  held  to  be  bad.1  The  owner  in  some 

cases,  however,  may  be  liable  : thus,  it  was  held  that  if  the 

owner  of  land  erect  a building  which  is  a nuisance,  or  of  which 

the  occupation  is  likely  to  produce  a nuisance,  and  let  the  land, 

he  is  liable  to  an  indictment  for  the  nuisance  being  continued 

or  created  during  the  term,  owing  to  his  not  having  taken 

effectual  means  to  prevent  it.  So  also  if  he  let  a building 

which  requires  particular  care  to  prevent  the  occupation  from 

being  a nuisance,  and  the  nuisance  occur  from  want  of  that 

care  on  the  part  of  the  tenant.2 

It  is  an  implied  condition  in  all  hirings  of  a furnished  house 
that  it  shall  be  in  good  and  tenantable  condition  : thus  where  a 
tenant  had  taken  a furnished  house  for  two  months,  but  on 
entering  found  a cesspool  full  of  filth  beneath  the  floor,  he  was 
justified  in  rescinding  the  contract  and  was  not  liable  for  the 
rent.3 


Scavenging  and  Cleansing. 

Regulations  as  to  Streets  and  Houses. 

Sect.  42.  Every  local  authority  may,  and  when  re- 
quired by  order  of  the  Local  Government  Board  shall, 
themselves  undertake  or  contract  for — 

The  removal  of  house  refuse  from  premises ; 

The  cleansing  of  earthclosets  privies  ashpits  and 
cesspools ; 

either  for  the  whole  or  any  part  of  their  district : More- 
over every  urban  authority  and  any  rural  authority 
invested  by  the  Local  Government  Board  with  the 
requisite  powers  may,  and  when  required  by  order  of  the 
said  Board  shall,  themselves  undertake  or  contract  for 
the  proper  cleansing  of  streets,  and  may  also  themselves 
undertake  or  contract  for  the  proper  watering  of  streets 
for  the  whole  or  any  part  of  their  district. 

All  matters  collected  by  the  local  authority  or  con- 
tractor in  pursuance  of  this  section  may  be  sold  or  other- 
wise disposed  of,  and  any  profits  thus  made  by  an  urban 
authority  shall  be  carried  to  the  account  of  the  fund  or 
rate  applicable  by  them  for  the  general  purposes  of  this 
Act ; and  any  profits  thus  made  by  a rural  authority  in 
respect  of  any  contributory  place  shall  be  carried  to  the 
account  of  the  fund  or  rate  out  of  which  expenses  incurred 


Local  autho- 
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under  tliis  section  by  that  authority  in  such  contributory 
place  are  defrayed. 

If  any  person  removes  or  obstructs  the  local  authority 
or  contractor  in  removing  any  matters  by  this  section 
authorized  to  be  removed  by  the  local  authority,  he  shall 
for  each  offence  be  liable  to  a penalty  not  exceeding  five 
pounds : Provided  that  the  occupier  of  a house  within  the 
district  shall  not  be  liable  to  such  penalty  in  respect  of 
any  such  matters  which  are  produced  on  his  own  premises 
and  are  intended  to  be  removed  for  sale  or  for  his  own 
use,  and  are  in  the  meantime  kept  so  as  not  to  be  a 
nuisance. 


Note. — Contracts. — As  to  the  mode  in  which  contracts  are 
to  be  made  by  local  authorities,  see  sects.  173,  174. 

Streets. — It  is  to  be  noticed  that  these  powers  with  respect  to 
“ streets  ” are  not  confined  to  streets  repairable  by  the  inhabi- 
tants at  large,  such  as  are  vested  in  urban  authorities. 
Reference  should,  however,  be  made  to  sect.  148,  which 
authorizes  urban  authorities  to  take  upon  themselves,  by 
agreement,  the  cleansing  and  watering  of  streets  which  are  not 
repairable  by  the  inhabitants  at  large. 

Funds. — As  to  the  general  district  funds  and  rates  of  urban 
authorities,  see  sect.  209,  et  seq. ; and  as  to  the  funds  from 
which  the  expenses  of  rural  authorities  are  to  be  paid,  see  sects. 
229,  230. 

Penalties. — The  recovery  of  penalties  is  provided  for  by 
sect.  251  et  seq.  With  regard  to  the  offence  of  obstructing  the 
scavengers  of  the  local  authority,  see  the  note  to  sect.  306. 1 

Sect.  43.  If  a local  authority  who  have  themselves 
undertaken  or  contracted  for  the  removal  of  house  refuse 
from  premises,  or  the  cleansing  of  earthclosets  privies 
ashpits  and  cesspools  fail,  without  reasonable  excuse, 
after  notice  in  writing  from  the  occupier  of  any  house 
within  their  district  requiring  them  to  remove  any  house 
refuse  or  to  cleanse  any  earthcloset  privy  ashpit  or 
cesspool  belonging  to  such  house  or  used  by  the  occupiers 
thereof,  to  cause  the  same  to  be  removed  or  cleansed,  as 
the  case  may  be,  within  seven  days,  the  local  authority 
shall  be  liable  to  pay  to  the  occupier  of  such  house  a 
penalty  not  exceeding  five  shillings  for  every  day  during 
which  such  default  continues  after  the  expiration  of  the 
said  period. 

Note. — Scavenging. — A somewhat  similar  provision  to  the 
above  was  contained  in  the  Metropolis  Management  Act,  1855, 2 

(1)  Post , p.  664.  see  now  54  & 55  Viet.  c.  76,  s.  30. 

(2)  18  & 19  Viet.  c.  120,  s.  125  ; 
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and  with  reference  to  that  enactment  the  following  may  be  3$  & 39  Viet. 

cited.  The  vestry  of  St.  Leonard’s,  Shoreditch,  refused  to  c>  55i> s-  43>  n* 

collect  or  remove  the  dirt  from  a workhouse,  situated  in  their 

parish,  but  belonging  to  the  Holborn  Guardians,  relying  on  a 

local  Act,  which  provided  that  the  land  and  building  should  not 

be  liable  to  be  charged  with  any  greater  taxes  or  assessments 

than  before  they  became  vested  in  the  guardians;  and  the 

guardians  employed  persons  to  collect  and  remove  the  dirt, 

and  then  brought  an  action  to  recover  the  expenses.  It  was 

held  that  the  exemption  from  increased  rates  did  not  exempt 

the  vestry  from  performing  their  duty  in  respect  of  the  premises, 

and  that  such  duty  not  being  that  of  a surveyor  of  highways, 

they  were  liable  for  the  amount  claimed.1 

The  Commissioners  of  Sewers  for  the  City  of  London  swept 
mud  from  the  streets  into  heaps  and  then  sent  it  mixed  with 
water  into  the  sewers  of  the  Metropolitan  Board  of  Works. 

This  was  held  to  constitute  the  offence,  under  the  Metropolis 
Management  Act,  185 5, 2 of  sweeping  “ soil,  rubbish  or  filth 
or  any  other  thing  into  or  in  any  sewer.3 

A district  board  in  the  metropolis,  who  had  contracted  for 
the  removal  of  house  refuse,  were  (before  the  passing  of  the 
Public  Health  London  Act,  1891,  which  expressly  imposes  on 
them  the  duty  of  securing  the  due  removal  of  such  refuse)  held 
to  have  performed  their  duty,  and  not  to  be  liable  to  an  action 
in  respect  of  the  contractor’s  neglect  to  remove  refuse,  the 
breach  of  duty  being  on  his  part,  and  not  on  the  part  of  the 
board.4 

Meaning  of  “ Refuse .” — The  following  cases  illustrate  what 
substances  may  not  be  considered  refuse  within  the  meaning  of 
the  Act. 

The  definition  of  “ house  ” in  sect.  4 is  not  to  be  imported 
into  the  expression  “ house  refuse,”  and  clinkers  from  the 
furnaces  of  a steam  laundry  were  therefore  held  not  to  be 
such  refuse  as  a local  board  were  bound  to  remove  under 
sects.  42  and  43. 5 

Brewers  occupying  premises  in  a parish  within  the  district  of 
the  Metropolitan  Paving  Act,6  burnt  coals  there  in  the  process 
of  brewing,  and  when  they  were  partially  consumed  by  having 
passed  once  through  the  fires,  removed  them  intermixed  with 
the  dust  and  ashes  arising  from  the  same  fires  to  other  premises 
occupied  by  them  in  another  parish,  where  they  used  them  for 
heating  water  to  cleanse  their  casks.  It  was  held  that  the 
scavenger  of  the  parish  first  referred  to  was  not  entitled,  under 


(1)  Holborn  ( Guardians ) v.  St. 
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sects.  59  and  60  of  the  Paving  Act,  to  claim  any  of  the  articles 
so  removed.1  So  also  where  a brassfounder,  having  extracted 
a quantity  of  metal  from  ashes  which  fell  into  the  ashpit  during 
the  process  of  casting,  was  accustomed  to  give  the  refuse,  in 
which  some  metal  still  remained,  as  a perquisite  to  his  appren- 
tices, by  whom  it  was  sold  to  brass  refiners,  and  a further  quan- 
tity of  metal  was  extracted  from  the  ashes,  it  was  held  that  the 
ashes,  being  available  for  a commercial  purpose,  were  not  “ dust, 
cinders,  or  ashes,”  within  the  meaning  of  the  same  Act.2 

It  was  held  that  certain  commissioners  under  a Local  Im- 
provement Act  were  not  compellable  to  remove  from  a manu- 
factory, dust,  ashes,  and  rubbish  arising  from  the  combustion 
of  coal  and  otherwise  in  the  course  of  the  manufacture  of  edge 
tools  within  the  limits  of  the  district  of  the  commissioners,  as 
the  intention  of  the  Act  was  that  only  the  rubbish  arising  from 
the  domestic  use  of  houses  should  be  removed.3 

The  vestry  of  Paddington  sold  to  the  plaintiff  all  the  breeze, 
dust,  cinders,  ashes,  dirt,  offal,  garbage,  filth,  and  refuse,  which 
should  be  collected  by  them  within  the  parish  during  one  year ; 
to  be  collected  by  the  vestry  and  delivered  to  him.  The  ser- 
vants of  the  vestry  having  appropriated  various  articles  called 
“ tots  ” thrown  into  the  dustbins  by  the  owner,  the  plaintiff 
claimed  damages,  but  it  was  held  that  the  contract  applied  only 
to  such  refuse  as  the  vestry  were  bound  to  remove  under  the 
Act,  and  that  they  were  only  bound  to  remove  things  which 
were  or  might  be  injurious  to  the  health  of  the  inhabitants,  and 
the  “ tots  ” were  not  such  things.4 

The  Metropolis  Management  Act,  1855,  authorized  vestries 
and  district  boards  to  employ  scavengers  to  remove  “ all  dirt, 
ashes,  rubbish,  ice,  snow,  and  filth  ...  in  or  under  houses  and 
places,”  and  imposed  a penalty  on  an  occupier  who  refused 
to  allow  the  removal  of  such  dirt,  &c.  It  also  enacted  that  if 
a scavenger  was  required  to  remove  “ the  refuse  of  any  trade, 
manufacture,  or  business,  or  . . . any  building  materials,”  he 
might  make  a charge  for  the  removal.5  The  question  whether 
certain  ashes,  &c.,  were  trade  refuse,  which  the  vestry  of  a metro- 
politan parish  were  not  bound  under  the  Metropolis  Manage- 
ment Act  to  remove  from  private  premises  without  payment, 
was  considered  to  be  a question  as  to  the  construction  of  the 
Act,  and  therefore  to  be  properly  brought  before  the  High 
Court  on  a special  case.6  Thus,  it  was  held  that  ashes  arising 
from  the  coal  burnt  in  the  furnace  of  a steam  engine  used  for 
the  purpose  of  sawing  and  lifting  timber  and  other  materials 


(1)  Filbey  v.  Combe , 2 M.  & W. 
677  ; 1 Jur.  721. 

(2)  Law  v.  Dodd,  I Ex.  845 ; 
17  L.  J.  M.  C.  65. 

(3)  Lyndon  v.  Standbridge,  2 H. 
& N.  45  ; 26  L.  J.  Ex.  386. 

(4)  Collins  v.  Paddington  Vestry, 

48  L.  J.  Q.  B.  345;  40  L.  T.  (n.s.) 


843  ; 27  W.  R.  504. 

(5)  18  & 19  Viet.  c.  120,  ss.  125, 
126,  128;  see  now  54  & 55  Viet, 
c.  76,  ss.  29-36. 

(6)  Reg.  v.  Bridge,  L.  R.  24  Q. 
B.  D.  609 ; 59  L.  J.  M.  C.  49  ; 62 
L.  T.  (n.s.)  297  ; 38  W.  R.  464  ; 
54  J.  P.  629 ; 17  Cox  C.  C.  66. 
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for  carrying  on  the  business  of  a pianoforte  manufacturer, 
were  refuse  for  the  removal  of  which  a charge  might  be 
made.1 

Such  coal  was  distinguished  from  the  clinkers  produced  in 
furnaces,  used  at  the  Hotel  Metropole  for  generating  steam 
for  the  purposes  of  electric  lighting,  warming,  cooking,  &c., 
which  the  vestry  were  held  by  the  Court  of  Appeal  to  be  bound 
to  remove  without  payment.2 

Sect.  44.  Where  the  local  authority  do  not  themselves 
undertake  or  contract  for — 

The  cleansing  of  footways  and  pavements  adjoining 
any  premises, 

The  removal  of  house  refuse  from  any  premises, 

The  cleansing  of  earthclosets  privies  ashpits  and 
cesspools  belonging  to  any  premises, 
they  may  make  bye-laws  imposing  the  duty  of  such 
cleansing  or  removal,  at  such  intervals  as  they  think  fit, 
on  the  occupier  of  any  such  premises. 

An  urban  authority  may  also  make  bye-laws  for  the 
prevention  of  nuisances  arising  from  snow  filth  dust  ashes 
and  rubbish,  and  for  the  prevention  of  the  keeping  of 
animals  on  any  premises  so  as  to  be  injurious  to  health. 

Note. — Bye-laws. — Sects.  182-186  contain  provisions  re- 
lating to  the  making  and  confirmation  of  bye-laws.  Contracts 
for  the  purposes  mentioned  in  the  first  clause  of  the  above 
section  may  be  entered  into  under  sect.  42.  With  regard 
to  the  meaning  of  “ refuse,”  see  the  note  to  sect.  43. 

Under  sect.  50,  an  urban  authority  may  require  manure,  &c., 
to  be  removed  periodically  from  stables,  mews,  and  other  pre- 
mises, and  under  sect.  49  they  may  require  accumulations  of 
filth  to  be  taken  away. 

An  urban  or  rural  authority  may  under  the  Infectious 
Diseases  (Prevention)  Act,  1890,  render  persons  liable  to 
penalties  who  throw  infectious  refuse  into  ashpits,  & c.,  without 
disinfecting  it.3 

Under  the  Public  Health  Acts  Amendment  Act,  1890,  an 
urban  authority  that  has  adopted  that  Act  may  make  bye-laws 
as  to  the  times  for  removing  offensive  matter  or  liquid,  the 
construction  of  the  vessels  or  carts  used  for  the  purpose,  and 
the  cleansing  of  places  where  any  of  the  offensive  matter  or 
liquid  may  have  been  spilt ; and  any  local  authority  that  has 
undertaken  or  contracted  for  the  removal  of  house  refuse  may 
make  bye-laws  imposing  duties  on  the  occupier  of  premises  in 

(1)  Gayv.  Caddy , L.  R.  2 C.  P.  L.  R.  1891,  1 Q.  B.  61 ; 60  L.  J. 

D.  391  ; 46  L.  J.  M.  C.  260;  36  M.  C.  37  ; 64  L.  T.  (N.s.)  243  ; 

L.  T.  (n.s.)  410.  39  W.  R.  295  ; 55  J.  P.  437. 

(2)  St.  Martin's  Vestry  v.  Gordon,  (3)  53  & 54  Viet.  c.  34,  s.  impost. 


38  & 39  Viet, 
c.  55,  s.  43,  n. 
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38  & 39  Viet, 
c.  55,  s.  44,  n. 


connection  with  such  removal.1  The  same  Act  contains  a 
provision  for  the  cleansing  of  courts  or  passages  leading  to 
the  back  of  several  buildings  in  separate  occupations.2 

Meaning  of  “ Pavement .” — A footway  partly  gravelled,  but 
paved  for  the  convenience  of  walking  to  the  necessary  extent 
for  practical  purposes,  was  held,  under  the  General  Turn- 
pike Act,3  to  be  a “ pavement  or  paved  footway.”  4 Lord 
Coleridge,  C.J.,  said  “ in  one  sense  of  the  word  of  course  it  may 
be  said  that  ‘ pavement  ’ means  flagging,”  but,  referring  to  the  fact 
that  the  word  “ pave  ” was  defined  in  the  Metropolis  Manage- 
ment Act,  1 862, 5 as  applying  to  and  including  the  formation 
of  the  roadway  or  footway  of  any  street,  he  held  that  a 
gravelled  footway  with  a proper  foundation,  and  bound  in  by 
a granite  kerb,  was  a pavement  within  the  meaning  of  a 
provision  of  the  Metropolis  Management  Act,  185 5, 6 dealing 
with  opening  the  pavements  of  streets  to  lay  drains.7 

Nuisances . — With  respect  to  the  abatement  of  nuisances, 
including  those  proceeding  from  accumulations  or  deposits,  or 
from  the  manner  in  which  animals  are  kept,  see  sect.  91  and 
the  following  sections.  Sect.  47  imposes  penalties  for  keeping 
swine  in  dwelling-houses  or  so  as  to  be  a nuisance  to  any  person. 

A bye-law  prohibiting  the  keeping  of  pigs  within  50  feet  of  a 
dwelling-house,  situated  in  a rural  sanitary  district,  was  held  to 
be  unreasonable  and  therefore  void  and  unenforceable.8 

And  a bye-law  made  by  a town  council  under  the  Municipal 
Corporations  Act,  183 5, 9 imposing  a fine  upon  every  person 
“ who  shall  keep,  or  suffer  to  be  kept,  any  swine  within  the  said 
borough,  from  the  1st  day  of  May  to  the  31st  day  of  October, 
inclusive,  of  any  year,”  was  bad,  for  it  was  directed  generally 
against  the  keeping  of  swine,  and  not  merely  against  the  keeping 
of  them  so  as  to  be  a nuisance.10 

But  a bye-law  forbidding  the  keeping  of  pigs  within  one 
hundred  feet  of  a dwelling-house,  and  another  ordering  certain 
drainage  to  be  provided  wherever  pigs  were  kept,  were  held  not 
to  be  unreasonable  bye-laws,  and  in  order  to  obtain  a con- 
viction it  was  not  necessary  to  prove  that  the  infraction  of 
either  bye-law  caused  a nuisance ; 11  nor  is  it  necessary  to  prove 
that  the  pigs  have  been  fed  or  kept  all  night  on  the  premises.12 

With  reference  to  nuisances  from  snow,  the  House  of  Lords 
held,  in  a Scotch  case,  that  a tramway  company,  who  had 


(1)  53  & 54  Viet.  c.  59,  s.  26,  post. 

(2)  Ibid.  s.  27. 

(3)  3 Geo.  IV.  c.  126,  s.  1 12. 

(4)  Reg.  v.  Manchester  {Mayor, 
<Srv.),  2 L.  T.  (n.s.)  280. 

(5)  25  & 26  Viet.  c.  102,  s.  1 12. 

(6)  18  & 19  Viet.  c.  120,  s.  78. 

(7)  Hampstead  Vestry  v.  Ho  Opel, 

L.  R.  15  Q.  B.  D.  652  ; 54  L.  J. 

M.  C.  147  ; 33  W.  R.  903  ; 49  J.  P. 
471. 

(8)  Heap  v.  Burnley  Union,  L. 


R.  12  Q.  B.  D.  617  ; 53  L.  J.  M.  C. 
76;  32  W.  R.  661  ; 48  J.  P.359. 

(9)  5 & 6 Wm.  IV.  c.  76,  s.  90. 

(10)  Everett  v.  Grapes,  3 L,  T. 
(n.s.)  669  ; but  see  Kruse  v.  John- 
son, post,  p.  436. 

(1 1)  Wanstead  v.  Wooster,  37  J.  P. 
403 ; and  see  Lutton  v.  Doherty , 
16  L.  R.  Ir.  493. 

(12)  Steers  v.  Manton,  57  J*  P* 
584. 
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heaped  upon  the  sides  of  a street  the  snow  which  they  had  38  & 39  Vict. 
removed  from  their  tramway  by  means  of  a snow  plough,  and  c'  s-  44> n- 
who  had  also  by  scattering  salt  on  the  snow  formed  slush 
which  was  injurious  to  horses  and  other  animals,  could  not 
justify  the  nuisance  which  they  had  created  either  under  the 
Tramways  Act,  1870,1  or  their  special  Acts,  or  by  the  neglect 
of  the  Town  Council  to  remove  the  snow.2 


Sect.  45.  Any  urban  authority  may,  if  they  see  fit,  Power  to 
provide  in  proper  and  convenient  situations  receptacles  provide  recep- 
tor the  temporary  deposit  and  collection  of  dust  ashes 
and  rubbish  • they  may  also  provide  fit  buildings  and  ru^ish. 
places  for  the  deposit  of  any  matters  collected  by  them  p.H.,  s.  56. 
in  pursuance  of  this  part  of  this  Act. 


Note. — Public  Conveniences. — See  sect.  39  and  note,  with 
regard  to  the  provision  of  public  urinals,  waterclosets,  earth- 
closets,  privies,  ashpits,  and  other  conveniences  for  public 
accommodation,  and  the  creation  of  nuisances  thereby. 


Sect.  46.  Where,  on  the  certificate  of  the  medical  Houses  to  he 
officer  of  health  or  of  any  two  medical  practitioners,  it  purified  on 
appears  to  any  local  authority  that  any  house  or  part  ^^of8  °f 
thereof  is  in  such  a filthy  or  unwholesome  condition  that  peaith  0r  of 
the  health  of  any  person  is  affected  or  endangered  thereby,  two  medical 
or  that  the  whitewashing  cleansing  or  purifying  of  any  practitioners, 
house  or  part  thereof  would  tend  to  prevent  or  check  in-  f s*  60- 
fectious  disease,  the  local  authority  shall  give  notice  in 
writing  to  the  owner  or  occupier  of  such  house  or  part 
thereof  to  whitewash  cleanse  or  purify  the  same,  as  the 
case  may  require. 

If  the  person  to  whom  notice  is  so  given  fails  to  comply 
therewith  within  the  time  therein  specified,  he  shall  be 
liable  to  a penalty  not  exceeding  ten  shillings  for  every 
day  during  which  he  continues  to  make  default ; and  the 
local  authority  may,  if  they  think  fit,  cause  such  house  or 
part  thereof  to  be  whitewashed  cleansed  or  purified,  and 
may  recover  in  a summary  manner  the  expenses  incurred 
by  them  in  so  doing  from  the  person  in  default. 

Note. — Disinfection  of  Premises. — The  above  provision,  it 
will  be  seen,  extends  to  rural  as  well  as  urban  authorities.  By 
the  interpretation  clause,  sect.  4,  the  word  “house”  includes 
schools,  also  factories  and  other  buildings  in  which  persons 
are  employed.  Sect.  120  also  gives  local  authorities  power 

(!)  33  & 34  vict.  c.  78.  A.  C.  in  ; 66  L.  J.  P.  C.  1 ; 75 

(2)  Ogston  v.  Aberdeen  District  L.  T.  (N.S.)  633  ; 61  J.  P.  436. 

Tramxvays  Company , L.  R.  1897, 
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38  & 39  Viet,  to  cause  premises  to  be  cleansed  and  disinfected,  in  terms 
c.  55,  s.  46,11.  yery  simiiar  to  those  of  the  above  section,  except  that  the  cer- 
tificate of  one  medical  practitioner  will  suffice,  and  that  the 
continuing  penalty  which  may  be  imposed  is  to  amount  to 
at  least  one  shilling.  See  also  the  note  to  sect.  120,  with 
reference  to  deodorizing  disinfectants,  and  the  further  pro- 
visions relating  to  the  prevention  of  diseases,  in  sects.  120- 
140.  As  to  recovery  of  penalties  and  expenses,  see  sect.  251 
et  seq. 

Common  lodging-houses  are  required  by  sect.  82  to  be  lime- 
washed  periodically. 

Cleansing  of  Persons. — Local  authorities  are  enabled  by  the 
Cleansing  of  Persons  Act,  1897,  to  provide  biddings,  appli- 
ances, and  attendants,  for  cleansing  free  of  charge  the  person, 
and  clothing  of  anyone  who  is  infested  with  vermin.1 

Premises  unfit  for  human  Habitation . — If  a nuisance  renders 
a house  or  building  unfit  for  human  habitation,  its  use  for  that 
purpose  may  be  prohibited  under  sect.  97.  If  the  medical 
officer  of  health  finds  that  any  dwelling-house  in  the  district  is 
in  a state  so  dangerous  or  injurious  to  health  as  to  be  unfit  for 
human  habitation,  he  must  report  thereon  to  the  local  authority 
of  the  district.  He  is  also  to  do  so  on  receiving  a representa- 
tion from  four  or  more  householders  living  in  or  near  the 
street  where  the  premises  are.  The  local  authority  are  then 
to  take  action  thereon  in  the  manner  provided  for  by  Part  II. 
of  the  Housing  of  the  Working  Classes  Act,  1890.2 

In  urban  districts  the  medical  officer  of  health  may  make  an 
official  representation  to  the  local  authority  to  the  effect  that 
an  area  is  unhealthy,  with  a view  to  an  improvement  scheme 
being  made  for  the  re-arrangement  and  re-construction  of  the 
streets  and  houses  in  such  area.3 


Penalty  in 
respect  of 
certain 
nuisances  on 
premises. 
P.H.,  s.  59. 


Sect.  47.  Any  person  who  in  any  urban  district — 
(1.)  Keeps  any  swine  or  pigstye  in  any  dwelling-house, 
or  so  as  to  be  a nuisance  to  any  person  ; or 
(2.)  Suffers  any  waste  or  stagnant  water  to  remain  in 
any  cellar  or  place  within  any  dwelling-house 
for  twenty-four  hours  after  written  notice  to 
him  from  the  urban  authority  to  remove  the 
same ; or 

(3.)  Allows  the  contents  of  any  water  closet  privy  or 
cesspool  to  overflow  or  soak  therefrom, 
shall  for  every  such  offence  he  liable  to  a penalty  not 
exceeding  forty  shillings , and  to  a further  penalty  not 
exceeding  jive  shillings , for  every  day  during  which  the 
offence  is  continued,  and  the  urban  authority  shall  abate 


(1)  60  & 61  Viet.  c.  31, s.  impost.  post. 

(2)  53  & 54  Viet.  c-  70,  ss.  30,  31,  (3)  Ibid.  ss.  4,  5. 
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or  cause  to  be  abated  every  such  nuisance,  and  may 
recover  in  a summary  manner  the  expenses  incurred  by 
them  in  so  doing  from  the  occupier  of  the  premises  on 
which  the  nuisance  exists. 


Note. — Nuisance  from  keeping  Animals. — This  section 
applies  only  to  nuisances  in  urban  districts ; but  any  animal 
so  kept  in  any  district  as  to  be  a nuisance  or  injurious  to 
health  is  a “nuisance”  within  the  meaning  of  sect.  91,  and 
may  be  dealt  with  under  the  subsequent  sections  of  the  Act ; 
and  in  cases  falling  within  the  operation  of  the  present  section 
as  well  as  within  the  nuisance  clauses,  the  urban  authority  may 
proceed  under  either  at  their  option  : see  sect.  hi.  See  also 
sect.  44,  under  which  an  urban  authority  may  make  bye-laws 
for  the  prevention  of  the  keeping  of  animals  on  any  premises 
so  as  to  be  injurious  to  health. 

The  Towns  Police  Clauses  Act,  1847,1  renders  punishable 
by  a penalty  of  forty  shillings  or  fourteen  days’  imprisonment, 
“ every  person  who  keeps  any  pigstye  to  the  front  of  any  street, 
not  being  shut  out  from  such  street  by  a sufficient  wall  or 
fence,  or  who  keeps  any  swine  in  or  near  any  street,  so  as  to  be 
a common  nuisance.” 

The  provision  as  to  the  keeping  of  swine  applies  not  merely 
to  the  place  of  keeping  but  to  the  manner  of  keeping  the 
animals,  and  therefore,  an  information  and  conviction  for 
keeping  swine  upon  premises,  and  also  pigsties  thereon,  so  as 
to  be  a nuisance  to  the  inhabitants  of  the  dwelling-houses  and 
premises  near  and  adjoining  thereto,  were  upheld.2 

It  is  an  offence  under  this  section  to  keep  swine  so  as  to  be 
a “ nuisance  ” in  the  common  law  meaning  of  the  term,  and  it 
is  not  necessary  in  order  to  constitute  such  offence  that  there 
should  be  any  injury  to  health.3  The  offence  is  also  indictable 
at  common  law.4 

Overflow  from  Privy , &>c. — Per  Holt,  C.J.,  “As  every  man 
is  bound  so  to  look  to  his  cattle,  as  to  keep  them  out  of  his 
neighbour’s  ground,  that  so  he  may  receive  no  damage ; so  he 
must  keep  in  the  filth  of  his  house  of  office,  that  it  may  not 
flow  in  upon  and  damnify  his  neighbour.  If  a man  has  two 
houses  contiguous,  and  one  has  a house  of  office,  which  is 
separated  from  the  cellar  of  the  other  by  the  wall,  which  keeps 
in  the  filth  of  the  house  of  office,  and  he  sell  that  house,  the 
vendee  must  keep  in  the  filth  of  the  house  of  office,  so  as  it 
shall  not  run  in  upon  the  other  house.”  5 


(1)  10  & 11  Viet.  c.  89,  s.  28, 
post. 

(2)  Digby  v.  West  Ham , 22  J.  P. 
304- 

(3)  Banbury  Urban  Sanitary 

Authority  v.  Page,  L.  R.  8 Q.  B.  D. 

97;  5i  L.  J.  M.  C.  21;  45  L.  T. 


(n.s.)  759;  30  W.  R.  415;  46 
J.  P.  184. 

(4)  Reg.  v.  Wigg,  2 Salk.  460. 

(5)  Tenant  v.  Goldwin,  2 Ld. 
Raymond,  1092,  cited  in  Humphries 
v.  Cousins,  post,  p.  175. 
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Offensive  Ditches  and  Collections  of  Matter. 

Sect.  48.  Where  any  watercourse  or  open  ditch  lying 
near  to  or  forming  the  boundary  between  the  district  of 
any  local  authority  and  any  adjoining  district  is  foul  and 
offensive,  so  as  injuriously  to  affect  the  district  of  such 
local  authority,  any  justice  having  jurisdiction  in  such 
adjoining  district  may,  on  the  application  of  such  local 
authority,  summon  the  local  authority  of  such  adjoining 
district  to  appear  before  a court  of  summary  jurisdiction 
to  show  cause  why  an  order  should  not  be  made  by  such 
court  for  cleansing  such  watercourse  or  open  ditch,  and 
for  executing  such  permanent  or  other  structural  works 
as  may  appear  to  such  court  to  be  necessary ; and  such 
court,  after  hearing  the  parties,  or  ex  parte  in  case  of  the 
default  of  any  of  them  to  appear,  may  make  such  order 
with  reference  to  the  execution  of  the  works,  and  the 
persons  by  whom  the  same  shall  be  executed,  and  by 
whom  and  in  what  proportions  the  costs  of  such  works 
shall  be  paid,  and  also  as  to  the  amount  thereof,  and  the 
time  and  mode  of  payment,  as  to  such  court  may  seem 
reasonable. 

Note. — Nuisances. — It  will  be  observed  that  this  section 
extends  to  rural  authorities. 

Foul  watercourses,  &c.,  are  amongst  the  things  included  in  the 
definition  of  “ nuisances  ” given  by  sect.  91,  and  such  nuisances 
may  be  abated  by  the  means  pointed  out  in  sect.  93  et  seq.y 
at  the  option  of  the  local  authority  (sect,  hi),  even  though 
they  are  caused  by  an  act  taking  place  without  the  district 
(sect.  108). 

Time  for  appealing. — On  this  point  see  the  note  to  sect.  269. 

Boundary  of  District. — With  regard  to  the  position  of  the 
boundaries  of  parishes,  when  such  boundaries  are  formed  by  a 
highway  or  river,  or  by  the  sea,  see  the  note  to  sect.  4 on  the 
meaning  of  “ Parish T 

An  order  made  by  justices  upon  the  complainant  authority, 
to  cleanse  a ditch  beyond  the  boundary  of  their  district,  was 
upheld  notwithstanding  the  contention  that  they  could  not 
comply  with  it  without  committing  a trespass.1 

Ditches  at  the  Sides  of  Highways. — It  is  a nuisance  to  suffer 
the  highway  to  be  incommoded  by  reason  of  the  foulness  of 
adjoining  ditches,  and  it  is  said  that  he  who  hath  the  land  next 
adjoining  to  the  highway  ought,  of  common  right  without  pre- 
scription, to  scour  his  ditches,  but  that  he  who  hath  land  not 

(.1)  Woburn  Sanitary  Authority  v.  Newport  Pagnell  Sanitary  Authority , 
51  J.  P.  694. 
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so  adjoining  is  not  bound  by  common  law  to  do  so  without  a 38  & 
special  prescription.1  c'  $$ 

By  the  Highway  Act,  1835,  the  Highway  Authority  as 
Surveyor  of  Highways  “shall  have  power  to  make,  scour, 
cleanse,  and  keep  open  all  ditches,  gutters,  drains,  or  water- 
courses, and  also  to  make  and  lay  such  trunks,  tunnels,  plats, 
or  bridges,  as  he  shall  deem  r necessary,  in  and  through  any 
lands  or  grounds  adjoining  or  lying  near  to  any  highway,  upon 
paying  the  owner  or  occupier  of  such  lands  or  grounds,  pro- 
vided they  are  not  waste  or  common,  for  the  damages  which 
he  shall  sustain  thereby/’  to  be  settled  and  paid  in  the  manner 
provided  by  the  Act.2  And,  “ if  any  owner,  occupier,  or  other 
person  shall  alter,  obstruct,  or  in  any  manner  interfere  with 
any  such  ditches,  gutters,  drains,  or  watercourses,  trunks, 
tunnels,  plats,  or  bridges,  after  they  shall  have  been  made  by 
or  taken  under  the  charge  of  such  surveyor  or  district  surveyor, 
and  without  his  authority  and  consent,  such  owner,  occupier, 
or  other  person  shall  be  liable  to  reimburse  all  charges  and 
expenses  which  may  be  occasioned  by  reinstating  and  making 
good  the  work  so  altered,  obstructed,  or  interfered  with,  and 
shall  also  forfeit  any  sum  not  exceeding  three  times  the  amount 
of  such  charges  and  expenses.”  3 

By  the  General  Turnpike  Act  of  1822,  somewhat  similar 
powers  for  making  and  maintaining  ditches,  &c.,  at  the  sides 
of  turnpike  roads  were  given  to  the  turnpike  trustees  and  their 
surveyor.4 

Ditches  in  the  Metropolis. — The  metropolitan  vestries  and 
district  boards  may  cause  ditches  at  the  sides  of  or  across 
public  roads  and  byways  and  public  footways  to  be  filled  up, 
and  substitute  pipe  or  other  drains  alongside  or  across  such 
roads  and  ways,  with  appropriate  shoots  and  means  of  convey- 
ing water  from  the,  roads  and  ways  thereinto,  and  the  surface 
of  land  so  gained  if  thrown  into  the  road  is  to  be  repairable  as 
part  of  the  roads  or  ways.5 

The  Public  Health  (London)  Act,  1891,  contains  provisions 
with  reference  to  pools,  ditches,  gutters  and  watercourses, 
which  are  offensive  or  likely  to  be  prejudicial  to  health.6 

Under  the  Nuisances  Removal  Act,  1855,  now  repealed, 
certain  improvement  commissioners  were  held  to  be  entitled  to 
make  a new  sewer  in  any  direction  through  enclosed  lands 
adjoining  a highway,  the  sewer  being  necessary  for  the 
purpose  of  abating  a nuisance  from  an  old  watercourse  which 
had  been  used  as  a sewer  and  was  not  in  the  same  line 


(1)  1 Hawkins ’ ‘Pleas  of  the 
Crown,’  c.  76,  s.  149 ; Brooke’s 
Abr.  tit.  Nuisance , 28 ; Bacon’s  Abr. 
tit.  Highways  (D.)  ; Year  Book, 
Mich.  Term,  8 Hen.  VII.  2 ; 13 
Co.  Rep.  33  ; Anon.  Lofft.  359. 

(2)  5 & 6 Wm.  IV.  c.  50,  s.  67. 

(3)  Ibid.  s.  68. 


(4)  3 Geo.  IV.  c.  126,  ss.  1 13, 
1 14,  1 15  ; as  to  the  construction  of 
which,  see  Merivale  v.  Exeter  Turn- 
pike Trustees , L.  R.  3 Q.  B.  149  ; 
9 B.  & S.  70 ; 37  L.  J.  M.  C.  40 ; 
18  L.  T.  (n.s.)  83  ; 16  W.  R.  702. 

(5)  18  & 19  Viet.  c.  120,  s.  87. 

(6)  54  & 55  Vict.  c.  76,  s.  43. 


39  Viet. 

, s.  48,  n. 
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38  & 39  Viet,  as  the  new  sewer  ; and  the  fact  that  they  had  power  to  make 
c-  55j  s*  48j  n-  the  sewer  under  a local  Act  upon  giving  twenty-eight 
days’  notice  was  held  not  to  affect  their  power  under  the 
general  Act.1 

Eemoval  of  Sect.  49.  Where  in  any  urban  district  it  appears  to  the 
filth  on  inspector  of  nuisances  that  any  accumulation  of  manure 
certificate  of  dung  soil  or  filth  or  other  offensive  or  noxious  matter 
nSces*3  ought  to  be  removed,  he  shall  give  notice  to  the  person 
to  whom  the  same  belongs,  or  to  the  occupier  of  the 
premises  whereon  it  exists,  to  remove  the  same ; and  if 
such  notice  is  not  complied  with  within  twenty- four 
hours  from  the  service  thereof,  the  manure  dung  soil  or 
filth  or  matter  referred  to  shall  be  vested  in  and  be  sold 
or  disposed  of  by  the  urban  authority,  and  the  proceeds 
thereof  shall  be  applied  in  payment  of  the  expenses 
incurred  by  them  in  the  execution  of  this  section ; and 
the  surplus  (if  any)  shall  be  paid  on  demand  to  the 
owner  of  the  matter  removed. 

The  expenses  of  removal  by  the  urban  authority  of  any 
such  accumulation,  if  and  so  far  as  they  are  not  covered 
by  the  sale  thereof,  may  be  recovered  by  the  urban 
authority  in  a summary  manner  from  the  person  to 
whom  the  accumulation  belongs,  or  from  the  occupier 
of  the  premises,  or  (where  there  is  no  occupier)  from 
the  owner. 

Note. — Offe7isive  Accumulations . — The  urban  authority  may 
either  proceed  under  the  above  section  to  procure  the  removal 
of  the  accumulation,  or  they  may  treat  it  as  a nuisance  within 
the  meaning  of  the  word  in  sect.  91,  and  cause  it  to  be  abated 
under  sect.  92,  et  seq .2  Manure,  &c.,  removed  by  the  local 
authority  in  abating  a nuisance  may  be  sold  by  auction  under 
sect.  101. 

No  penalty  is  recoverable  for  neglect  to  comply  with  a 
notice  under  sect.  49,  but  if  notice  given  under  sect.  50  to 
remove  manure  or  refuse,  or  under  the  nuisance  clauses,  to 
abate  a nuisance,  is  not  complied  with,  a penalty  may  be 
imposed. 

As  to  the  recovery  of  penalties  and  expenses,  see  sect.  251, 
et  seq . 

Periodical  Sect.  50.  Notice  maybe  given  by  any  urban  authority 
removal  of  (by  public  announcement  in  the  district  or  otherwise)  for 
mews^nd0111  t^ie  periodical  removal  of  manure  or  other  refuse  matter 

(1)  Earl  of  Derby  v.  Bury  Bn-  L.  T.  (n.s.)  927  ; 17  W.  R.  772. 
provement  Commissioners , L.  R.  4 (2)  See  Smith  v.  Waghorn , in 

Ex.  222;  38  L.  J.  Ex.  100;  20  the  note  to  sect.  91,  p.  176. 


I 2 I 


HI.]  Water  Supply. 

from  mews  stables  or  other  premises  ; and  where  any  such  3&  & 39 Viet, 
notice  has  been  given  any  person  to  whom  the  manure  or  ^ ^ 

other  refuse  matter  belongs  who  fails  so  to  remove  the  mises.^6' 
same,  or  permits  a further  accumulation,  and  does  not  san.  1866, 
continue  such  periodical  removal  at  such  intervals  as  the  s.  53. 
urban  authority  direct,  shall  be  liable  without  further 
notice  to  a penalty  not  exceeding  twenty  shillings  for  each 
day  during  which  such  manure  or  other  refuse  matter  is 
permitted  to  accumulate. 

Note. — Removal  of  Nuisances. — See  the  preceding  section 
and  note. 


Water  Supply. 

Towers  of  Local  Authority  in  relation  to  Supply  of  Water. 

Sect.  51.  Any  urban  authority  may  provide  their  dis-  General 

trict  or  any  part  thereof,  and  any  rural  authority  may  powers  for 

provide  their  district  or  any  contributory  place  therein,  supplying 
r j.  i r -i  x 1 J r*,i  i district  with 

or  any  part  01  any  such  contributory  place,  with  a supply  water< 

of  water  proper  and  sufficient  for  public  and  private  pur- 
poses, and  for  those  purposes  or  any  of  them  may — 

(1.)  Construct  and  maintain  waterworks,  dig  wells,  p.H.,  s.  75. 

and  do  any  other  necessary  acts  ; and  San.  1866, 

(2.)  Take  on  lease  or  hire  any  waterworks,  and  (with  s- 11* 

the  sanction  of  the  Local  Government  Board)  P-H. 1874, 
purchase  any  waterworks,  or  any  water  or  right s* 
to  take  or  convey  water,  either  within  or  with- 
out their  district,  and  any  rights  powers  and 
privileges  of  any  water  company ; and 
(3.)  Contract  with  any  person  for  a supply  of  water 

Note. — Default  in  providing  Water  Supply. — By  sect.  299, 

“ where  complaint  is  made  to  the  Local  Government  Board 
that  a local  authority  has  made  default  ...  in  providing  their 
district  with  a supply  of  water,  in  cases  where  danger  arises  to 
the  health  of  the  inhabitants  from  the  insufficiency  or  unwhole- 
someness of  the  existing  supply  of  water,  and  a proper  supply 
can  be  got  at  a reasonable  cost,”  an  order  may,  after  due 
inquiry,  be  made  limiting  a time  for  performance  of  the  duty 
of  the  local  authority.  This  order  may  be  enforced  by  man- 
damus, or  may  be  executed  by  a person  appointed  by  a further 
order  at  the  expense  of  the  local  authority. 

Under  the  Local  Government  Act,  1894,  a parish  council 
(or  parish  meeting,  where  there  is  no  such  council)  may 
make  a complaint  to  the  County  Council,  if  they  consider 
that  the  rural  district  council  ought  to  have  provided  the 
parish  with  a supply  of  water,  where  danger  arises  to  the  health 
of  the  inhabitants  from  the  insufficiency  or  unwholesomeness 
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38  & 39  Viet.  0f  the  existing  supply,  and  a proper  supply  can  be  got  at  a 
c.  55> s-  5X> n*  reasonable  cost.  The  County  Council  may  then,  after 
inquiry,  either  take  upon  themselves  the  duties  and  powers  of 
the  district  council  with  respect  to  water  supply,  or  may 
exercise  the  powers  of  the  Local  Government  Board  under 
sect.  299,  and  the  three  following  sections  of  the  present  Act.1 

Besides  the  provisions  of  this  Act  with  regard  to  water  supply 
further  provisions  on  the  same  subject  are  enacted  by  the 
Public  Health  (Water)  Act,  187 8, 2 which  render  it  the  duty  of 
every  rural  sanitary  authority  to  see  that  every  occupied  dwell- 
ing-house within  their  district  has  within  a reasonable  distance 
an  available  supply  of  wholesome  water  sufficient  for  the  con- 
sumption and  use  for  domestic  purposes  of  the  inmates  of  the 
house  and  also  from  time  to  time  to  take  such  steps  as  may  be 
necessary  to  ascertain  the  condition  of  the  water  supply  within 
their  district.  The  Local  Government  Board  may,  by  order, 
invest  any  urban  authority  with  the  powers  and  duties  under 
the  same  Act  of  a rural  authority.3 

Parish  councils  are  authorized  by  the  Local  Government 
Act,  1894,  to  utilise  any  well,  spring,  or  stream  within  their 
parish,  and  provide  facilities  for  obtaining  water  therefrom, 
“but  so  as  not  to  interfere  with  the  rights  of  any  corporation 
or  person ; ” and  this  is  not  to  derogate  from  any  obligation  of 
the  district  council  with  respect  to  the  supply  of  water.4 

Meaning  of  “ Waterworks .” — By  sect.  4,  this  term  “includes 
streams  springs  wells  pumps  reservoirs  cisterns  tanks  aqueducts 
cuts  sluices  mains  pipes  culverts  engines  and  all  machinery 
lands  buildings  and  things  for  supplying  or  used  for  supplying 
water,  also  the  stock  in  trade  of  any  water  company.” 

A local  authority  may  be  a “ water  company  ” within  the 
meaning  of  the  Act.5 

Construction  of  Works. — Sect.  54  gives  the  local  authority 
the  necessary  powers  for  laying  water  mains  both  within  and 
without  the  limits  of  their  district.  Sect.  285  enables  them  to 
construct  works  in  an  adjoining  district,  and  also  to  combine 
with  other  local  authorities  for  the  construction  of  works  for 
the  joint  benefit  of  their  own  and  other  districts. 

Any  contracts  that  may  be  necessary  may  be  entered  into 
by  virtue  of  sect.  173,  subject,  in  the  case  of  urban  authorities, 
to  the  restrictions  of  sect.  174. 

Where  a rural  district  council  determine  to  adopt  plans  for 
the  water  supply  of  a contributory  place,  they  are  required  to 
give  notice  thereof  to  the  parish  council  before  entering  into  a 
contract  for  the  execution  of  such  works.6 

Land  may  be  purchased  under  sects.  175,  176.  With  regard 

(1)  56  & 57  Viet.  c.  73,  ss.  1 6,  (4)  56  & 57  Viet.  c.  73,  s.  8 (1, 

19,  post.  e,  3),  post. 

(2)  41  & 42  Viet.  c.  25,  ss.  3,  7,  (5)  See  ante,  p.  33. 

post.  (6)  56  & 57  Viet.  c.  73,  s.  16  (3), 

(3)  Ibid.  s.  11.  post. 
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to  the  redemption  of  tithe  rent-charge  on  the  land  purchased, 
see  the  Tithe  Act,  1878.1 

The  Local  Government  Board  in  a letter  to  the  clerks  of 
sanitary  authorities,  after  stating  that  “the  Sanitary  Authority 
are  aware  that  if  there  is  no  such  company  (namely,  a water 
company  whose  limits  include  their  district)  they  themselves 
may  not  only  construct  and  maintain  waterworks,  but  also  dig 
wells,  and  do  any  other  acts  necessary  for  providing  a water 
supply  for  their  district,”  expressed  the  following  opinion  : — 
“ It  is  therefore  competent  for  them,  in  case  of  need,  to  provide 
by  means  of  water  carts  or  other  like  expedients,  a temporary 
supply  for  domestic  use,  and  for  flushing  sewers  and  drains  ; 
and  the  cost  attendant  upon  the  adoption  of  this  suggestion, 
which  would  be  comparatively  small,  might  be  wholly  or  in 
part  reimbursed  by  a moderate  charge  for  the  accommodation.”  2 

Damage  arising  from  Condition  of  the  Works. — With  regard 
to  the  liability  of  the  local  authority  for  damage  caused  by 
the  improper  construction  of  the  works,  or  by  their  neglect  to 
maintain  them  in  proper  condition,  see  the  notes  to  sect.  308.3 

Datnage  to  the  Works. — See  sects.  60,  68,  69,  and  307  of 
this  Act;  and  the  provisions  of  the  Waterworks  Clauses  Acts,4 
imposing  penalties  on  persons  damaging  the  works,  or  wasting 
or  polluting  the  water. 

Water  Rights. — The  local  authority  may  not  injuriously 
affect  the  supply  of  water  to  which  other  persons  are  entitled, 
nor  streams,  &c.,  in  which  they  have  certain  rights,  without  the 
consent  of  such  persons;  see  sect.  332,  and  the  note  to  that 
section  which  treats  of  the  rights  of  landowners  in  respect  of 
water  flowing  through  their  lands  above  or  under  ground.  In 
conformity  with  the  recommendation  of  the  Royal  Sanitary 
Commission,  the  above  section  requires  that  the  sanction  of  the 
Local  Government  Board  be  obtained  before  waterworks  or 
water-rights  are  purchased  by  the  local  authority. 

A waterworks  company  authorized  by  its  Act  to  take  certain 
springs,  &c.,  took  some  which  partly  supplied  a stream  that 
watered  a meadow.  In  this  case  the  company  were  liable  to 
pay  compensation  under  the  Lands  Clauses  Act,  and  were  not 
bound  to  purchase  the  landowner’s  interest  in  the  stream,  for 
it  was  not  taking  anything  of  which  he  was  either  owner  or 
occupier.5  But  a corporation,  who,  under  their  powers  to  divert 
the  whole  of  a stream,  gave  notice  of  intention  to  do  so,  were 
required  to  pay  the  value  of  the  entire  stream,  and  not  merely 
to  pay  compensation  for  injury  caused  by  each  partial  abstrac- 
tion of  water  from  it.6 


38  & 39  Viet, 
c.  55,  s.  51,  n. 


(1)  41  & 42  Viet.  c.  42,  s.  1, 
ante,  p.  89. 

(2)  Instructional  letter,  29th  June, 
1874. 

(3)  Post , p.  675. 

(4)  10  Viet.  c.  17,  ss.  54-67; 

and  26  & 27  Viet.  c.  93,  ss.  16-20, 

-post. 


(5)  Bush  v.  Trowbridge  Water- 
works Company , L.  R.  10  Ch.  459  ; 
44  L.  J.  Ch.  645  ; 33  L.  T.  (N.S.) 
137  ; 23  W.  R.  641. 

(6)  Stone  v.  Corporation  of  Yeovil, 
L.  R.  2 C.  P.  D.  99  ; 46  L.  J. 
C.  P.  137  ; 36  L.  T.  (N.S.)  279  ; 25 
W.  R.  240. 
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38  & 39  Viet.  The  reservation,  in  a grant  of  land,  of  the  right  to  make 
c*  55*  s-  5l>  n.  watercourses  over  it  for  the  public  use  and  benefit,  may  include 
the  right  to  direct  water  from  existing  streams  in  the  land  and 
to  use  the  water  so  diverted.1 

Purchase  of  Waterworks. — Sub-sect.  2 of  the  above  section 
enables  the  local  authority  to  purchase  waterworks  from  a 
company,  while  sect.  63  gives  the  company  the  authority  which 
they  may  require  to  transfer  their  undertaking  to  the  local 
authority. 

Contract  for  Supply  of  Water  by  Landowner. — A landowner 
charging  his  estate  with  the  cost  of  construction  of  waterworks 
under  the  Limited  Owners  Reservoirs  and  Water  Supply 
Further  Facilities  Act,  187  7, 2 is  empowered  by  sect.  6 of  that 
Act  to  enter  into  any  agreement  for  the  supply  of  water  to  any 
local  authority  during  the  existence  of  the  charge. 

A landowner  may,  under  the  District  Councils  (Water  Supply 
Facilities)  Act,  1897,  charge  his  land  with  contributions  to  the 
expenses  incurred  by  the  district  council  in  supplying  water 
to  such  land.3 

Where  a private  person,  who  had  been  supplying  water  to 
the  inhabitants  of  two  townships  in  a rural  district  under  a 
contract  with  the  rural  sanitary  authority,  gave  three  months’ 
notice  to  the  inhabitants  of  his  intention  to  discontinue  the 
supply,  the  notice  was  held  not  to  be  reasonable,  and  an 
interim  injunction  was  granted  to  restrain  the  person  from  cut- 
ting off  the  supply ; there  being  evidence  that  no  other  water 
supply  could  be  procured  in  the  district.4 

Ratitig  Water  Mains  and  Works. — The  local  authority  will 
be  rated  to  the  poor-rates  of  the  parishes  in  which  their  works 
are  situate,  and  through  which  the  mains  pass,  in  respect  of  the 
occupation  of  the  soil  by  such  works  and  mains. 

An  ordinary  waterworks  company,  supplying  water  for  profit, 
is  assessed  on  the  basis  of  the  net  revenue  derived  from  its 
undertaking ; 5 but  a local  authority  is  not  generally  entitled 
to  make  a profit  out  of  the  water  consumers  for  the  benefit  of 
the  general  body  of  ratepayers,  and  there  may  be  difficulty 
in  arriving  at  the  rent  which  they  or  any  other  hypothetical 
tenants  might  reasonably  be  expected  to  pay  if  they  rented  the 
works.  Blackburn,  J.,  had  laid  down  the  principle  that  the 
occupier  is  rateable  at  what  a tenant  from  year  to  year  would 
give  as  the  rent,  who  takes  the  land  subject  to  the  same 


(1)  See  Remfry  v.  Survey  or  - 
General  of  Natal , L.  R.  1896, 
A.  C.  558  ; 66  L.  J.  P.  C.  72 ; 75 
L.  T.  (n.s.)  58. 

(2)  40  & 41  Viet.  c.  31,  post. 

(3)  60  & 61  Viet.  c.  44,  post. 

(4)  Hunslet  Guardians  v.  Ing- 
ram, W.  N.  1893,  61. 

(5)  See  as  to  the  principles  on 
which  Waterworks  are  generally- 
assessed,  Reg.  v.  West  Middlesex 


Waterworks  Company , I E.  & E. 
716;  28  L.  J.  M.  C.  135  ; Reg.  v. 
New  River  Company , L.  R.  4 Q.  B. 
D.  309 ; 27  W.  R.  785  ; s.  c.  nom. 
Reg.  v.  St.  Mary , Islington , Assess- 
ment Committee , 48  L.  J.  M.  C.  123  ; 
S.  C.  nom.  Neiv  River  Cotnpany  v. 
Islington , 40  L.  T.  (N.S.)  322,  dis- 
cussed in  ‘ Penfold  on  Rating,’  8th 
edit.,  by  the  Editor  of  the  present 
work,  and  Mr.  A.  F.  Jenkin. 
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restrictions  as  those  under  which  the  actual  occupiers  hold  it,  38  & 39  Viet, 
and  who  would  only  give  such  a rent  as  the  restrictions  imposed  c>  55>  s*  n 
by  statute  would  enable  him  to  earn  ; 1 and  this  principle  was 
followed  by  the  Court  of  Appeal  in  a subsequent  case,  in  which 
it  was  pointed  out  that  the  rent  and  therefore  the  rateable  value 
of  every  house  in  the  district  was  increased  by  reason  of  the 
occupier  being  entitled  by  virtue  of  the  statute  to  cheap  water 
from  the  waterworks  of  the  corporation,  who  were  not  entitled 
to  make  a profit  out  of  the  undertaking,  and  that  if  the  local 
authority  in  respect  of  their  reservoir  and  waterworks  were 
rated  at  the  profit  which  a tenant  under  no  restriction  could 
get  from  the  waterworks,  the  same  profit  would  be  rated  twice 
over.2  These  decisions  were  followed  in  a subsequent  case,3 
but  were  distinguished  by  Manisty  and  Cave,  JJ.,  in  a case 
relating  to  the  valuation  of  baths  and  laundries  and  board 
schools,  on  the  ground  that  the  Acts  under  which  the  water- 
works were  established  imposed  the  restrictions  on  the  property 
itself,  and  rendered  it  impossible  that  such  property  should  be 
used  for  any  other  purposes  or  for  any  further  profits  than  those 
contemplated  by  the  Acts,  and  that  in  the  case  before  the 
Court  the  restriction  was  only  placed  on  the  amount  of  profit 
to  be  derived  from  the  use  of  premises  which  had  a rateable 
value  up  to  the  time  when  it  was  acquired  by  the  local  autho- 
rity.4 And  in  the  London  County  Council  cases 5 Lord 
Herschell,  L.C.,  said,  “ I must  demur  to  the  view  that  the 
question  whether  profit  (by  which  I understand  is  meant 
pecuniary  profit)  can  be  derived  from  the  occupation  by  the 
occupier  is  a criterion  which  determines  whether  the  premises 
are  rateable,  and  at  what  amount  they  should  be  assessed.” 

A waterworks  board,  prohibited  by  their  special  Act  from 
levying  a higher  water  rate  than  might  be  required  to  discharge 
so  much  of  their  expenses  as  was  not  defrayed  by  water  rents 
and  other  payments,  had  been  held  rateable,  as  their  property 
was  capable  of  being  beneficially  occupied ; and  it  was  decided 
that  the  water  rate  ought  to  be  taken  into  consideration  in 
assessing  the  rateable  value ; 6 but  not  in  the  case  of  a local 
board,  a sum  transferred  from  the  general  district  rate  to  the 
waterworks  account.7 

The  occupation  of  land  by  a waterworks  company  by  means 


(1)  Mayor , &>c.,  of  Liverpool  v. 
Overseers  of  Waver  tree,  L.  R.  2 Ex. 
D-  55,  n.  ; 39  J.  P.  ioi. 

(2)  Corporation  of  Worcester  v. 
Droitwich  Assessment  Committee , L. 
R.  2 Ex.  D.  49 ; 46  L.  J.  M.  C. 
241  ; 36  L.  T.  (n.s.)  186  ; 25  W.  R. 
336;  41  J.  P.  355.  See  also  the 
note  to  sect.  56  as  to  this  case. 

(3)  Peterborough  Corporation  v. 
Stamford  Union , 31  W.  R.  949. 

(4)  Chorlton  - upon  - Medlock  v. 

Chorlton  Union , 51  L.  J.  Q.  B. 


458  ; 47  L.  T.  (N. s. ) 96 ; 46  J.  P.  535. 

(5)  Ante,  p.  56. 

(6)  Dewsbury  and  Heckmondwike 
Waterworks  Board  v.  Assessment 
Committee  of  Penistone  Union , L.  R. 

17  Q.  B.  D.  384;  55  L.  J.  M.  C. 
121  ; 54  L.  T.  (N.S.)  592  ; 34  W.  R. 
622  ; 50  J.  P.  644. 

(7)  Merthyr  Tydfil  Local  Board 
v.  Merthyr  Tydfil  Union , L.  R. 
1891,  1 Q.  B.  186 ; 60  L.  J.  M.  C. 
42  ; 63  L.  T.  (N.S.)  647  ; 39  W.  R. 

255 ; 55  J.  P-  294. 
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of  its  water  mains  does  not  render  the  company  liable  to  land 
tax,  although  it  renders  them  liable  to  rates.1 

Metropolis  Water  Acts. — The  water  supply  in  the  metropolis 
is  regulated  by  the  Metropolis  Water  Acts,  1852,  1871,  and 
1 89 7, 2 and  the  provisions  of  these  Acts  apply  to  all  places 
within  the  limits  of  supply  of  the  New  River,  East  London, 
Southwark  and  Vauxhall,  West  Middlesex,  Lambeth,  Chelsea, 
Grand  Junction,  and  Kent  Waterworks  Companies.  Under 
the  Act  of  1897,  a county,  borough,  or  district  council  may 
complain  to  the  Railway  and  Canal  Commission  that  any  of 
the  above-mentioned  companies  has  failed  to  perform  a statutory 
duty,  and  the  performance  of  the  duty  may  be  enforced  by 
the  commission  ; or  the  council  may  complain  of  the  quantity 
or  quality  of  the  water  supplied,  in  which  case  the  commission 
may  order  the  company  to  remove  the  ground  of  complaint. 
Such  a council  may  also  aid  a water  consumer  in  obtaining  the 
determination  of  questions  of  interest  to  water  consumers  in 
reference  to  the  quantity  or  quality  of  and  the  charges  for  the 
water  supplied  by  any  of  the  companies.3 

The  powers  and  duties  of  the  Board  of  Trade  under  the 
Metropolis  Water  Acts,  1852  and  1871,  have  been  transferred 
to  the  Local  Government  Board.4 


Sect.  52.  Before  commencing  to  construct  waterworks 
within  the  limits  of  supply  of  any  water  company  em- 
powered by  Act  of  Parliament  or  any  order  confirmed  by 
Parliament  to  supply  water,  the  local  authority  shall 
give  written  notice  to  every  water  company  within  whose 
limits  of  supply  the  local  authority  are  desirous  of 
supplying  water,  stating  the  purposes  for  which  and  (as 
far  as  may  be  practicable)  the  extent  to  which  water  is 
required  by  the  local  authority. 

It  shall  not  be  lawful  for  the  local  authority  to  con- 
struct any  waterworks  within  such  limits  if  and  so  long 
as  any  such  company  are  able  and  willing  to  supply 
water  proper  and  sufficient  for  all  reasonable  purposes 
for  which  it  is  required  by  the  local  authority ; and  any 
difference  as  to  whether  the  water  which  any  such  com- 
pany are  able  and  willing  to  lay  on  is  proper  and 
sufficient  for  the  purposes  for  which  it  is  required,  or 
whether  the  purposes  for  which  it  is  required  are 
reasonable,  or  (if  and  so  far  as  the  charges  of  the 
company  are  not  regulated  by  Parliament)  as  to  the 
terms  of  supply,  shall  be  settled  by  arbitration  in 
manner  provided  by  this  Act. 

(1)  Chelsea  Waterworks  Co.  v.  See  also  54  & 55  Viet.  c.  76,  ss. 
Bowley , 17  Q.  B.  358  ; 20  L.  J.  Q.  48-54. 

B.  520.  (3)  60  & 61  Viet.  c.  56,  ss.  I,  2. 

(2)  15  & 16  Viet.  c.  84  ; 34  & 35  (4)  35  & 36  Viet.  c.  79,  s.  35,  re- 

Vict.  c.  1 13  ; 60  & 61  Viet.  c.  56.  enacted  in  Sched.  V.  part  iii.,  post. 
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Note. — Water  Company. — This  term,  by  sect.  4,  means  38  & 39  Wet. 
“ any  person  or  body  of  persons  corporate  or  unincorporate  sup-  c*  55»  s-  52>  n- 
plying  or  who  may  hereafter  supply  water  for  his  or  their  own 
profit,”  and  it  includes  the  local  authority  of  another  district, 
authorized  to  supply  and  supplying  water  for  profit  within  the 
district  of  the  local  authority  who  are  desirous  of  establishing 
waterworks  of  their-  own.1 

With  regard  to  the  first  clause  of  this  section,  the  Local 
Government  Board,  in  their  official  circular  of  the  30th  Sep- 
tember, 1875,  mention  that  “by  the  Public  Health  Act,  1848, 
sect.  75,  local  authorities  were  placed  under  certain  restrictions 
in  the  construction  of  waterworks  within  the  limits  of  supply  of 
any  water  company,  and  a question  having  arisen  whether  these 
restrictions  were  confined  to  cases  where  the  company  is  em- 
powered by  statute  to  supply  water,  sect.  5 2 removes  the  doubt, 
by  expressly  limiting  such  restrictions  to  cases  where  the  water 
company  has  acquired  Parliamentary  powers.” 

The  question  alluded  to  in  the  foregoing  extract  arose  in  the 
case  of  the  parish  of  Richmond  (Surrey).  The  Richmond 
Waterworks  Company  had  been  incorporated,  by  an  Act  of 
1835,  for  the  purpose  of  supplying  the  town  with  water  drawn 
from  the  Thames  near  Richmond  Bridge,  and  actually  supplied 
such  water  until  the  year  1862,  when  the  water  became  too 
polluted  by  sewage  to  be  fit  for  domestic  purposes  : they  then, 
having  failed  to  procure  Parliamentary  powers  to  enable  them 
to  amalgamate  with,  or  to  extend  the  limits  of  the  S.  and  V. 

Water  Company,  who  took  their  supply  from  the  river  at 
Hampton,  some  miles  above  Richmond,  and  whose  main 
passed  through  the  latter  place,  transferred  all  their  shares  and 
property  to  that  company,  and  thenceforth  practically  ceased 
to  exist,  no  new  directors  being  appointed,  and  their  minute- 
book  being  blank  from  that  time  up  to  November,  1875.  The 
S.  and  V.  Company  after  the  transfer  supplied  the  town  with 
water,  though  it  was  beyond  their  “limits  of  supply.”  In  1873, 
the  Richmond  Vestry,  being  the  urban  sanitary  authority  for 
the  parish,  gave  notice  to  the  Richmond  Company,  but  not  to 
the  S.  and  V.  Company,  under  sect.  75  of  the  Public  Health 
Act,  1848,  of  their  intention  to  construct  waterworks;  a local 
inquiry  was  in  due  course  held  by  an  inspector  of  the  Local 
Government  Board,  and  that  Board  eventually  gave  their  sanc- 
tion to  the  borrowing  of  money  for  the  purposes  of  the  works. 

In  November,  1875,  the  then  holders  of  the  shares  in  the 
Richmond  Company  appointed  directors,  and  an  action  was 
brought  in  the  Chancery  division  of  the  High  Court  by  the 
Richmond  and  S.  and  V.  Companies  to  restrain  the  vestry 
from  proceeding  with  the  works  on  the  ground  that  the  former 
company  was  “ able  and  willing  ” to  supply  the  parish  with 
water ; but  an  injunction  was  refused  with  costs,  on  an  inter- 
locutory application  before  Malins,  V.-C.,  on  the  ground  that 

(1)  See  Wolverhampton  Corporation  v.  Bilston  Commissioners , ante,  p.  34. 
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38  & 39  Viet,  the  Richmond  Company  could  not  delegate  its  powers  to  the 
c*  s-  52>  n-  s,  anci  v.  Company,  and  was  not  both  “ able  and  willing  ” to 
supply  the  water,  though  it  was  still  an  existing  company,  and 
that  the  S.  and  V.  Company  not  being  authorized  by  its  Acts 
to  supply  Richmond,  there  was  no  company  which  could  assert 
a monopoly  against  the  vestry.1 

Hall,  V.-C.,  said  that  the  scope  and  effect  of  sect.  52  was 
that  the  local  authority  were  not  to  throw  away  the  money  of 
the  ratepayers  in  constructing  waterworks  where  there  was  an 
existing  body  which  could  provide  a proper  water  supply  with- 
out recourse  being  had  to  such  money.  It  was  an  unreason- 
able construction  of  the  section  to  hold  that  a company  was 
not  “ able  and  willing  ” to  supply  water  unless  they  had  all  the 
works  for  such  a purpose  executed  and  completed  down  to  the 
minutest  detail.  Evidence  had  been  given  on  the  part  of  the 
company  that  they  had  a supply  of  water  sufficient  to  furnish 
twenty  gallons  per  head  per  day  for  a population  of  9,500 
persons,  whereas  the  population  required  to  be  served  was  only 
5,556,  and  the  local  board  had  themselves  estimated  that  fifteen 
gallons  per  head  would  be  a sufficient  supply.  It  also  appeared 
that  ^5,000  had  already  been  expended  on  the  projected 
works,  which,  it  was  said,  could  be  completed  within  five 
months.  The  Vice-Chancellor  was  therefore  satisfied  upon  the 
evidence  that  the  plaintiffs  were  a company  “ able  and  willing  ” 
to  provide  a proper  supply  within  the  meaning  of  the  section, 
and  the  local  authority  ought,  therefore,  to  hold  their  hands  and 
not  rush  into  expense  which  might  prove  to  be  unnecessary. 
He  considered  that  the  plaintiffs  had  a locus  standi  and  were 
entitled  to  sue  the  local  board  ; and  he  granted  an  injunction 
to  restrain  the  board  from  constructing  and  maintaining  any 
waterworks  within  the  district  of  the  company.2 

Sect.  52  does  not  prevent  the  local  authority  from  procuring 
a supply  of  water  for  themselves  to  water  streets  and  flush 
sewers,  where  they  do  not  supply  the  inhabitants  generally ; 3 
or  from  enlarging  their  existing  waterworks,  within  the  limits 
of  supply  of  a company.4  But  it  does  prevent  a local 
authority  from  extending  their  mains  for  the  purpose  of  sup- 
plying water  to  an  area  which  has  been  added  to  their  district 
by  an  order  of  the  county  council,  and  which  is  within  the 
limits  of  supply  under  a local  Act  of  another  local  authority.5 

A local  authority  that  added  to  a notice  under  sect.  52  a 


(1)  Richmond  Waterworks  Com- 
pany and  Southwark  and  Vauxhall 

Waterworks  Company  v.  Vestry  of 
Richmond  ( Surrey ),  L.  R.  3 Ch.  D. 
82 ; 45  L.  J.  Ch.  441  ; 34  L.  T. 
(n.s.)  480. 

(2)  Newhaven  and  Seaford  Water 
Company  v.  Newhaven  Local  Board , 
Loc.  Gov.  Chron.  1882,  p.  5 1 5* 

(3)  West  Surrey  Waterworks  Co. 

v.  Chertsey  Union,  L.  R.  1894,  3Ch. 


513;  63  L.  J.  Ch.  806;  71  L.  T. 
(n.s.)  368;  43  W.  R.  6. 

(4)  Cleveland  Water  Co.  v.  Redcar 
I^ocal Board,  L.  R.  1895,  1 Ch.  168; 
64  L.  J.  Ch.  64;  43  W.  R.  90; 
59  J-  P.  7- 

(5)  Huddersfield  Corporation  v. 
Ravensthorpe  Urban  District  Coun- 
cil L.  R.  1897,  2 Ch.  121  ; 66  L.  J. 
Ch.  581  ; 76  L.  T.  (N.s.)  817;  45 
W.  R.  642  j 61  J.  P.  596. 
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statement  that  they  would  proceed  to  construct  waterworks  & 39  vict* 
themselves,  unless  the  company  informed  them  within  a c‘ 55> s- 52>  n- 
■month  that  the  company  were  able  and  willing  to  supply 
water  proper  and  sufficient  for  certain  purposes,  were  held  to 
have  so  threatened  to  construct  the  works  as  to  justify  the 
company  in  issuing  a writ  for  an  injunction.1 

Arbitration. — With  regard  to  arbitration  see  sects.  179-181. 

The  only  questions  for  the  arbitrator  are  whether  the 
company  are  able  to  supply  water  proper  for  all  reasonable 
purposes,  and  sufficient  for  those  purposes,  and  whether  they 
are  willing  to  supply  for  such  purposes ; but  not  whether  a 
certain  minimum  quantity  per  head  per  diem  of  water  suitable 
and  proper  for  drinking  and  ordinary  domestic  purposes  (which 
it  was  not  suggested  were  unreasonable  purposes)  is  a reason- 
able quantity.2 

Sect.  53.  At  least  two  months  before  commencing  to  As  to  con- 
construct  under  the  provisions  of  this  Act  any  reservoir  struction  of 
(other  than  a service  reservoir  or  tank  which  will  hold  reservolls- 
not  more  than  one  hundred  thousand  gallons)  the  local  au- 
thority shall  give  notice  of  the  intended  work  by  advertise- 
ment in  one  or  more  of  the  local  newspapers  circulated 
within  the  district  where  the  reservoir  is  to  be  constructed. 

If  any  person  who  would  be  affected  by  the  intended 
work  objects  to  such  work,  and  serves  notice  in  writing 
of  such  objection  on  the  local  authority  at  any  time 
within  the  said  two  months,  the  intended  work  shall 
not  be  commenced  without  the  sanction  of  the  Local 
Government  Board  after  such  inquiry  as  hereinafter 
mentioned,  unless  such  objection  is  withdrawn. 

The  Local  Government  Board  may,  on  application  of 
the  local  authority,  appoint  an  inspector  to  make 
inquiry  on  the  spot  into  the  propriety  of  the  intended 
work  and  into  the  objections  thereto,  and  to  report 
to  the  Local  Government  Board  on  the  matters  with 
respect  to  which  such  inquiry  was  directed ; and  on 
receiving  the  report  of  such  inspector,  the  Local 
Government  Board  may  make  an  order  disallowing 
or  allowing  with  such  modifications  (if  any)  as  they  may 
deem  necessary  the  intended  work. 

Note. — Construction  of  Reservoir. — This  provision  was  not 
contained  in  the  repealed  Sanitary  Acts.  With  regard  to  the 
execution  of  works  by  a local  authority  in  an  adjoining  district, 
see  sect.  285  and  the  note  thereto;  and  with  regard  to  local 
inquiries,  see  sects.  293-296. 

(1)  Bognor  Water  Co.  v.  Bognor  Yeadoji  Waterworks  Co.,  59  L.  T. 

Local  Board,  70  L.  T.  (N.s.)  402.  (n.s.)  844;  reversed  on  another 

(2)  The  Yeadon  Local  Board  and  point,  post,  p.  426. 
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Sect.  54.  Where  a local  authority  supply  water 
within  their  district,  they  shall  have  the  same  powers 
and  be  subject  to  the  same  restrictions  for  carrying  water 
mains  within  or  without  their  district  as  they  have  and 
are  subject  to  for  carrying  sewers  within  or  without  their 
district  respectively  by  the  law  for  the  time  being  in 
force. 


Note. — Construction  of  Sewers. — See  sects.  16  and  32,  and 
the  notes  to  those  sections  as  to  the  construction  of  sewers 
within  and  without  the  district. 

A local  authority  that  have  power  to  supply  their  district 
with  water,  and  are  taking  steps  to  supply  it,  do  “ supply  water 
within  their  district  ” within  the  meaning  of  the  above  section,  al- 
though they  are  not  yet  actually  supplying  any  water  to  any  one.1 

Sects.  16  and  54  are  not  restricted  by  the  provisions  of 
sects.  28  and  29  of  the  Waterworks  Clauses  Act,  1847,  with 
regard  to  the  laying  of  pipes,2  at  any  rate  in  the  case  of  a local 
authority  that  is  also  the  highway  authority ; and  an  injunction 
to  restrain  a local  board  from  opening  up  a private  road  in 
order  to  lay  water  mains  in  it,  because  they  had  not  given 
previous  notice  to  and  obtained  the  consent  of  the  owner  of 
the  soil,  was  refused  by  a majority  of  the  Court  of  Appeal.3 

But  when  they  are  executing  works  in  an  adjoining  district, 
they  are  restricted  by  sects.  32-34,  although  they  may  have  the 
consent  of  the  local  authority  of  that  district  under  sect.  2 85. 4 


Sect.  55.  A local  authority  shall  provide  and  keep 
in  any  waterworks  constructed  or  purchased  by  them  a 
supply  of  pure  and  wholesome  water ; and  where  a local 
authority  lay  any  pipes  for  the  supply  of  any  of  the  in- 
habitants of  their  district,  the  water  may  be  constantly 
laid  on  at  such  pressure  as  will  carry  the  same  to  the 
top  story  of  the  highest  dwelling-house  within  the  dis- 
trict or  part  of  the  district  supplied. 

Note. — Contamination  of  Water. — A local  authority  supply- 
ing water,  and  only  required  to  keep  a supply  of  pure  and 
wholesome  water  “ in  the  mains,”  were  held  not  to  be  liable  for 
injuries  sustained  by  the  consumer  from  the  contamination  of 
water  by  the  leaden  communication  pipes,  although  such  pipes 
were  “ to  be  deemed  to  belong  to  them.”  5 

A waterworks  company  were  restrained  by  injunction  at  the 


( 1 ) Per  N orth,  J . , in  Jones  v.  Con- 
way and  Colwyn  Bay  Joint  Water 
Supply  Board , infra. 

(2)  10  Viet.  c.  17,  ss.  28-30, post. 
(3  ) Hillv.  Wallasey  Local  Board, 

L.  R.  1894,  1 Ch.  133;  63  L.  J. 
Ch.  I ; 69  L.  T.  (N.S.)  641  ; 42 
W.  R.  81. 

(4)  Jones  v.  Conway  and  Cohoy n 


Bay  Joint  Water  Sitpply  Board , 
L.  R.  1893,  2 Ch.  603 ; 62  L.  J. 
Ch.  767  ; 69  L.  T.  (N.S.)  265  ; 41 
W.  R.  616;  57  J.  P.  501. 

(5)  Mihies  v.  Mayor , &>c.,  of 
Huddersfield,  L.  R.  n App.  Cas. 
5“;  56  L.  J.  Q.  B.  1;  55  L.  T. 
(N.S.)  617  ; 34  W.  R.  761 ; 50  J.  P. 
676. 
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instance  of  the  local  authority  from  supplying  a town  with  38  & 39  Viet 
water  from  old  colliery  workings,  such  water  being  impure,  and  c-  55> s-  55>  n. 
the  company’s  Act  only  authorizing  them  to  obtain  fresh  water 
from  springs,  streams  or  ponds.1 

Sect.  56.  Where  a local  authority  supply  water  to  Power  to 
any  premises  they  may  charge  in  respect  of  such  supply  charge  water- 
a water  rate  to  be  assessed  on  the  net  annual  value  of  rates  an£  H 
the  premises  ascertained  in  the  manner  by  this  Act  ^93’  g^L  ’ 
prescribed  with  respect  to  general  district  rates;  more-  L.G.*Am., 
over,  they  may  enter  into  agreements  for  supplying  s.  20. 
water  on  such  terms  as  may  be  agreed  on  between  them 
and  the  persons  receiving  the  supply  and  shall  have  the 
same  powers  for  recovering  water  rents  or  other  pay- 
ments accruing  under  such  agreements  as  they  have  for 
recovering  water  rates. 


Note. — Charges  for  Water. — This  section  does  not  give  the 
local  authority  the  right  to  make  an  unlimited  profit  out°of  their 
waterworks,  and  so  benefit  the  ratepayers  at  large  at  the  expense 
of  the  consumers  of  the  water.  For  the  Court  of  Appeal  in  a 
considered  judgment,  affirming  the  decision  of  the  Queen’s 
Bench  Division,  on  the  question  whether  the  local  authority 
were  prevented  from  charging  for  the  water  a larger  sum  than 
they  actually  required  for  the  maintenance  and  repair  of  the 
waterworks,  held  that  a local  authority  in  making  a water  rate 
under  the  .Public  Health  Act,  1 848,2  which  gave  them  similar 
powers  to  those  of  the  present  Act,  were  bound  to  make  an 
estimate  of  the  sum  which  they  actually  required  for  the  main- 
tenance of  their  waterworks,  and  could  not  legally  levy  a larger 
sum  by  a water  rate  than  the  sum  so  required.3 

It  does  not  appear  to  be  obligatory  upon  the  local  authority 
to  charge  a water  rate  on  the  consumers.  Sect.  10  of  the 
Public  Health  (Water)  Act,  187 8, 4 contemplates  the  possibility 
that  they  may  be  supplying  water  without  charge,  for  it  pro- 
vides that  upon  application  to  them  by  ratepayers,  it  shall  be 
incumbent  upon  them  to  charge  water  rates  or  rents  in  respect 
of  the  water  supplied.  If  they  do  not  make  any  charge  to  the 
consumers,  or  if  the  charge  is  insufficient  to  meet  the  expenses 
of  providing  the  supply  and  maintaining  the  works,  such 
expenses  must  be  charged  on  the  district,  or  in  a rural  district, 
on  the  contributory  place. 

Kennedy,  J.,  considered  that  a local  authority  could  (though 
it  was  not  obligatory  on  them  to  do  so)  include  in  the  water 
rates  and  rents  provision  for  the  repayment,  wholly  or  in  part, 
of  the  capital  borrowed  for  the  establishment  of  the  waterworks, 


(1)  Attorney -Getter at  v.  North 
Shields  Water  Company , Loc.  Gov. 
Chron.,  26th  Nov.,  1892,  p.  995. 

(2)  11  & 12  Viet.  c.  63,  s.  93. 

(3)  Corporation  of  Worcester  v. 


Droitwick  Assessment  Committee , 

L.  R.  2 Ex.  D.  49 ; 46  L.  J.  M.  C. 
241 ; 36  L.  T.  (n.s.)  186  ; 25  W.  R. 
336  ; 41  J.  P.  355. 

(4)  41  & 42  Viet.  c.  25,  s.  10,  post. 
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38  & 39  Viet,  and  the  interest  thereon,  and  that  their  discretion  must  be 
c.  55s  s-  56> n*  governed  in  great  part  by  regard  to  the  inducement  to  the 
inhabitants  of  the  area  supplied  to  take  good  and  wholesome 
water,  which  would  be  afforded  by  the  imposition  upon  con- 
sumers of  only  a moderate  charge.1 

Water  Rates. — The  following  section  incorporates  certain 
provisions  of  the  Waterworks  Clauses  Acts,  1847  and  1863, 2 
relating  to  the  recovery  of  water  rates,  which  to  some  extent 
differ  from  sects.  219-225,  and  256  of  the  present  Act. 

The  “ net  annual  value  ” on  which  the  water  rates  are  to  be 
assessed  is  defined  by  sect.  4.  Sect.  68  of  the  Waterworks 
Clauses  Act,  1847,  also  requires  water  rates  to  be  based  on 
“ annual  value  and  with  regard  to  the  meaning  of  this  expres- 
sion, see  the  note  to  that  section.  With  regard  to  the  mode  of 
ascertaining  the  annual  value  of  premises  for  the  purposes  of 
the  general  district  rate,  see  the  first  clause  of  sect.  21 1. 

In  a lease  the  landlord  covenanted  to  pay  “ all  rates  and 
taxes  chargeable  in  respect  of  the  premises,”  and  it  was  held 
that  the  water  rate  was  a “ rate  ” which  he  was  bound  to  pay 
under  the  covenant.3  This  case  was  distinguished  in  one  in 
which  the  covenant  was  to  pay  “ all  rates,  &c.,  imposed  by  the 
Corporation  of  London  or  otherwise  however.”  4 And  a land- 
lord’s covenant  to  pay  “ all  rates,  taxes,  and  assessments, 
water  rate,  and  other  outgoings,  now  or  hereafter  to  be  im- 
posed or  assessed  upon  the  said  premises  or  on  the  lessee  or 
lessees  in  respect  thereof,”  did  not  render  him  liable  to  pay  for 
water  supplied  to  the  tenant  for  trade  purposes.5 

In  ascertaining  the  rateable  value  for  the  purposes  of 
the  poor-rate  a deduction  from  the  gross  estimated  rental 
ought  not  to  be  allowed  in  respect  of  water  rates  as  tenant’s 
rates,  the  supply  and  payment  being  optional,  nor  as  an 
expense  necessary  in  order  to  maintain  the  premises  in  a 
condition  to  command  the  rent.6  But  to  ascertain  the  gross 
estimated  rental,  where  the  landlord  pays  the  water  rates,  such 
rates,  not  being  rent  of  the  premises,  should  generally  be 
deducted.7 

Agreements  for  supplying  Water. — The  Stamp  Act,  1891, 8 
exempts  from  the  duty  of  sixpence  charged  on  agreements  any 
“ agreement,  letter  or  memorandum  made  for  or  relating  to  the 


(1)  Horn  v.  Sleaford  Rural  Dis- 
trict Council , L.  R.  1898,  2 Q.  B. 
358  ; 67  L.  J.  Q.  B.  724  ; 78  L.  T. 
(n.s.)  722  ; 46  W.  R.  555. 

(2)  10  Viet.  c.  17,  ss.  68-74  J 
and  26  & 27  Viet.  c.  93,  s.  21,  post. 

(3)  Direct  Spanish  Company  v. 
Shepherd , L.  R.  13  Q.  B.  D.  202  ; 
53  L.  J.  Q.  B.  420 ; 51  L.  T.  (n.s.) 
124 ; 32  W.  R.  717 ; 48  J.  P-  550- 

(4)  Badcock  v.  Hunt , L.  R.  22 

Q.  B.  D.  145;  58  L.  J.  Q.  B.  134; 
60  L.  T.  (N.S.)  314 ; 37  W.  R.  205  ; 


oo  J • 

(5)  Floyd  v.  Lyons  & Co.,  L.  R. 
1897,  1 Ch.  633  ; 66  L.  J.  Ch.  350  ; 
76  L.  T.  (n.s.)  251  ; 45  W.  R.  435- 

(6)  Reg.  v.  Bilston  ( Overseers ), 

L.  R.iQ.  B.  18  ; 35  L.  J.  M.C.73; 
12  Jur.  (n.s.)  139  ; 13  L.  T.  (n.s.) 
327  ; 14  W.  R.  83  ; 6 B.  & S.  908. 

(7)  See  Smith  v.  Churchwardens 
of  Birmingham,  5 Times  L.  R.  7°* 

(8)  54  & 55  Viet.  c.  39,  Sched. 
Agreement. 
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sale  of  any  goods,  wares,  or  merchandise.”  An  offer  made  by  38  & 39  Viet, 
the  secretary  of  a waterworks  company  to  supply  certain  c-  55>  s.  56,  n. 
premises  with  water,  accepted  by  the  person  in  possession  of 
the  premises,  was  held  to  come  within  the  same  exemption  in 
the  earlier  Stamp  Act  of  1815.1 

Sect.  57.  For  the  purpose  of  enabling  any  local  incorporation 
authority  to  supply  water  there  shall  be  incorporated  of  certain  pro- 
with  this  Act  the  Waterworks  Clauses  Act,  1863,  and  visions  of 
the  following  provisions  of  the  Waterworks  Clauses  Act,  Waterworks 
1847  ; (namely,)  Uauses  Acts* 

“ With  respect  ” (where  the  local  authority  have  not 
the  control  of  the  streets)  “ to  the  breaking  up  of 
“ streets  for  the  purpose  of  laying  pipes  ” ; and 
“ With  respect  to  the  communication  pipes  to  be  laid 
“ by  the  undertakers  ” ; and 
“ With  respect  to  the  communication  pipes  to  be  laid 
“ by  the  inhabitants  ” ; and 
“ With  respect  to  waste  or  misuse  of  the  water  supplied 
“ by  the  undertakers  ” ; and 
“ With  respect  to  the  provision  for  guarding  against 
“ fouling  the  water  of  the  undertakers  ” ; and 
“ With  respect  to  the  payment  and  recovery  of  the 
“ water  rates.” 

Provided, — 

That  the  provisions  with  respect  to  the  communication 
pipes  to  be  laid  by  the  undertakers  and  the  inhabi- 
tants respectively  shall  apply  only  in  districts  or 
parts  of  districts  where  the  local  authority  lay  any 
pipes  for  the  supply  of  any  of  the  inhabitants 
thereof ; and 

That  any  dispute  authorized  or  directed  by  any  of  the 
said  incorporated  provisions  to  be  settled  by  an 
inspector  or  two  justices  shall  be  settled  by  a court 
of  summary  jurisdiction  ; and 
That  section  forty-four  of  the  Waterworks  Clauses 
Act,  1847,  shall  for  the  purposes  of  this  Act  have 
effect  as  if  the  words  “ with  the  consent  in  writing 
“ of  the  owner  or  reputed  owner  of  any  such  house, 

“or  of  the  agent  of  such  owner,”  were  omitted 
therefrom  ; and  any  rent  for  pipes  and  works  paid 
by  an  occupier  under  that  section  may  be  deducted 
by  him  from  any  rent  from  time  to  time  due  from 
him  to  such  owner. 

Note. — Waterworks  Clauses. — The  above-mentioned  clauses 

(i)  West  Middlesex  Waterworks  Co.  v.  Sowerkrop , 4 C.  & P.  87 ; 

Moo.  & M.  408  ; followed  in  Gurr  v.  Scudds , 11  Ex.  190. 
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are  set  out  in  the  latter  part  of  this  work.  With  regard  to 
the  construction  of  the  incorporated  Acts,  see  sect.  316,  and 
the  note  to  sect.  54. 

The  words  “ (where  the  local  authority  have  not  the  control 
of  the  streets)  ” mean  where  they  have  not  the  control  of  the 
streets  generally,  and  do  not  refer  to  the  control  of  the  particular 
streets  proposed  to  be  broken  up.1 2 

Sect.  58.  A local  authority  may  agree  with  any 
person  to  supply  water  by  measure,  and  as  to  the  pay- 
ment to  be  made  in  the  form  of  rent  or  otherwise  for 
every  meter  provided  by  them ; they  shall  at  all  times 
at  their  own  expense  keep  all  meters  and  other  instru- 
ments for  measuring  water  let  by  them  for  hire  to  any 
person  in  proper  order  for  correctly  registering  the 
supply  of  water,  and  in  default  of  their  so  doing  such 
person  shall  not  be  liable  to  pay  rent  for  the  same 
during  such  time  as  such  default  continues.  The  local 
authority  shall  for  the  purposes  aforesaid  have  access  to 
and  be  at  liberty  at  all  reasonable  times  to  remove  test 
inspect  and  replace  any  such  meter  or  other  instrument. 


Note. — Supply  of  Water  by  Meter. — A local  authority  cannot 
compel  the  adoption  of  the  meter  system  in  the  supply  of 
water  for  domestic  purposes  to  their  district ; but  if  they  in 
any  case  enter  into  an  agreement  for  the  supply  of  water, 
they  can  make  it  a condition  that  the  water  shall  be  supplied 
by  meter. 

Access  to  the  premises  for  examining  as  to  waste  or  misuse 
of  the  water  may  be  obtained  under  the  Waterworks  Clauses 
Act,  1 847.2  See  also  the  provisions  of  the  Waterworks  Clauses 
Act,  1863, 3 as  to  letting  water-meters  and  inspecting  them. 

Under  a Waterworks  Company’s  Act  it  was  held  that  though 
the  consumer  was  not  bound  to  put  up  a meter,  if  the  water 
used  for  a bath  could  be  otherwise  accurately  measured,4  the 
water  supplied  to  the  bath  must  be  so  measured  by  and  at  the 
expense  of  the  consumer.5 

Where  gas  was  supplied  by  meter  for  lighting  the  premises 
of  a railway  company,  and  the  meter  was  placed  at  a point 
within  the  limits  of  the  district  of  the  gas  company,  the  House 
of  Lords  held  that  a provision,  which  prohibited  the  company 
from  supplying  gas  within  the  limits  of  another  company,  was 
contravened,  because  the  gas  was  distributed  by  pipes  from 


(1)  Hill  v.  Wallasey  Local  Boards 
ante , p.  130. 

(2)  10  Viet.  c.  17,  s.  57,  post. 

(3)  26  & 27  Viet.  c.  93,  ss.  14, 
15,  post. 

(4)  Sheffield  Waterworks  Co.  v. 

Bingham , L.  R.  25  Ch.  D.  446,  n. 


Sheffield  Waterworks  Co.  v.  Carter , 

L.  R.  8 Q.  B.  D.  632. 

(5)  Sheffield  Waterworks  Co.  v. 
Bingham , L.  R.  25  Ch.  D.  443  ; 
52  L.  J.  Ch.  624;  48  L.  T.  (n.s.) 
604.  See  post,  p.  866,  as  to  this 
and  the  preceding  case. 
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the  meter  and  used  for  lighting  purposes  within  the  limits  of 
the  latter  company.1 

Sect.  59.  Where  water  is  supplied  by  measure  by 
any  local  authority,  the  register  of  the  meter  or  other 
instrument  for  measuring  water  shall  be  prima  facie 
evidence  of  the  quantity  of  water  consumed  ; and  if  the 
local  authority  and  the  consumer  differ  with  respect  to 
the  quantity  consumed,  the  difference  shall  be  deter- 
mined, on  the  application  of  either  party,  by  a court  of 
summary  jurisdiction,  and  such  court  may  order  by 
which  of  the  parties  the  costs  of  the  proceedings  before 
them  shall  be  paid,  and  its  decision  shall  be  final  and 
binding. 

Note. — Court  of  Summary  Jurisdiction . — This  expression  is 
defined  by  sect.  4. 

Sect.  60.  If  any  person  wilfully  or  by  culpable 
negligence  injures  or  suffers  to  be  injured  any  meter  or 
fittings  belonging  to  a local  authority,  or  fraudulently 
alters  the  index  to  any  meter,  or  prevents  any  meter 
from  duly  registering  the  quantity  of  water  supplied,  or 
fraudulently  abstracts  or  uses  water  of  the  local  autho- 
rity, he  shall  (without  prejudice  to  any  other  right  or 
remedy  of  the  local  authority)  be  liable  to  a penalty  not 
exceeding  forty  shillings,  and  the  local  authority  may  in 
addition  thereto  recover  the  amount  of  any  damage 
sustained.  The  existence  of  artificial  means,  under  the 
control  of  the  consumer,  for  causing  any  such  alteration 
prevention  abstraction  or  use  shall  be  evidence  that  the 
consumer  has  fraudulently  effected  the  same. 

Note. — Larceny  of  Water. — Water  supplied  by  meter  by  a 
waterworks  company  to  a consumer  and  standing  in  his  pipes 
may  be  the  subject  of  larceny  at  common  law.2 

Penalties. — With  regard  to  the  recovery  of  penalties,  see 
sect.  251.  See  also  the  note  to  sect.  307  with  respect  to 
malicious  injuries  to  property. 

Sect.  61.  Any  local  authority  for  the  time  being  sup- 
plying water  within  their  own  district  may,  with  the 
sanction  of  the  Local  Government  Board,  supply  water 
to  the  local  authority  of  any  adjoining  district  on  such 

(1)  Gaslight  dr3  Coke  Co.  v.  (2)  Ferens  v.  O'Brien , L.  R.  11 
South  Metropolitan  Gas  Co.,  62  Q.  B.  D.  21  ; 52  L.  J.  M.  C.  70; 
L.  J.  Ch.  123  ; 62  L.  T.  (n.s.)  126  ; 31  W.  R.  643  j 47  J.  P.  472. 

54J.  P.  373. 
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3c  & ^s^6i‘  ^erms  as  may  ^e  agreed  on  between  such  authorities,  or 
c‘  55’  s’  lm  as,  in  case  of  dispute,  may  be  settled  by  arbitration  in 
manner  provided  by  this  Act. 


Note. — Supply  to  adjoining  District. — The  following  is- 
from  the  circular  of  the  Local  Government  Board  of  the  30th 
Sept.,  1875  : — “ In  cases  where  a local  authority  have  more- 
water  than  is  required  for  the  supply  of  their  own  district, 
and  the  authority  of  an  adjoining  district  are  willing  to  take 
the  surplus,  sect.  61  enables  the  necessary  arrangements  to  be 
entered  into  for  that  purpose,  subject  to  the  sanction  of 
the  Local  Government  Board.  It  is  believed  that  this  pro- 
vision will  not  unfrequently  be  found  useful  in  cases  where 
a local  authority  obtain  their  supply  from  sources  outside  their 
district.” 

With  regard  to  the  mode  of  reference  to  arbitration,  see 
sects.  179-181. 

Sale  of  surplus  Water. — A township  being  entitled  under  a 
local  Act  of  the  corporation  of  Halifax  to  take  any  quantity  of 
water  between  certain  limits  from  the  works  of  the  corporation, 
took  more  than  the  minimum  quantity,  and  sold  part  of  it  at  a 
profit  to  a neighbouring  township.  It  was  held  on  appeal, 
affirming  the  decision  of  Bacon,  V.-C.,  that  there  was  nothing 
to  prevent  them  from  doing  so.1 


tain  cases. 
P.H.,  s.  76. 
L.G.,  51. 
San.  1866, 
s.  50. 


Local  autho-  Sect.  62.  Whereon  the  report  of  the  surveyor  of  a 
nty  may  local  authority  it  appears  to  such  authority  that  any 
houses6 to  be  ^ouse  within  their  district  is  without  a proper  supply  of 
supplied  with  water,  and  that  such  a supply  of  water  can  be  furnished 
water  in  cer-  thereto  at  a cost  not  exceeding  the  water  rate  authorized 
by  any  local  Act  in  force  within  the  district,  or  where 
there  is  not  any  local  Act  so  in  force,  at  a cost  not  ex- 
ceeding twopence  a week,  or  at  such  other  cost  as  the 
Local  Government  Board  may,  on  the  application  of  the 
local  authority,  determine  under  all  the  circumstances 
of  the  case  to  be  reasonable,  the  local  authority  shall 
give  notice  in  writing  to  the  owner,  requiring  him,, 
within  a time  therein  specified,  to  obtain  such  supply, 
and  to  do  all  such  works  as  may  be  necessary  for  that 
purpose. 

If  such  notice  is  not  complied  with  within  the  time 
specified,  the  local  authority  may,  if  they  think  fit,  do- 
such  works  and  obtain  such  supply,  and  for  that  purpose 
may  enter  into  any  contract  with  any  water  company 
supplying  water  within  their  district ; and  water  rates 
may  be  made  and  levied  on  the  premises  by  the  autho- 


(1)  Halifax  (Mayor,  &c.)  v.  Soothill  Upper  Local  Board,  31  L.  T.. 

(N.s.)  6. 
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rity  or  company  which  furnishes  the  supply  and  may  be  38  & 39  Viet, 
recovered  as  if  the  owner  or  occupier  of  the  premises  c*  55,  s'  2* 
had  demanded  a supply  of  water  and  were  willing  to 
pay  water  rates  for  the  same,  and  any  expenses  incurred 
by  the  local  authority  in  doing  any  such  works  may  be 
recovered  in  a summary  manner  from  the  owner  of  the 
premises,  or  may  by  order  of  the  local  authority  be 
declared  to  be  private  improvement  expenses. 

Note. — Compulsory  Powers . — This  section  requires  the  local 
authority  to  cause  a supply  of  water  to  be  furnished  to  a house 
in  cases  in  which  there  is  an  available  source  of  supply,  and  is 
not  repealed  by  the  Public  Health  (Water)  Act,  1878,1  under 
which  rural  authorities  have,  and  urban  authorities  may  obtain 
power  to  require  a supply  of  water  to  be  provided  where  there 
is  no  available  supply  within  a reasonable  distance  from  the 
house.2 

Reasonable  Cost.- — By  the  Public  Health  (Water)  Act,  1878, 
where  application  is  made  to  the  Local  Government  Board 
by  a local  authority  under  the  above  section  to  determine  what 
is  a reasonable  cost,  the  Board  may,  for  that  purpose,  fix  by 
order  a general  scale  of  charges  for  the  whole  or  any  part  of  the 
district  of  the  local  authority,  and  the  cost  of  the  supply  of 
water  to  any  house  within  the  area  specified  in  the  order  is  to 
be  deemed  to  be  determined  to  be  a reasonable  cost  within  the 
meaning  of  the  section,  if  it  does  not  exceed  the  cost  authorized 
by  such  general  scale  of  charges.3 

The  “cost  at  which  the  supply  can  be  furnished ” seems, 
having  regard  to  the  reference  to  the  water  rate  authorised  by 
a local  Act,  to  mean  the  cost  at  which  the  supply  can  be 
furnished  after  the  works  have  been  executed,  and  not  to 
include  the  cost  of  ,the  works  as  well  as  the  water  rate  or  cost 
of  the  water. 

It  will  be  noticed  that  if  water  cannot  be  supplied  at  so  low 
a cost  as  the  maximum  limited  by  the  section,  the  local  autho- 
rity have  no  power  to  require  it  to  be  provided.  In  the  case 
of  common  lodging-houses,  however,  they  have  a less  restricted 
power;  see  sect.  81. 

Procedure . — With  regard  to  the  authentication  and  service  of 
notices,  see  sects.  2 66,  267. 

The  term  “ owner  ” is  defined  by  sect.  4.  A notice  to  obtain 
a proper  supply  of  water  to  a house  was  objected  to  on  the 
ground  that  it  was  served  upon  the  owner’s  agent  and  rent 
collector,  and  not  upon  the  owner  personally  or  in  the  manner 
prescribed  by  statute,  but  as  the  notice  was  addressed  to  and 
actually  reached  the  owner,  the  objection  was  overruled.4  In 

(1)  41  & 42  Viet.  c.  25,  s.  3 ,post.  (3)  41  & 42  Viet.  c.  25,  s.  8,  post. 

(2)  Colne  Valley  Waterworks  Com - (4)  Caballero  v.  Lewis , 38  J.  P. 

panyx.  Treharne , 50  L.  T.  (n.s.)  614.  See  also  s.  267,  post. 

61 7;  48  J-  P.  279. 
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38  & 39  Viet,  the  same  case  it  was  objected  that  the  local  board  ought  not 
c.  55,  s.  62,  n.  mereiy  to  have  directed  their  surveyor  to  serve  the  notice,  but 
should  have  passed  some  formal  resolution  on  the  subject;  but 
this  objection  was  also  overruled. 

As  to  the  mode  of  recovering  from  the  owner  the  expenses 
incurred  in  executing  the  works,  see  sects.  251  and  257,  under 
which  such  expenses  may  be  recovered  in  a lump  sum  or  by 
instalments,  or  may  be  made  a charge  on  the  premises  and 
enforced  in  equity. 

With  regard  to  the  recovery  of  water  rates,  see  the  note  to 
sect.  5 6 ; and  with  regard  to  private  improvement  expenses  and 
rates,  see  sects.  2 13-2 15,  232. 

The  owner  of  a house  who  has  failed  to  comply  with  the 
notice  of  the  local  authority  to  obtain  a proper  supply  of  water, 
is  liable  under  sect.  62,  “ as  if  he  had  demanded  a supply  and 
were  willing  to  pay  water  rates,”  to  pay  the  water  rates  to  the 
company  which  “ furnishes  the  supply  ” by  means  of  its  mains 
in  the  street  in  front  of  his  house,  although  no  connection  has 
been  made  between  the  house  and  the  mains.  The  local 
authority  may  make  the  connection  and  charge  it  to  the  owner, 
but  their  doing  so  is  not  a condition  precedent  to  the  charge- 
ability  of  the  owner  for  water  rates.1 


Powers  of  Sect.  63.  Any  water  company  may  contract  to 
water  com-  supply  water  or  may  lease  their  waterworks  to  any  local 
sunnl  ^ng  authority ; and  the  directors  of  any  water  company,  in 
water  to  local  pursuance,  in  the  case  of  a company  registered  under 
authority.  the  Companies  Act,  1862,  of  a special  resolution  of  the 
L.G.,  s.  53.  members  passed  in  manner  provided  by  that  Act,  and  in 
the  case  of  any  other  company  of  a resolution  passed  by 
three-fourths  in  number  and  value  of  the  members 
present,  either  personally  or  by  proxy,  at  a meeting 
specially  convened  with  notice  of  the  business  to  he 
transacted,  may  sell  and  transfer  to  any  local  authority, 
on  such  terms  as  may  he  agreed  on  between  the  com- 
pany and  the  local  authority,  all  the  rights  powers  and 
privileges,  and  all  or  any'  of  the  waterworks  premises 
and  other  property  of  the  company,  but  subject  to  all 
liabilities  to  which  the  same  are  subject  at  the  time  of 
such  purchase. 


Note. — Transfer  of  Undertaking  to  Local  Authority. — This 
section  empowers  a water  company  to  sell  the  whole  or  part  of 
its  undertaking  to  the  local  authority.  The  power  of  the  local 
authority  to  purchase  the  undertaking  is  derived  from  sect.  51, 
and  can  only  be  exercised  with  the  sanction  of  the  Local 
Government  Board. 

(1)  Southend  Waterworks  Company  v.  Howard,  L.  R.  13  Q.  B.  D.  215  ; 
53  L.  J.  Q.  B.  354 ; 32  W.  R.  923 ; 48  J.  P.  469. 
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Sect.  4 defines  ‘‘water  company ” to  mean  “ any  person  or  38  & 39  Viet, 
body  of  persons  corporate  or  unincorporate  supplying  or  who  c*  s‘  n< 
may  hereafter  supply  water  for  his  or  their  own  profit.” 

The  Local  Government  Act,  1858,1  required  three-fifths 
of  the  shareholders  of  a water  company  to  consent  to  the 
transfer  of  their  undertaking  to  a local  authority ; but  by  the 
above  section  the  consent  of  three-fourths  is  required  where  the 
company  is  not  registered  under  the  Companies  Act,  1862; 2 
and  in  the  case  of  companies  so  registered  the  consent  must  be 
expressed  by  a special  resolution  passed  in  the  manner  pro- 
vided by  that  Act.  The  object  of  this  amendment  is  to  assimi- 
late the  law  to  the  requirements  of  the  standing  orders  (62-66) 
of  the  House  of  Lords  in  similar  cases. 

A “special  resolution”  under  the  Act  above-mentioned  is 
one  which  is  “ passed  by  a majority  of  not  less  than  three- 
fourths  of  such  members  of  the  company  for  the  time  being 
entitled,  according  to  the  regulations  of  the  company,  to  vote 
as  may  be  present,  in  person  or  by  proxy  (in  cases  where  by 
the  regulations  of  the  company  proxies  are  allowed),  at  any 
general  meeting  of  which  notice  specifying  the  intention  to 
propose  such  resolution  has  been  duly  given,  and  such  resolu- 
tion has  been  confirmed  by  a majority  of  such  members  for  the 
time  being  entitled,  according  to  the  regulations  of  the  com- 
pany, to  vote  as  may  be  present,  in  person  or  by  proxy,  at  a 
subsequent  general  meeting,  of  which  notice  has  been  duly 
given,  and  held  at  an  interval  of  not  less  than  fourteen  days, 
nor  more  than  one  month  from  the  date  of  the  meeting  at 
which  such  resolution  was  first  passed.”  3 

Similar  provisions  are  made  by  sect.  162,  for  transferring  a 
gas  undertaking,  and  by  sect.  168  for  transferring  a market  to 
an  urban  sanitary  authority. 

A waterworks  company,  bound  by  their  special  Act  to  sell  to 
the  sanitary  authority,  when  required,  all  mains,  pipes,  and 
fittings  belonging  to  them,  at  a price  to  be  determined  in 
default  of  agreement  by  arbitration,  were  not  entitled  to  com- 
pensation for  the  loss  of  the  right  to  supply  water  in  addition 
to  compensation  for  the  value  of  the  plant  in  situ .4 

Sect.  64.  All  existing  public  cisterns  pumps  wells  Vesting  of 
reservoirs  conduits  aqueducts  and  works  used  for  the  public  cis- 
gratuitous  supply  of  water  to  the  inhabitants  of  the  ^p^al C’’ 
district  of  any  local  authority  shall  vest  in  and  be  authority, 
under  the  control  of  such  authority,  and  such  authority  P.H.,  s.  78. 
may  cause  the  same  to  be  maintained  and  plentifully  L-G.,  s.  45 
supplied  with  pure  and  wholesome  water,  or  may  jj?)*  g 121 
substitute  maintain  and  plentifully  supply  with  pure  p {geo, 

(1)  21  & 22  Viet.  c.  98,  s.  53.  Water  Board  v.  Kirkleatham  Local  s*  ' 

(2)  25  & 26  Viet.  c.  89.  Board , L.  R.  1893,  A.  C.  444  ; 63 

(3)  Ibid.  s.  51.  L.  J.  Q.  B.  56  ; 69  L.  T.,(n.s.)  661  ; 

(4)  Stockton  and  Middlesborough  57  J.  P.  772. 


38  & 39  Viet. 

c.  55,  s.  64. 
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and  wholesome  water  other  such  works  equally  con- 
venient ; they  may  also  (subject  to  the  provisions  of 
this  Act)  construct  any  other  such  works  for  supplying 
water  for  the  gratuitous  use  of  any  inhabitants  who 
choose  to  carry  the  same  away,  not  for  sale,  but  for  their 
own  private  use. 

Note. — Vesting  of  Works  in  Local  Authority . — This  “vest- 
ing ” does  not  give  the  local  authority  the  absolute  ownership 
of  the  soil,  but  a limited  ownership  similar  to  that  which  they 
have  in  sewers,  or,  in  the  case  of  urban  authorities,  in  certain 
streets  : see  on  this  point  the  note  to  sect.  13. 

The  Local  Government  Act,  1894,  confers  on  parish  councils 
the  power  to  utilize  any  well,  spring,  or  stream  within  their 
parish,  and  provide  facilities  for  obtaining  water  therefrom,  but 
“ so  as  not  to  interfere  with  the  rights  of  any  corporation  or 
person.” 1 

In  an  action  of  trespass  brought  by  a local  board  against  a 
person  who  had  pulled  down  a retaining  wall  erected  by  the 
board  at  a pond  at  which  the  public  had  from  time  immemorial 
been  accustomed  to  water  horses  and  cattle,  Kay,  J.,  ruled  that 
the  pond  was  vested  under  sect.  64  in  the  local  board  who  had 
for  some  years  exercised  rights  over  it.2 

A well  used  by  the  public  for  seventy  years,  and  used  very 
largely  by  the  inhabitants  of  the  particular  district,  was  held  to 
be  a “ public  well  ” which  the  local  authority  had  power  to 
cover  in  and  provide  with  a pump,  under  the  Public  Health 
(Scotland)  Act,  1867;  3 that  Act  authorizing  them  to  “cause 
all  existing  public  pumps  used  for  the  gratuitous  supply  of 
water  to  the  inhabitants  to  be  continued,  maintained,  and 
plentifully  supplied  with  water.”  And  the  fact  that  an  existing 
water  company  had  a similar  monopoly  to  that  which  is  given 
by  sect.  52  of  the  present  Act,  did  not  prevent  the  local 
authority  from  causing  the  well  to  continue  to  be  supplied  with 
water.4 

Supply  of  Water  to  the  Works. — The  inhabitants  of  a certain 
district  were  entitled  by  custom  to  the  flow  of  water  from  a 
certain  spring  to  a spout  in  the  public  highway,  and  to  take 
water  therefrom  to  use  for  domestic  purposes.  The  defendant, 
a proprietor  of  land  through  which  the  water  flowed  from  the 
spring  to  the  spout,  abstracted  and  diverted  the  water  on 
certain  occasions  so  as  substantially  and  sensibly  to  diminish 
the  flow  of  water  to  the  spout.  The  plaintiffs,  being  inhabitants 
of  a house  within  the  district,  brought  an  action  against  the 
defendant  for  wrongfully  obstructing  the  flow  of  water.  It 


(1)  56  & 57  Viet.  c.  73,  s.  8 
(I,  e),post. 

(2)  Leadgate  Local  Board  v. 

Bland , Durham  Summer  Assizes, 

1881,  45  J.  P.  526;  Loc.  Gov. 


Chron.  1881,  p.  615. 

(3)  30  & 31  Viet.  c.  101,  s.  89  (4). 

(4)  Smith  v.  Archibald \ L.  R.  5 
App.  Cas.  489. 
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appeared  that  many  of  the  inhabitants  had  been  put  to  in-  38  & 39  Viet, 
convenience  on  divers  occasions  by  failing  to  find  water  on  c‘  s*  64,  n« 
going  to  the  spout,  while  the  flow  was  so  diminished;  the 
jury  found  that  the  plaintiffs  had  not  personally  suffered  any 
actual  inconvenience  or  damage  by  want  of  water ; but  it  was 
held  on  a rule  nisi  to  enter  a nonsuit  that  the  plaintiffs  could 
maintain  the  action  without  having  suffered  actual  damage 
individually,  for  the  act  of  the  defendant  if  continued  would  be 
evidence  of  a right  existing  in  him  in  derogation  of  the  rights 
of  the  inhabitants  of  the  district,  among  the  number  of  whom 
were  the  plaintiffs.1 

Although  the  above  section  gives  the  local  authority  power 
to  cause  their  wells  to  be  maintained  and  supplied  with  water, 
it  does  not  authorize  them  to  enter  upon  a person’s  land 
and  help  themselves  to  water ; and  therefore  an  injunction  was 
granted  to  restrain  the  servant  or  agent  of  a rural  authority 
from  digging  holes  in  a roadway  to  recover  the  water  which  had 
ceased  to  flow  into  their  wells  by  reason  of  certain  operations 
of  the  landowner.2 

Although  water  percolating  underground  in  undefined  courses 
is  not  the  property  of  any  person,3  yet  no  one  is  entitled  so  to 
pollute  it  as  to  prevent  any  other  person  from  enjoying  the 
right  of  appropriating  it.4 

Polluted  Wells,  &>c. — With  regard  to  the  closing  of  wells, 
tanks,  cisterns,  or  pumps,  in  which  the  water  is  polluted,  see 
sect.  70. 

Misuse  of  the  Water  supplied. — A local  board  being  pro- 
prietors of  waterworks  may  supply  a public  fountain  gratuitously 
for  a limited  purpose,  and  a person  taking  the  water  for  another 
purpose  will  be  liable  to  a penalty  under  the  Waterworks 
Clauses  Act,  1847  ; 5 and  although  a fountain  erected  on  a 
highway  may  be  a public  nuisance  (i.e.  by  obstructing  the 
highway),  the  water  with  which  it  is  gratuitously  supplied 
remains  the  property  of  those  who  supply  it,  and  cannot  be 
taken  for  any  other  purpose  than  that  for  which  it  was  supplied. 

In  the  case  in  which  this  was  decided,  an  inhabitant  had 
presented  to  the  town  an  ornamental  fountain,  with  a trough 
or  basin,  which  was  set  up  in  one  of  the  public  streets,  and  the 
local  board  supplied  it  with  water  on  market-days  for  the  use 
of  cattle  in  the  market,  and  for  horses,  if  yoked,  when  passing 
to  and  fro.  The  respondent  kept  horses,  and  with  a view  to 
evade  payment  of  the  rate  for  the  supply  of  water  to  his  stable, 
took  his  horses  to  the  fountain  to  drink.6 

Stand  Pipes  for  general  Use. — Where  a rural  sanitary  autho- 


(1)  Harrop  v.  Hirst,  L.  R.  4 
Ex.  43  ; 38  L.  J.  Ex.  1 ; 19  L.  T. 
(n.s.)  426;  17  W.  R.  164. 

(2)  Edwards  v.  Jolliffe,  W.  N. 
1877,  p.  120. 

(3)  Chasemore  v.  Richards , post, 

p.  711. 


(4)  Ballard  v.  Tomlinson,  ante, 

p.  91. 

(5)  10  Viet.  c.  17,  s.  59 , post. 

(6)  Hildreth  v.  Adamson,  8 C.  B. 
(n.s.)  587  ; 30  L.  J.  M.  C.  204;  2 
L.  T.  (N.S.)  359;  25  J.  P.  645. 


38  & 39  Viet., 
c.  55,  s.  64,  n. 
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rity  have  provided  stand  pipes  for  the  supply  of  water  to  any 
portion  of  their  district,  they  may  make  water-rates  on  the 
dwelling-houses  within  two  hundred  feet  from  them  under  the 
Public  Health  (Water)  Act,  1878. 1 

Sect.  65.  Any  local  authority  may,  if  they  think  fit, 
supply  water  from  any  waterworks  purchased  or  con- 
structed by  them  to  any  public  baths  or  wash-houses, 
or  for  trading  or  manufacturing  purposes,  on  such  terms 
and  conditions  as  may  be  agreed  on  between  the  local 
authority  and  the  persons  desirous  of  being  so  supplied  ; 
moreover,  any  local  authority  may,  if  they  think  fit, 
construct  any  works  for  the  gratuitous  supply  of  any 
public  baths  or  wash-houses  established  otherwise  than 
for  private  profit  or  supported  out  of  any  poor  or 
borough  rates. 


Note. — Supply  of  Water  for  public  Purposes. — The  local 
authority  need  only  supply  water  for  the  purposes  here  men- 
tioned, “ if  they  think  fit ; ” and  they  are  not  under  the  same 
obligation  as  they  are  with  respect  to  the  supply  of  water  for 
domestic  purposes.  With  regard  to  the  meaning  of  “ domestic 
purposes,”  see  sect.  12  of  the  Waterworks  Clauses  Act,  1863, 2 
and  the  note  to  that  section. 

Further  with  regard  to  public  baths  and  wash-houses,  see 
the  Baths  and  Wash-houses  Acts,  1846  to  188 2, 3 which,  in 
urban  districts,  are  to  be  carried  out  by  the  urban  authority,4 
and  in  rural  districts,  by  the  existing  commissioners,  or  by  the 
parish  or  district  council,  or  in  districts  partly  urban  and 
partly  rural,  by  a joint  committee.5 

Water  companies,  with  whose  Acts  the  Waterworks  Clauses 
Acts  are  incorporated,  are  required  in  certain  cases  to  provide 
a constant  supply  of  water  for  public  baths  and  wash-houses.6 


Sect.  66.  Every  urban  authority  shall  cause  fire- 
plugs and  all  necessary  works  machinery  and  assistance 
for  securing  an  efficient  supply  of  water  in  case  of  fire  to 
be  provided  and  maintained,  and  for  this  purpose  they 
may  enter  into  any  agreement  with  any  water  company 
or  person  ; and  they  shall  paint  or  mark  on  the  buildings 
and  walls  within  the  streets  words  or  marks  near  to  such 
fire-plugs  to  denote  the  situation  thereof,  and  do  such 
other  things  for  the  purposes  aforesaid  as  they  may 
deem  expedient. 


(1)  41  & 42  Viet.  c.  25,  s.  9. 

(2)  26  & 27  Viet.  c.  93,  s.  12, 

post. 

(3)  9 & 10  Viet.  c.  74 ; 10  & II 
Viet.  c.  61;  41  Viet.  c.  14;  and 
45  & 46  Viet.  c.  30 ; post. 


(4)  See  sect.  10,  ante. 

(5)  9 & 10  Viet.  c.  74,  ss.  5,  6 ; 

56  & 57  Viet.  c.  73,  ss.  7,  25  (5), 
53,  Post.  u!  _ 

(6)  10  Viet.  c.  17,  s.  37 , post. 
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Note. — Fire  Plugs. — If  a waterworks  company,  whose  special  38  & 39  Viet. 
Act  incorporates  the  Waterworks  Clauses  Act,  1847,  supply 
water  within  the  district  of  any  “ town  commissioners,”  as 
defined  by  that  Act,  they  are  required  to  provide  and  maintain 
fire  plugs  at  the  expense  of  the  commissioners ; and  where  fire 
plugs  are  fixed,  a sufficient  supply  of  water  must  be  kept  con- 
stantly laid  on,  for  cleansing  the  sewers  and  drains,  for  cleans- 
ing and  watering  the  streets,  and  for  supplying  any  public 
pumps,  baths,  or  wash-houses  established  for  the  free  use  of  the 
inhabitants,  or  paid  for  out  of  the  rates,  upon  terms  to  be  agreed 
on  or  settled  by  two  justices.1 

Apparatus  for  extinguishing  Fires.  — Fire  engines,  fire 
escapes,  and  other  apparatus,  buildings  to  keep  them  in,  and 
men  and  horses  to  work  and  draw  them,  may  be  provided  by 
urban  authorities  under  the  Towns  Police  Clauses  Act,  1847. 2 

In  rural  parishes,  where  the  Lighting  and  Watching  Act  has 
been  adopted,  the  authority  acting  in  execution  of  that  Act, 
which  will  generally  be  the  parish  council,  may  provide  and 
keep  up  fire  engines,  &c.,  for  the  use  of  the  parish  adopting 
the  Act,  and  may  provide  a proper  place  or  places  for  keeping 
them,  and  may  place  such  engines  under  the  care  of  proper 
persons,  and  make  them  such  allowance  for  their  trouble  as 
may  be  thought  reasonable.3  Where  that  Act  is  not  adopted 
the  parish  authorities  may  provide  fire  engines,  & c.,  under  the 
Poor  Law  Amendment  Act,  1867.4  And  the  powers  of  a 
parish  council  under  these  enactments  are  extended  so  as  to 
enable  them  to  agree  for  the  use  in  their  parish  of  the  fire  engine, 

&c.,  of  the  council  of  a neighbouring  borough  or  district.5 6 

Charges  for  extinguishing  Fires. — The  urban  authority  may 
in  general  make  a charge,  under  the  Towns  Police  Clauses  Act, 

1847, 6 for  putting  out  a fire,  where  the  premises  are  without  the 
district ; but  not  where  the  fire  is  within  the  district.7 

Damage  in  connection  with  Fire  Plugs. — An  extraordinary 
frost  caused  water  to  escape  from  a fire  plug,  and  damage  was 
thereby  caused  to  adjoining  premises,  but  this  was  held  to 
afford  no  evidence  of  negligence  on  the  part  of  the  water 
company.8  In  a subsequent  case,  however,  where  there  was  no 
such  excuse  as  that  of  an  extraordinary  frost,  it  was  held  that 
there  was  evidence  to  go  to  the  jury.9 

By  a local  Act  a waterworks  company  were  bound, ^at  the 
request  of  the  Town  Improvement  Commissioners,  to  fix  fire 


(1)  10  Viet.  c.  1 7,  ss.  37-43 ,p°st. 

(2)  10  & 1 1 Viet.  c.  89,  s.  32,  post. 

(3)  3 & 4 Wm.  IV.  c.  90,  s.  44. 

(4)  30  & 31  Viet.  c.  106,  s.  29 ; 
56  & 57  Viet.  c.  73,  ss.  6,  19.  post. 

(5)  61  & 62  Viet.  c.  38. 

(6)  10  & 1 1 Viet.  c.  89,  s.  33  ; 
and  see  the  note  thereto. 

(7)  Drighlington  Local  Board  of 
Health  v.  Bower , W.  N.  1873, 


p.  220 ; s.  c.  nom.  Bridlington 
Local  Board  of  Health  v.  Bower , 

38  J.  P.  73- 

(8)  Blyth  v.  Birmingham  Water- 
ivorks  Company , 11  Ex.  781;  25 
L.  J.  Ex.  212  ; 2 Jur.  (n.s.)  333  ; 20 
J.  P.  247. 

(9)  Steggles  v.  New  River  Com- 
pany, 13  W.  R.  413. 


38  & 39  Vict. 
c.  55,  s.  66,  n. 
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plugs  in  their  mains,  and  to  repair  them  and  keep  them  in 
proper  order  at  the  cost  of  the  commissioners,  in  whom  the 
property  in  the  plugs  was  vested  by  their  Improvement 
Act.  In  consequence  of  the  cap  of  one  of  the  fire  plugs 
provided  under  the  Act  having  been  broken,  a horse  placed 
his  foot  in  the  plug-hole  and  was  lamed,  and  it  was  held  that 
the  waterworks  company  and  not  the  commissioners  were 
liable.1 

A waterworks  company,  authorized  to  place  fire  plugs  in  a 
highway,  but  having  no  power  to  repair  the  road,  are  not  bound 
to  vary  the  level  of  the  plugs  from  time  to  time  as  the  road 
wears  away,  and  are  therefore  not  liable  for  an  accident  caused 
by  a plug  projecting  after  the  road  has  worn  away  from  it.2 

A claim  for  damages  against  a waterworks  company  for  not 
keeping  their  pipes  charged  as  required  by  sect.  42  of  the 
Waterworks  Clauses  Act,  1847,  whereby  the  plaintiffs  pre- 
mises were  burnt  down,  was  held  not  to  be  sustainable.3  And 
a plea  to  an  action  for  damage  by  fire,  that  the  fire  plug 
to  the  main  was  opened  for  extinguishing  another  fire,  which 
was  the  cause  of  the  default  in  the  supply  of  water,  was  held 
good.4 

False  Alarms  of  Fire . — By  the  False  Alarms  of  Fire  Act, 
1895,  “ any  person  knowingly  giving  or  causing  to  be  given  a 
false  alarm  of  fire  to  the  fire  brigade  of  any  town  or  parish 
outside  the  metropolitan  area  or  to  any  officer  thereof,  whether 
by  means  of  a street  fire  alarm,  statement,  message,  or  other- 
wise, shall  be  deemed  to  be  guilty  of  an  offence  punishable  on 
summary  conviction,  and  shall,  on  conviction  for  such  offence 
by  a court  of  summary  jurisdiction,  be  liable  for  every  such 
offence  to  a penalty  not  exceeding  twenty  pounds.”  5 “In  any 
proceeding  against  any  person  for  an  offence  under  sect.  1 of 
this  Act  such  person  shall  be  competent  but  not  compellable 
to  give  evidence,  and  the  wife  of  such  person  may  be  required 
to  attend  to  give  evidence  as  an  ordinary  witness  in  the 
case,  and  shall  be  competent  but  not  compellable  to  give 
evidence.”  6 


Sect.  67.  In  the  Oxford  or  Cambridge  district  the 
local  authority  may  supply  water  to  any  hall  college  or 
premises  of  the  university  within  such  district,  on  such 
terms  with  respect  to  the  mode  of  paying  for  such  supply 


(1)  Bayley  v.  Wolverhampton 
Waterworks  Company , 6 H.  & N. 

241  ; 30  L.  J.  Ex.  57  ; 25  J.  P. 
199. 

(2)  Moore  v.  Lambeth  Water- 
works Company , post,  p.  682  ; and 
see  the  note  to  sect.  308,  post,  p. 
675  et  seq. 

(3)  Atkinson  v.  Newcastle  and 

Gateshead  Waterworks  Company , 


L.  R.  2 Ex.  D.  441  ; 46  L.  J.  Ex. 
775  ; 36  L.  T.  (n.s.)  761  ; 25  W.  R. 
794  ; 46  J.  P.  183  ; ( Couch  v.  Steel, 
3 E.  & B.  402 ; 23  L.  J.  Q.  B.  121, 
questioned). 

(4)  Campbell  v.  East  London 
Waterworks  Company , 26  L.  T. 
(N.S.)  475  ; 36  J.  P.  71 1. 

(5)  58  & 59  Vict.  c.  28,  s.  1. 

(6)  Ibid.  s.  2. 
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as  may  from  time  to  time  be  agreed  on  between  snch  38  & 39  Vict. 
university,  or  any  hall  or  college  thereof,  and  the  local  c*  S5,  s‘  7' 
authority. 


Note. — Local  Authorities  in  Oxford  and  Cambridge. — With 
regard  to  the  local  authorities  for  Oxford  and  Cambridge,  see 
the  note  to  sect.  6.1 


Provisions  for  Protection  of  Water. 

Sect.  68.  Any  person  engaged  in  the  manufacture  of  Penalty  for 
gas  who causing  water 

(1.)  Causes  or  suffers  to  be  brought  or  to  flow  into  any  ^ptedby »as 
stream  reservoir  aqueduct  pond  or  place  for  washings, 
water,  or  into  any  drain  or  pipe  communicating  N.R.  1855, 
therewith,  any  washing  or  other  substance  pro-  23>  25* 

duced  in  making  or  supplying  gas : or,  s* 

(2.)  Wilfully  does  any  act  connected  with  the  making 
or  supplying  of  gas  whereby  the  water  in  any 
such  stream  reservoir  aqueduct  pond  or  place 
for  water  is  fouled, 

shall  forfeit  for  every  such  offence  the  sum  of  two  hundred 
pounds,  and,  after  the  expiration  of  twenty-four  hours’ 
notice  from  the  local  authority  or  the  person  to  whom  the 
water  belongs  in  that  behalf,  a further  sum  of  twenty 
pounds  for  every  day  during  which  the  offence  is  continued 
or  during  the  continuance  of  the  act  whereby  the  water 
is  fouled. 

Every  such  penalty  may  be  recovered,  with  full  costs 
of  suit,  in  any  of  the  superior  courts,  in  the  case  of  water 
belonging  to  or  under  the  control  of  the  local  authority 
by  the  local  authority,  and  in  any  other  case  by  the  person 
into  whose  water  such  washing  or  other  substance  is  con- 
veyed or  flows  or  whose  water  is  fouled  by  any  such  act  as 
aforesaid,  or  in  default  of  proceedings  by  such  person, 
after  notice  to  him  from  the  local  authority  of  their  in- 
tention to  proceed  for  such  penalty,  by  the  local  authority  ; 
but  such  penalty  shall  not  be  recoverable  unless  it  be  sued 
for  during  the  continuance  of  the  offence,  or  within  six 
months  after  it  has  ceased. 

Note. — Pollution  of  Water  by  Gas-washings. — An  action 
was  brought  against  a gas  company  to  recover  the  penalty  of 
^200  under  sect.  68,  and  also  damages  for  fouling  a stream 
which  belonged  to  the  plaintiff,  not  at  the  place  where  it  was 
first  polluted,  but  lower  down  on  its  course.  No  “washing  or 
other  substance  produced  in  making  or  supplying  gas”  was 
discharged,  but  the  stream  was  fouled  in  connection  with  the 

(i)  Ante,  p.  40. 
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39  Viet.  making  0f  gas.  The  jury  having  found  a verdict  for  ^100 
1 s*  ’ n*  damages,  the  question  whether  the  plaintiff  was  entitled  to 
recover  the  penalty  also  was  reserved  by  Lush,  J.,  who  held, 
upon  further  consideration,  that  the  plaintiff  was  a person 
entitled  to  sue  for  the  penalty ; that  the  penalty  was  recover- 
able by  the  first  person  of  those  entitled  to  sue  that  brought 
an  action  for  it;  that  the  word  “stream”  in  the  section  applies 
to  a running  stream,  and  to  one  which  is  not  entirely  vested  in 
a single  proprietor.  It  was  admitted  that  the  recovery  of 
damages  was  not  a bar  to  the  recovery  of  a penalty  also.1 

The  Waterworks  Clauses  Act,  1847, 2 also  contains  provisions 
under  which  penalties  may  be  recovered  by  action  in  the  High 
Court  of  Justice  in  respect  of  the  pollution  of  water  by  gas- 
makers.  Those  penalties,  like  the  penalties  imposed  by  the 
above  section,  are  not  recoverable  summarily;  but  smaller 
penalties  may  be  recovered  summarily  under  sect.  64  of  the 
Waterworks  Clauses  Act,  1847,  and  in  proceeding  to  recover 
such  penalties  it  would  not  be  necessary  to  prove  any  negli- 
gence or  wilful  act  on  the  part  of  the  gas-makers. 

Similar  provisions  for  the  recovery  of  a penalty  of  ^200  by 
action  are  contained  in  the  Lighting  and  Watching  Act,  1833  ; 3 
and  in  the  Gasworks  Clauses  Act,  1847. 4 

These  statutory  provisions  will  not  prevent  a person  from 
being  liable  to  be  indicted  at  common  law,5  if  he  creates  a 
public  nuisance  by  fouling  a stream  with  gas-washings. 

With  regard  to  the  pollution  of  streams  otherwise  than  in 
connection  with  gas  making,  see  the  note  to  sect.  17. 

A person  who  so  contaminates  water  percolating  under- 
ground as  to  pollute  his  neighbour’s  well  may  be  restrained  by 
injunction.6 

Involuntary  Pollution. — An  involuntary  or  unknown  proceed- 
ing may  come  within  the  first  prohibition  of  the  above  section. 
A gas  company’s  Act  provided  “ that  if  the  company  shall  at 
any  time  cause  or  suffer  to  be  conveyed,  or  to  flow,  into  any 
stream,  reservoir,  aqueduct,  pond,  or  place  for  water,  within  the 
limits  of  the  Act,  or  into  any  drain,  sewer,  or  ditch  communi- 
cating therewith,  any  washing,  substance,  or  thing  which  shall 
be  produced  in  the  making  or  supplying  gas,  or  shall  do  any  act 
to  the  water  contained  in  such  stream,  &c.,  whereby  the  water 
therein  shall  be  fouled  or  corrupted,  then  the  company  shall 
forfeit  for  every  such  offence  the  sum  of  ^200.”  This  was  held 
to  make  the  company  liable  for  the  pollution  of  the  plaintiffs 
well  by  gas-washings  which  escaped  through  a crack  in  the  floor 
of  a tank,  although  the  injury  was  not  attributable  to  their 


(1)  Stanspeldv.  Yeadon  and  Guise- 
ley  Gas  Company , Loc.  Gov.  Chron., 
1880,  p.  448 ; Times  newspaper, 
10th  May,  1880. 

(2)  10  Viet.  c.  17,  ss.  62,  63, post. 

(3)  3 & 4 Wm.  IV.  c.  90,  s.  50 : 

see  Millington  v.  Griffiths , ffost. 


p.  147. 

(4)  10  Viet.  c.  15,  ss.  21-29. 

(5)  As  in  Rex  v.  Medley , 6 C.  6° 
P.  292. 

(6)  Ballard  v.  Tomlinson , ante, 
p.  91. 
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negligence,  but  to  the  subsidence  of  the  land  through  mining  38  & 39  Viet, 
operations,  of  which  the  company  were  not  aware ; for  they  c*  55>  s*  68>  n. 
were  bound  to  insure  the  public  from  any  inconvenience.  It 
was  also  held  that  a well  was  a “ place  for  water”  within  the 
meaning  of  the  Act.1 

Wilful  Pollution. — A.  person,  acting  in  the  exercise  of  a 
supposed  right,  threw  rubbish  into  a beck  at  a point  about  four 
miles  from  the  river  Aire,  into  which  the  beck  flowed  at  a place 
where  that  river  was  navigable,  and  was  convicted  under  an 
Act,2  which  imposed  a penalty  on  “any  person  who  shall 
wilfully  throw  soil,  rubbish,  &c.,”  into  the  rivers  there  mentioned, 

“ or  any  drains,  trenches,  or  watercourses  thereunto  belonging.” 

The  conviction  was  held  to  have  been  wrong,  on  the  ground 
that  the  watercourses,  &c.,  did  not  include  tributary  streams  not 
forming  part  of  the  navigation;  but  Bramwell,  B.,  further  con- 
sidered that  the  Act  pointed  to  a knowingly  wrongful  act  on 
the  part  of  the  doer,  and  greatly  doubted  whether  there  had 
been  a wilful  throwing  in  of  rubbish  within  the  statute,  since 
the  act  was  done  in  exercise  of  a supposed  right.3  A local 
authority  did  not,  it  was  held,  “ wilfully  suffer  offensive  matter 
to  pass  into  the  Thames  ” by  merely  neglecting  to  deal  with 
the  sewage  at  their  sewage  farm  in  such  a manner  as  to  mitigate 
the  offensive  quality  of  gas  washing  discharged  into  their  sewers 
by  a gas  company.4 

Prescriptive  Right  to  cause  Pollution. — Where  noxious  matter 
percolates  through  the  soil  from  gasworks  to  a well,  such  per- 
colation will  render  the  defendants  liable  to  a penalty  of  ^200, 
under  sect.  50  of  the  Lighting  and  Watching  Act,  above  men- 
tioned, in  places  where  that  Act  has  been  adopted.  A well, 
disused  and  covered  over  by  the  owner  for  several  years,  on 
account  of  such  contamination,  does  not  cease  to  be  a well 
within  the  Act,  even  though  the  plaintiff  has  accepted  the  use 
of  substituted  wells  of  the  defendants,  nor  can  a licence  to 
pollute  be  inferred  therefrom.  Keating,  J.,  doubted  whether  a 
man  could  by  deed  give  an  irrevocable  licence  to  pollute  a well. 

A prescription  to  foul  a well  will  be  defeated  by  variation  and 
excess  in  the  degree  of  fouling  during  the  prescribed  period. 

Per  Brett,  J. — Where  an  Act  of  Parliament,  making  an  act 
illegal,  comes  into  force  while  the  prescription  is  running,  the 
prescription  when  acquired  by  due  lapse  of  time  will  be  an 
answer  to  an  individual,  suing  as  an  individual,  notwithstanding 
the  statutory  illegality.5 

Fouling  Water  by  Manufacture  properly  carried  on. — Where  a 


(1)  Hipkins  v.  Birmingham  and 
Staffordshire  Gaslight  Company , 5 
H.  & N.  74  ; 29  L.  J.  Ex.  169 ; 1 
L.  T.  (n.s. ) 303;  6 Jur.  (n.s.)  173. 
Affirmed  in  Exchequer  Chamber,  6 
H.  & N.  250 ; 30  L.  J.  Ex.  60 ; 7 
Jur.  (n.s.)  213. 

(2)  14  Geo.  III.  c.  96,  s.  97. 


(3)  Smith  v.  Barnham , L.  R.  1 
Ex.  D.  419  ; 34  L.  T.  (n.s.)  774. 

(4)  Mayor , &c.,  of  High  Wy- 
combe v.  Thames  Conservators , 78 
L.  T.  (N.s.)  463. 

(5)  Millington  v.  Griffiths , 30 
L.  T.  (N.s.)  65. 
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38  & 39  Viet,  manufacturer  discharged  arsenic  and  other  injurious  matters 

c.  55,  s.  68,  n.  from  Works  into  a stream,  which  he  might  have  avoided 
doing  by  certain  expedients,  it  was  held  that  he  could  not 
defend  himself  in  an  action  arising  therefrom,  by  showing  that 
his  trade  was  a lawful  trade,  carried  on  in  a proper  manner.1 

In  another  case  the  defendant,  the  owner  of  an  ancient  paper 
mill,  at  which  the  paper  had  previously  been  made  from 
rags,  introduced  a new  vegetable  fibre  and  carried  on  the  works 
upon  the  same  scale  for  making  paper  from  this  new  material. 
For  more  than  twenty  years  before  this  change,  the  refuse 
arising  from  the  paper  manufacture  had  been  discharged  into  a 
stream  which  ran  past  the  plaintiff’s  house.  It  was  held  by 
Cairns,  L.C.,  on  appeal  from  a decree  of  Stuart,  V.-C.,  that  the 
easement  to  which  the  defendant  was  entitled  was  to  be  pre- 
sumed to  be  not  a right  to  foul  the  stream  by  discharging  into 
it  the  washings  produced  by  the  boiling  up  of  rags,  but  a right 
to  discharge  into  it  the  washings  produced  by  the  manufac- 
ture of  paper  in  the  reasonable  and  proper  course  of  such  manu- 
facture, using  any  proper  materials  for  the  purpose,  but  not 
increasing  the  pollution,  and  that  the  onus  lay  on  the  plaintiff 
to  prove  any  increase  of  pollution.2  An  order  in  the  nature  ot 
an  injunction  was  however  subsequently  made  against  the 
manufacturer  in  the  County  Court,  under  the  Rivers  Pollution 
Prevention  Act,  187  6. 3 

Action  for  fouling  Water. — It  may  be  questioned  whether,  if 
a stranger  foul  the  water  of  an  artificial  stream  which  a person 
has  been  licensed  to  use,  such  person  may  maintain  an  action 
against  the  stranger  for  the  damage  he  may  have  occasioned. 
Yet  if  that  person,  by  the  permission  of  the  owner  of  the 
stream,  has  caused  the  water  from  it  to  flow  into  his  own  pipes 
or  cisterns  on  his  own  premises,  he  can  then  maintain  the 
action,  if  the  stranger  had  no  right  to  foul  the  water,  and  the 
foulness  of  the  water  has  caused  damage.  It  will  be  no 
answer  to  the  action  in  such  case  that  the  actual  injury  to  the 
plaintiff  has  been  caused  by  his  use  of  the  fouled  water,  for  the 
principle  that  a party  cannot  recover  for  an  injury  to  which  he 
has  himself  contributed  does  not  apply  where  the  act  of  the 
defendant  has  been  wrongful  and  wilful,  and  the  act  of  the 
plaintiff  which  contributed  to  the  actual  damage  has  been 
something  he  was  lawfully  entitled  to  do.  Thus  a person  was 
permitted  by  the  owners  of  a canal  to  insert  in  it  a,  pipe, 
conveying  the  water  to  a cistern  on  his  premises,  whence  it 
was  drawn  into  his  boilers  to  work  his  steam-engines  ; and  the 
defendant  fouled  the  water  in  the  canal,  whereby,  the  water 
being  still  used  by  the  plaintiff,  his  boilers  became  injured. 
The  plaintiff  was  held  by  the  Court  of  Exchequer  to  be  entitled 

(1)  Stockport  Waterworks  Com-  2 Ch.  790;  16  W.  R.  32. 

pany  v.  Potter , 7 H.  & N.  160;  (3)  Watford  Rural  Sanitary  Au- 

31  L.  J.  Ex.  9 ; 7 Jur.  (n.s.)  880.  ihorityv.  McMurray,  MS.,  Watford 

(2)  Baxendalex.  McMurray,  L.  R.  County  Court,  14  Sept.,  1885. 
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to  maintain  his  action.1  In  the  Exchequer  Chamber  the  Judges  38  & 30  Wet. 
were  divided  as  to  the  sufficiency  of  the  second  plea  of  the  c*  55>  s-  n- 
defendant,  namely,  that  the  waters  of  the  canal  ought  not  to 
have  run  and  flowed  and  been  without  the  disturbance  and 
pollution  in  the  declaration  mentioned;  but  held  that  the  judg- 
ment ought  to  be  arrested,  the  majority  being  of  opinion  that 
the  declaration  was  bad  on  the  ground  that  it  did  not  allege 
that  the  plaintiffs  had  any  right  to  take  the  water  of  the 
canal.2 

Sect.  69.  Any  local  authority,  with  the  sanction  of  Local  autho- 
the  Attorney-General,  may,  either  in  their  own  name  or  nty  take 
in  the  name  of  any  other  person,  with  the  consent  of  such  to°prevent S 
person,  take  such  proceedings  by  indictment  bill  in  pollution  of 
Chancery  action  or  otherwise,  as  they  may  deem  advisable  streams, 
for  the  purpose  of  protecting  any  watercourse  within  S.U.  1865, 
their  jurisdiction  from  pollutions  arising  from  sewage  s* 
either  within  or  without  their  district ; and  the  costs  of 
and  incidental  to  any  such  proceedings,  including  any 
costs  that  may  be  awarded  to  the  defendant,  shall  be 
deemed  to  be  expenses  properly  incurred  by  such  autho- 
rity in  the  execution  of  this  Act. 

Note. — Pollution  of  Streams. — See  sect.  17  and  notes,  with 
reference  to  the  pollution  of  water  by  sewage,  &c.  With  regard 
to  the  meaning  of  the  term  “ watercourse,”  see  the  note  to 
sect.  327.  With  regard  to  the  expenses  of  carrying  the  Act  into 
execution  by  urban  authorities,  see  sect.  207  ; by  rural 
authorities,  sect.  229. 

The  Rivers  Pollution  Prevention  Act,  187 6, 3 allows  sanitary 
authorities  and  persons  aggrieved  to  take  proceedings  in  the 
county  court  for  preventing  the  obstruction  or  pollution  of 
rivers  by  (1)  solid  refuse  of  manufactories,  manufacturing  pro- 
cesses and  quarries,  rubbish  or  cinders,  or  any  other  waste  or 
putrid  solid  matter;  (2)  sewage  matter,  solid  or  liquid;  (3) 
poisonous,  noxious,  or  polluting  liquids  proceeding  from  factories 
and  manufacturing  processes;  and  (4)  solid  or  liquid  matter 
proceeding  from  mines,  which  is  poisonous,  noxious,  or  pollut- 
ing, or  interferes  with  the  flow  of  the  water. 

Sect.  70.  On  the  representation  of  any  person  to  any  Power  to" 
local  authority  that  within  their  district  the  water  in  any  &c  & 
well  tank  or  cistern,  public  or  private,  or  supplied  from  p.H.1874, 
any  public  pump,  and  used  or  likely  to  be  used  by  man  s.  50. 
for  drinking  or  domestic  purposes,  or  for  manufacturing 
drinks  for  the  use  of  man,  is  so  polluted  as  to  be  injurious 

(1)  Whaleys.  Laing,  2 H.  & N.  675,  901  ; s.c.  nom.  Whaley  v. 

476  ; 26  L.  J.  Ex.  327.  Laing , 27  L.  J.  Ex.  422. 

(2)  Laing  v.  Whaley , 3 H.  & N.  (3)  39  & 40  Viet.  c.  75,  post. 


38  & 39  vict. 

c.  55,  s.  70. 
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to  health,  such  authority  may  apply  to  a court  of  sum- 
mary jurisdiction  for  an  order  to  remedy  the  same  ; and 
thereupon  such  court  shall  summon  the  owner  or  occupier 
of  the  premises  to  which  the  well  tank  or  cistern  belongs 
if  it  be  private,  and  in  the  case  of  a public  well  tank  cis- 
tern or  pump,  any  person  alleged  in  the  application  to  be 
interested  in  the  same,  and  may  either  dismiss  the  ap- 
plication, or  may  make  an  order  directing  the  well  tank 
cistern  or  pump  to  be  permanently  or  temporarily  closed, 
or  the  water  to  be  used  for  certain  purposes  only,  or  such 
other  order  as  may  appear  to  them  to  be  requisite  to 
prevent  injury  to  the  health  of  persons  drinking  the 
water. 

The  court  may,  if  they  see  fit,  cause  the  water  com- 
plained of  to  be  analysed  at  the  cost  of  the  local  authority 
applying  to  them  under  this  section. 

If  the  person  on  whom  an  order  under  this  section  is 
made  fails  to  comply  with  the  same,  the  court  ihay  on 
the  application  of  the  local  authority  authorise  them  to 
do  whatever  may  be  necessary  in  the  execution  of  the 
order,  and  any  expenses  incurred  by  them  may  be  re- 
covered in  a summary  manner  from  the  person  on  whom 
the  order  is  made. 

Expenses  incurred  by  any  rural  authority  in  the 
execution  of  this  section,  and  not  recovered  by  them 
as  aforesaid,  shall  be  special  expenses. 

Note. — Polluted  [Veils . — With  reference  to  this  section,  the 
Local  Government  Board  in  their  circular  of  the  30th  Septem- 
ber, 1875,  state  as  follows: — “The  power  of  local  authorities 
under  the  50th  section  of  the  Sanitary  Law  Amendment  Act, 
1874,  to  institute  proceedings  for  the  closing  of  polluted  wells, 
cisterns  and  tanks,  has  been  extended  by  sect.  70,  so  as  to 
include  the  case  where  the  water  is  used  for  the  manufacture 
of  aerated  or  other  drinks  for  human  consumption.  The 
section  further  enables  proceedings  to  be  taken  against  the 
owner  as  well  as  the  occupier,  and  empowers  the  authority,  if 
an  order  of  justices  under  the  section  is  not  complied  with, 
themselves  to  carry  it  into  execution,  and  to  recover  the 
expenses  in  a summary  manner  from  the  person  on  whom  the 
order  is  made.” 

It  may  here  be  noticed  that  the  Sale  of  Food  and  Drugs 
Act,  1875,  expressly  excludes  water  from  the  definition  of  the 
“ food  ” to  which  that  Act  is  applicable.1 

Special  Expenses. — -These  expenses  fall  on  the  contributory 
place  in  which  they  were  incurred,  and  not  on  the  common 
fund  of  the  rural  district : see  sect.  229. 

(1)  38  & 39  Viet.  c.  63,  s.  2,  post. 
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Regulation  of  Cellar  Dwellings  and  Lodging- 
Houses. 

Occupation  of  Cellar  Dwellings. 

Sect.  71.  It  shall  not  be  lawful  to  let  or  occupy  or  Prohibition 
suffer  to  be  occupied  separately  as  a dwelling  any  cellar  of  occupying 
(including  for  the  purposes  of  this  Act  in  that  ex-  ?ellar  dweU“ 
pression  any  vault  or  underground  room)  built  or  rebuilt  pjj‘  s> 
after  the  passing  of  this  Act,  or  which  is  not  lawfully  so  San.  1866, 
let  or  occupied  at  the  time  of  the  passing  of  this  Act.  s.  42. 

Note. — Application  of  the  Prohibition. — This  provision  ap- 
plies to  rural  as  well  as  to  urban  districts.  The  Public  Health 
Act,  1848,1  in  a similar  manner  forbade  the  occupation  of 
cellars  not  occupied  previously  to  the  31st  August,  1848;  and 
the  Sanitary  Act,  186  6, 2 extended  the  prohibition  to  all  places 
in  England  and  Ireland  in  which  the  first-mentioned  section 
was  not  in  force  on  the  7th  August,  1866.  In  places,  therefore, 
where  the  above-mentioned  provision  of  the  Public  Health 
Act,  1848,  was  in  force  previously  to  the  7th  August,  1866,  no 
cellar  which  was  not  occupied  as  a dwelling  before  the  31st 
August,  1848,  can  be  so  occupied  now  ; but  in  other  places, 
the  prohibition  only  affects  cellars  not  so  occupied  before  the 
7th  August,  1866. 

Sect.  74  defines  the  meaning  of  “occupying  as  a dwelling.” 

Cellars  which  were  occupied  as  dwellings  previously  to  the 
dates  above  mentioned,  and  which  are  therefore  not  affected 
by  the  prohibition  in  sect.  71,  are  nevertheless  subject  to  the 
restrictions  of  the  following  section,  which  is  re-enacted  from 
the  Public  Health  Act,  1848. 3 Thus  it  will  be  seen  though 
a “ vault  or  underground  room  ” is  here  included  in  the  term 
“ cellar,”  it  must  not  be  occupied  or  let  even  though  lawfully 
occupied  or  let  previously  to  the  passing  of  the  Act,  unless  the 
ceiling  is  at  least  three  feet  above  the  surface  of  the  adjoining 
ground. 

For  the  general  powers  of  urban  authorities  with  respect 
to  the  construction  of  buildings,  see  sects.  155-160. 

Sect.  72.  It  shall  not  be  lawful  to  let  or  occupy  or  Existing 
suffer  to  be  occupied  separately  as  a dwelling,  any  cellar  cellar  dwell- 
whatsoever,  unless  the  following  requisitions  are  com-  }ngf  t0 
plied  with  ; (that  is  to  say,)  occupied  on 

Unless  the  cellar  is  in  every  part  thereof  at  least  certain  con- 
seven  feet  in  height,  measured  from  the  floor  to  ditions. 
the  ceiling  thereof,  and  is  at  least  three  feet  of  its  s- 
height  above  the  surface  of  the  street  or  ground 
adjoining  or  nearest  to  the  same  ; and 

(1)  11  & 12  Viet.  c.  63,  s.  67.  (2)  29  & 30  Viet.  c.  90,  s.  42. 


38  & 39  Viet, 
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Unless  there  is  outside  of  and  adjoining  the  cellar 
and  extending  along  the  entire  frontage  thereof,  and 
upwards  from  six  inches  below  the  level  of  the  floor 
thereof  up  to  the  surface  of  the  said  street  or 
ground,  an  open  area  of  at  least  two  feet  and  six 
inches  wide  in  every  part ; and 

Unless  the  cellar  is  effectually  drained  by  means  of  a 
drain,  the  uppermost  part  of  which  is  one  foot  at 
least  below  the  level  of  the  floor  thereof ; and 

Unless  there  is  appurtenant  to  the  cellar  the  use  of  a 
watercloset  earthcloset  or  privy  and  an  ashpit,  fur- 
nished with  proper  doors  and  coverings,  according 
to  the  provisions  of  this  Act ; and 

Unless  the  cellar  has  a fireplace  with  a proper  chimney 
or  flue,  and  an  external  window  of  at  least  nine 
superficial  feet  in  area  clear  of  the  sash  frame,  and 
made  to  open  in  a manner  approved  by  the  sur- 
veyor (except  in  the  case  of  an  inner  or  back 
cellar  let  or  occupied  along  with  a front  cellar  as 
part  of  the  same  letting  or  occupation,  in  which 
case  the  external  window  may  be  of  any  dimensions 
not  being  less  than  four  superficial  feet  in  area 
clear  of  the  sash  frame). 

Provided  that  in  any  area  adjoining  a cellar  there 
may  be  steps  necessary  for  access  to  such  cellar,  if  the 
same  be  so  placed  as  not  to  be  over  across  or  opposite  to 
the  said  external  window,  and  so  as  to  allow  between 
every  part  of  such  steps  and  the  external  wall  of  such 
cellar  a clear  space  of  six  inches  at  the  least,  and  that 
over  or  across  any  such  area  there  may  be  steps 
necessary  for  access  to  any  building  above  the  cellar  to 
which  such  area  adjoins,  if  the  same  be  so  placed  as  not 
to  be  over  across  or  opposite  to  any  such  external 
window. 

Note. — Application  of  the  Prohibition. — Since  the  preceding 
section  absolutely  prohibits  the  occupation  of  new  cellars  as 
dwellings,  this  section,  as  suggested  in  the  marginal  note,  can 
only  have  reference  to  “ existing  cellar  dwellings,”  which  were 
lawfully  so  let  or  occupied  at  the  time  of  the  passing  of  this 
Act:  with  regard  to  the  cellars  which  could  be  so  let  or 
occupied,  see  the  note  to  the  preceding  section. 

Earthclosets. — An  earthcloset  may  now  be  substituted  for  the 
watercloset  or  privy  formerly  required  by  the  Public  Health  Act, 
1848. 

With  regard  to  the  provision  of  waterclosets,  &c.,  see  sect.  36. 

Doors. — The  Towns  Improvement  Clauses  Act,  1847, 1 re- 
quires that  all  cellars  shall  be  provided  with  proper  doors  or 

(1)  10  & n Viet.  c.  34,  s.  71,  post. 
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coverings,  and  the  Towns  Police  Clauses  Act,  1847,1  imposes 
a penalty  for  leaving  a cellar  open  or  insufficiently  protected. 

Sect.  73.  Any  person  who  lets  occupies  or  knowingly 
suffers  to  be  occupied  for  hire  or  rent  any  cellar  contrary 
to  the  provisions  of  this  Act  shall  be  liable  for  every 
such  offence  to  a penalty  not  exceeding  twenty  shillings 
for  every  day  during  which  the  same  continues  to  be  so 
let  or  occupied  after  notice  in  writing  from  the  local 
authority  in  this  behalf. 

Note. — Recovery  of  Penalties. — See  sects.  251-254. 

Sect.  74.  Any  cellar  in  which  any  person  passes  the 
night  shall  be  deemed  to  be  occupied  as  a dwelling 
within  the  meaning  of  this  Act. 

Note. — Meaning  of  “ Dwelling-house .” — With  reference  to 
the  duty  on  inhabited  “dwelling-houses,”  Kelly,  C.B.,  said 
that  “ the  meaning  of  the  word  to  ‘ dwell,’  is  to  live  in  a house  ; 
that  is,  to  live  there  day  and  night,  to  sleep  there  during  the 
night,  and  to  occupy  it  for  the  purposes  of  life  during  the  day ; ” 
and  he  described  this  as  the  natural  and  well-established  mean- 
ing of  the  expression.2 

Sect.  75.  Where  two  convictions  against  the  pro- 
visions of  any  Act  relating  to  the  occupation  of  a cellar 
as  a separate  dwelling  place  have  taken  place  within 
three  months  (whether  the  persons  so  convicted  were  or 
were  not  the  same)  a court  of  summary  jurisdiction  may 
direct  the  closing  of  the  premises  so  occupied  for  such 
time  as  it  may  deem  necessary,  or  may  empower  the 
local  authority  permanently  to  close  the  same,  and  to 
defray  any  expenses  incurred  by  them  in  the  execution 
of  this  section. 

Note. — Closing  Premises. — See  also  the  provisions  of  sects. 
97,  109,  for  causing  premises  to  be  closed  in  certain  cases. 


Common  Lodging-houses. 

Sect.  76.  Every  local  authority  shall  keep  a register 
in  which  shall  be  entered  the  names  and  residences  of 
the  keepers  of  all  common  lodging-houses  within  the 
district  of  such  authority,  and  the  situation  of  every 
such  house,  and  the  number  of  lodgers  authorised  under 
this  Act  by  such  authority  to  be  received  therein. 

A copy  of  any  entry  in  such  register,  certified  by  the 
clerk  of  the  local  authority  to  be  a true  copy,  shall  be 

(1)  10  & II  Viet.  c.  89,  s.  2%, post.  398  ; L.  R.  4 Ex.  D.  100;  48  L.  J. 

(2)  Riley  v.  Read,  40  L.T.  (n.s.)  Ex.  437  j 27  W.  R.  414. 
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received  in  all  courts  and  on  all  occasions  as  evidence, 
and  shall  be  sufficient  proof  of  the  matter  registered, 
without  production  of  the  register  or  of  any  document 
or  thing  on  which  the  entry  is  founded  ; and  a certified 
copy  of  any  such  entry  shall  be  supplied  gratis  by  the 
clerk  to  any  person  applying  at  a reasonable  time  for 
the  same. 

Note. — Meaning  of  “ Common  Lodging-house .” — See  the 
note  to  sect.  89  with  regard  to  the  meaning  of  the  expressions 
“ common  lodging-house  ” and  “ keeper.”  By  that  section,  if 
a part  only  of  a house  is  used  as  a common  lodging-house,  that 
part  is  to  be  deemed  to  be  a common  lodging-house. 

Registration  of  Common  Lodging-houses . — The  local  authority 
are  only  to  register  those  houses  which  have  been  approved  of 
as  common  lodging-houses  in  pursuance  of  sect.  78  ; and  they 
are  only  to  register  as  the  keepers,  persons  who  produce  proper 
certificates  of  character  in  pursuance  of  the  same  section. 

Persons  are  prohibited  by  sect.  77  from  keeping  houses  as 
common  lodging-houses  if  the  houses  are  not  registered,  or  if 
they  themselves  are  not  registered  as  the  keepers  of  the  houses. 
With  regard  to  the  power  of  the  local  authority  to  refuse  to 
register  an  applicant,  see  sect.  78  and  note. 

Subject  to  registration,  a person  is  entitled  to  keep  a 
common  lodging-house ; and  the  local  authority  cannot  at 
their  discretion  cancel  the  registration  of  the  keeper.1 

A local  board  passed  a resolution  to  register  a person  as  the 
keeper  of  a common  lodging-house,  but  their  clerk,  by  reason 
of  some  information  which  he  subsequently  received,  did  not 
put  the  man’s  name  on  the  register.  The  district  was  after- 
wards made  a municipal  borough,  and  the  town  clerk,  not  find- 
ing the  keeper’s  name  on  the  register,  took  proceedings  against 
him  under  sect.  86.  The  justices  refused  to  convict  him,  on 
the  ground  that  he  had  been  substantially  registered,  and  the 
Court  upheld  their  refusal.2 

Houses  let  in  Lodgings . — Houses  which  are  let  in  this  manner, 
but  which  do  not  fall  within  the  category  of  common  lodging- 
houses,  may,  under  sect.  90,  be  registered  and  regulated  by  the 
local  authority  under  bye-laws  made  by  such  authority  in  pur- 
suance of  that  section. 

Labouring  Classes'  Lodging-houses. — Lodging-houses  and 
cottages  suitable  for  the  labouring  classes  may  be  provided 
and  managed  by  urban  authorities,  and  subject  to  certain 
restrictions  by  rural  authorities,  under  the  Housing  of  the 
Working  Classes  Act,  1890, 3 if  they  adopt  Part  III.  of  that  Act. 

The  existing  dwellings  for  artizans  and  labourers  may  be 
improved,  or  other  dwellings  substituted  for  them  under  Part 
II.  of  the  same  Act. 


(1)  Blake  v.  Kelly , 52  J.  P.  263.  (n.s.)  358;  49  J.  P.  308. 

(2)  Coles  v.  Fibbens , 52  L.  T.  (3)  53  & 54  Vict.  c.  70, post. 
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Seamen’s  Lodging-houses . — The  Merchant  Shipping  Act, 
1894,  by  which  the  numerous  earlier  Acts  relating  to 
merchant  shipping  have  been  repealed  and  consolidated, 
enacts  as  follows  : — 

“ (1.)  A local  authority  hereinafter  mentioned  whose 
district  includes  a seaport  may,  with  the  approval  of  the 
Board  of  Trade,  make  bye-laws  relating  to  seamen’s  lodging- 
houses  in  their  district,  and  those  bye-laws  shall  be  bind- 
ing upon  all  persons  keeping  ^houses  in  which  seamen  are 
lodged  and  upon  the  owners  thereof  and  persons  employed 
therein. 

“ (2.)  The  bye-laws  shall  amongst  other  things  provide  for 
the  licensing,  inspection,  and  sanitary  conditions  of  seamen’s 
lodging-houses,  for  the  publication  of  the  fact  of  a house 
being  licensed,  for  the  due  execution  of  the  bye-laws,  for 
preventing  the  obstruction  of  persons  engaged  in  securing 
that  execution,  for  the  preventing  of  persons  not  duly  licensed 
holding  themselves  out  as  keeping  or  purporting  to  keep 
licensed  houses,  and  for  the  exclusion  from  licensed  houses 
of  persons  of  improper  character,  and  shall  impose  sufficient 
fines  not  exceeding  fifty  pounds  for  the  breach  of  any  bye- 
law. 

“ (3.)  The  bye-laws  shall  come  into  force  from  a date 
therein  named,  and  shall  be  published  in  the  London  Gazette 
and  in  one  newspaper  at  the  least  circulating  in  the  district, 
and  designated  by  the  Board  of  Trade. 

“ (4.)  If  the  local  authority  do  not  within  a time  in  each 
case  named  by  the  Board  of  Trade,  make,  revoke,  or 
alter,  any  bye-laws  under  this  section,  the  Board  of  Trade  may 
do  so. 

“(5.)  Whenever  Her  Majesty  in  Council  orders  that  in 
any  district  or  any  part  thereof  none  but  persons  duly  licensed 
in  pursuance  of  byedaws  under  this  section  shall  keep  seamen’s 
lodging-houses  or  let  lodgings  to  seamen  from  a date  therein 
named,  a person  acting  in  contravention  of  that  order  shall  for 
each  offence  be  liable  to  a fine  not  exceeding  one  hundred 
pounds. 

“ (6.)  A local  authority  may  defray  all  expenses  incurred  in 
the  execution  of  this  section  out  of  any  funds  at  their  disposal 
as  sanitary  authority,  and  fines  recovered  for  a contravention 
of  this  section  or  of  any  bye-law  under  this  section  shall  be 
paid  to  such  authority  and  added  to  those  funds. 

“ (7.)  In  this  section  the  expression  ‘ local  authority  ’ means 
in  the  administrative  county  of  London  the  county  council, 
and  elsewhere  in  England  the  local  authority  under  the  Public 
Health  Acts.  . . . and  the  expression  ‘ district  ’ means  the  area 
under  the  authority  of  such  local  authority.”  1 

The  same  Act 2 authorizes  the  corporation  of  a seaport 
borough  to  appropriate  lands  for  sailors’  homes. 

(1)  57  & 58  Viet.  c.  60,  s.  214.  (2)  Ibid.  s.  259. 
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Sect.  77.  A person  shall  not  keep  a common  lodging- 
lionse  or  receive  a lodger  therein  unless  the  house  is 
registered  in  accordance  with  the  provisions  of  this  Act ; 
nor  unless  his  name  as  the  keeper  thereof  is  entered  in 
the  register  kept  under  this  Act : Provided  that  when 
the  person  so  registered  dies,  his  widow  or  any  member 
of  his  family  may  keep  the  house  as  a common  lodging- 
house  for  not  more  than  four  weeks  after  his  death 
without  being  registered  as  the  keeper  thereof. 

Note. — Neglect  to  obtain  Registration. — This  section  not  only 
prohibits  a person  from  keeping  an  unregistered  house  as  a 
common  lodging-house,  but  prohibits  him  from  keeping  a 
registered  common  lodging-house,  if  he  is  not  himself  regis- 
tered as  the. keeper  of  it.  But  while  a penalty  recoverable 
summarily  is  imposed  by  sect.  86  for  receiving  lodgers  in  an 
unregistered  house,  no  such  penalty  is  imposed  for  acting  as 
the  keeper  of  a registered  common  lodging-house  without 
being  registered  as  such  keeper.  Sect.  251  directs  offences 
under  the  Act  to  be  prosecuted  in  the  manner  directed  by 
the  Summary  Jurisdiction  Acts,  but  those  Acts  only  relate  to 
the  prosecution  of  offences  for  which  some  penalty  or  punish- 
ment is  prescribed.  It  seems,  therefore,  that  the  unregistered 
keeper  of  a registered  common  lodging-house,  though  he  may 
be  liable  to  be  indicted,  is  not  liable  to  be  prosecuted  summarily 
for  keeping  the  house  as  a common  lodging-house. 

Sect.  78.  A house  shall  not  be  registered  as  a common 
lodging-house  until  it  has  been  inspected  and  approved 
for  the  purpose  by  some  officer  of  the  local  authority ; 
and  the  local  authority  may  refuse  to  register  as  the 
keeper  of  a common  lodging-house  a person  who  does 
not  produce  to  the  local  authority  a certificate  of 
character,  in  such  form  as  the  local  authority  direct, 
signed  by  three  inhabitant  householders  of  the  parish 
respectively  rated  to  the  relief  of  the  poor  of  the  parish 
within  which  the  lodging-house  is  situate  for  property 
of  the  yearly  rateable  value  of  six  pounds  or  upwards. 

Note. — Approval  of  Common  Lodging-house. — The  local 
authority  may  refuse  to  register  the  house  if  their  officer  does 
not  consider  it  to  be  a proper  house  to  be  used  as  a common 
lodging-house,  but  they  are  not  authorized  to  refuse  to  register 
the  keeper  of  the  house,  because  they  do  not  approve  of  him, 
or  are  not  satisfied  as  to  his  character,  if  he  produces  a certi- 
ficate of  character  in  due  form  and  duly  signed.  They  are  not 
bound  to  hear  the  applicant  before  refusing  to  register  him,  or 
to  give  grounds  for  their  refusal.1 

(1)  Ex  parte  Kavanagk,  Loc.  Gov.  Chron.  23rd  June,  1894,  p.  545. 
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With  reference  to  the  provision  of  sect.  78  requiring  the  38  & 
house  to  be  inspected  and  approved,  the  Local  Government  c*  ^ 
Board,  in  a memorandum  dated  the  25th  July,  1877,  and 
prefixed  to  the  series  of  model  bye-laws  issued  by  them  for  the 
purposes  of  sect.  80,  make  the  following  observations  : — 

“ To  the  thoroughness  of  this  inspection  much  importance 
should  be  attached.  It  is  essential  that  in  all  structural  details 
the  fitness  of  the  premises  should  be  carefully  ascertained  before 
the  house  is  placed  upon  the  register. 

“ The  rules  which  should  guide  the  inspecting  officer  in  his 
examination  of  the  premises  may  be  thus  briefly  indicated  : — 

“The  house  should  (1)  possess  the  conditions  of  wholesome- 
ness needed  for  dwelling-houses  in  general ; and  (2)  it  should 
further  have  arrangements  fitting  it  for  its  special  purpose  of 
receiving  a given  number  of  lodgers. 

“ (1.)  The  house  should  be  dry  in  its  foundations  and  have 
proper  drainage,  guttering,  and  spouting,  with  pro- 
perly laid  and  substantial  paving  to  any  area  or  yard 
abutting  on  it.  Its  drains  should  have  their  con- 
nections properly  made,  and  they  should  be  trapped, 
where  necessary,  i and  adequately  ventilated.  Except 
the  soil  pipe  from  a properly  trapped  watercloset, 
there  should  be  no  direct  communication  of  the 
drains  with  the  interior  of  the  house.  All  waste 
pipes  from  sinks,  basins,  and  cisterns  should  dis- 
charge in  the  open  air  over  gullies  outside  the 
house.  The  soil  pipe  should  always  be  efficiently 
ventilated.  The  closets  or  privies  and  the  refuse 
receptacles  of  the  house  should  be  in  proper  situa- 
tions, of  proper  construction  and  adapted  to  any 
scavenging  arrangements  that  may  be  in  force  in 
the  district.  The  house  should  have  a water  supply 
of  good  quality,  and  if  the  water  be  stored  in  cisterns 
they  should  be  conveniently  placed  and  of  proper 
construction  to  prevent  any  fouling  of  water.  The 
walls,  roof,  and  floors  of  the  house  should  be  in 
good  repair.  Inside  walls  should  not  be  papered. 

The  rooms  and  staircases  should  possess  the  means 
of  complete  ventilation  ; windows  being  of  adequate 
size,  able  to  be  opened  to  their  full  extent,  or,  if 
sash  windows,  both  at  top  and  bottom.  Any  room 
proposed  for  registration  that  has  not  a chimney 
should  be  furnished  with  a special  ventilating  open- 
ing or  shaft,  but  a room  not  having  a window  to  the 
outer  air,  even  if  it  have  special  means  of  ventilation, 
can  seldom  be  proper  for  registration. 

“ (2.)  The  numbers  for  which  the  house  and  each  sleeping 
room  may  be  registered  will  depend,  partly  upon 
the  dimensions  of  the  rooms  and  their  facilities  for 
ventilation  and  partly  upon  the  amount  of  accommo- 
dation of  other  kinds.  In  rooms  of  ordinary  con- 
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struction  to  be  used  for  sleeping,  where  there  are 
the  usual  means  of  ventilation  by  windows  and 
chimneys,  .about  300  cubic  feet  will  be  a proper 
standard  of  space  to  secure  to  each  person ; but  in 
many  rooms  it  will  be  right  to  appoint  a larger 
space,  and  this  can  only  be  determined  on  inspec- 
tion of  the  particular  room.  The  house  should 
possess  kitchen  and  dayroom  accommodation  apart 
from  its  bedrooms,  and  the  sufficiency  of  this  will 
have  to  be  attended  to.  Rooms  that  are  partially 
underground  may  not  be  improper  for  dayrooms. 
but  should  not  be  registered  for  use  as  bedrooms. 
The  amount  of  water  supply,  closet  or  privy  accom- 
modation, and  the  provision  of  refuse  receptacles 
should  be  proportionate  to  the  numbers  for  which 
the  house  is  to  be  registered.  If  the  water  is  not 
supplied  from  works  with  constant  service,  a quan- 
tity should  be  secured  for  daily  use  on  a scale,  per 
registered  inmate,  of  not  less  than  ten  gallons  a day 
where  there  are  water-closets,  or  five  gallons  a day 
where  there  are  dry  closets.  For  every  twenty 
registered  lodgers  a separate  closet  or  privy  should 
be  required.  The  washing  accommodation  should, 
wherever  practicable,  be  in  a special  place  and  not 
be  in  the  bedrooms ; and  the  basins  for  personal 
washing  should  be  fixed  and  have  water-taps  and 
discharge  pipes  connected  with  them. 

“ Arrangements  for  the  supply  by  the  sanitary  authority  of 
placards  such  as  are  mentioned  in  the  bye-laws  numbered  23 
and  24  in  the  model  series  may  be  suggested  as  conducive  to 
the  well  ordering  of  common  lodging-houses.” 

Sect.  79.  The  keeper  of  every  common  lodging-house 
shall,  if  required  in  writing  by  the  local  authority  so  to 
do,  affix  and  keep  undefaced  and  legible  a notice  with 
the  words  “ Registered  Common  Lodging-house  ” in 
some  conspicuous  place  on  the  outside  of  such  house. 

The  keeper  of  any  such  house  who,  after  requisition 
in  writing  from  the  local  authority,  refuses  or  neglects 
to  affix  or  renew  such  notice,  shall  be  liable  to  a penalty 
not  exceedings  five  pounds,  and  to  a further  penalty  of 
ten  shillings  for  every  day  that  such  refusal  or  neglect 
continues  after  conviction. 

Sect.  80.  Every  local  authority  shall  from  time  to 
time  make  byelaws — 

(1.)  For  fixing  and  from  time  to  time  varying  the 
number  of  lodgers  who  may  be  received  into  a 
common  lodging-house,  and  for  the  separation 
of  the  sexes  therein ; and, 
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(2.)  For  promoting  cleanliness  and  ventilation  in  such  33  & 39s  Vg^* 
houses ; and,  c'  55,  s*  °' 

(3.)  For  the  giving  of  notices  and  the  taking  pre- 
cautions in  the  case  of  any  infectious  disease ; 
and, 

(4.)  Generally  for  the  well  ordering  of  such  houses. 

Note. — Bye-laws. — With  regard  to  the  mode  of  making  bye- 
laws, and  their  confirmation  by  the  Local  Government  Board, 

&c.,  see  sects.  182-186. 

A series  of  model  bye-laws  (No.  III.)  has  been  issued  by  the 
Local  Government  Board  for  the  purposes  of  this  section. 

Infectious  Diseases. — General  provisions  are  made  by  sects. 

1 20-130,  with  regard  to  the  prevention  of  the  spread  of  infectious 
diseases. 


Sect.  81.  Where  it  appears  to  any  local  authority  Power  to 
that  a common  lodging-house  is  without  a proper  supply  l?ca3  autho- 
of  water  for  the  use  of  the  lodgers,  and  that  such  a q^fre  supply 
supply  can  be  furnished  thereto  at  a reasonable  rate,  the  of  water  to 
local  authority  may  by  notice  in  writing  require  the  houses, 
owner  or  keeper  of  such  house,  within  a time  specified  1853, 
therein,  to  obtain  such  supply,  and  to  do  all  works s*  6# 
necessary  for  that  purpose ; and  if  the  notice  be  not 
complied  with  accordingly,  the  local  authority  may 
remove  such  house  from  the  register  until  it  is  com- 
plied with. 


Note. — Water  Supply. — See  sect.  62  and  the  note  to  that 
section,  as  to  the  power  of  the  local  authority  to  require  water 
to  be  supplied  to  houses  generally.  It  will  be  noticed  that 
here  they  may  require  the  supply  to  be  obtained,  if  it  can  be 
furnished  at  a reasonable  rate , and  that  they  have  therefore 
more  discretion  in  the  matter  than  is  given  to  them  by 
sect.  62. 

Sect.  82.  The  keeper  of  a common  lodging-house  Limewashing 
shall,  to  the  satisfaction  of  the  local  authority,  limewash  bouses, 
the  walls  and  ceilings  thereof  in  the  first  week  of  each  1851, 
of  the  months  of  April  and  October  in  every  year,  and 
shall  if  he  fails  to  do  so  be  liable  to  a penalty  not 
exceeding  forty  shillings. 


Note. — Limewashing. — See  also  the  general  power  of  the 
local  authority  to  require  houses  to  be  whitewashed,  or  other- 
wise cleansed  and  purified,  when  necessary,  which  is  given  by 
sects.  46,  120.  As  to  legal  proceedings  for  recovery  of 
penalties,  see  sect.  251,  et  seq. 
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Sect.  83.  The  keeper  of  a common  lodging-house  in 
which  beggars  or  vagrants  are  received  to  lodge  shall 
from  time  to  time,  if  required  in  writing  by  the  local 
authority  so  to  do,  report  to  the  local  authority,  or  to 
such  person  as  the  local  authority  direct,  every  person 
who  resorted  to  such  house  during  the  preceding  day  or 
night,  and  for  that  purpose  schedules  shall  be  furnished 
by  the  local  authority  to  the  person  so  ordered  to  report, 
which  schedules  he  shall  fill  up  with  the  information 
required  and  transmit  to  the  local  authority. 

Note. — Penalty. — A penalty  is  imposed  by  sect.  86,  for 
neglecting  to  make  a report  when  required  in  pursuance  of 
this  section. 

Sect.  84.  The  keeper  of  a common  lodging-house 
shall,  when  a person  in  such  house  is  ill  of  fever  or  any 
infectious  disease,  give  immediate  notice  thereof  to  the 
medical  officer  of  health  of  the  local  authority,  and  also 
to  the  Poor  Law  Believing  Officer  of  the  union  or  parish 
in  which  the  common  lodging-house  is  situated. 

Note. — Infectious  Diseases . — With  regard  to  the  penalty 
for  neglect  to  give  the  notice  required  by  this  section,  see  sect. 
86  and  note.  See  also  the  Infectious  Disease  (Notification) 
Act,  1889.1 

Secs.  1 20-130  contain  general  provisions  against  the  spread 
of  infectious  disease.  Under  sect.  124  a person  suffering  from 
a dangerous  infectious  disorder  may  be  removed  from  a common 
lodging-house  to  a hospital. 

Sect.  85.  The  keeper  of  a common  lodging-house  and 
every  other  person  having  or  acting  in  the  care  or 
management  thereof,  shall,  at  all  times  when  required 
by  any  officer  of  the  local  authority,  give  him  free 
access  to  such  house  or  any  part  thereof,  and  any  such 
keeper  or  person  who  refuses  such  access  shall  be  liable 
to  a penalty  not  exceeding  five  pounds. 

Note. — Recovery  of  Penalties. — See  sect.  251,  et  seq. 

Sect.  86.  Any  keeper  of  a common  lodging-house 
who — 

(1.)  Keceives  any  lodger  in  such  house  without  the 
same  being  registered  under  this  Act ; or 

(2.)  Fails  to  make  a report,  after  he  has  been  fur- 
nished by  the  local  authority  with  schedules 
for  the  purpose  in  pursuance  of  this  Act,  of 
the  persons  resorting  to  such  house  ; or 
(1)  52  & 53  Vict.  c.  72,  post. 
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(3.)  Fails  to  give  the  notices  required  by  this  Act  3^  & 39  Viet, 
where  any  person  has  been  confined  to  his  bed  c‘  s'  * 
in  such  house  by  fever  or  other  infectious 
disease, 

shall  be  liable  to  a penalty  not  exceeding  five  pounds, 
and  in  the  case  of  a continuing  offence  to  a further 
penalty  not  exceeding  forty  shillings  for  every  day 
during  which  the  offence  continues. 

Note. — Offences. — With  regard  to  the  registration,  see  sects. 

76-78,  and  the  note  to  sect.  77  ; the  reports,  see  sect.  83 ; the 
notice  of  fever,  &c.,  see  sect.  84  ; and  the  recovery  of  penalties, 
see  sect.  251,  et  seq.  Formerly,  under  the  Common  Lodging- 
houses  Act,  185 1,1  the  keeper  was  liable  to  the  penalty  for 
not  giving  notice  of  fever  or  infectious  or  contagious  disease, 
only  if  the  sufferer  was  confined  to  his  bed  for  forty-eight  hours 
without  the  notice  being  given ; but  now  it  will  be  seen  that 
he  will  be  liable  if  he  fail  to  give  it  if  the  person  suffering  from 
the  fever  or  disease  has  been  confined  to  his  bed  at  all.  Where, 
however,  Part  III.  of  the  Public  Health  Acts  Amendment  Act, 

1890,  has  been  adopted,  he  will  be  liable  to  the  penalty  of 
forty  shillings  and  a daily  penalty  of  five  shillings  in  any  case 
in  which  he  fails  to  give  the  notice  required  by  sect.  84.2 

Harbouring  Thieves. — By  the  Prevention  of  Crimes  Act, 

1871,  a person  who  occupies  or  keeps  any  lodging-house  and 
knowingly  lodges  or  harbours  thieves  or  reputed  thieves,  or 
permits  them  to  assemble  therein,  or  allows  the  deposit  of 
goods  therein,  having  reasonable  cause  for  believing  them  to 
be  stolen,  is  guilty  of  an  offence  against  that  Act,  and  liable 
to  a penalty  not  exceeding  ^10,  and  in  default  to  imprison- 
ment for  a period  not  exceeding  four  months  with  or  without 
hard  labour.3 

Sect.  87.  In  any  proceedings  under  the  provisions  of  Evidence  as 
this  Act  relating  to  common  lodging-houses,  if  the to  fam^y in 
inmates  of  any  house  or  part  of  a house  allege  that  they 
are  members  of  the  same  family,  the  burden  of  proving  s.  41. 
such  allegation  shall  lie  on  the  persons  making  it. 

Note. — Members  of  the  same  Family. — To  render  a house  a 
common  lodging-house,  the  inmates  must  be  persons  promis- 
cuously brought  together,  and  not  members  of  the  same  family. 

The  allegation  that  the  inmates  are  members  of  the  same  family 
would  therefore,  if  proved,  be  a defence  to  any  proceedings 
taken  under  the  clauses  of  this  Act  relating  to  common  lodging- 
houses. 

Even  if  the  information  alleges  that  the  inmates  are  no 

(1)  14  & 15  Viet.  c.  28,  s.  14.  post. 

( 2 ) 53  & 54  Viet.  c.  59,  s.  32,  (3)  34  & 35  Viet.  c.  112,  s.  10. 
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members  of  the  same  family,  the  prosecutor  need  not  prove 
that  allegation.1 

Sect.  88.  Where  the  keeper  of  a common  lodging- 
house  is  convicted  of  a third  offence  against  any  of  the 
provisions  of  this  Act  relating  to  common  lodging-houses, 
the  court  before  whom  the  conviction  for  such  third 
offence  takes  place  may,  if  it  thinks  fit,  adjudge  that 
he  shall  not  at  any  time  within  five  years  after  the  con- 
viction, or  within  such  shorter  period  after  the  convic- 
tion as  the  court  thinks  fit,  keep  a common  lodging- 
house  without  the  previous  licence  in  writing  of  the 
local  authority,  which  licence  the  local  authority  may 
withhold  or  grant  on  such  terms  and  conditions  as  they 
think  fit. 

Note. — Closing  overcrowded  House . — If  there  have  been  two 
convictions  within  three  months  for  overcrowding  a house,  an 
order  directing  it  to  be  closed  for  a specified  period  may  be 
obtained  under  sect.  109. 

The  Towns  Improvement  Clauses  Act,  1847,  requires  all 
lodging-houses,  in  districts  in  which  sects.  116-118  of  that  Act 
are  in  force,  to  be  registered,  and  prohibits  persons  from 
keeping  as  “ public  lodging-houses  ” houses  which  are  not 
licensed  victualling  houses  and  are  rated  to  the  poor-rate  at 
less  than  ^10. 2 It  defines  a “public  lodging-house”  as  one 
in  which  persons  are  harboured  or  lodged  for  hire  for  a single 
night,  or  for  less  than  a week  at  one  time,  or  any  part  of  which 
is  let  for  any  term  less  than  a week.3  This  portion  of  the 
Towns  Improvement  Clauses  Act  is  not  incorporated  with  the 
Public  Health  Act,  1875. 

Sect.  89.  For  the  purposes  of  this  Act  the  expression 
“ common  lodging-house  ” includes,  in  any  case  in  which 
only  part  of  a house  is  used  as  a common  lodging-house, 
the  part  so  used  of  such  house. 

Note. — Meaning  of  “ Common  Lodging-house — The  Act 
does  not  give  any  definition  of  the  class  of  houses  intended  to 
be  referred  to  by  the  somewhat  vague  term  “ common  lodging- 
house.”  The  same  expression  was  used  in  the  Common 
Lodging-houses  Act,  1851, 4 which  is  repealed  by  this  Act 
except  so  far  as  relates  to  the  metropolitan  police  district ; and 
the  General  Board  of  Health,  in  a circular  dated  17  th  October, 
1853,  stated  that  they  deemed  it  expedient  that  the  following 
opinions  of  the  then  law  officers  of  the  Crown,  Sir  A.  E.  Cock- 

(1)  See  II  & 12  Viet.  c.  43,  s.  14.  (3)  10  & 11  Viet.  c.  34,  s.  116. 

(2)  10  & 11  Viet.  c.  34,  ss.  1 16-  (4)  14  & 15  Viet.  c.  28. 
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burn  (late  Chief  Justice),  and  Sir  W.  P.  Wood  (late  Lord  38  & 39  Viet. 
Chancellor),  as  to  the  definition  of  the  expression  “ common  c*  $5* s-  n- 
lodging-house,”  should  be  brought  under  the  notice  of  Local 
Boards  of  Health  throughout  the  country. 

[First  Opinion .] 

“ It  may  be  difficult  to  give  a precise  definition  of  the  term 
1 common  lodging-house ; 1 but  looking  to  the  preamble  and 
general  provisions  of  the  Act,  it  appears  to  us  to  have  reference 
to  that  class  of  lodging-houses  in  which  persons  of  the  poorer 
class  are  received  for  short  periods,  and,  though  strangers  to 
one  another,  are  allowed  to  inhabit  one  common  room.  We 
are  of  opinion  that  it  does  not  include  hotels,  inns,  public 
houses,  or  lodgings  let  to  the  upper  and  middle  classes.” 

[Second  Opinion .] 

“ The  points  upon  which  our  opinion  is  desired,  appear  to  us 
to  be  the  following  : — 

“ 1 st.  What  is  the  meaning  of  that  part  of  the  definition  of  a 
common  lodging-house,  in  our  former  opinion,  which  refers  to 
the  parties  inhabiting  a common  room  being  ‘ strangers  to  one 
another? ’—The  observation  made  would  imply  that  we  meant 
that  the  parties  must  be  persons  previously  unacquainted  with 
one  another.  Our  obvious  intention  was  to  distinguish  lodgers 
promiscuously  brought  together  from  members  of  one  family  or 
household. 

“ 2nd.  Whether  lodging-houses,  otherwise  coming  within  the 
definition,  but  let  for  a week  or  longer  period,  would,  from  the 
latter  circumstance,  be  excluded  from  the  operation  of  the  Act  ? 

We  are  of  opinion  that  the  period  of  letting  is  unimportant  in 
determining  whether  a lodging-house  comes  under  the  Act  now 
in  question. 

“ 3rd.  Who  is  to  be  considered  the  keeper  of  a common 
lodging-house  where  the  owner,  letting  the  lodgings,  does  not 
himself  reside  in  the  house  ? We  are  of  opinion  that  where  he 
neither  resides  in  the  house  nor  exercises  any  control  over  its 
management,  but  simply  receives  the  rent,  he  cannot  be  con- 
sidered the  keeper.  It  is  clear  that  in  such  case  he  would  not 
comply  with  the  requirements  of  the  nth,  12th,  and  13th 
sections  of  the  Act.  But  where  the  owner,  though  not  resident 
in  the  house,  either  in  person  or  through  an  agent  colourably 
or  otherwise  exercises  control  over  its  management,  we  have 
no  doubt  that  he  should  be  considered  the  keeper.  A serious 
difficulty  arises  where  the  owner  bond  fide  lets  different  parts  of 
the  house  to  different  individuals,  and  these  lessees  take  in 
lodgers  of  such  a description  as  would  in  an  ordinary  case  con- 
stitute the  house  a common  lodging-house.  The  question  which 
here  arises  is  whether  each  apartment  so  used  is  to  be  con- 
sidered a common  lodging-house  of  which  the  lessee  is  the 
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38  & 39  Viet,  keeper.  It  seems  to  us  difficult  to  suppose  that  the  Act  which 

c*  55>  s-  n.  refers  t0  common  lodging-houses  was  intended  to  apply  to 
single  apartments,  so  that  every  room  in  a house  might  become 
a separate  common  lodging-house.  On  the  other  hand,  it  is 
to  be  observed  that  it  is  by  the  2nd  section  provided  that  part 
of  a house,  ‘ if  used  as  a common  lodging-house,’  shall  be 
included  in  the  Act ; and  it  is  also  true  that  both  under  the  law 
relating  to  burglary  and  also  with  reference  to  the  exercise  of 
franchises  the  separate  apartments  of  lodgers,  where  the  land- 
lord did  not  reside,  have  been  held  to  be  dwelling-houses. 
Considering,  therefore,  that  apartments  thus  let  and  occupied 
are  especially  within  the  mischief  intended  to  be  remedied  by 
the  Act,  we  think  that  an  attempt  should  be  made  to  treat 
them  as  common  lodging-houses,  and  to  enforce  the  provisions 
of  the  Act  with  respect  to  them  against  the  tenants  who  thus 
admit  lodgers.  At  the  same  time  we  feel  bound  to  say  we 
entertain  considerable  doubts  as  to  the  result.” 

The  question  as  to  what  is  a common  lodging-house  within 
the  meaning  of  the  Act  came  before  the  Common  Pleas  Division 
in  the  following  case.  A house  was  held  to  be  a common 
lodging-house  which  received  all  comers,  the  itinerant  character 
of  the  greater  number  of  the  lodgers  making  it  probable  that 
they  did  not  as  a rule  make  any  long  stay  at  the  house.  Per 
Grove,  J.,  “ The  object  of  this  provision  in  the  Act  being  to 
promote  health  by  preventing  dirt  and  overcrowding,  the 
evidence  seems  to  me  clearly  to  show  that  this  is  a house  to 
which  such  a provision  is  applicable.  Of  course  each  case 
must  be  decided  on  its  own  facts.  There  may  be  lodging- 
houses  resorted  to  by  a higher  class  of  persons  to  which  the 
term  * common  lodging-house’  would  not  be  applicable. . . .1 
do  not  think  it  is  necessary  to  show  that  the  lodgers  are  all 
herded  together,  in  order  to  bring  the  case  within  the  statute. 
Even  if  a common  room  is  necessary  to  constitute  a common 
lodging-house,  the  evidence  here  shows  that  they  all  took  their 
meals  together.”  And  per  Lindley,  J.,  “ The  kind  of  house 
that  is  meant  is  one  that  is  open  to  all  comers,  and  therefore 
requires  supervision  in  order  to  insure  cleanliness.”  1 

It  has  since  been  held  that  the  term  “common  lodging- 
house  ” has  reference  to  a lodging-house  kept  for  purposes  of 
profit,  and  open  to  all  comers ; and  a house  kept  by  the  Salvation 
Army  for  the  reception  of  male  lodgers  who  slept  in  one 
common  room  and  were  supplied  with  food  there  and  in 
another  common  room,  being  a charitable  institution,  not  kept 
for  purposes  of  gain,  and  only  open  to  such  persons,  under 
such  conditions,  and  at  such  times  as  the  keeper  chose,  did 
not  require  registration  as  a common  lodging-house.2 

(1)  Langdon  v.  Broadbent , 37  B.  D.  87;  59  L.  J.  M.  C.  136;  63 

L.  T.  (n.s.)  434 ; 42  J.  P.  56.  L.  T.  (n.s.)  346 ; 38  W.  R.  718; 

(2)  Booth  v.  Ferrett , L.  R.  25  Q.  55  J.  P.  7. 
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In  Ireland  it  has  been  held  that  the  landlord  of  a house,  all  38  & 39  Viet, 
the  rooms  of  which  are  let  out  in  tenements  by  the  week  at  Ci  55> s’  89>  n< 
rents  less  than  3^.  per  week,  although  he  does  not  reside  upon 
the  premises,  is,  within  the  meaning  of  a definition  given  in 
the  Dublin  Improvement  Act,  1864 1 (viz.,  “ the  person  in  the 
beneficial  receipt  of  the  rents  of  such  house  or  part  of  a 
house”),  the  keeper  of  a “ public  lodging-house.”  2 

The  meaning  of  the  term  “ lodger  ” in  connection  with  the 
parliamentary  franchise  was  considered  by  the  Court  of  Appeal 
in  a leading  case  in  1881. 3 


Bye-laws  as  to  Houses  let  in  Lodgings . 

Sect.  90.  The  Local  Government  Board  may,  if  they  Local 
think  fit,  by  notice  published  in  the  London  Gazette,  Government 
declare  the  following  enactment  to  be  in  force  within  the  Boar<i  may 
district  or  any  part  of  the  district  of  any  local  authority,  iocal°autho- 
and  from  and  after  the  publication  of  such  notice  such  rity  to  make 
authority  shall  be  empowered  to  make  byelaws  for  the  bye-laws  as 
following  matters  ; (that  is  to  say,) 

(1.)  For  fixing  and  from  time  to  time  varying  the  num- 

ber  of  persons  who  may  occupy  a house  or  part  p.H.’,  1874, 
of  a house,  which  is  let  in  lodgings  or  occupied  s.  47. 
by  members  of  more  than  one  family,  and  for 
the  separation  of  the  sexes  in  a house  so  let  or 
occupied : 

(2.^  For  the  registration  of  houses  so  let  or  occupied : 

(3.)  For  the  inspection  of  such  houses : 

(4.)  For  enforcing  drainage  and  the  provision  of  privy 
accommodation  for  such  houses,  and  for  pro- 
moting cleanliness  and  ventilation  in  such 
houses : 

(5.)  For  the  cleansing  and  lime-washing  at  stated  times 
of  the  premises,  and  for  the  paving  of  the  courts 
and  courtyards  thereof : 

(6.)  For  the  giving  of  notices  and  the  taking  of  pre- 
cautions in  case  of  any  infectious  disease. 

This  section  shall  not  apply  to  common  lodging-houses 
within  the  provisions  of  this  Act  relating  to  common 
lodging-houses. 

Note. — Bye-laws. — By  an  unrepealed  clause  of  the  Housing 
of  the  Working  Classes  Act,  1885,  “ every  sanitary  authority 

(1)  27  & 28  Viet.  c.  cccv.  s.  24.  Q.  B.  D.  195 ; 51  L.  J.  Q.  B.  183; 

(2)  Halligan  v.  Ganly,  19  L.  T.  46  L.  T.  (n.s.)  253  ; 30  W.  R.  823  ; 

(n.s.)  268.  45  J.  P.  847  ; 1 Colt.  163. 

(3)  Bradley  v.  BayliSy  L.  R.  8 
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38  & 39  Viet.  shan  have  power  to  make  bye-laws  for  the  matters  specified  in 
c.  55> s*  90>n*  sect.  gQ  Gf  the  Public  Health  Act,  1875  1 and  “with  respect 

to  bye-laws  authorised  by  this  Act ...  to  be  made  . . . the 
provisions  of  the  Public  Health  Act,  1875,  relating  to  bye-laws, 
where  such  bye-laws  are  made  by  a sanitary  authority,  shall 
apply  to  such  bye-laws,  and  a fine  or  penalty  under  any  such 
bye-law  may  be  recovered  on  summary  conviction.” 2 The 
declaration  by  the  Local  Government  Board  and  the  notice  in 
the  Gazette  are  therefore  no  longer  necessary. 

Further,  with  respect  to  the  making,  confirmation,  &c.>  of 
bye-laws,  see  sects.  182-186. 

A series  of  model  bye-laws  (No.  XIII.)  has  been  issued  by 
the  Local  Government  Board  for  the  purposes  of  this  section. 
In  the  memorandum  prefixed  to  those  bye-laws  the  Board  state 
that  “in  the  absence  of  any  express  limitation  of  their  scope, 
bye-laws  such  as  are  authorised  by  the  above-cited  enactment 
(sect.  90)  would  apply  to  every  house  or  part  of  a house  which, 
not  being  a common  lodging-house,  is  let  in  lodgings  or  occu- 
pied by  members  of  more  than  one  family.  But  in  many 
districts  where  the  enactment  is  in  force  there  are  to  be  found 
houses  which,  though  let  in  lodgings  or  occupied  by  members 
of  more  than  one  family,  are  of  such  a character  as  to  render  it 
inexpedient,  if  not  absolutely  unnecessary,  to  bring  them  within 
the  range  of  bye-laws  having  for  their  primary  object  the  regu- 
lation of  premises  where  neglect  of  sanitary  requirements  might 
otherwise  ensue.  The  Board  have,  therefore,  thought  it  desir- 
able to  suggest  in  the  model  series  of  bye-laws  a clause  providing 
for  the  exemption  of  lodging-houses  as  to  which  it  may  be 
reasonably  inferred  that  such  supervision  as  elsewhere  a local 
authority  alone  can  efficiently  exercise  will,  in  fact,  be  exercised 
by  the  lodgers  themselves.  In  illustration  of  the  view  which 
has  induced  them  to  propose  this  exemption,  the  Board  may 
refer  to  the  observations  of  the  judges  of  the  Common  Pleas 
Division  who  decided  the  case  of  Langdon  v.  Broadbent .3 

“The  exemption  clause,  it  will  be  seen,  consists  of  two 
sections,  of  which  section  (a)  relates  to  unfurnished,  and 
section  ( b ) to  furnished  lodgings.  The  clause  assumes  that  all 
houses  below  a certain  rateable  value  will,  if  let  in  lodgings  or 
occupied  by  members  of  more  than  one  family,  be  within  the 
scope  of  the  bye-laws.  In  the  case  of  houses  of  higher  rateable 
value,  the  clause  confers  exemption  if  the  rent  of  each  lodger 
exceeds  a certain  minimum.  It  will,  of  course,  rest  with  the 
local  authority  when  framing  bye-laws  upon  the  basis  of  the 
model  series  to  determine  what  limits  of  rateable  value  and 
rent  the  circumstances  of  their  district  may  render  it  desirable 
to  prescribe.” 

The  following  opinion  was  given  by  the  law  officers  of  the 
Crown  (then  Sir  H.  M.  Cairns  and  Sir  W.  Bovil)  as  to  regula- 

(1)  48  & 49  Viet.  c.  72,  s.  8.  (2)  Ibid.  s.  10. 

(3)  Ante , p.  164. 
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tions  under  sect.  35  of  the  Sanitary  Act,  1866,  with  respect  to 
lodging-houses  : — 

“ We  are  of  opinion  that  any  regulations  for  fixing  the 
number  of  occupiers  of  houses,  or  parts  of  houses,  let  to 
different  persons  under  the  recent  Act  (the  Sanitary  Act,  1866) 
must  receive  the  sanction  of  the  Secretary  of  State,  and  will  not 
be  valid  unless  confirmed  by  him.  We  think  it  is  not  com- 
petent for  the  Local  Board  by  a general  regulation  to  acquire 
or  to  reserve  to  themselves  the  power  of  subsequently  fixing 
the  number  of  such  occupiers ; and  although  the  present  regu- 
lation might  be  confirmed  by  the  Secretary  of  State,  we  are  of 
opinion  that  it  would  not,  upon  the  numbers  of  the  occupiers 
being  afterwards  fixed  by  the  Board,  entitle  them  to  enforce 
the  regulations  by  penalties.”  Under  the  present  powers  the 
bye-laws  may  provide  for  “ from  time  to  time  varying  the 
number  of  persons.” 

Common  Lodging-houses. — See  the  note  to  the  preceding 
section  with  respect  to  the  distinction  between  “ common  ” 
and  other  lodging-houses,  and  with  respect  to  the  meaning  of 
“ lodger.”  . 

Sects.  76-89  contain  provisions  for  the  registration  and 
regulation  of  common  lodging-houses,  which  are  in  force  in 
all  sanitary  districts.  With  regard  to  the  regulation  of  certain 
other  lodging-houses,  see  the  note  to  sect.  7 6. 

Overcrowded  Houses . — Overcrowded  houses  are  a “ nuisance  ” 
within  the  meaning  of  sect.  91,  and  the  local  authority  may  pro- 
cure the  abatement  of  the  overcrowding  under  the  following 
clauses.  See  sect.  109  with  regard  to  a second  conviction  for 
overcrowding  within  three  months  from  the  first. 

Drainage , &>c. — With  regard  to  the  drainage  of  houses 
generally,  see  sects.  21-25;  the  provision  of  privy  accommo- 
dation, sects.  35-41;  ventilation,  sect.  157,  sub-sect.  (3); 
cleansing,  sects.  46,  120;  and  precautions  against  the  spread 
of  disease,  sects.  1 20-130,  1 34-1 40. 


Nuisances. 

Sect.  91.  For  the  purposes  of  this  Act, — 

1.  Any  premises  in  such  a state  as  to  be  a nuisance  or 

injurious  to  health : 

2.  Any  pool  ditch  gutter  watercourse  privy  urinal  cess- 

pool drain  or  ashpit  so  foul,  or  in  such  a state, 
as  to  be  a nuisance  or  injurious  to  health : 

3.  Any  animal  so  kept  as  to  be  a nuisance  or  injurious 

to  health : 

4.  Any  accumulation  or  deposit  which  is  a nuisance 

or  injurious  to  health  : 

5.  Any  house  or  part  of  a house  so  overcrowded  as  to 


38  & 39  Viet. 
c.,55,  s.  90,  n. 
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be  dangerous  or  injurious  to  the  health  of  the 
inmates,  whether  or  not  members  of  the  same 
family : 

6.  Any  factory,  workshop,  or  workplace  [ not  already 

under  the  operation  of  any  general  Act  for  the 
regulation  of  factories  or  bakehouses ] not  kept  in 
a cleanly  state,  or  not  ventilated  in  such  a 
manner  as  to  render  harmless  as  far  as  prac- 
ticable any  gases  vapours  dust  or  other  im- 
purities generated  in  the  course  of  the  work 
carried  on  therein  that  are  a nuisance  or 
injurious  to  health,  or  so  overcrowded  while 
work  is  carried  on  as  to  be  dangerous  or 
injurious  to  the  health  of  those  employed 
therein : 

7.  Any  fireplace  or  furnace  which  does  not  as  far  as 

practicable  consume  the  smoke  arising  from 
the  combustible  used  therein,  and  which  is  used 
for  working  engines  by  steam,  or  in  any  mill 
factory  dyehouse  brewery  bakehouse  or  gas- 
work,  or  in  any  manufacturing  or  trade  process 
whatsoever ; and 

Any  chimney  (not  being  the  chimney  of  a private 
dwelling-house)  sending  forth  black  smoke  in  such 
quantity  as  to  be  a nuisance, 
shall  be  deemed  to  be  nuisances  liable  to  be  dealt  with 
summarily,  in  manner  provided  by  this  Act : Provided — 

First.  That  a penalty  shall  not  be  imposed  on  any 
person  in  respect  of  any  accumulation  or  deposit 
necessary  for  the  effectual  carrying  on  any  business 
or  manufacture  if  it  be  proved  to  the  satisfaction  of 
the  court  that  the  accumulation  or  deposit  has  not 
been  kept  longer  than  is  necessary  for  the  purposes 
of  the  business  or  manufacture,  and  that  the  best 
available  means  have  been  taken  for  preventing- 
injury  thereby  to  the  public  health  : 

Secondly.  That  where  a person  is  summoned  before  any 
court  in  respect  of  a nuisance  arising  from  a fireplace 
or  furnace  which  does  not  consume  the  smoke 
arising  from  the  combustible  used  in  such  fireplace 
or  furnace,  the  court  shall  hold  that  no  nuisance  is 
created  within  the  meaning  of  this  Act,  and  dismiss 
the  complaint,  if  it  is  satisfied  that  such  fireplace 
or  furnace  is  constructed  in  such  manner  as  to 
consume  as  far  as  practicable,  having  regard  to  the 
nature  of  the  manufacture  or  trade,  all  smoke 
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arising  therefrom,  and  that  such  fireplace  or  furnace  38  & 39  Vlct- 
has  been  carefully  attended  to  by  the  person  haying  c*  55,  s*  91 ' 
the  charge  thereof. 

Note. — Removal  of  Nuisances. — The  provisions  relating  to 
nuisances  contained  in  sects.  91-m  are  to  be  deemed  to  be 
in  addition  to,  and  not  to  abridge  or  affect  any  other  remedies 
which  there  may  be  for  abating  the  nuisances  specified  in  the 
above  section.1  Sect.  108  gives  the  local  authority  power  to 
take  proceedings  in  cases  where  the  nuisance  is  caused  by 
some  act  or  default  committed  or  taking  place  beyond  the 
district. 

In  addition  to  the  clauses  under  the  heading  “ nuisances,” 
other  provisions  of  the  Act  relate  to  the  prevention  of  similar 
nuisances  and  acts  injurious  to  health;  thus  sects.  17,  19,  27, 

29,  provide  against  nuisances  from  sewers  and  the  disposal  of 
sewage;  sects.  40,  41,  and  47,  against  nuisances  from  drains, 
waterclosets,  earthclosets,  privies,  ashpits  and  cesspools  ; sects. 

46,  and  1 20-130,  134-140,  against  the  spread  of  infectious 
and  other  diseases;  sect.  47,  against  nuisance  from  the  keeping 
of  animals  and  from  the  stagnation  of  water  in  the  basements 
of  houses;  sect.  48,  against  nuisance  from  ditches  or  open 
water-courses ; sects.  49,  50,  against  nuisance  from  accumula- 
tions of  manure  and  other  filth;  sects.  112-115,  against 
nuisances  from  offensive  trades;  sects.  116-119,  against  injury 
to  health  from  the  sale  of  unsound  food;  sect.  17 1 against 
nuisances  in  streets. 

Bye-laws  may  also  be  made  for  the  prevention  of  nuisances 
from  the  accumulation  of  filth  and  refuse,  and  from  the  keeping 
of  animals,  under  sect.  44 ; for  keeping  common  or  other 
lodging-houses  in  a proper  condition,  under  sects.  80  and  90 ; 
for  the  proper  construction  and  drainage  of  new  buildings,  and 
the  provision  of  waterclosets,  earthclosets,  privies,  ashpits,  and 
cesspools,  under  sect.  157  ; for  the  prevention  of  nuisances  in 
markets  and  slaughterhouses,  under  sects.  167  and  169 ; and  for 
the  prevention  of  nuisances  among  persons  engaged  in  hop- 
picking, under  sect.  314,  which  is  extended  to  persons  engaged 
in  picking  fruit  and  vegetables  by  the  Public  Health  (Fruit 
Pickers’  Lodgings)  Act,  1882.2 

Meaning  of  “ Nuisance .” — “ Nuisance,  nocumentum , or  an- 
noyance, signifies  anything  which  worketh  hurt,  inconvenience, 
or  damage.  And  nuisances  are  of  two  kinds  : public  or  common 
nuisances,  which  affect  the  public,  and  are  an  annoyance  to  all 
the  king’s  subjects — for  which  reason  we  must  refer  them  to 
the  class  of  public  wrongs,  or  crimes  and  misdemeanours ; and 
private  nuisances,  which ....  may  be  defined  as  anything  done  to 
the  hurt  or  annoyance  of  the  lands,  tenements,  or  hereditaments 
of  another.”  3 “ Common  nuisances  are  a species  of  offences 

(1)  See  sects.  107,  ill,  fost.  (2)  45  & 46  Viet.  c.  23,  post. 
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38  & 39  Viet, 
c.  55,  s.  91,  n. 


against  the  public  order  and  economical  regimen  of  the  State ; 
being  either  the  doing  a thing  to  the  annoyance  of  all  the 
king’s  subjects,  or  the  neglecting  to  do  a thing  which  the  com- 
mon good  requires.”  1 “ Common  nuisances  are  such  incon- 

venient or  troublesome  offences  as  annoy  the  whole  community 
in  general,  and  not  merely  some  particular  person,  and  there- 
fore are  indictable  only,  and  not  actionable.” 2 “ Of  this 

nature  are  ...  all  those  kinds  of  nuisances  (such  as  offensive 
trades  and  manufactures)  which,  when  injurious  to  a private 
man  are  actionable,  and,  when  detrimental  to  the  public, 
punishable  by  public  prosecution  and  subject  to  fine  according 
to  the  quantity  of  the  misdemeanour;  and  particularly  the 
keeping  of  hogs  in  any  city  or  market-town  is  indictable  as  a 
public  nuisance.”  3 Per  Lord  Mansfield,  C.J.,  “to  constitute 
a nuisance  it  is  enough  that  the  matter  complained  of  renders 
the  enjoyment  of  life  and  property  uncomfortable.”  4 

The  subject  of  public  and  private  nuisances  and  of  the  pro- 
ceedings which  may  be  taken  to  abate  them  has  been  treated 
by  the  editor  of  the  present  work  in  the  three  last  chapters  01 
the  first  book  of  “ The  Law  relating  to  Highways.”  It  is 
unnecessary  to  republish  those  chapters  here,  and  it  will  be 
sufficient  to  say  that  a public  nuisance  which  is  not  unsub- 
stantial or  very  temporary  may  be  abated  in  any  of  the  follow- 
ing ways  : by  the  act  of  a person  inconvenienced  by  it,5  though 
this  is  generally  a dangerous  course  to  adopt ; it  may  be  made 
the  subject  of  an  indictment  for  misdemeanour  at  common  law  ; 
it  may  be  restrained  by  injunction  at  the  instance  of  the  Attorney- 
General  ; and  where  it  is  the  subject  of  special  statutory  enact- 
ment, proceedings  may  be  taken  in  the  manner,  summary  or 
otherwise,  which  may  be  prescribed  by  the  statute.  Private 
nuisances,  on  the  other  hand,  are  the  subjects  of  actions  for 
damages  or  for  injunction  at  the  suit  of  the  persons  injured  by 
them,  even  though  they  may  at  the  same  time  be  public 
nuisances;  or  where  they  are  dealt  with  by  statute,  such 
persons  may  adopt  the  prescribed  statutory  procedure.6  If  an 
action  for  damages  is  brought  in  the  county  court,  that  court 
has  jurisdiction  to  grant  an  injunction  to  restrain  the  continu- 
ance of  the  nuisance  which  caused  the  damage,  and  to  enforce 
the  injunction  if  necessary  by  attachment.7 

It  is  not,  however,  to  be  assumed  that  everything  which 
would  be  deemed  to  be  a public  nuisance  at  common  law  is 
necessarily  a nuisance  which  can  be  dealt  with  under  the 
present  Act. 

Thus  under  the  corresponding  provisions  of  the  Nuisances 


(1)  4BI.  Com.  166;  Bacon’s  Abr. 
tit.  Nuisances. 

(2)  4 Bl.  Com.  167. 

(3)  Ibid,  and  see  Reg.  v.  Wigg, 
2 Salk.  460. 

(4)  Rex  v.  White , 1 Burr.  337. 

(5)  See  Jones  v.  Williams , post, 


p.  210. 

(6)  See  also  the  note  to  sect.  107, 
post , p.  207. 

(7)  Martin  v.  Bannister , L.  R. 
4 Q.  B.  D.  491  ; 28  W.  R.  143  ; 
s.c.  nom.  Reg.  v.  Harington , 48 
L.  J.  Q.  B.  677  ; 43  J-  829. 
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Removal  Act,  1855,1  it  was  held  that  a nuisance,  which  was  38  & 39  Viet, 
created  upon  a highway  by  water  percolating  through  a railway  c‘  $5» s*  91  ’ n‘ 
bridge  and  dripping  on  the  road  beneath,  was  not  “ a nuisance 
or  injurious  to  health,”  because  that  expression  was  to  be  read 
in  the  sense  of  “ a nuisance  injurious  to  health.”  2 This  decision 
has,  however,  been  explained  by  Stephen,  J.,  as  follows  : “ In 
that  case  the  particular  nuisance  complained  of  was  not  only 
not  injurious  to  health,  but  it  was  not  a nuisance  that  in  any 
kind  of  way  related  to  the  health,  or  even  to  the  permanent 
comfort  of  any  of  the  neighbours.  It  was  a mere  common  law 
nuisance  like  the  non-repair  of  a highway.  The  appellants 
allowed  rain  water  to  drip  from  one  of  their  bridges  on  the 
highway,  and  the  Court  held  that  that  was  not  the  sort  of  thing 
the  legislature  meant  by  using  the  words  ‘ nuisance  or  injurious 
to  health.’  I think  that  case  does  not  throw  any  light  upon 
what  the  decision  of  the  Court  would  have  been  if  the  nuisance, 
though  not  absolutely  injurious  to  health,  was  one  which  would 
interfere  with  the  permanent  comfort  of  those  in  the  neighbour- 
hood, and  might  probably  become  injurious  to  health.  . . . The 
Court  abstained  from  bringing  within  the  purview  of  the 
Nuisances  Removal  Act,  a nuisance  of  an  entirely  different 
kind  from  the  nuisances  the  legislature  intended  to  deal 
with.”  The  learned  judge  then  defined  the  cases  at  which 
the  legislature  intended  to  strike  by  the  present  Act  as  “ any- 
thing which  would  diminish  the  comfort  of  life  though  not 
injurious  to  health,  and  anything  which  would  in  fact  injure 
health.”  3 


Premises  in  a state  of  Nuisance- — -Urban  authorities  have  also 
power  under  sect.  47,  sub-sect.  2,  of  this  Act,  to  prosecute  per- 
sons who  suffer  waste  or  stagnant  water  to  remain  in  cellars  or 
dwelling-houses,  and  to  abate  the  nuisance  arising  from  such 
water.,  Under  sects.  45,  120,  any  local  authority  may  require 
filthy  or  infected  - premises  to  be  cleansed  or  disinfected,  and 
under  sect.  97,  they  may  procure  an  order  of  justices  pro- 
hibiting the  use  of  a house  which  is  not  fit  for  human 
habitation. 

Premises  which  are  in  a condition  or  state  dangerous  to 
health  so  as  to  be  unfit  for  human  habitation,  may  also  be 
dealt  with  in  urban  districts  under  Part  II.  of  the  Housing 
of  the  Working  Classes  Act,  1890  ; 4 and  by  an  unrepealed 
provision  of  the  Housing  of  the  Working  Classes  Act,  1885, 
“ (1.)  A tent,  van,  shed,  or  similar  structure  used  for  human 
habitation,  which  is  in  such  a state  as  to  be  a nuisance  or 
injurious  to  health,  or  which  is  so  overcrowded  as  to  be 
injurious  to  the  health  of  the  inmates  whether  or  not  members 


(1)  18  & 19  Viet.  c.  121,  s.  8. 

(2)  Great  Western  Railway  Com- 
pany v.  Bishop , L.  R.  7 Q.  B.  550 ; 
41  L.  J.  M.  C.  120 ; 26  L.  T.  (n.s.) 
905  ; 20  W.  R.  969  ; 37  J.  P.  5. 

(3)  Bishop  Auckland  Local  Board 


v.  Bishop  Auckland  Iron  Company , 

L.  R.  10  Q.  B.  D.  138  ; 52  L.  J. 

M.  C.  38 ; 31  W.  R.  288 ; 48  L.  T, 
(n.s.)  223  ; 47  J.  P.  389. 

(4)  53  & 54  Viet.  c.  70,  post. 
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38  & 39  Viet.  0f  the  same  family,  shall  be  deemed  to  be  a nuisance  within 

c*  55* s'  9I,n*  the  meaning  of  sect.  91  of  the  Public  Health  Act,  1875  ; and 
the  provisions  of  that  Act  shall  apply  accordingly.  (2.)  A 
sanitary  authority  may  make  bye-laws  for  promoting  cleanliness 
in,  and  the  habitable  condition  of  tents,  vans,  sheds,  and  similar 
structures  used  for  human  habitation,  and  for  preventing  the 
spread  of  infectious  disease  by  the  persons  inhabiting  the  same, 
and  generally  for  the  prevention  of  nuisances  in  connection 
with  the  same.  (3.)  Where  any  person  duly  authorized  by  a 
sanitary  authority  or  by  a justice  of  the  peace  has  reasonable 
cause  to  suppose  either  that  there  is  any  contravention  of  the 
provisions  of  this  Act  or  any  bye-law  made  under  this  Act  in 
any  tent,  van,  shed,  or  similar  structure  used  for  human  habita- 
tion, or  that  there  is  in  any  such  tent,  van,  shed,  or  structure 
any  person  suffering  from  a dangerous  infectious  disorder,  he 
may,  on  producing  (if  demanded)  either  a copy  of  his  authori- 
zation purporting  to  be  certified  by  the  clerk  or  a member  of 
the  sanitary  authority  or  some  other  sufficient  evidence  of  his 
being  authorized  as  aforesaid,  enter  by  day  such  tent,  van, 
shed,  or  structure,  and  examine  the  same  and  every  part  thereof 
in  order  to  ascertain  whether  in  such  tent,  van,  shed  or  struc- 
ture there  is  any  contravention  of  any  such  bye-law,  or  a person 
suffering  from  a dangerous  infectious  disorder.  (4.)  For  the 
purposes  of  this  section  1 day  ’ means  the  period  between  six 
o’clock  in  the  morning  and  the  succeeding  nine  o’clock  in  the 
evening.  (5.)  If  such  person  is  obstructed  in  the  performance 
of  his  duty  under  this  section,  the  person  so  obstructing  shall 
be  liable,  on  summary  conviction,  to  a fine  not  exceeding  forty 
shillings.  (6.)  As  to  the  Metropolis .l  (7.)  Nothing  in  this  section 
shall  apply  to  any  tent,  van,  shed,  or  structure  erected  or  used  by 
any  portion  of  Her  Majesty’s  military  or  naval  forces.”  2 “ With 
respect  to  bye-laws  authorized  by  this  Act  to  be  made . . . the 
provisions  of  the  Public  Health  Act,  1875,  relating  to  bye-laws, 
where  such  bye-laws  are  made  by  a sanitary  authority,  shall 
apply  to  such  bye-laws,  and  a fine  or  penalty  under  any  such 
bye-law  may  be  recovered  on  summary  conviction.” 3 Bye- 
laws for  the  prevention  of  nuisances  from  filth,  ashes, 
rubbish,  &c.,  may  be  made  by  an  urban  authority  under 
sect.  44. 

Where  a landowner  was  in  the  habit  of  allowing  gipsies  to 
encamp  on  his  land  in  such  numbers  and  under  such  sur- 
roundings and  in  such  manner  as  to  make  the  land  insanitary 
and  offensive  and  dangerous’ to  the  neighbourhood,  Romer,  J., 
granted  an  injunction  restraining  him  from  allowing  his  land 
to  be  occupied  or  used  by  dwellers  in  vans  or  tents,  or  others 
being  his  licensees,  in  such  a way  as  to  be  a nuisance,  or 
injurious  to  the  health  of  the  neighbourhood.4 

(1)  Repealed  by  54  & 55  Viet.  (3)  Ibid.  s.  10. 

c.  76,  s.  142.  (4)  Attorney -General  v.  Stone,  60 

(2)  48  & 49  Viet.  c.  72,  s.  9.  J.  P.  168. 
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il  Premises  ” include  messuages,  buildings,  lands,  easements,  38  & 39  Vlc** 
and  hereditaments  of  any  tenure.1  But  it  was  held  that  ac'  s-  91)"1 
nuisance  arising  from  the  dripping  of  rain  water  on  a highway 
could  not  be  dealt  with  as  “ premises  in  such  a state  as  to  be  a 
nuisance  or  injurious  to  health.”  2 

The  provisions  of  the  Act  for  the  abatement  of  nuisances 
have  been  held  not  to  be  applicable  to  the  sewage  works  of  a 
local  authority  established  under  sect.  27,  and  situate  in  the 
district  of  another  authority,  and  causing  a nuisance  there. 

Per  Wills,  J.,  “We  do  not  attempt  to  define  every  class  of 
case  to  which  the  first  head  3 applies,  but  we  think  it  is  con- 
fined to  cases  in  which  the  premises  themselves  are  decayed, 
dilapidated,  dirty,  or  out  of  order,  as,  for  instance,  where 
houses  have  been  inhabited  by  tenants  whose  habits  and  ways 
of  life  have  rendered  them  filthy,  or  impregnated  with  disease, 
or  where  foul  matter  has  been  allowed  to  soak  into  walls  or 
floors,  or  where  they  are  so  dilapidated  as  to  be  a source  of 
danger  to  life  and  limb.”  4 And  in  holding  that  foul  smells 
emitted  from  a surface  sewer  ventilator  in  the  roadway  could 
not  be  dealt  with  under  the  nuisance  clauses  of  the  Public 
Health  (London)  Act,  1891,  Day,  J.,  said  that  the  words  used 
were  particularly  applicable  to  nuisances  arising  from  private 
sources,  and  that  what  were  contemplated  were  acts  of  owners 
of  property,  as  distinguished  from  anything  which  might  be 
caused  by  the  construction  of  great  public  works.5 

By  the  Metalliferous  Mines  Regulation  Act,  1872,  and  the 
Coal  Mines  Regulation  Act,  1887,6  the  top  of  the  shaft  of 
every  abandoned  coal  or  other  mine  and  any  side  entrance 
from  the  surface  are  to  be  kept  securely  fenced  for  the  pre- 
vention of  accidents  ; and  any  shaft  or  side  entrance  which  is 
not  fenced  as  required  by  the  Act,  and  is  within  fifty  yards  of 
any  highway,  road,  footpath,  or  place  of  public  resort,  or  is  in 
open  or  unenclosed  land,  or  (in  the  case  of  a metalliferous 
mine)  is  required  by  an  inspector  of  mines  to  be  fenced,  is 
to  be  deemed  to  be  a nuisance  within  the  meaning  of 
sect.  91  of  the  present  Act).  The  duty  of  fencing  the  shafts 
is  imposed  by  the  Acts  on  “ the  owner  and  every  other  person 
interested  in  the  minerals  of  the  mine,”  and  it  was  held  that 
the  owners  in  fee  of  a mine,  demised  for  a term  of  years, 
subject  to  a rent  or  royalties,  with  power  of  re-entry  if  the 
royalties  should  be  in  arrear,  were  guilty  of  an  offence  as 
“ persons  interested  in  the  minerals  of  the  mine,”  although  the 


(1)  Sect.  4,  ante. 

(2)  Great  Western  Railway  Com- 
pany v.  Bishop , ante,  p.  1 71 . 

(3)  Sect.  91  (1). 

(4)  Reg.  v.  Parlby,  L.  R.  22  Q. 

B.  D.  520 ; 58  L.  J.  M.  C.  49  ; 
60  L.  T.  (N.S.)  422  ; 37  W.  R.  335  ; 

53  J*  P.  327.  As  to  the  costs  of  the 
local  authority  in  this  case,  see  Reg. 
v.  Parlby , post,  p.  602. 


(5)  Fulham  Vestry  v.  London 
County  Council , L.  R.  1897,  2 
Q.  B.  76;  66  L.  J.  Q.  B.  515  ; 76 
L.  T.  (N.S.)  691  ; 45  W.  R.  620; 
61  J.  P.  440. 

(6)  35  & 36  Viet.  c.  77,  s.  13 ; and 
50  & 51  Viet.  c.  58,  s.  37.  See 
Foster  v.  Owen,  62  L.  J.  M.  C.  7 ; 
67  L.  T.  (N.S.)  712  ; 41  W.  R.  240 ; 
57  J.  P.87. 
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38  & 39  Viet.  lease  was  stin  in  force,  the  lessees  having  ceased  working  the 
c*  s*  9I> n*  mine  and  left  it  insufficiently  fenced.1  So  also  were  the 
owners  in  fee,  where  the  mine  had  been  a lead  mine  subject 
to  the  Derbyshire  Mining  Customs  and  Mineral  Courts  Act, 
1852,  under  which  the  owner  in  fee  was  entitled  to  royalties  on 
calc-spar  and  calk  taken  out  of  any  lead  mine  on  his  land.2 
But  persons  who  merely  had  a revocable  license  to  take  flint 
and  chalk  from  a quarry  on  payment  of  the  value  of  the 
material  removed,  were  not  owners  or  occupiers  of  the  quarry 
so  as  to  be  liable  to  fence  it  under  certain  rules  which  had 
been  approved  by  the  Secretary  of  State  under  the  above- 
mentioned  Act  of  1 87  2, 3 as  applied  to  quarries  by  the  Quarries 
Act,  1894.4 

By  the  Quarry  (Fencing)  Act,  1887, 5 a quarry,  in  open  or 
unenclosed  land,  within  fifty  yards  of  any  highway  or  place 
of  public  resort  dedicated  to  the  public,  which  is  not  kept 
reasonably  fenced  for  the  prevention  of  accidents,  may  be 
dealt  with  under  the  present  Act  as  a nuisance. 

It  may  further  be  mentioned  here  that  where  a constant 
supply  of  water  is  provided  by  a waterworks  company  within 
the  limits  of  the  Metropolis  Water  Acts,  which  extend  in  some 
places  beyond  the  metropolis,6  the  neglect  of  the  owner  or 
occupier  of  a house  to  comply  with  the  requirements  of  the 
company  as  to  the  provision  of  proper  fittings  for  receiving 
such  supply  is  to  be  deemed  to  be  a nuisance  within  the  mean- 
ing of  the  present  Act  or  the  Public  Health  (London)  Act, 
1891,  as  the  case  may  be.7 

Pools , &c.,  in  a state  of  Nuisance. — See  the  definition  of 
“ drain  ” in  sect.  4. 

Under  sect.  40  local  authorities  are  required  to  provide  that 
all  drains,  watercourses,  earthclosets,  privies,  ashpits,  and  cess- 
pools within  their  district  are  constructed  and  kept  so  as  not 
to  be  a nuisance  or  injurious  to  health;  and  under  sect.  41 
such  drains,  &c.,  may  be  examined,  and  amended  if  necessary, 
on  complaint  being  made  of  nuisance  proceeding  from  them. 
As  to  the  cleansing  of  earthclosets,  privies,  ashpits,  and  cess- 
pools by  the  local  authority  or  their  contractors,  see  sects.  42, 
43.  Bye-laws  may  be  made  under  sect.  44,  imposing  the  duty 
of  such  cleansing  on  the  occupiers  of  premises.  Under  sect.  47 
it  is  an  offence  to  allow  the  contents  of  a watercloset,  privy,  or 
cesspool,  in  an  urban  district,  to  overflow  or  soak  therefrom, 
and  this  is  also  an  offence  at  common  law.8 


(1)  Evans  v.  Lady  Mostyn , L.  R. 
2 C.  P.  D.  547 ; 47  L.  J.  M.  C. 
25  ; 36  L.  T.  (n.s.)  856. 

(2)  Stokes  v.  Arkwright , 66  L.  J. 
Q.  B.  845 ; 77  L.  T.  (N.s.)  400  ; 
61  J.  P.  775  ; see  also  Devonshire 
(Duke)  v.  Stokes,  76  L.  T.  (n.s.)  424  ; 
61  J.  P.  406. 

(3)  35  & 36  Viet.  c.  77,  s.  24. 

(4)  57  & 58  Viet.  c.  42,  s.  2. 


Foster  v.  Trustees  of  Newhaven 
Harbour , 61  J.  P.  629. 

(5)  50  & 51  Viet.  c.  19,  post. 

(6)  See  ante,  p.  126. 

(7)  34  & 35  Viet.  c.  113,  ss.  27, 
28,  33  ; and  54  & 55  Viet.  c.  76, 
s.  2 (1,  f.). 

(8)  Tenant  v.  Goldwm , ante, 

p.  1 17. 
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Under  the  Local  Government  Act,  1894,  parish  councils  are  3$  & 39  vict* 
authorized  to  deal  with  any  pond,  pool,  open  ditch,  drain,  or  Ct  s*  9L  n* 
place  containing,  or  used  for  the  collection  of,  any  drainage, 
filth,  stagnant  water,  or  matter  likely  to  be  prejudicial  to  health, 
by  draining,  cleansing,  covering  it,  or  otherwise  preventing  it 
from  being  prejudicial  to  health,  but  so  as  not  to  interfere  with 
any  private  right  or  the  sewage  or  drainage  works  of  any  local 
authority.  This  is  not,  however,  to  derogate  from  any  obliga- 
tion of  the  district  council  with  respect  to  the  execution  of 
sanitary  works.1 

A drain,  coming  originally  from  the  defendant’s  premises, 
after  receiving  the  drainage  of  other  premises,  turned  back 
(unknown  to  the  defendant)  and  ran  through  his  premises  and 
under  the  plaintiff’s;  the  defendant  was  held  liable  for 
damage  caused  to  the  plaintiff  by  the  defective  state  of  the 
drain  under  his  (the  defendant’s)  premises ; the  onus  being  on 
him  to  show  his  right  to  allow  filth  brought  artificially  on  his 
land  to  escape  on  to  land  of  the  plaintiff.2  A distinction  was 
drawn  between  this  case  and  one  in  which  the  plaintiffs 
premises  were  damaged  by  water  flowing  from  the  defendant’s 
premises  through  a defect  in  a pipe  which  supplied  him  with 
water  from  the  waterworks  ; the  Court  saying,  “ there  is  a wide 
difference  between  permitting  water  which  a man  has  himself 
fouled  to  flow  into  his  neighbour’s  premises,  and  the  leakage  of 
pure  water  from  a supply-pipe  without  any  negligence  on  his 
part,  such  mode  of  supply  being  the  ordinary  way  of  using  a 
man’s  own  property.  Damage  arising  from  the  latter  source 
is  damnum  sine  injuria,”  3 

Sewers  are,  by  sect.  19,  to  be  kept  in  proper  condition  by  the 
local  authority.  See  also  sect.  48,  with  regard  to  the  cleansing 
of  offensive  ditches,  &c.,  lying  near  to,  or  forming  the  boundary 
of,  the  district;  and  see  sects.  15,  17,  68,  69,  and  the  notes 
thereto,  with  regard  to  fouling  watercourses,  ponds,  &c.,  with 
sewage,  gas-washings,  &c.  Sect.  70  gives  power  to  close 
polluted  wells. 

Animals  kept  in  a state  of  Nuisance. — It  is  an  offence  under 
the  Towns  Police  Clauses  Act,  1847, 4 to  keep  a pig-sty  to  the 
front  of  a street,  not  shut  off  by  a wall,  or  in  such  a manner  as 
to  be  a nuisance.  See  also  sect.  47,  and  the  cases  cited  in 
the  note  to  that  section  with  reference  to  keeping  swine.  A 
nuisance  caused  by  drainage  soaking  from  a stable  and  by  the 
noise  of  the  horses  was  restrained  by  injunction.5  Exposing 
for  show,  farrying,  or  cleaning  animals  in  the  public  streets  is 
an  offence  under  the  Towns  Police  Clauses  Act,  1847,6  an(^ 

(1)  56  & 57  Viet.  c.  73,  s.  8 1886,  120. 

(1,  f.,  3),  post.  (4)  10  & 11  Viet.  c.  89,  s.  28, 

(2)  Humphries  v.  Cousins , L.  R.  2 post. 

C.  P.  D.  239  ; 46  L.  J.  C.  P.  438  ; (5)  Broder  v.  Saillard,  post , p. 

36  L.  T.  (n.S.)  180 ; 25  W.  R.  371  ; 184. 

41  J.  P.  280.  (6)  10  & 11  Viet.  c.  89,  s.  28, 

(3)  Sutton  & Ash  v.  Card , W.  N.  post. 
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38  & 39  Viet,  that  Act  also  contains  provisions  for  protection  against  mad 
c*  s*  9h  n*  dogs  1 and  the  prevention  of  cruelty  to  animals.1 2 

An  injunction  had  been  granted  to  restrain  a railway  com- 
pany from  bringing  and  keeping  cattle  in  a cattle  dock  at  a 
station,  and  from  carrying  on  their  business  as  cattle  carriers 
so  as  to  cause  a nuisance  to  the  occupiers  of  houses  in  an 
adjoining  street,  although  there  was  no  evidence  of  negligence 
on  the  part  of  the  company ; but  the  House  of  Lords  held  that 
the  company’s  special  Acts  authorized  the  creation  of  this 
nuisance,  although  it  gave  some  discretion  with  respect  to  its 
situation.3  In  this  case  Lord  Halsbury,  L.C.,  said,  “the  old 
notion  of  people  losing  their  rights  of  complaint  because  they 
come  to  a nuisance  has  long  since  been  exploded.” 

With  regard  to  the  keeping  of  cattle,  see  the  Dairies 
Cowsheds,  and  Milkshops  Orders,  in  Part  III. 

Accumulations  causing  Nuisance. — Sects.  49,  50,  contain  other 
provisions  for  the  removal  of  accumulations  of  filth,  and  the 
periodical  removal  of  manure  from  stables  and  other  premises. 
Local  authorities  may  remove  or  contract  for  the  removal  of 
house  refuse  from  premises  (see  sects.  42,  43) ; or  they  may 
make  bye-laws  with  reference  to  its  removal  (see  sect.  44). 
Under  sect.  45  they  may  provide  receptacles  for  the  deposit  of 
dust  and  rubbish.  The  Towns  Improvement  Clauses  Act, 
1847,  regulates  the  deposit  in  the  street  of  rubbish  or  building 
materials  during  repairs.4  And  penalties  are  imposed  by  the 
Towns  Police  Clauses  Act,  1847,5  f°r  depositing  rubbish  and 
other  things  in  public  streets. 

Where  a stableman  kept  dung  accumulating  so  that  the 
neighbouring  inhabitants  had  to  shut  their  windows,  he  was 
held  liable  to  be  convicted  under  a local  Act  which  imposed  a 
penalty  on  offensive  matter  being  kept  so  as  to  be  a nuisance. 
Per  Cockburn,  C.J.,  “ a dunghill  may  or  may  not  be  a nuisance 
according  to  the  way  in  which  it  is  kept.  If  the  dung  is  kept 
accumulating  so  long  that  a stench  arises,  and  annoyance  to 
the  neighbouring  inhabitants,  then  I think  the  case  comes 
within  the  enactment,  and  the  party  may  be  convicted.”  6 The 
droppings  and  urine  from  sheep  penned  in  the  street  during 
market  time  were  dealt  with  as  a nuisance  under  the  corre- 
sponding provisions  of  the  Nuisances  Removal  Act,  1855. 7 
An  offensive  accumulation  of  seaweed  was  also  dealt  with 
under  that  Act.8 

(1)  10  & 11  Viet.  c.  89,  s.  28, post. 

(2)  Ibid.  s.  36 ; see  also  the  note 
to  that  section. 

(3)  London , Brighton , and  South 
Coast  Railway  Company  v.  Truman, 

L.  R.  II  App.  Cas.  45;  55  L.  J. 

Ch.  354;  54  L.  T.  (n.s.)  250;  50 
J.  P.  388. 

(4)  10  & 11  Viet.  c.  34,  ss.  81, 

82,  post. 


(5)  10  & 11  Viet.  c.  89,  s.  28, 
post. 

(6)  Smith  v.  Waghorn,  27  J.  P. 
744- 

(7)  Draper  v.  Spernng,  post , p. 
1891, 

(8)  Margate  Pier  and  Harbour 
Company  v.  Margate  Local  Board , 
post,  p.  190. 
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An  accumulation  of  cinders  on  premises,  though  not  actually  38  & 3' 
injurious  to  health,  is  a nuisance  within  the  meaning  of  sect.  91,  c*  s 
and  justices  may  deal  with  it  without  requiring  any  evidence 
as  to  injury  to  health.1  In  an  Irish  case  it  was  held  that 
similar  provisions  2 did  not  empower  the  justices  to  prohibit 
a railway  company  from  loading  and  unloading  manure  at 
their  station.  Per  Sir  P.  O’Brien,  L.C.J.,  “ ‘ Accumulation  ’ 
implies  some  gradual  accretion  . . . ‘ deposit 5 means  some- 
thing that  is  put  down  in  some  place  and  left  there.”  3 

The  carrying  on  of  noxious  trades  or  manufactures  is  not 
legalised  by  the  first  proviso  to  the  above  section,  which  only 
defines  the  conditions  upon  which  accumulations  or  deposits 
which  are  injurious  to  health  may  remain  on  the  premises; 
namely,  that  they  are  not  kept  longer  than  necessary  for  the 
purposes  of  the  particular  business  or  manufacture,  and  that 
the  best  available  means  are  taken  for  protecting  the  public 
from  injury  to  health.  It  is  not  enough  that  the  precautions 
ordinarily  adopted  in  the  trade  have  been  observed,  for  they 
must  be  the  best  available  means  which  can  be  adopted  for 
securing  the  end  in  view.4  In  determining  this  question  the 
justices  will  doubtless  be  guided  more  by  the  opinions  of 
scientific  persons  than  by  considerations  of  the  expense  which 
“ the  best  available  means”  would  cost.  Even  though  the 
best  available  means  have  been  adopted,  the  business  or 
manufacture  may  continue  a nuisance  or  injurious  to  health, 
and  though  it  will  not  be  punishable  under  this  Act,  persons 
injured  have  their  private  remedy;  for  it  is  provided  by 
sect,  hi  that  nothing  in  this  part  of  the  Act  shall  impair  any 
other  power  of  abating  nuisances  under  this  or  any  other  Act, 
or  at  common  law  or  in  equity.  See  also  sects.  1 1 2-1 1 5 with 
regard  to  the  establishment  and  regulation  of  offensive  and 
noxious  trades.  Special  provision  for  the  suppression  of  the 
nuisance  caused  by  the  non- condensation  of  the  muriatic  acid 
gas  evolved  from  alkali  works  is  made  by  the  Alkali,  &c., 

Works  Regulation  Act,  1881.5 

The  Inclosure  Act,  1857,  after  reciting  that  it  is  expedient 
to  provide  summary  means  of  preventing  nuisances  in  town 
greens  and  village  greens,  and  on  land  allotted  and  awarded 
upon  any  inclosure  under  the  Acts  as  a place  for  exercise  and 
recreation,  enacts  that,  “ If  any  person  wilfully  cause  any 
injury  or  damage  to  any  fence  of  any  such  town  or  village 
green  or  land,  or  wilfully  and  without  lawful  authority  lead 
or  drive  any  cattle  or  animal  thereon,  or  wilfully  lay  any 
manure,  soil,  ashes,  or  rubbish,  or  other  matter  or  thing 
thereon,  or  do  any  other  act  whatsoever  to  the  injury  of  such 


(1)  Bishop  Auckland  Local  Board 
v.  Bishop  Auckland  Iron  and  Steel 
Company , L.  R.  10  Q.  B.  D.  138 ; 
52  L.  J.  M.  C.  38 ; 48  L.  T.  (n.S.) 
223;  31  W.  R.  288;  47  J.  P.  389. 

(2)  41  & 42  Viet.  c.  52,  s 107. 


(3)  Great  Northern  By.  Co.  v. 
Lurgan  Commrs 1897,  2 Ir.  340. 

(4)  See  Scholefield  v.  Schunck,  19 
J.  P.  84 ; decided  under  a Factories 

(5)  44  & 45  Viet.  c.  3 7,  post. 
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38  & 39  Viet,  town  or  village  green  or  land,  or  to  the  interruption  of  the  use 

c-  55? s-  9V  n-  or  enjoyment  thereof  as  a place  for  exercise  and  recreation, 
such  person  shall  for  every  such  offence,  upon  a summary 
conviction  thereof  before  two  justices,  upon  the  information  of 
any  churchwarden  or  overseer  of  the  parish  in  which  such  town 
or  village  green  or  land  is  situate,  or  of  the  person  in  whom  the 
soil  of  such  town  or  village  green  or  land  may  be  vested,  forfeit 
and  pay,  in  any  of  the  cases  aforesaid,  and  for  each  and  every 
such  offence,  over  and  above  the  damages  occasioned  thereby, 
any  sum  not  exceeding  forty  shillings ; and  it  shall  be  lawful 
for  any  such  churchwarden  or  overseer  or  other  person  as 
aforesaid  to  sell  and  dispose  of  any  such  manure,  soil,  ashes, 
and  rubbish,  or  other  matter  or  thing  as  aforesaid ; and  the  pro- 
ceeds arising  from  the  sale  thereof,  and  every  such  penalty  as 
aforesaid,  shall,  as  regards  any  such  town  or  village  green  not 
awarded  under  the  said  Acts  or  any  of  them  to  be  used  as  a 
place  for  exercise  and  recreation,  be  applied  in  aid  of  the  rates 
for  the  repair  of  the  public  highways  in  the  parish,  and  shall, 
as  regards  the  land  so  awarded,  be  applied  by  the  person  or 
persons  in  whom  the  soil  thereof  may  be  vested  in  the  due 
maintenance  of  such  land  as  a place  for  exercise  and  recreation ; 
and  if  any  manure,  soil,  ashes,  or  rubbish  be  not  of  sufficient 
value  to  defray  the  expenses  of  removing  the  same,  the  person 
who  laid  or  deposited  such  manure,  soil,  ashes,  or  rubbish  shall 
repay  to  such  churchwarden  or  overseer  or  other  person  as  afore- 
said the  money  necessarily  expended  in  the  removal  thereof ; 
and  every  such  penalty  as  aforesaid  shall  be  recovered  in  manner 
provided  by  the  Act  of  the  session  holden  in  the  eleventh  and 
twelfth  years  of  Her  Majesty,  chapter  forty-three;  and  the 
amount  of  damage  occasioned  by  any  such  offence  as  aforesaid 
shall,  in  case  of  dispute,  be  determined  by  the  justices  by  whom 
the  offender  is  convicted ; and  the  payment  of  the  amount  of 
such  damages,  and  the  repayment  of  the  money  necessarily 
expended  in  the  removal  of  any  manure,  soil,  ashes,  or  rubbish, 
shall  be  enforced  in  like  manner  as  any  such  penalty.”  1 The 
above  enactment  is  amended  by  the  Commons  Act,  1876,  as 
follows : “ An  encroachment  on  or  inclosure  of  a town  or 
village  green,  also  any  erection  thereon  or  disturbance  or  in- 
terference with  or  occupation  of  the  soil  thereof  which  is  made 
otherwise  than  with  a view  to  the  better  enjoyment  of  such 
town  or  village  green  or  recreation  ground,  shall  be  deemed  to 
be  a public  nuisance,  and  if  any  person  does  any  act  in  respect 
of  which  he  is  liable  to  pay  damages  or  a penalty  under  sect.  12 
of  the  said  Inclosure  Act,  1857,  he  may  be  summarily  convicted 
thereof  upon  the  information  of  any  inhabitant  of  the  parish  in 
which  such  town  or  village  green  or  recreation  ground  is  situate, 
as  well  as  upon  the  information  of  such  persons  as  in  the  said 
section  mentioned.  This  section  shall  apply  only  in  cases 
where  a town  or  village  green  or  recreation  ground  has  a known 
(1)  20  & 21  Viet.  c.  31,  s.  12. 
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and  defined  boundary.” 1 The  powers,  duties,  and  liabilities  of  38  & 39  vict. 
the  churchwardens  and  overseers  with  respect  to  the  manage-  c>  55>  s-  9b  n- 
ment  of  village  greens  are  transferred,  where  there  is  a parish 
council,  to  that  council.2 

Also,  under  the  Commons  Act,  187 6, 3 bye-laws  and  regula- 
tions may  be  made  for  the  prevention  of,  or  protection  from 
nuisances,  or  for  keeping  order  on  a common  to  which  that 
Act  applies. 

In  connection  with  these  enactments  it  should  be  mentioned 
that  by  the  Inclosure  Act,  1845, 4 and  the  Local  Government 
Act,  1 8 94, 5 provisions  are  made  for  preserving  town  and  village 
greens  for  the  use  of  the  inhabitants ; and  for  allotments  of 
commons  as  places  of  exercise  and  recreation  for  the  inhabitants 
of  the  parish  and  neighbourhood.  These  provisions,  however, 
concern  the  churchwardens  and  overseers  or  councils  of  the 
parishes  in  which  the  greens  and  commons  may  be  situated, 
rather  than  the  urban  or  rural  district  councils. 

Overcrowded  Houses. — The  last  words  of  sub-sect.  5 were 
inserted  to  remove  a doubt  which  had  arisen  under  the  Nuisances 
Removal  Acts,  whether  the  nuisance  caused  by  the  overcrowd- 
ing of  a house  occupied  by  only  one  family  could  be  abated. 

The  Court  of  Queen’s  Bench  had,  however,  held  that  it  could 
be  abated  under  those  Acts.6 

Under  sect.  109  an  order  may  be  made  for  closing  a house 
where  two  convictions  for  overcrowding  it  have  taken  place 
within  three  months.  By  the  interpretation  clause  “ house  ” 
includes  schools,  also  factories  and  other  buildings  in  which 
persons  are  employed ; 7 and  for  the  purpose  of  the  provisions 
of  this  Act  relating  to  nuisances,  a ship  or  vessel  may  in 
certain  cases  be  treated  as  a house.8  Under  the  similar 
provisions  of  the  Public  Health  (London)  Act,  1891,  a 
Salvation  Army  “shelter”  was  held  to  be  a “house,”  and 
the  persons  temporarily  sheltered  there  were  held  to  be 
“ inmates.”  9 

Overcrowded  tents,  vans,  sheds,  or  similar  structures,  may 
be  dealt  with  as  nuisances.10 

Factories  kept  in  a state  of  Nuisance. — The  Factory  and  Work- 
shop Act,  1878,  has  repealed  the  words  in  parenthesis  “not  al- 
ready under  the  operation  of  any  general  Act  for  the  regulation 
of  factories  or  bakehouses.” 11  That  Act  repealed  the  general  Act 
relating  to  the  regulation  of  factories,  and,  as  amended  by  the 
Acts  of  1883,  1891  and  1895,  contains  the  provisions  with  regard 


(1)  39  & 40  Vict.  c.  56,  s.  29, 
post. 

(2)  56  & 57  Vict.  c.  73,  s.  6 (1, 
c,  iii . ) , post. 

(3)  39  & 40  Vict.  c.  56,  s.  5. 

(4)  8 & 9 Vict.  c.  1 18,  ss.  15,  73  ; 
see  also  15  & 16  Vict.  c.  79.  s.  14. 

(5)  56  & 57  Vict.  c.  73,  ss.  6 (1, 
c.  iii.)  8(1,^),  post. 

(6)  Rye  ( Guardians ) v.  Paine , 44 


L.  J.  M.  C.  148  ; 32  L.  T.  (n.s.) 
757  ; 23  W.  R.  692. 

(7)  Sect.  4,  ante,  p.  7. 

(8)  Sect,  no,  and  note,  post. 

(9)  Reg.  y.  Slade,  65  L.  J.  M. 
C.  108;  74  L.  T.  (n.s.)  656;  60 
J.  P.  358  ; 18  Cox  C.  C.  316. 

(10)  See  the  note  at  p.  171,  anti. 
(n)  41  Vict.  c.  16,  s.  107,  and 
sched  .post. 
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38  & 39  Viet,  to  the  sanitary  condition  of  factories  and  workshops,  which  are  set 
c'  s-  9I’  n"  out  at  length  in  the  latter  part  of  this  work,  and  which  are  in  part 
applied  to  bakehouses  by  the  Factory  and  Workshop  Act,  [883.1 

Reference  should  also  be  made  to  the  clauses  relating  to 
offensive  trades,2  and  to  the  Alkali,  &c.,  Works  Regulation 
Acts,  1881  and  1892,  which  contain  provisions  for  regulating 
alkali  and  certain  other  works  in  which  noxious  or  offensive 
gases  are  evolved.3 

Under  sect.  38  the  local  authority  may  require  privy  accom- 
modation to  be  provided  for  factories.  It  should  be  noticed 
that  by  sect.  4 the  word  “ house  ” includes  factories. 

Smoke. — A saving  clause  4 excepts  from  these  provisions  the 
smelting  of  minerals,  calcining  of  metals,  working  of  mines,  &c. 

And  it  was  held,  by  Blackburn,  J.,  and  Mellor,  J.  (Lush,  J., 
dissenting),  that  the  nuisances  enumerated  in  sect.  19  of  the 
Sanitary  Act,  1866,  which  gave  definitions  similar  to  those  in 
sub-sects.  5-7,  above,  must  be  regarded  as  if  they  had  been 
included  in  the  nuisances  specified  in  sect.  8 of  the  Nuisances 
Removal  Act,  1855,  and  that  a nuisance  caused  by  smoke 
from  furnaces  used  in  the  manufacture  of  bichrome,  a product 
of  ore  and  minerals,  was  excepted  by  the  proviso  5 from  the 
summary  provisions  of  the  Acts.  Blackburn,  J.,  in  delivering 
judgment,  said  that  as,  instead  of  re-enacting  the  Act  of  1855, 
the  legislature  had  directed  that  the  two  statutes  were  to  be 
read  together,  he  thought  that  the  19th  section  of  the  last  Act, 
containing  the  list  of  mischiefs  defined  to  be  a “ nuisance,” 
should  be  read  as  a continuation  of  the  8th  section  of  the 
former  Act ; and  then  came  the  44th  section  of  the  former  Act, 
which  excepts  all  factories  used  for  working  up  metals.  He 
quite  agreed  that  this  was  an  absurdity ; nevertheless  the 
legislature  had  done  it,  and  though  he  did  not  think  they  had 
intended  to  say  what  they  did,  he  did  not  see  that  it  was 
possible  to  put  any  other  construction  on  the  Acts.6 

The  proceeding  should  be  taken  against  the  owner  or  occu- 
pier, and  not  against  the  person  who  lights  the  fire.7  But  the 
conviction  of  a firm  of  mill  owners,  whose  furnaces  were 
properly  constructed,  and  who  had  given  strict  injunctions  to 
their  servants  against  allowing  black  smoke  to  issue,  and 
appointed  an  efficient  foreman  to  superintend,  was  quashed, 
although  the  justices  had  found  that  the  smoke  was  caused  by 
the  default  of  those  in  charge.8 

So  also  in  the  absence  of  negligence  on  the  part  of  the 
owner  and  occupier  of  a manufactory  himself,  the  emission  of 


(1)  46  & 47  Viet.  c.  53,  s.  17(1), 
post. 

(2)  Sects.  Ii2-ii5>  post. 

(3)  44  & 45  Viet.  c.  37 ; 55  & 56 
Viet.  c.  30,  post. 

(4)  Sect.  334,  post. 

(5)  18  & 19  Viet.  c.  121,  s.  44, 
which  contained  a similar  clause  to 
sect.  334  of  the  present  Act. 

(6)  Norris  v.  Barnes , L.  R.  7 


Q.  B.  537  ; 41  L.  J.  M.  C.  154,* 
26  L.  T.  (n.s.)  622 ; 20  W.  R.  703. 

(7)  Barnes  v.  Akroyd , L.  R.  7 
Q.  B.  474;  41  L.  J.  M.  C.  no; 
s.c.  nom.  Barnes  v.  Ackroydy 
26  L.  T.  (n.s.)  692;  20  W.  R. 
671;  37  J.  P.  116. 
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smoke  caused  by  the  negligence  of  his  servant  was  held  not  to 
be  sufficient  to  sustain  a conviction  of  the  person  who  was 
owner  and  occupier.1 

An  action  in  respect  of  a nuisance  caused  by  smoke  from  a 
chimney  was  brought  against  the  owner  of  the  premises  to 
which  the  chimney  belonged,  on  the  ground  that  although  the 
premises  were  let,  he  had,  by  erecting  the  chimney  and  letting 
the  premises,  impliedly  authorized  the  lighting  of  the  fire  which 
caused  the  smoke ; but  it  was  held  that  the  action  did  not  lie.2 

It  was  held  not  to  be  necessary  on  an  information  under  the 
Nuisances  Removal  clauses  of  the  Sanitary  Act,  1866, 3 to  show 
that  black  smoke  sent  forth  from  a chimney  was  injurious  to 
health  as  well  as  a nuisance.4 

The  second  proviso  to  sect.  91  was  held  not  to  apply  to  the 
•offence  created  by  the  second  part  of  sub-sect.  7,  but  only  to 
that  created  by  the  first,  so  that  a person  summoned  under  the 
second  part  was  not  entitled  to  call  evidence  as  to  the  con- 
struction of  the  furnace.5 

Generally  the  word  nuisance  is  applied  to  something  which 
causes  a continued  annoyance,  rather  than  to  a single  act  the 
•effect  of  which  is  temporary ; but  in  the  following  case  an  order 
of  abatement  of  a nuisance  made  by  justices  was  not  complied 
with,  and  subsequently  nineteen  summonses  were  issued  for 
disobedience  of  the  said  order,  alleging  the  disobedience  to 
have  occurred  on  nineteen  distinct  days,  and  such  summonses 
were  returnable,  and  heard  on  the  same  day,  when  the  justices 
convicted  on  each  of  the  summonses,  and  imposed  a penalty  of 
ten  shillings  upon  each  summons  with  a separate  set  of  costs  in 
respect  of  each  summons  and  conviction.  It  was  held  that  the 
sending  forth  black  smoke  from  the  chimney  was  the  nuisance, 
and  that  each  summons  was  issued  in  respect  of  a distinct 
offence,  and  that  the  convictions  were  right.6  A person  was 
convicted  in  August  of  allowing  black  smoke  to  issue  from  his 
factory  chimney.  In  October  he  was  again  convicted  for 
allowing  black  smoke  to  issue  from  the  same  chimney  ; but  it 
appeared  that  there  were  two  furnaces  which  communicated  with 
the  same  chimney,  and  that  the  smoke  on  the  second  occasion 
did  not  issue  from  the  same  furnace  as  on  the  first.  It  was 
contended  that  this  was  only  one  offence,  and  that  he  could 
not  be  twice  convicted  for  it.  The  Court,  however,  thought 
the  chimney  did  not  mean  merely  the  orifice,  but  that  it  ex- 
tended from  the  fire  to  the  exit,  and  that  therefore  two  offences 
had  been  committed.7 

(1)  Chisholm  v.  Doulton , L.  R. 

22  Q.  B.  D.  736  ; 58  L.  J.  M.  C. 

133;  60 L.  T.  (N.S.)  966 ; 37  W.  R. 

749  ; 53  J-  P.  550- 

(2)  Rich  v.  Basterfield , 4 C.  B. 

783  ; 16  L.  T.  C.  P.  273. 

,(3)  29  & 30  Viet  c.  90,  s.  19. 

(4)  Gaskell  v.  Bay  ley,  30  L.  T. 

(N.S.)  516;  38  J.  P.  805. 


(5)  Weehes  v.  King , 53  L.  T. 
(N.S.)  51 ; 49  J.  P.  709;  15  Cox 
C.  C.  723. 

(6)  Reg.  v.  Waterhouse , L.  R.  7 
Q.  B.  545;  41  L.  J.  M.  C.  115  ; 
26  L.  T.  (N.s.)  761 ; 20  W.  R.  712  ; 
36  J.  P.  471. 

(7)  Reg.  v.  Brays  haw.  Times 
newspaper,  8th  May,  1873. 
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38  & 39  Viet.  The  justices  are  the  best  judges  whether  or  not  an  efficient 

c*  55> s-  9h  n-  alteration  has  taken  place  in  respect  of  furnaces  emitting 
smoke,  and  if  they  come  to  the  conclusion  that  it  has  not,  the 
Court  will  not  interfere ; per  Mellor,  J.,  the  limitation  of  six 
months  in  the  Summary  Jurisdiction  Act,  1848,1  does  not  apply 
to  such  a case  as  that  of  a continuing  nuisance.2 

The  Birmingham  Improvement  Act,  1851,  which  incorporates 
the  Towns  Improvement  Clauses,  1847,  provides  that  the  jus- 
tices before  whom  any  person  is  summoned  for  an  offence 
under  sect.  108  of  that  Act,3  may  remit  the  penalties  if  they  shall 
be  of  opinion  that  such  person  has  so  constructed  or  altered 
his  furnace  as  to  consume  as  far  as  possible  all  the  smoke 
arising  from  it,  and  has  carefully  attended  to  the  same  and 
consumed  as  far  as  possible  the  smoke  arising  from  such 
furnace.  A wire-drawer  was  convicted  under  these  Acts  of 
negligently  using  his  furnace  so  as  not  to  consume  its  smoke ; 
the  evidence  being  to  the  effect  that  the  quantity  of  smoke 
emitted  might  be  greatly  reduced  by  keeping  partially  open  the 
door  of  the  fireplace,  or  by  the  use  of  a ventilator,  which  was 
attached  to  the  fireplace  and  not  used,  but  that  if  the  external 
air  were  thus  admitted  the  temperature  of  the  furnace  would 
not  be  uniform,  and  that  the  process  of  annealing  the  metal  for 
the  purpose  of  making  wire  would  be  rendered  impossible. 
The  Court,  however,  quashed  the  conviction,  holding  that  the 
effect  of  the  qualification  introduced  by  the  local  Act  was  to 
exempt  from  a penalty  where  the  smoke  was  consumed  as  far 
as  possible,  consistently  with  carrying  on  the  trade  in  which 
the  furnace  was  used.4 * 

With  reference  to  a definition  of  “ nuisance  ” in  the  Public 
Health  (Scotland)  Act,  1867, 5 which  was  the  same  as  that 
given  by  sub-sect.  7 of  the  present  section,  it  was  held  that  a 
furnace  must  be  shown  not  to  consume  its  own  smoke  by  reason 
of  faulty  construction  or  else  of  systematic  misuse,  and  the 
fact  that  a w^ell-constructed  furnace  had  on  ten  occasions  in  a 
period  of  four  months  sent  out  quantities  of  offensive  black 
smoke  was  held  not  to  be  evidence  of  such  systematic  misuse 
as  to  bring  it  within  the  terms  of  the  section.6 

The  Railways  Clauses  Act,  1845,  enacts  that  “ every  locomo- 
tive steam-engine  to  be  used  on  the  railway  shall,  if  it  use  coal 
or  other  similar  fuel  emitting  smoke,  be  constructed  on  the 
principle  of  consuming  and  so  as  to  consume  its  own  smoke  ; 
and  if  any  engine  be  not  so  constructed  the  company  or  party 
using  such  engine  shall  forfeit  ^5  for  every  day  during  which 
such  engine  shall  be  used  on  the  railway.”  7 Where,  under  this 


(1)  11  & 12  Viet.  c.  43,  s.  11. 

(2)  Higgins  v.  Northwich  Union , 
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statute,  justices  convicted  a railway  company  on  the  ground  38  & 39 
that  one  of  their  engines  did  not,  in  fact,  consume  its  own  smoke,  c‘  55» s* 
the  Court  remitted  the  case  to  the  justices,  with  their  opinion 
that  if  the  engine  was  constructed  on  the  principle  required  by 
the  statute,  and  the  not  consuming  its  own  smoke  was  occa- 
sioned by  the  negligence  of  the  servants  of  the  company,  the 
company  were  not  liable.1  But  now,  by  the  Regulation  of 
Railways  Act,  1868, 2 where  proceedings  are  taken  against  a 
company  using  a locomotive  steam-engine  on  a railway  on 
account  of  the  same  not  consuming  its  own  smoke,  then,  if  it 
appears  to  the  justices  before  whom  the  complaint  is  heard 
that  the  engine  is  constructed  on  the  principle  of  consuming 
its  own  smoke,  but  that  it  failed  to  consume  its  own  smoke,  as 
far  as  practicable,  at  the  time  charged  in  the  complaint  through 
the  default  of  the  company,  or  of  any  servant  in  their  employ- 
ment, the  company  are  guilty  of  an  offence  under  the  Act  of 
1845,  above  quoted. 

The  Public  Health  (London)  Act,  1891,  repealing  the  Smoke 
Nuisance  Abatement  (Metropolis)  Act,  1853, 3 makes  provision 
for  the  abatement  of  nuisances  arising  from  the  smoke  of  fur- 
naces in  the  metropolis,  and  from  steam-vessels  on  the  river 
Thames  west  of  the  Nore  Light.4  With  regard  to  steam- 
vessels  it  imposes  penalties  on  the  owners,  masters,  or  other 
persons  having  charge  of  the  vessels,  but  allows  the  justices  to 
remit  the  penalties  if  they  are  satisfied  that  the  furnaces  are 
constructed  to  consume  the  smoke  as  far  as  possible,  and  have 
been  carefully  attended  to.  Under  the  repealed  enactment 
it  was  held  that  a steam-vessel  not  carrying  passengers,  but 
employed  in  towing  ships  for  hire  to  and  from  the  various 
docks  on  the  Thames,  for  the  most  part  between  London 
Bridge  and  the  Nore  Light,  but  occasionally  going  eastward  of 
the  Nore  Light  as  far  as  the  Downs,  was  within  the  statute 
when  towing  a ship  from  Limehouse  to  Blackwall.5 

The  nuisance  arising  from  smoke  alone,  unaccompanied  by 
noise,  or  from  noise  alone,  or  effluvia  alone,  may  be  the  subject 
of  substantial  damages  in  an  action  at  law;  and  wherever  a 
jury  would  give  such  substantial  damages,  an  injunction  will 
be  granted.  The  mere  discontinuance  of  a nuisance  is  not  in 
itself  a ground  for  dissolving  an  injunction.  Where  the 
nuisance  is  capable  of  renewal,  the  injunction  will  be  made 
perpetual.6 

Where  the  rebuilding  of  a house  to  a height  greater  than  its 
previous  height  caused  the  chimneys  of  the  adjoining  house 
to  smoke,  it  was  held  that  no  action  was  maintainable  against 
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the  person  who  rebuilt  the  house,  either  on  the  ground  that 
the  nuisance  complained  of  had  been  created  by  him,  or 
that  the  adjoining  owner  had  acquired  an  easement  (viz., 
the  right  to  access  of  air  to  his  chimney)  with  which  he  had 
interfered.1 

Nuisance  from  Noise. — “ No  person  shall  use  or  employ  in  any 
manufactory,  or  any  other  place,  any  steam  whistle  or  steam 
trumpet  for  the  purpose  of  summoning  or  dismissing  workmen 
or  persons  employed  without  the  sanction  of  the  sanitary 
authority,  and  every  person  offending  against  this  section  shall 
be  liable  to  a penalty  not  exceeding  five  pounds,  and  to  a 
further  penalty  not  exceeding  forty  shillings  for  every  day 
during  which  such  offence  continues  : Provided  always,  that  the 
sanitary  authority,  in  case  they  have  sanctioned  the  use  of  any 
such  instrument  as  aforesaid,  may  at  any  time  revoke  such 
sanction  on  giving  one  month’s  notice  to  the  person  using  the 
same  : Provided  also,  that  it  shall  be  lawful  for  the  Local 
Government  Board,  on  representation  made  to  them  by  any 
person  that  he  is  prejudicially  affected  by  such  sanction,  to 
revoke  the  same,  and  such  revocation  shall  have  the  same  force 
and  effect  as  if  it  had  been  made  by  the  sanitary  authority.”  2 
“ Any  person  who  shall  for  the  purpose  of  soliciting  employ- 
ment as  a chimney-sweeper  knock  at  the  houses  from  door  to 
door,  or  ring  a bell,  or  use  any  noisy  instrument,  or  to  the 
annoyance  of  any  inhabitant  thereof  ring  the  door-bell  of  any 
house,  or  cause  anyone  to  do  any  of  the  acts  aforesaid,  shall 
be  liable  on  summary  conviction  to  a penalty  not  exceeding 
ten  shillings  for  the  first  offence,  and  to  a penalty  not  ex- 
ceeding twenty  shillings  for  every  subsequent  offence.”  3 

An  injunction  was  granted  to  restrain  a firm  of  boiler  makers 
from  allowing  to  be  made  any  noise  substantially  interfering 
with  services,  &c.,  in  an  adjoining  chapel.4  In  another  case 
it  was  held  that  the  playing  of  skittles  in  a garden  adjoin- 
ing the  plaintiffs  premises  was  a nuisance,  and  entitled  him  to 
an  injunction.5  And  in  another,  the  noise  caused  by  the  horses 
in  an  adjoining  stable  was  held  to  be  ground  for  an  injunc- 
tion.6 This  case  was  followed  and  an  injunction  was  granted 
against  a hotel  keeper  who  put  up  a stove  in  his  cellar,  the 
heat  from  which  rendered  the  cellar  of  an  adjoining  house  unfit 
for  storing  wine.7  So  also  an  injunction  was  granted  against  a 
tramway  company  in  respect  of  the  nuisance  arising  from 
their  stables,  although  the  company  had  statutory  powers.8 
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Where  a builder  was  employed  to  make  alterations  in  38  & 39  Wet- 
business  premises  and  carried  on  the  work  by  night,  an  c*  55> s*  9L  n- 
injunction  was  granted  to  restrain  the  working  between 
the  hours  of  8 p.m.  and  6 a.m.,  as  it  interfered  with  the 
plaintiff’s  comfortable,  reasonable,  and  ordinary  enjoyment  of 
his  residence.1 

With  reference  to  nuisance  arising  from  noise,  Mellish, 

L.J.,  said,  “ When  in  a street  like  Green  Street  (Grosvenor 
Square)  the  ground-floor  of  a neighbouring  house  is  turned 
into  a stable,  we  are  not  to  consider  the  noise  of  horses  from 
that  stable  like  the  noise  of  a pianoforte  from  a neighbour’s 
house,  or  the  noise  of  a neighbour’s  children  in  their  nursery, 
which  are  noises  we  must  reasonably  expect,  and  must  to  a 
considerable  extent  put  up  with.  A noise  of  this  kind,  if  it 
materially  disturbs  the  comfort  of  the  plaintiff’s  dwelling-house, 
and  prevents  people  from  sleeping  at  night,  and  still  more,  if  it 
does  really  and  seriously  interfere  with  the  plaintiffs  trade  as 
a lodging-house  keeper,  beyond  all  question  constitutes  an 
actionable  nuisance.”  2 

A surgeon  had  a house  in  a street  adjoining  a private  road, 
which  was  shut  off  from  the  street  by  gates.  On  a piece  of 
ground  on  the  other  side  of  the  private  road  a person  erected  a 
workshop  and  sheds,  the  workshop  being  only  forty  feet  distant 
from  the  nearest  corner  of  the  house,  and  proceeded  to  carry 
on  there  the  business  of  a carpenter,  builder,  and  undertaker. 

The  plaintiffs  case  was  that  the  noise  caused  by  constant 
knocking  and  moving  of  planks  and  timber,  which  went  on  from 
six  o’clock  in  the  morning  until  five  o’clock  in  the  evening, 
constituted  an  intolerable  nuisance  and  rendered  his  dwelling- 
house  uninhabitable.  There  was  a conflict  of  evidence  as  to 
the  nuisance,  but  Kay,  J.,  said  that  anyone  who,  in  his  own 
house,  had  experienced  the  annoyance  of  intermittent  noises, 
such  as  knocking,  could  not  doubt  that  to  have  a carpenter’s 
shop  set  up  within  forty  feet  of  a dwelling-house  must  be  a 
nuisance  to  the  inhabitants.  It  was  as  different  as  might  be 
from  the  ordinary  noise  to  which  all  people  who  lived  in 
large  towns  must  submit.  Those  who  lived  near  the  great 
arteries  of  a city  found  that  the  roar  of  traffic  did  not  affect 
them,  and  the  reason  of  that,  as  everyone  knew,  was  because 
the  sound  was  continuous.  But  if  the  noise  was  an  intermittent 
noise,  like  knocking,  his  Lordship  thought  that  no  one,  what- 
ever his  temperament,  could  fail  to  experience  very  great 
annoyance  from  it.  He  was  reluctant  to  interfere  with  the 
business  of  the  defendant,  although  only  recently  established, 
but  he  felt  bound  to  grant  an  interim  injunction  to  restrain 
him  from  making  any  noise,  by  knocking,  moving  timber,  or 
otherwise,  upon  his  premises,  so  as  to  be  a nuisance  to  the 


(1)  Webb  y.  Barker,  W.  N.  1881,  467;  28  L.  T.  (N.s.)  346;  21 

p.  158.  W.  R.  282. 

(2)  Ball  v.  Ray,  L.  R.  8 Ch. 
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38  & 39  Viet,  plaintiff.1  This  action  was  subsequently  transferred  to  the 
c.  55> s-  9r>  n-  Queen’s  Bench  Division,  and  at  the  trial  Huddlestone,  B., 
directed  the  jury  that  in  order  to  succeed,  the  plaintiff  must 
show  that  the  grievances  complained  of  were  material,  sensible, 
and  substantial  inconveniences  or  interferences  with  his  full 
and  legitimate  enjoyment  of  his  residence,  by  which  any 
reasonable  man  might  justly  consider  himself  substantially 
damaged,  and  not  a mere  trifling  or  nominal  annoyance  ; and 
that  the  general  principle  that  trade  and  business  must  not 
unreasonably  be  made  to  give  way  to  private  rights  was  given 
more  latitude  when  dealing  with  residential  property  situated 
in  towns  as  opposed  to  country,  the  space  in  towns  being 
limited.  The  plaintiff  called  none  of  his  neighbours  in  support 
of  his  case,  and  the  defendant  obtained  the  verdict.2 

The  giving  of  music  lessons  and  musical  entertainments  by 
one  of  two  adjoining  occupiers  was  held  not  to  be  a nuisance 
to  the  other  which  the  Court  would  restrain  by  injunction ; but 
an  injunction  was  granted  against  the  latter  occupier,  who  had 
made  noises  maliciously  to  annoy  the  first  mentioned  occupier, 
to  restrain  him  from  making  noises  so  as  to  vex  or  annoy  his 
neighbour.3 

An  injunction  was,  however,  granted  to  restrain  a nuisance 
from  noise  caused  by  carrying  on  the  business  of  newspaper 
forwarding  agents  in  Temple  Avenue,  London,  the  noise 
having  been  proved  to  interfere  with  the  natural  sleep  and 
comfort  of  residents  in  the  neighbourhood.4 

Although  the  noise  from  machinery  had  not  been  complained 
of  for  twenty  years,  it  was  held  that  a neighbour  had  a right  to 
prevent  even  a slight  increase  of  the  noise.5 

User  which  is  neither  physically  capable  of  prevention  by 
the  owner  of  the  ancient  tenement,  nor  actionable,  cannot 
support  an  easement ; and  this  is  applicable  both  to  affirmative 
and  negative  easements.  On  this  principle  the  right  to  make  a 
noise  so  as  to  annoy  a neighbour  cannot  be  supported  by  user 
unless  during  the  period  of  user  the  noise  has  amounted  to  an 
actionable  nuisance ; and  in  considering  whether  any  act  is  a 
nuisance  regard  must  be  had  not  only  to  the  thing  done,  but  to 
the  surrounding  circumstances;  what  would  be  a nuisance  in 
one  locality  may  not  be  so  in  another.6 

It  may  also  be  mentioned  that  bye-laws  made  by  municipal 
corporations  for  the  prevention  of  nuisances  caused  by  playing 
on  musical  instruments  in  the  streets  of  the  borough  have 
been  held  to  be  valid.7 


(1)  Baker  v.  White , Times  news- 
paper, 8th  August,  1884,  affirmed  in 
C.  A.  1 Times  L.  R.  64. 

(2)  Baker  v.  White , 1 Times 
L.  R.  536. 

(3)  Christie  v.  Davey , L.  R. 
1893,  1 Ch.  316 ; 62  L.  J.  Ch.  439. 

(4)  Bartlett  v.  Marshall , 44 


W.  R.  251  ; 60  J.  P.  104. 

(5)  Heather  v.  Pardon , 37  L.  T. 
(N.s.)  393. 

(6)  Sturges  v.  Bridgman,  L.  R. 
II  Ch.  D.  852  ; 48  L.  J.  Ch.  785  ; 
41  L.  T.  (N.s.)  219;  28  W.  R.  200. 

(7)  S ^ post,  pp.  435,  436. 
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A quia  timet  injunction  was  granted  to  restrain  the  owner  of  3 8 & 39  Viet, 
certain  vacant  areas  in  a town  from  using  them  or  allowing  c#  55>  s-  9B  n- 
them  to  be  used  for  steam  roundabouts,  shows,  &c.,  since  he 
contended  that  he  had  a right  to  do  the  acts  complained  of, 
and  refused  to  give  an  undertaking,  the  inference  being  that 
there  would  be  a repetition  of  the  nuisance,  and  the  owner  who 
authorized  it  being  responsible,  whether  the  acts  in  question 
were  done  by  his  lessee  or  by  his  licensee.1 

The  Court  will  restrain  several  persons  from  causing  a 
nuisance  by  noise,  although  the  nuisance  caused  by  any  of 
them  taken  alone  would  be  inappreciable.2 


Sect.  92.  It  shall  he  the  duty  of  every  local  authority  Duty  of  local 
to  cause  to  be  made  from  time  to  time  inspection  of  their  authority  to 
district,  with  a view  to  ascertain  what  nuisances  exist  l11.8?6?4  djs" 

j ttipt  tot*  rip- 

calling  for  abatement  under  the  powers  of  this  Act,  and  tection  0f 
to  enforce  the  provisions  of  this  Act  in  order  to  abate  the  nuisances, 
same ; also  to  enforce  the  provisions  of  any  Act  in  force  San.  1866, 
within  their  district  requiring  fireplaces  and  furnaces  to  s-  20- 
consume  their  own  smoke. 


Note. — Enf  'or cement  of  Enactments  relating  to  Nuisances . — 
See  also  the  general  provision  in  the  Housing  of  the  Working 
Classes  Act,  1885. 3 

Inspectors  of  nuisances  are  to  be  appointed  by  urban 
authorities  under  sect.  189,  and  by  rural  authorities  under 
sect.  190  : regulations  have  been  made  by  the  Local  Govern- 
ment Board  with  respect  to  their  duties,  &c.4 

If  the  local  authority  make  default  in  enforcing  the  provi- 
sions referred  to  in  the  above  section,  the  Local  Government 
Board  may  compel  them  to  enforce  such  provisions,  or  appoint 
a person  to  enforce  them  at  the  expense  of  the  local  authority : 
see  sects.  106,  299. 


Sect.  93.  Information  of  any  nuisance  under  this  Act  Information 
in  the  district  of  any  local  authority  may  be  given  to  of  nuisances 
such  local  authority  by  any  person  aggrieved  thereby,  or to 
by  any  two  inhabitant  householders  of  such  district,  or  ^ R °i855 
by  any  officer  of  such  authority,  or  by  the  relieving  s.  10. 
officer,  or  by  any  constable  or  officer  of  the  police  force 
of  such  district. 


Note. — Person  aggrieved. — As  to  the  meaning  of  this 
expression,  see  the  note  to  sect.  253.  A person  aggrieved,  or 
any  inhabitant  of,  or  owner  of  premises  within  the  district  may 


(1)  Phillips  v.  Thomas , 62  L.  T. 

(N.S.)  793. 

(2)  Lambto7i  v.  Mellish,  L.  R. 

i894»  3 Ch.  163 ; 63  L.  J.  Ch.  929  ; 

71  L.  T.  (N.S.)  385  ; 43  W.  R.  5 ; 


58  J.  P.  835. 

(3)  48  & 49  Viet.  c.  72,  s.  7,  post, 
p.  652. 

(4)  See  Part  III.  post. 
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make  complaint  of  a nuisance  to  a justice  under  sect.  105,  with- 
out the  intervention  of  the  local  authority ; or  should  the  local 
authority,  on  information  of  a nuisance,  fail  to  do  their  duty  to 
procure  its  abatement,  the  Local  Government  Board  may  be 
requested  to  authorize  a police-officer  to  take  proceedings  under 
sect.  106. 

If  a person  aggrieved  takes  proceedings  for  the  recovery  of  a 
penalty  under  the  Act,  and  the  application  of  the  penalty  is  not 
otherwise  provided  for,  he  will  be  entitled  to  one  half  of  the 
penalty  recovered : see  sect.  254.  Persons  not  aggrieved  can 
only  prosecute  for  penalties  with  the  consent  of  the  Attorney- 
General  : see  sect.  253. 

Proceedings  in  a superior  court  may  be  taken  by  the  local 
authority  under  sect.  107,  if  summary  proceedings  would  not 
afford  an  adequate  remedy.  It  is  also  provided  by  sect,  hi, 
that  the  nuisance  clauses  of  this  Act  are  not  to  take  away  any 
right  or  remedy  under  other  clauses  of  this  Act  or  of  other  Acts. 

Sect.  94.  On  the  receipt  of  any  information  respecting 
the  existence  of  a nuisance  the  local  authority  shall,  if 
satisfied  of  the  existence  of  a nuisance,  serve  a notice  on 
the  person  by  whose  act,  default,  or  sufferance  the  nuisance 
arises  or  continues,  or,  if  such  person  cannot  be  found, 
on  the  owner  or  occupier  of  the  premises  on  which  the 
nuisance  arises,  requiring  him  to  abate  the  same  within 
a time  to  be  specified  in  the  notice,  and  to  execute  such 
works  and  do  such  things  as  may  be  necessary  for  that 
purpose : Provided — 

First.  That  where  the  nuisance  arises  from  the  want  or 
defective  construction  of  any  structural  convenience, 
or  where  there  is  no  occupier  of  the  premises,  notice 
under  this  section  shall  be  served  on  the  owner ; 

Secondly.  That  where  the  person  causing  the  nuisance 
cannot  be  found  and  it  is  clear  that  the  nuisance 
does  not  arise  or  continue  by  the  act,  default,  or 
sufferance  of  the  owner  or  occupier  of  the  premises, 
the  local  authority  may  themselves  abate  the  same 
without  further  order. 

Note. — Notice  to  abate  Nuisance . — A form  for  the  notice  is 
given  in  Sched.  IV.  (Form  A) ; and  it  will  be  seen  from 
sects.  255,  267,  that  the  name  of  the  owner  or  occupier  need 
not  necessarily  be  inserted.  Sect.  267  also  provides  for  the 
mode  of  service  of  notices,  and  sect.  2 66  for  their  authentica- 
tion. The  case  of  a nuisance  caused  by  several  persons  jointly 
is  provided  for  by  sect.  255. 

Should  the  local  authority  make  default  in  doing  their  duty 
with  respect  to  the  abatement  of  the  nuisance,  the  Local 
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Government  Board  may  cause  proceedings  to  be  instituted  3^  & 39  Viet, 
under  sect.  106  ; see  also  sects.  92,  299.  c*  55*  s*  94>  n' 

Person  causing  the  Nuisance. — A.,  claiming  to  be  owner  of 
the  markets  and  fairs  held  in  the  town  of  Crewkerne,  erected  a 
sheep-pen  in  front  of  a house  in  the  town,  and  took  toll  for 
sheep  exposed  for  sale  therein.  After  the  removal  of  the 
sheep  their  droppings  and  urine  remained,  and  a complaint 
was  lodged  against  him  by  the  inspector  of  nuisances  in  respect 
thereof.  For  fifty-five  years  the  inhabitants  of  the  houses 
before  which  the  sheep  were  penned,  had  been  in  the  habit  of 
clearing  away  the  droppings,  except  in  cases  where  houses 
before  which  the  pens  were  placed  were  unoccupied.  The 
justices  being  of  opinion  that  A.  was  a person  by  whose  “ per- 
mission or  sufferance  ” the  nuisance  was  created,  and  that  the 
ground  inclosed  by  him  with  hurdles  for  penning  the  sheep  was 
“premises”  within  the  meaning  of  the  Nuisance  Removal 
Act,  1855,1  and  that  the  nuisance  was  a recurring  nuisance 
within  the  Act,  issued  their  prohibition  to  him ; and  the  Court 
of  Common  Pleas  held  that  they  were  right.2 

In  the  two  following  cases,  judgment  was  delivered  at  the 
same  time.  In  the  one  case,  B.  was  the  owner  of  a brewery, 
and  sent  the  refuse  and  sewage  from  his  premises  on  to  the  land 
of  A.,  where  it  met  the  refuse  from  other  sewers,  and  caused  a 
nuisance  on  the  land  of  A.  No  nuisance  was  caused  on  the 
land  of  B. ; but  B.’s  contribution  of  refuse  was  the  main  cause 
of  the  nuisance.  B.,  under  such  circumstances,  was  held  liable 
for  the  nuisance  as  the  person  by  whose  “ act,  default,  permission, 
or  sufferance ” the  nuisance  arose.  Per  Cockburn,  C. J.,  “If 
the  nuisance  were  caused  by  the  joint  contribution  of  different 
persons,  in  such  a way  that  the  contribution  of  each  would  not 
in  itself  cause  a nuisance,  though  the  aggregate  amounted  to  a 
nuisance,  I should  hesitate  to  hold  that  it  would  be  competent 
to  the  justices  to  make  an  order  prohibiting  each  person  who 
contributes.  But  I understand  that  in  the  first  case  ( Brown  v. 

Bussell)  the  quantity  of  matter  contributed  by  the  appellant 
alone  in  itself  creates  a nuisance.”  In  the  other  case,  C.  was 
the  owner  of  certain  houses,  for  the  use  of  which  he  had  con- 
structed a drain  leading  under  a private  road,  and  thence  to  a 
stream  in  the  lands  of  A.  The  refuse  polluted  this  stream, 
and  caused  a nuisance  on  the  lands  of  A.,  though  none  was 
caused  on  the  lands  of  C.  In  this  case,  also,  C.  was  held  to 
be  liable  for  the  nuisance  on  the  lands  of  A.,  as  the  person  by 
whose  act  it  was  caused,  though  C.  claimed  to  discharge  his 
refuse  as  an  easement.3 

A.  was  the  owner  of  property  on  which  certain  cesspools 
existed,  which  contained  the  sewage  from  several  houses  also 

(1)  18  & 19  Yict.  c.  121,  s.  2.  comb  v.  Freeman , L.  R.  3 Q.  B. 

(2)  Drapery.  Sperring,  10  C.  B.  251 ; 3 7 L.  J.  M.  C.  65  ; 18  L.  T. 

(n.S.)  113  ; 30  L.  J.  M.  C.  225  ; 4 (N.S.)  19  ; 16  W.  R.  51 1 ; 32  J.  P. 

L.  T.  (n.S.)  365  ; 25  J.  P.  566.  196 ; 9 B.  & S.  1. 

(3)  Brown  v.  Bus sell , and  Fran - 
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his  property.  This  sewage,  together  with  the  sewage  of  houses 
belonging  to  other  persons,  flowed  over  the  cesspools  in  rainy 
weather  and  passed  through  pipes  laid  under  the  highway,  into 
an  open  ditch  on  a field  belonging  to  B.,  where  the  sewage  first 
became  a nuisance.  On  evidence  of  these  facts  the  justices 
refused  to  make  an  order  on  A.  for  the  abatement  of  the 
nuisance ; and  on  a case  stated,  it  was  held  that  the  justices 
were  right ; but  the  case  was  remitted  to  the  justices  for  the 
addition  of  further  facts.1  Per  Blackburn,  J.,  “ An  owner  qua 
owner  is  not  necessarily  liable,  but  his  tenant  may  be  liable ; or 
if  the  owner  is  occupier  he  may  be  liable.”  The  case  was 
restated,  and  the  Court  held  that  an  order  might  be  made  on 
each  party  whose  sewage  assisted  in  causing  the  nuisance,  and 
that  the  justices  therefore  in  such  a case  should  ascertain 
whether  the  discharge  from  the  premises  of  the  defendant 
was  sufficient  to  create  a nuisance,  and  make  an  order 
accordingly.2 

Now,  however,  sect.  255  allows  proceedings  to  be  taken 
against  any  one  or  more  of  the  persons  who  jointly  cause  a 
nuisance,  although  his  or  their  acts  or  defaults  separately  would 
not  have  caused  it.3 

Where  the  acts  of  several  persons  jointly  cause  a nuisance 
to  another  person,  but  the  acts  of  any  one  of  them  separately 
would  not  cause  a nuisance,  they  cannot  be  joined  as  defen- 
dants in  the  same  action  for  damages,  and  an  order  directing 
such  an  action  to  be  stayed  unless  one  of  the  defendants  was 
struck  out,  was  accordingly  affirmed  by  the  House  of  Lords. 
It  was  moreover  doubted  whether  one  action  could  have  been 
maintained  against  both  defendants  even  if  an  injunction  only 
had  been  claimed.4 

Where  a nuisance  existed  on  a common  which  was  managed 
by  a committee  of  the  copyholders,  the  committee,  and  not  the 
lord  of  the  manor,  were  the  persons  by  whose  act  and  default  the 
nuisance  arose,  and  were  the  persons  to  be  proceeded  against.5 

Sea-weed  was,  by  the  action  of  the  sea,  drifted  into  a harbour 
belonging  to  a company  of  proprietors,  and  being  left  there 
became  a nuisance.  The  company  were  held  bound  to  remove 
it,  and  as  they  had  not  effectually  done  so,  an  order  made  upon 
them  under  the  Nuisances  Removal  Act,  sect.  12,  was  held  to 
have  been  rightly  made.6  But  the  Conservators  of  the  River 
Thames,  having  regard  to  the  limited  character  of  their 
statutory  powers,  were  held  not  to  be  liable  under  the  Public 
Health  (London)  Act,  1891,  which  contains  a similar  definition 


(1)  Hendon  Union  v.  Bowles , 17 
L.  T.  (N.s.)  597. 

(2)  Hendon  Union  v.  Bowles , 20 
L.  T.  (N.S.)  609;  1 6 W.  R.  510 ; 
34  J-  P.  19- 

(3)  See  also  Lambton  v.  Mellish , 
ante , p.  187. 

(4)  Sadler  v.  Great  Western  Ry. 


Co.,  L.  R.  1896,  A.  C.  450;  65 
L.  J.  Q.  B.  462. 

(5)  Richmond  v.  Dean  and  Chap- 
ter of  St.  Paul's,  18  L.  T.  (n.s.) 
522;  32  J.  P.  374. 

(6)  Margate  Pier  and  Harbour 
Company  v.  Margate  Local  Board, 
20  L.  T.  (n.s.)  564;  33  J.  P.  437. 
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of  “ owner”  to  sect.  4 of  the  present  Act,  and  a more  extended  38  & 
definition  of  “ premises,”  to  abate  a nuisance  on  a part  of  the  c*  ^ 
foreshore  of  the  river  which  was  vested  in  them.1 

The  occupier  of  the  premises,  and  not  a workman  employed 
by  him,  is  the  proper  person  against  whom  proceedings  should 
be  taken,  where  a nuisance  arises  from  smoke  from  a factory 
chimney,  although  the  fire  from  which  the  smoke  proceeds  was 
lighted  by  the  workman.2 

From  one  of  two  barrel  drains  connecting  the  appellant’s 
works  with  the  public  sewers,  a liquid  containing  muriatic  acid 
was  discharged,  and  from  the  other  a liquid  containing  sulphur, 
and  the  liquids  mingling  together  in  the  sewer,  sulphuretted 
hydrogen  was  produced  and  escaped  into  the  streets  and 
houses  in  such  quantities  as  to  be  dangerous  to  health.  It  was 
held,  that  though  the  appellant’s  drains  were  not  kept  so  as  to 
be  a nuisance,  the  Nuisances  Removal  Act,  1855,  which  did 
not  define  “ drain  ” and  “ sewer  ” like  sect.  4 of  the  present 
Act  did  not  limit  the  word  “ drains  ” to  the  two  barrel  drains, 
or  prevent  it  from  applying  to  the  sewer  in  which  the  gas 
was  generated ; and  that  the  fact  that  the  respondents  had 
neglected  to  cleanse  or  trap  the  sewer  was  no  answer.3 

The  owner  of  land,  without  the  occupier’s  consent,  made  a 
sewer  under  the  land,  and  sewage  passed  through  it  for  two 
years.  Pecuniary  compensation  was  claimed  at  the  time ; but 
the  occupier  could  get  no  satisfaction  from  the  owner.  He 
therefore  stopped  up  the  sewer ; whereupon  the  local  board 
in  whom  it  was  vested,  obtained  a conviction  against  him 
under  sects.  94  and  96  ; and  although  no  nuisance  existed  on 
the  land  in  his  occupation,  it  was  held  that  he  was  rightly 
convicted,  as  the  person  by  whose  act  the  nuisance  arose  and 
continued.4 

Although  a person  may  have  created  a nuisance  in  the  first 
instance,  it  does  not  necessarily  follow  that  he  is  the  proper 
person  to  be  called  upon  to  abate  it.  For  instance,  a corpora- 
tion deposited  manure  and  ashes  on  certain  land  in  pursuance 
of  an  agreement  with  the  occupier.  The  deposit  caused  a 
nuisance,  but  the  Court  held  that  the  corporation  could  not  be 
ordered  to  abate  the  nuisance,  since  they  had  no  right  to  enter 
on  the  land  to  remove  the  deposit,  though  they  could  be  pro- 
hibited, under  sect.  96,  from  causing  a recurrence  of  the 
nuisance,  by  making  further  deposits.5  But  it  has  since  been 
held  that  the  justices  may  make  an  order  on  the  owner  of 


(1)  Thames  Conservators  v.  Port 
of  London  Port  Sanitary  Authority , 

L.  R.  1894,  1 Q.  B.  647;  63  L.  J. 

M.  C.  121  ; 69  L.  T.  (n.s.)  803; 
58  J.  P.  335. 

(2)  Parties  v.  Akroyd,  L.  R.  7 

Q.  B.  474;  41  L.  J.  M.  C.  no; 

26  L.  T.  (n.s.)  692  ; 20  W.  R.  671 ; 

37  J-  P-  n6. 


(3)  Si.  Helen's  Chemical  Company 
v.  St.  Helen's  (Mayor,  d^c.),  L.  R. 

1 Ex.  D.  196 ; 45  L.  J.  M.  C. 
150;  34  L.  T.  (N.s.)  39 7 ; 40 1.  P. 
471. 

(4)  Riddell  v.  Spear,  40  L.  T. 
(n.s.)  130;  43  J.  P.  317. 
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Scarborough  Guardians, post,  p.  197. 


39  Viet, 
s.  94,  n. 


192 


The  Public  Health  Act , 1875.  [Part 


38  & 39  Viet, 
c.  55,  s.  94,  n. 


premises  to  abate  a nuisance  arising  from  defective  construc- 
tion of  a structural  convenience,  although  the  owner,  under  a 
lease  granted  by  him,  may  have  no  right  to  enter  on  the 
premises  for  the  purpose  of  executing  the  necessary  works. 
In  such  circumstances  it  is  for  the  owner  subsequently  to 
satisfy  the  Court,  under  sect.  98,  that  he  has  used  all  due 
diligence  to  carry  out  the  order,  in  which  case  the  local 
authority  will  have  power  to  enter  and  execute  the  works.1 

A notice  to  abate  a nuisance  under  the  Public  Health 
(London)  Act,  1891, 2 was  served  on  the  premises  to  which  it 
related,  and  was  addressed  to  the  “ occupier  or  owner.”  The 
occupier  did  the  work,  and  in  doing  it  ascertained  that  the 
nuisance  arose  from  structural  defects.  It  was  held  that  he 
was  entitled  to  recover  the  expenses  which  he  had  incurred  in 
remedying  the  defects  from  the  owner,  such  expenses  being 
declared  by  the  Act 3 to  be  money  paid  for  the  use  and  at  the 
request  of  the  person  on  whom  the  nuisance  order  is  made,  or 
if  no  order  is  made,  the  person  by  whose  act,  default,  or 
sufferance  the  nuisance  has  been  caused.  Charles,  J.,  was  of 
opinion  that  the  expenses  were  recoverable  from  the  owner 
at  common  law,  the  tenant  having  been  compelled  to 
expend  money  upon  work  for  which  the  owner  was  legally 
responsible.4  So  also  where  the  owner  executed  work  in  pur- 
suance of  a notice  under  the  same  Act  on  a “sewer,”  for 
which  the  local  authority  were  responsible,  under  a mistaken 
idea  that  it  was  a “ drain,”  he  was  held  entitled  to  recover  the 
expense  incurred  by  him  from  the  local  authority.5  And  this 
decision  was  followed  by  Channell,  J.,  under  the  present  Act.6, 

When  certain  leasehold  houses  formed  part  of  a residuary 
bequest  to  trustees  upon  trust  for  a tenant  for  life  and  re- 
mainderman, Stirling,  J.,  directed  that  the  expenses  of  com- 
plying with  a notice  to  repair,  alter  and  renew  defective 
drains  and  other  works,  under  the  Public  Health  (London) 
Act,  1891,  should  be  paid  out  of  the  capital  of  the  residuary 
estate  and  not  by  the  tenant  for  life.7 

With  regard  to  the  liability  to  defray  the  expenses  incurred 
in  complying  with  a notice  to  abate  a nuisance,  as  between 
landlord  and  tenant,  see  the  note  to  sect.  257  ; and  with  regard 
to  the  person  liable  to  indictment  or  action  for  damages  or 
injunction  in  respect  of  a nuisance,  see  the  note  to  sect.  107. 

Meaning  of  “Owner” — The  “owner”  of  the  premises  is  the 
person  for  the  time  being  receiving  the  rackrent,  whether  on 
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his  own  account,  or  as  agent  or  trustee  for  any  other  person,  3^  & 39  Viet, 
or  who  would  so  receive  the  same  if  such  premises  were  let  at  c‘  55> s*  94>  n- 
a rackrent.1  If  there  are  a tenant  and  a sub-tenant  of  the 
premises,  who  both  pay  a rackrent,  as  defined  by  sect.  4, 
more  than  one  person  will  come  within  the  terms  of  this 
definition. 

Works  necessary  for  Abatement  of  Nuisance. — With  regard  to 
the  question  whether  the  notice  of  the  sanitary  authority,  and 
the  subsequent  order  of  justices  made  on  default  of  compliance 
with  the  notice,  may  direct  the  execution  of  specified  works,  or 
whether  these  are  to  be  left  to  the  discretion  of  the  person  to 
whom  the  notice  is  given,  see  the  note  to  sect.  96. 

Sect.  95.  If  the  person  on  whom  a notice  to  abate  a On  non-com- 
nuisance  has  been  served  makes  default  in  complying  pliance  with 
with  any  of  the  requisitions  thereof  within  the  time 
specified,  or  if  the  nuisance,  although  abated  since  the  to°  e 
service  of  the  notice,  is,  in  the  opinion  of  the  local  justice, 
authority,  likely  to  recur  on  the  same  premises,  the  N.R.  1855, 
local  authority  shall  cause  a complaint  relating  to  such  s- 12- 
nuisance  to  be  made  before  a justice,  and  such  justice 
shall  thereupon  issue  a summons  requiring  the  person  on 
whom  the  notice  was  served  to  appear  before  a court  of 
summary  jurisdiction. 

Note. — Procedure. — A form  for  the  summons  is  given  in 
Sched.  IV.,  Form  B. 

See  the  definition  of  a “ court  of  summary  jurisdiction,”  in 
sect.  4;  see  also  sects.  251,  252,  with  regard  to  summary 
proceedings,  and  sect.  259  with  regard  to  the  appearance  of 
the  local  authority  thereon. 

If  the  local  authority  think  that  summary  proceedings  would 
afford  an  inadequate  remedy,  they  may  proceed  by  action  in 
the  High  Court : see  sect.  107.  If  they  make  default  in 
procuring  the  abatement  of  a nuisance,  the  Local  Government 
Board  may  be  set  in  motion  under  sect.  106. 

furisdiction  of  Justices. — The  jurisdiction  of  the  justices 
under  the  Nuisances  Removal  Act  did  not  arise  if  the  nuisance 
were  only  consequential  to  an  act  done  by  persons  in  another 
district : therefore  where  in  a parish  having  a local  authority 
acting  under  that  Act,  there  was  a nuisance  in  a stream  of 
water  occasioned  by  the  acts  of  certain  persons  in  an  adjoining 
parish  not  within  the  district  of  the  local  authority,  it  was  held 
that  the  authority  had  no  powers  under  the  Act  to  proceed 
summarily  against  the  person  causing  the  nuisance.2  Now, 

•however,  sect.  108  of  the  present  Act  empowers  local  authori- 

(1)  See  sect.  4 and  note,  ante,  203  ; 28  L.  J.  M.  C 22 ; 5 Jur. 

p.  17-  ( n.s. ) 311  ; 7 W.  R.  62;  23  J.  P. 

(2)  Reg.  v.  Cotton,  1 E.  & E.  532. 
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ties  to  procure  the  abatement  of  nuisances  arising  without 
their  district.  See  also  the  note  to  the  preceding  section  as 
to  the  person  against  whom  proceedings  should  be  taken. 

Sect.  96.  If  the  court  is  satisfied  that  the  alleged 
nuisance  exists,  or  that  although  abated  it  is  likely  to 
recur  on  the  same  premises,  the  court  shall  make  an 
order  on  such  person  requiring  him  to  comply  with  all 
or  any  of  the  requisitions  of  the  notice,  or  otherwise  to 
abate  the  nuisance  within  a time  specified  in  the  order, 
and  to  do  any  works  necessary  for  that  purpose ; or  an 
order  prohibiting  the  recurrence  of  the  nuisance  and 
directing  the  execution  of  any  works  necessary  to  prevent 
the  recurrence ; or  an  order  both  requiring  abatement 
and  prohibiting  the  recurrence  of  the  nuisance. 

The  court  may  by  their  order  impose  a penalty  not 
exceeding  five  pounds  on  the  person  on  whom  the  order 
is  made,  and  shall  also  give  directions  as  to  the  payment 
of  all  costs  incurred  up  to  the  time  of  the  hearing  or 
making  the  order  for  abatement  or  prohibition  of  the 
nuisance. 

Note. — Proceedings  to  compel  Abatement  of  Nuisance. — The 
complaint  must  be  made  within  six  months  from  the  time 
when  the  cause  of  complaint  arose,1  but  this  does  not  prevent 
proceedings  from  being  taken,  in  the  case  of  continuing 
nuisance,  more  than  six  months  after  the  nuisance  first 
commenced. 

Thus  a person  had  been  convicted  of  causing  a nuisance  by 
smoke  from  a factory  chimney,  and  had  been  ordered  to  alter 
the  chimney,  furnaces,  &c.,  so  as  to  consume  the  smoke,  and 
no  longer  be  a nuisance,  within  two  months.  On  a subsequent 
summons  for  disobeying  the  order,  the  evidence  given  was  that 
a nuisance  had  been  caused  by  smoke  from  the  chimney  at 
dates  within  six  months  before  the  issuing  of  the  summons, 
but  more  than  six  months  after  the  date  of  the  order.  The 
justices  again  convicted,  and  the  conviction  was  upheld.2 

Order  of  fustices. — A form  for  the  order  is  given  in  Sched. 
IV.,  Form  C.  An  appeal  against  it  lies  to  Quarter  Sessions : 
see  sects.  99,  269. 

Under  the  Nuisances  Removal  Acts  the  person  causing  a 
nuisance  was  not  liable  to  a penalty  unless  he  disobeyed  an 
order  to  abate  it;  under  the  above  section,  however,  the 
justices  may,  by  the  order  for  the  abatement  of  the  nuisance, 
impose  a penalty  of  ^5  and  costs  on  the  person  on  whom 
such  order  is  made. 

(1)  11  & 12  Viet.  c.  43,  s.  11:  22  L.  T.  (n.s.)  752;  34  J.  P. 

see  the  note  to  sect.  252,  post.  806. 
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Works  necessary  to  abate  Nuisance. — An  action  having  been  38  & 39  Viet, 
brought  in  the  County  Court  by  the  owner  and  occupier  of  a c‘  s*  9 ’ n' 
cottage  against  a rural  sanitary  authority  for  pulling  it  down 
under  a justice’s  order  under  sect.  97,  and  judgment  having 
been  given  for  the  defendants,  the  County  Court  Judge  on 
appeal  stated  the  facts  thus  : — The  plaintiff  had  for  twenty 
years  occupied  a mud  hut,  on  the  waste  at  Stotford  in  Bedford- 
shire, stated  by  him  to  be  worth  ^20.  He  was  summoned 
before  justices  for  occupying  a house  which  was  unfit  for 
human  habitation,  and  ordered  by  them  to  vacate  it  in  thirty 
days.  He  was  fined  for  non-compliance  with  the  justices’ 
order,  and  was  imprisoned  for  non-payment  of  the  fine.  The 
order  of  justices  to  the  inspector  of  nuisances  was  in  very 
general  terms — to  1 take  the  necessary  steps  to  abate  the 
nuisance.’  This  the  inspector  did  by  pulling  the  hut  down. 

I held  that  the  guardians,  as  the  sanitary  authorities  of  the 
Biggleswade  Union,  had  bond  fide  carried  out  the  order  of  the 
justices,  and  so  the  plaintiff  was  non-suited.  The  order  stated 
the  premises  to  be  in  such  a dilapidated  and  ruinous  condition 
as  to  be  unfit  for  human  habitation.”  The  plaintiff  lived  in 
the  cottage  with  a family  of  children,  and  he  had  had  more 
than  one  notice  to  abate  the  nuisance,  and  had  been  fined  for 
disobedience,  and  then  the  order  had  been  obtained  under 
which  the  hut  was  pulled  down.  The  plaintiff  appealed 
against  the  judgment.  The  Court  said  the  nuisance  was  the 
house,  and  the  order  was  to  do  all  that  was  necessary  to  abate 
the  nuisance,  and  the  only  way  in  which  it  could  be  abated 
was  by  pulling  it  down.  The  guardians  were  not  bound  to 
repair  or  rebuild,  and  the  owner  would  not  do  it  nor  abate  the 
nuisance,  and  so  the  guardians  were  called  upon  to  do  so  and 
were  fully  justified  in  what  they  had  done.  The  judgment  of 
the  County  Court  Judge  was  upheld.1 

In  a case  in  which  the  sanitary  authority  had  directed  an 
existing  work  to  be  entirely  abolished,. namely,  an  ashpit  to  be 
filled  up,  and  the  justices  made  an  order  accordingly,  it  was 
held  that  the  sanitary  authority  and  the  justices  had  exceeded 
their  jurisdiction.2  But,  as  was  pointed  out  in  a later  case,  the 
fact  that  the  forms  given  in  Sched.  IV.  form  part  of  the  Act  was 
not  brought  to  the  attention  of  the  Court.3  And  in  the  next 
case  on  the  subject,  it  was  held  that  a specific  alteration  of  an 
existing  work  might  be  ordered.  A watercloset  in  the  centre 
of  a house  being  a nuisance,  the  sanitary  authority  gave  notice 
to  the  owner  of  the  house  to  abate  that  nuisance,  and  for  that 
purpose  to  remove  the  closet  from  the  centre  of  the  house 
and  place  it  near  an  outer  wall  where  there  might  be  efficient 
ventilation,  and  to  fix  the  soil  pipe  outside  the  walls.  The 


(1)  Brown  v.  Biggleswade  Union , 
Times  newspaper,  19th  May,  1879  J 
43  J.  P.  554. 

(2)  Ex  parte  Whitchurch , L.  R. 
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38  & 39  Viet,  owner  making  default  in  so  doing,  the  justices  ordered  him 

c.  55> s-  96,  n.  tQ  tjie  things  specified.  This  order  was  upheld  by  the 
Court.1 

Again,  a privy  discharged  night  soil  and  offensive  matter 
on  the  bank  of  a river.  The  sanitary  authority  served  the 
owner  of  the  premises  with  a notice  to  abate  the  nuisance,  and 
for  that  purpose  “ to  remove  the  present  pipes  and  pan,  level 
the  floor  under  the  seat  of  the  privy,  and  provide  a galvanized 
double  handle  fixed  under  the  seat,  the  cover  of  which  said 
seat  to  be  movable,  so  that  the  premises  should  no  longer  be 
a nuisance  or  injurious  to  health,”  and  the  justices  at  sessions 
made  an  order  in  the  terms  of  the  notice.  It  was  held  that 
they  had  jurisdiction  to  make  the  order.2  So  in  another  case 
they  were  held  to  have  power  to  make  an  order  to  deodorize 
and  fill  in  certain  privies,  and  convert  them  into  proper  pan 
water-closets,  and  connect  them  with  the  main  drains.3  And, 
lastly,  the  Court  has  held  that  the  order  of  justices  must 
specify  the  works  and  things  to  be  done,  and  made  absolute  a 
rule  for  a certiorari  to  quash  an  order  which  only  required  the 
defendant  to  abate  the  nuisance,  “and  for  that  purpose  to 
execute  such  works  as  may  be  necessary  to  completely  remove 
the  nuisance,  and  prevent  its  recurrence.”  4 In  the  case,  how- 
ever, of  such  a nuisance  as  that  caused  by  a chimney  sending 
forth  black  smoke,  the  execution  of  works  may  not  be  neces- 
sary, and  in  that  case  it  is  sufficient  to  require  the  person 
responsible  to  abstain  from  permitting  the  smoke  to  issue  from 
the  chimney.5 

The  local  authority  must  exercise  their  discretion  with 
respect  to  each  particular  case  in  which  a nuisance  is  alleged 
to  exist,  and  not  lay  down  a general  rule  requiring  the 
execution  of  certain  works  wheresoever  they  may  not  already 
be  provided.6 

Prohibiting  Recurrence  of  Nuisance. — A town  council,  under 
contract  with  some  farmers,  delivered  ashes  and  manure  on  a 
field  in  the  district  of  a rural  authority,  and  the  deposit  became 
a nuisance,  being  placed  near  a road  on  which  there  was  a 
large  traffic.  The  corporation  being  summoned  before  the 
justices  were  convicted,  and  an  order  was  made  under  the 
above  section  both  requiring  the  abatement  of  the  nuisance, 
and  prohibiting  its  recurrence.  It  was  held  on  a special  case 
that  though  the  latter  part  of  the  order  was  within  the  powers 


(1)  Ex  parte  Saunders , L.  R.  II 
Q.  B.  D.  191  ; 52  L.  J.  M.  C.  89 ; 
31  W.  R.  918  j 47  J-  P.  584. 

(2)  Reg.  v.  Llewellyn , L.  R.  13 
Q.  B.  D.  681  j 33  W.  R.  150  j 49 
J.  P.  101. 

(3)  Whitaker  v.  Derby  Sa?iitary 
Authority,  55  L.  J.  M.  C.  8 ; 50  J.  P. 
357- 

(4)  Reg.  v.  Wheatley,  L.  R.  16 


Q.  B.  D.  34;  55  L.  J.  M.  C.  11 ; 
54  L.  T.  (N.s.)  680  ; 34  W.  R.  257  ; 
50  J.  P.  424. 

(5)  Millard  v.  Wastall,  L.  R. 
1898,  1 Q.  B.  342  ; 67  L.  J.  Q.  B. 
277 ; 77  L.  T.  (n.s.)  692  j 46 
W.  R.  258;  62  J.  P.  135. 

(6)  See  Tinkler  v.  Wandsivorth 
District  Board,  post , p.  203. 


Nuisances. 


197 


III.] 

of  the  justices  and  rightly  made,  and  should  be  affirmed,  the 
former  part  requiring  abatement  of  the  nuisance  was  wrong ; 
for  from  the  time  that  the  deposit  was  placed  on  the  land  it 
was  a nuisance  which  the  tenant  in  the  first  instance  caused, 
and  for  which  he  was  responsible,  and  that  the  appellants  were 
not  the  proper  persons  to  call  on  to  abate  it,  seeing  that 
when  the  deposit  was  once  on  the  land,  they  had  no  power  to 
remove  it.1 


Sect.  97.  Where  the  nuisance  proved  to  exist  is  such 
as  to  render  a house  or  building,  in  the  judgment  of  the 
court,  unfit  for  human  habitation,  the  court  may  prohibit 
the  using  thereof  for  that  purpose  until,  in  its  judgment, 
the  house  or  building  is  rendered  fit  for  that  purpose ; 
and  on  the  court  being  satisfied  that  it  has  been  rendered 
fit  for  that  purpose  the  court  may  determine  its  previous 
order  by  another,  declaring  the  house  or  building  habi- 
table, and  from  the  date  thereof  such  house  or  building 
may  be  let  or  inhabited. 


Note. — Houses  unfit  for  Habitation. — See  also  sect.  109  as 
to  closing  an  overcrowded  house  on  a second  conviction  within 
three  months  after  the  first,  and  see  the  power  given  by  sect.  157 
to  urban  authorities  to  make  bye-laws  with  respect  to  new 
houses  unfit  for  habitation. 

The  Housing  of  the  Working  Classes  Act,  1890,  re-enacting 
a provision  of  the  Housing  of  the  Working  Classes  Act,  1885, 2 
creates,  in  every  contract  made  after  the  14th  August,  1885, 
for  letting  for  habitation  a house  or  part  of  a house  at  a rent 
not  exceeding  the  sum  mentioned  as  the  limit  for  composition 
for  rates  in  the  Poor  Rate  Assessment  and  Collection  Act, 
1 86 9, 3 an  implied  condition  that  the  house  is  at  the  com- 
mencement of  the  holding  in  all  respects  reasonably  fit  for 
human  habitation.4 

Sect.  98.  Any  person  not  obeying  an  order  to  comply 
with  the  requisitions  of  the  local  authority  or  otherwise 
to  abate  the  nuisance,  shall,  if  he  fails  to  satisfy  the 
court  that  he  has  used  all  due  diligence  to  carry  out  such 
order,  be  liable  to  a penalty  not  exceeding  ten  shillings 
per  day  during  his  default ; and  any  person  knowingly 


(1)  Scarborough  {May or , <Src.)  v. 
Scarborough  Union , L.  R.  1 Ex.  D. 
344;  34  L.  T.  (N.s.)  768;  40  J.  P. 

726,  followed  in  Letterkenny  Com 
missioners  v.  Collins , 28  L.  R.  Ir. 
235.  See  also  Reg.  v.  Trimble , 36 

L.  T.  (n.s.)  508,  s.  c.  Reg.  v.  Cum- 

berland yy,  41  J.  P.  454,  on  the 


same  point ; but  see  Parkers.  Inge , 
ante , p.  192,  with  regard  to  these 
cases. 

(2)  48  & 49  Viet.  c.  72,  s.  12. 

(3)  32  & 33  Viet.  c.  41,  s.  3. 

(4)  53  & 54  Viet.  c.  70,  s.  75, 
post. 


38  & 39  Viet, 
c-  55>  s.  96,  n. 
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and  wilfully  acting  contrary  to  an  order  of  prohibition 
shall  be  liable  to  a penalty  not  exceeding  twenty  shillings 
per  day  during  such  contrary  action ; moreover,  the  local 
authority  may  enter  the  premises  to  which  any  order 
relates,  and  abate  the  nuisance,  and  do  whatever  may  be 
necessary  in  execution  of  such  order,  and  recover  in  a 
summary  manner  the  expenses  incurred  by  them  from 
the  person  on  whom  the  order  is  made. 


Note. — Penalty. — With  regard  to  the  recovery  of  penalties, 
see  sects.  251-253. 

The  penalty  under  sect.  98  cannot  be  recovered  without  a 
fresh  summons  being  taken  out  for  disobeying  the  justices’ 
order  to  abate  the  nuisance.1 

Sect.  306  imposes  penalties  on  persons  obstructing  the  local 
authority  or  their  officers  in  the  execution  of  the  Act,  and  on 
occupiers  of  premises  preventing  the  owners  from  obeying  the 
provisions  of  the  Act. 

Contravention  of  Order  to  abate  Nuisance. — Where  the  person 
ordered  to  execute  works  to  abate  a nuisance  does  some  works, 
but  not  to  the  extent  or  in  the  manner  ordered,  the  justices, 
on  an  application  to  enforce  the  order,  appear  to  have  no 
power  to  dismiss  the  complaint  if  they  are  of  opinion  that 
all  that  was  really  necessary  to  be  done  has  been  done,  but 
are  bound  to  enforce  execution  of  the  order.2 

Where  an  order  to  abate  a nuisance  by  removing  offensive 
privies,  &c.,  was  directed  to  “the  owner  or  to  the  Nuisances 
Removal  Committee,”  the  owner  being  directed  to  remove  the 
same  within  seven  days,  and  if  such  order  were  not  complied 
with,  the  committee  were  authorized  and  required  to  enter 
and  remove  the  nuisance  complained  of,  and  the  seven 
days  elapsed  without  the  owner  or  the  committee  having 
removed  the  nuisance,  it  was  held  that  the  justices  had 
power  to  fine  the  owner,  under  the  corresponding  clause 
of  the  Nuisances  Removal  Act,  1855, 3 for  disobedience  to 
the  order,  although  it  was  directed  to  the  committee  as  well 
as  to  him.4 

Execution  of  Works  by  Local  Authority . — Under  sects.  102, 
305,  the  local  authority  can  enforce  the  admission  of  their 
officers  to  premises  for  the  purpose  of  carrying  out  the 
provisions  of  the  Act  in  certain  cases. 

The  clause  of  the  Nuisances  Removal  Act,  1855,  above 
mentioned,  which  imposed  a penalty  on  persons,  on  whom 


(1)  See  Reg.  v.  Jenkins , 3 B.  & S. 
1 16;  32  L.  J.  M.  C.  1 ; 9 Jur. 
(N.s.)  570;  7 L.  T.  (N.s.)  272; 
II  W R.  20 ; 26  J.  P.  775. 

(2)  See  Hargreaves  v.  Taylor , 

ante , p.  108,  decided  with  reference 


to  a provision  similar  to  s.  41. 

(3)  18  & 19  Viet.  c.  121,  s.  14. 

(4)  Tomlins  v.  Great  Stan  more, 
12  L.  T.  (N.s.)  1 18;  29  J.  P. 
II 7. 
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an  order  of  justices  had  been  made  under  the  Act,  for  38  & 39  Viet. 

disobedience  to  the  order,  and  which  authorized  the  local  c*  $5* s-  9°>  n* 

authority  to  enter  on  the  premises  and  abate  the  nuisance, 

was  merely  permissive  in  the  latter  respect ; and  an  application 

for  a mandamus  to  compel  the  local  authority  to  enforce  the 

order  on  the  default  of  the  person  upon  whom  it  was  made  was 

refused  on  the  ground  that  the  board  had  a discretion  in  the 

matter.1 

Sect.  99.  Where  any  person  appeals  against  an  order  Appeal 
to  the  court  of  quarter  sessions  in  manner  provided  by  er* 

this  Act,  no  liability  to  penalty  shall  arise,  nor  shall  any  * * 

proceedings  be  taken  or  work  be  done  under  such  order  " 
until  after  the  determination  of  such  appeal,  unless  such 
appeal  ceases  to  be  prosecuted. 

Note. — Appeal. — With  regard  to  appeals  to  Quarter  Sessions, 
see  sect.  269.  See  also  the  provision  in  sect.  268,  with  regard 
to  appeals  to  the  Local  Government  Board. 

Sect.  100.  Whenever  it  appears  to  the  satisfaction  of  In  certain 
the  court  of  summary  jurisdiction  that  the  person  by  ^es^(ier 
whose  act  or  default  the  nuisance  arises,  or  the  owner  or  ^dressed  to 
occupier  of  the  premises  is  not  known  or  cannot  be  local  autho- 
found,  then  the  order  of  the  court  may  be  addressed  to  rity. 
and  executed  by  the  local  authority. 

Note. — Order  addressed  to  Local  Authority. — A form  for  such 
order  is  given  in  Sched.  IV.,  Form  D. 

Sect.  101.  Any  matter  or  thing  removed  by  the  local  Power  to  sell 
authority  in  abating  any  nuisance  under  this  Act  may  be  “a^u^5^c* 
sold  by  public  auction  : and  the  money  arising  from  the  g ^3  ’ 

sale  may  be  retained  by  the  local  authority,  and  applied 
in  payment  of  the  expenses  incurred  by  them  with  re- 
ference to  such  nuisance,  and  the  surplus  (if  any)  shall 
be  paid,  on  demand,  to  the  owner  of  such  matter  or 
thing. 

Note. — Sale  of  Matter  removed. — The  marginal  note  suggests 
the  kind  of  “ matter  or  thing  ” which  may  be  sold  under  this 
section. 

See  sect.  49  with  regard  to  the  sale  or  disposal  of  filth  in  the 
cases  there  mentioned. 

(1)  In  re  Ham  Local  Board , 26  Bassett , 7 E.  & B.  280;  3 Jur. 

L.  J.  M.  C.  64  ; s.  c.  nom.  Ex  parte  (n.s.)  136. 
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38  & 39  Viet.  Sect.  102.  The  local  authority,  or  any  of  their  officers, 

c.  55,  s.  102.  admitted  into  any  premises  for  the  purpose  of 

entT^of^ local  exam^ning  as  to  the  existence  of  any  nuisance  thereon, 
authority.  or  enforcing  the  provisions  of  any  Act  in  force  within 
N.R.  1855,  the  district  requiring  fireplaces  and  furnaces  to  consume 
s.  11.  their  own  smoke,  at  any  time  between  the  hours  of  nine 

fs^O^nd ’3 1 *n  f°renoon  anc^  s^x  the  afternoon,  or  in  the  case 
ss.  an  1 • 0f  a nuisance  arising  in  respect  of  any  business,  then  at 
any  hour  when  such  business  is  in  progress  or  is  usually 
carried  on. 

Where  under  this  Act  a nuisance  has  been  ascertained 
to  exist,  or  an  order  of  abatement  or  prohibition  has 
been  made,  the  local  authority  or  any  of  their  officers 
shall  be  admitted  from  time  to  time  into  the  premises 
between  the  hours  aforesaid,  until  the  nuisance  is  abated, 
or  the  works  ordered  to  be  done  or  completed,  as  the 
case  may  be. 

Where  an  order  of  abatement  or  prohibition  has  not 
been  complied  with,  or  has  been  infringed,  the  local 
authority,  or  any  of  their  officers,  shall  be  admitted  from 
time  to  time  at  all  reasonable  hours,  or  at  all  hours 
during  which  business  is  in  progress  or  is  usually  carried 
on,  into  the  premises  where  the  nuisance  exists,  in  order 
to  abate  the  same. 

If  admission  to  premises  for  any  of  the  purposes  of 
this  section  is  refused,  any  justice  on  complaint  thereof 
on  oath  by  any  officer  of  the  local  authority  (made  after 
reasonable  notice  in  writing  of  the  intention  to  make 
the  same  has  been  given  to  the  person  having  custody  of 
the  premises),  may,  by  order  under  his  hand,  require  the 
person  having  custody  of  the  premises  to  admit  the  local 
authority,  or  their  officer,  into  the  premises  during  the 
hours  aforesaid,  and  if  no  person  having  custody  of  the 
premises  can  be  found,  the  justice  shall,  on  oath  made 
before  him  of  that  fact,  by  order  under  his  hand  authorise 
the  local  authority  or  any  of  their  officers  to  enter  such 
premises  during  the  hours  aforesaid. 

Any  order  made  by  a justice  for  admission  of  the  local 
authority  or  any  of  their  officers  on  premises  shall  con- 
tinue in  force  until  the  nuisance  has  been  abated,  or 
the  work  for  which  the  entry  was  necessary  has  been 
done. 

Note. — Admission  to  Premises . — Sched.  IV.,  F.,  gives  a form 
v for  the  order  requiring  the  person  having  the  custody  of 

premises  to  admit  the  local  authority  or  their  officer.  See  also 
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the  following  section,  imposing  a penalty  on  any  person  dis- 
obeying an  order  to  admit  the  local  authority. 

Under  sect.  305,  also,  the  local  authority  may  obtain  an  order 
requiring  the  owner  or  occupier  to  admit  them  or  their  officer 
to  his  premises  for  certain  purposes  there  mentioned;  and 
sect.  306  imposes  a penalty  on  any  person  obstructing  the 
execution  of  the  Act.  See  also  sect.  98,  which  authorizes  the 
local  authority  to  enter  on  premises  to  abate  a nuisance  in 
respect  of  which  an  order  of  abatement  has  been  made. 

Persons  authorized  by  the  sanitary  authority  or  a justice  may 
enter  tents,  vans,  sheds,  or  similar  structures  used  as  human 
habitations  to  ascertain  whether  there  is  any  contravention  of 
the  bye-laws  made  for  the  prevention  of  nuisances  in  such 
structures.1 

A notice  of  intention  to  enter  premises  to  examine  them  2 
was  held  not  to  be  necessary  in  order  to  justify  proceedings  for 
the  abatement  of  an  alleged  nuisance.3 

Inspection  of  Premises. — Having  obtained  admission  to  the 
premises,  the  inspection  of  the  alleged  nuisance  should  be  so 
conducted  as  to  enable  the  local  authority  to  determine  whether 
it  exists,  or  whether  it  existed  at  the  time  when  the  notice  was 
given,  and  whether,  although  it  has  since  been  removed  or  dis- 
continued, it  is  likely  to  recur  or  to  be  repeated  ; and  in  all  cases 
it  will  be  the  most  expedient  course  to  reduce  to  writing  the 
result  of  the  inspection.  When  the  inspection  is  made  by  an 
officer  of  the  local  authority,  it  will  also  be  expedient  for  that 
authority,  on  receiving  the  report  of  their  officer,  formally,  and 
in  writing,  to  record  the  conclusions  to  which  they  have  come 
after  considering  his  report,  in  order  to  ground  further  pro- 
ceedings. The  above  section  only  gives  a power  of  inspection 
to  local  authorities  and  their  officers. 

When  certain  persons  filed  a bill  to  restrain  a nuisance  from 
the  manufacture  of  chemicals,  and  then  applied  to  the  Court  of 
Chancery  for  leave  to  inspect  the  works  to  ascertain  how  the 
nuisance  was  occasioned,  the  Court  held  that  the  nuisance 
must  be  proved  by  something  altogether  external,  and  refused 
the  application.4 

Execution  of  Works. — It  should  be  borne  in  mind  that  the 
Act  gives  no  power  to  the  local  authority  to  enter  upon  any 
premises  to  execute  works,  such  as  are  contemplated  by  this 
section,  except  in  the  event  of  disobedience  of  an  order  of 
justices ; and  that,  if  they  make  such  an  entry  without  an  order, 
they  may  be  restrained ; for  if  a tribunal  having  a limited 
jurisdiction  goes  beyond  that  jurisdiction,  it  is  unnecessary  to 
resort  to  the  appeal  clause  of  the  Act,  as  the  Court  interferes 

(1)  48  & 49  Viet  c.  72,  s.  9 (3),  (3)  Atnys  v.  Creed , L.  R.  4 

ante , p.  172.  Q.  B.  122  ; 38  L.  J.  M.  C.  22  ,:  17 

(2)  Under  18  & 19  Viet.  c.  121,  W.  R.  118. 

s.  11;  corresponding  to  s.  102  of  (4)  Barlow  v.  Bailey , 22  L.  T 

the  present  Act.  (n.s.)  464  ; 18  W.  R.  783. 


38  & 39  Viet, 
c.  55,  s.  102,  n. 
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38  & 39  Viet, 
c.  55.  s.  102,  n. 


for  the  purpose  of  restraining  the  exercise  of  powers  beyond 
the  jurisdiction  of  the  bodies  exercising  them.  And  further, 
Turner,  L.J.,  said  that  it  might  be  as  well  to  caution  the 
defendants,  intrusted  as  they  were  by  the  Act1  with  very 
extensive  powers,  that  it  was  their  bounden  duty  to  look  well 
that  they  kept  strictly  within  their  powers,  and  not  to  be 
guided  by  any  fancied  opinions  of  their  own  as  to  the 
“ spirit  ” of  the  Act  by  which  they  were  governed.  This  was 
in  a case  which  had  come  before  Vice-Chancellor  Stuart  on  a 
motion  for  an  injunction  to  restrain  the  Board  of  Works  for 
the  Wandsworth  district  from  pulling  down  or  converting  into 
water-closets  the  privies  attached  to  thirty-nine  cottages 
belonging  to  the  plaintiff.  The  Board  had  caused  a notice 
to  be  served  on  the  plaintiffs  agent,  requiring  the  plaintiff  to 
commence,  within  fourteen  days,  the  conversion  of  the  privies 
in  question  into  water-closets.  The  plaintiff  in  consequence 
informed  the  Board  that  the  occupiers  of  the  cottages  were 
satisfied  with  the  accommodation  which  was  attached  to  their 
dwellings,  and  that  the  proposed  water-closets  would  be  found 
inconvenient,  and  be  perpetually  getting  out  of  order.  The 
Board  replied  that  it  was  their  intention  to  do  away  with  all 
privies  in  their  district  where  there  was  available  drainage  for 
water-closets.  A sewer  having  been  in  the  meantime  con- 
structed by  the  Board  for  carrying  off  the  sewage  matter  from 
the  water-closets  proposed  to  be  constructed  on  the  plaintiffs 
premises,  they  served  his  agent  with  a notice  to  the  effect 
that  as  the  plaintiff  had  not  constructed  the  works  required  by 
them  to  be  constructed  by  their  former  notice,  the  workmen  of 
their  contractor  would  forthwith  execute  such  works  on  or  after 
the  expiration  of  seven  days  from  the  service  of  the  notice,  and 
that  they  would  adopt  the  course  provided  by  the  law  for 
enforcing  the  payment  of  the  expenses  thereby  incurred.  After- 
wards the  defendants’  workmen  entered  on  the  plaintiffs 
premises  and  commenced  the  works.  An  injunction  was 
granted  on  the  plaintiff  undertaking  to  proceed  without  delay 
to  construct  at  his  own  expense  proper  and  sufficient  works 
and  conveniences  on  the  premises,  so  as  not  to  be  objection- 
able as  a nuisance  or  liable  to  removal  under  any  proceedings 
before  justices,  under  the  12th,  13th,  and  14th  sections  of  the 
Nuisances  Removal  Act,  1855  ; and  on  appeal  the  injunc- 
tion was  confirmed  by  Knight-Bruce  and  Turner,  L.JJ.  ; 
their  Lordships  holding,  that,  assuming  that  a district  board 
had  jurisdiction  to  order  water-closets  to  be  provided  instead  of 
privies  in  particular  cases  where  such  an  alteration  might  be 
required,  yet  they  were  bound  to  exercise  their  discretion  in 
each  particular  instance,  and  were  not  empowered  to  lay  down 
any  general  rule  requiring  that  in  all  cases  water-closets  should 
be  provided  in  the  place  of  privies ; and  that  the  jurisdiction  of 
the  Court  of  Chancery  to  interfere  by  injunction  was  not  ousted 


(1)  18  & 19  Viet.  c.  120. 
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by  the  provision  1 giving  an  appeal  to  the  Metropolitan  Board  38  & 39  Viet, 
of  Works.2  c.  55,  s.  102,  n 

Further  as  to  the  provision  of  water-closets,  see  sect.  36  and 
the  note  to  that  section. 

Sect.  103.  Any  person  who  refuses  to  obey  an  order  Penalty  for 
of  a justice  for  admission  of  the  local  authority  or  any  of  disobedience 
their  officers  on  any  premises  shall  be  liable  to  a penalty  ^ ^^355 
not  exceeding  five  pounds.  s 3^  * 

Note. — Penalty . — With  regard  to  the  recovery  of  penalties, 
see  sect.  251,  et  seq.  See  also  the  penalties  imposed  by 
sect.  306,  for  obstructing  the  execution  of  the  Act  in  other 
ways. 

Sect.  104.  All  reasonable  costs  and  expenses  incurred  Costs  and 
in  making  a complaint,  or  giving  notice,  or  in  obtaining  exPeQf.es 
any  order  ot  the  court  or  any  justice  m relation  to  a provisions 
nuisance  under  this  Act,  or  in  carrying  the  same  into  relating  to 
effect,  shall  be  deemed  to  be  money  paid  for  the  use  and  nuisances, 
at  the  request  of  the  person  on  whom  the  order  is  made ; 
or  if  the  order  is  made  on  the  local  authority,  or  if  no  s’ 
order  is  made,  but  the  nuisance  is  proved  to  have  existed 
when  the  complaint  was  made  or  the  notice  given,  then 
of  the  person  by  whose  act  or  default  the  nuisance  was 
caused ; and  in  case  of  nuisances  caused  by  the  act  or 
default  of  the  owner  of  premises,  such  costs  and  expenses 
may  be  recovered  from  any  person  who  is  for  the  time 
being  owner  of  such  premises : Provided  that  such  costs 
and  expenses  shall  not  exceed  in  the  whole  one  year’s 
rackrent  of  the  premises. 

Such  costs  and  expenses,  and  any  penalties  incurred  San.  1866, 
in  relation  to  any  such  nuisance,  may  be  recovered  in  a s- 
summary  manner  or  in  any  county  or  superior  court ; and 
the  court  shall  have  power  to  divide  costs,  expenses,  and 
penalties  between  persons  by  whose  acts  or  defaults  a 
nuisance  is  caused  as  to  it  may  seem  just. 

Any  costs  and  expenses  recoverable  under  this  section 
by  a local  authority  from  an  owner  of  premises  may  be 
recovered  from  the  occupier  for  the  time  being  of  such 
premises ; and  the  owner  shall  allow  such  occupier  to 
deduct  any  moneys  which  he  pays  under  this  enactment 
out  of  the  rent  from  time  to  time  becoming  due  in  respect 
of  the  said  premises,  as  if  the  same  had  been  actually 
paid  to  such  owner  as  part  of  such  rent : 

(1)  18  & 19  Viet.  c.  120,  s.  211.  L.  J.  Ch.  342  ; 4 Jur.  (N.S.)  293  ; 

(2)  Tinkler  v.  Wandsworth  Dis-  22  J.  P.  223. 
trict  Board , 2 De  G.  & J.  261  ; 27 
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38  & 39  Viet, 
c.  55,  s.  104. 


Provided  that  no  such  occupier  shall  be  required  to 
pay  any  further  sum  than  the  amount  of  rent  for  the  time 
being  due  from  him,  or  which,  after  demand  of  such  costs 
or  expenses  from  such  occupier,  and  after  notice  not  to 
pay  his  landlord  any  rent  without  first  deducting  the 
amount  of  such  costs  or  expenses,  becomes  payable  by 
such  occupier,  unless  he  refuses,  on  application  to  him 
by  the  local  authority,  truly  to  disclose  the  amount  of  his 
rent  and  the  name  and  address  of  the  person  to  whom 
such  rent  is  payable ; but  the  burden  of  proof  that  the 
sum  demanded  from  any  such  occupier  is  greater  than 
the  rent  due  by  him  at  the  time  of  such  notice,  or  which 
has  since  accrued,  shall  lie  on  such  occupier : 

Provided  also  that  nothing  herein  contained  shall  affect 
any  contract  between  any  owner  or  occupier  of  any  house 
building  or  other  property  whereby  it  is  or  may  be 
agreed  that  the  occupier  shall  pay  or  discharge  all  rates 
dues  and  sums  of  money  payable  in  respect  of  such  house 
building  or  other  property,  or  to  affect  any  contract 
whatsoever  between  landlord  and  tenant. 


Note. — Recovery  of  Expenses. — The  expenses  of  executing  a 
justices’  order  to  abate  a nuisance,  on  default  of  the  person  to 
whom  the  order  is  directed,  may  be  recovered  summarily  under 
sect.  98.  The  “ person  on  whom  the  order  is  made,”  however, 
appears  to  include  a person  on  whom  a notice  to  abate  a 
nuisance  is  served,  although  no  order  of  justices  has  been 
made.1 

The  real  owner  of  premises  was  abroad,  and  on  the  21st  of 
May  he  executed  a power  of  attorney  to  the  defendant  to  receive 
the  rents  for  him.  This  reached  the  defendant  on  the  22nd  of 
July,  and  the  rent  being  payable  yearly  at  Michaelmas,  he 
received  the  past  year’s  rent  at  the  Michaelmas  following.  In 
June,  that  is,  after  the  execution,  but  before  the  delivery  of  the 
power  of  attorney,  an  order  of  justices  was  made  under  the 
Nuisances  Removal  Act,  1855,  on  the  defendant  as  “owner” 
of  the  premises,  requiring  him  to  remove  a nuisance,  and  in 
default  the  local  authority  themselves  executed  the  necessary 
works  for  abating  the  nuisance.  It  was  held  that  the  defendant 
was  not  liable,  under  sect.  19  of  the  Act,  to  an  action  for 
money  paid,  as  he  was  not  the  agent  or  “ owner  ” when  the 
order  was  made  and  the  works  were  commenced.2 

Generally  it  may  be  observed  with  regard  to  the  recovery  of 
expenses,  that  where  a pecuniary  obligation  is  created  by  a 

(1)  See  Andrew  v.  St.  Olave's  9 Jur.  (n.s.)  867;  s.c.  nom.  War- 

Board  of  Works,  ante,  p.  192.  ton  v.  Bly thing  Union , 7 L.  T. 

(2)  Blything  Union  v.  Warton , (N.S.)  672;  11  W.  R.  306;  27  J.  P. 

3 B.  & S.  352  ; 32  L.  J.  M.  C.  132  ; 87. 
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statute,  and  a remedy  is  expressly  given  for  enforcing  it,  that 
remedy  must  be  adopted.1 

Contracts  betwee?i  Latidlord  atid  Tenant. — With  regard  to  the 
construction  of  such  contracts,  and  the  right  of  the  landlord 
to  recover  from  the  occupier  expenses  which  the  local  authority 
may  recover  from  “ the  owner  ” under  the  Act,  see  the  note  to 
sect.  257. 

Payment  of  Expenses  by  Occupier. — The  Metropolis  Manage- 
ment Act,  1 86 2, 2 contains  a similar  provision  for  the  recovery 
of  expenses  from  the  occupier,  and  the  deduction  of  them  from 
the  rent  payable  by  him  to  his  landlord.  Under  that  provision 
the  tenant  of  a house  received  notice  from  the  vestry  of  the 
parish  to  pay  his  rent  to  them  on  account  of  the  expenses  of 
paving  a road,  and  the  landlord,  being  aware  of  such  notice, 
after  the  rent  became  due,  but  before  the  tenant  had  paid  any 
part  of  it  to  the  vestry,  put  in  a distress.  In  an  action  for 
wrongful  distress  it  was  held  that  as  the  landlord’s  right  of 
distress  was  not  taken  away  by  the  Act,  the  tenant  was 
not  protected  till  he  had  actually  paid  his  rent  to  the 
vestry.3 


38  & 39  Viet, 
c.  55,  s.  104,  n. 


Sect.  105.  Complaint  may  be  made  to  a justice  of  the  Power  of 
existence  of  a nuisance  under  this  Act  on  any  premises  individual  to 
within  the  district  of  any  local  authority  by  any  person  to 

aggrieved  thereby,  or  by  any  inhabitant  of  such  district,  nuisance, 
or  by  any  owner  of  premises  within  such  district,  and  N.R.  1860, 
thereupon  the  like  proceedings  shall  be  had  with  the  like  s-  13. 
incidents  and  consequences  as  to  making  of  orders, 
penalties  for  disobedience  of  orders,  appeal,  and  other- s' 
wise,  as  in  the  case  of  a complaint  relating  to  a nuisance 
made  to  a justice  by  the  local  authority  : 

Provided  that  the  court  may,  if  it  thinks  fit,  adjourn 
the  hearing  or  further  hearing  of  the  summons  for  an 
examination  of  the  premises  where  the  nuisance  is  alleged 
to  exist,  and  may  authorize  the  entry  into  such  premises 
of  any  constable  or  other  person  for  the  purposes  of  such 
examination : 

Provided  also  that  the  court  may  authorize  any  con- 
stable or  other  person  to  do  all  necessary  acts  for 
executing  an  order  made  under  this  section,  and  to  re- 
cover the  expenses  from  the  person  on  whom  the  order  is 
made  in  a summary  manner. 

Any  constable  or  other  person  authorized  under  this 
section  shall  have  the  like  powers  and  be  subject  to  the 
like  restrictions  as  if  he  were  an  officer  of  the  local 


as 

(1)  St.  Pane r as  Vestry  v.  Batter- 
bury , 2 C.  B.  (n.s.)  477  ; 26  L.  J. 
C.  P.  243;  3 Jur.  (N.S.)  1106. 

(2)  25  & 26  Viet.  c.  102,  s.  96. 


(3)  Ryan  v.  Thompson , L.  R.  3 
C.  P.  144;  37  L.  J.  C.  P.  134  ; 
17  L.  T.  (n.s.)  506  ; 16  W.  R.  314 ; 
32  J.  P.  135. 
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authority  authorized  under  the  provisions  of  this  Act 
relating  to  nuisances  to  enter  any  premises  and  do  any 
acts  thereon. 

Note. — Procedure. — For  the  proceedings  consequent  on  a 
complaint  by  the  local  authority,  see,  as  to  the  summons, 
sect.  95;  as  to  the  order,  sects.  96,  97,  100;  as  to  contraven- 
tion of  the  order,  sect.  98 ; and  as  to  appeals  to  quarter 
sessions,  sects.  99,  269.  The  provisions  of  these  clauses 
relating  to  the  abatement  of  nuisances  do  not  abridge  any 
rights  which  persons  have  of  procuring  their  abatement  or 
prohibition  under  other  clauses  or  independently  of  this  statute 
altogether;  see  sect.  in. 

When  the  complaint  is  made  to  a justice  by  an  inhabitant, 
it  is  not  necessary  for  any  notice  to  abate  the  nuisance  to  be 
given  by  the  local  authority.1 

Double  Conviction. — A person  cannot  be  convicted  under  this 
section  and  also  under  sect.  98  in  respect  of  disobedience  to 
orders  relating  to  the  same  offence.  Thus,  where  an  order  was 
made,  in  1871,  under  the  Nuisances  Removal  Act,  1855, 2 to 
cease  sending  forth  black  smoke  from  a chimney  so  as  to  be  a 
nuisance,  and  another  order  was  made  in  1874  under  a clause 
of  the  Nuisances  Removal  Act,  i860,3  which  corresponded  to 
the  above  section  of  the  present  Act,  to  discontinue  a similar 
nuisance,  and  prohibiting  its  recurrence ; and  in  1875  the 
appellant  was  convicted  for  disobeying  both  the  order  of  abate- 
ment of  1871,  and  the  order  of  prohibition  of  1874,  upon  the 
same  evidence,  the  conviction  for  disobeying  the  second  order 
was  quashed.4 

Sect.  106.  Where  it  is  proved  to  the  satisfaction  of 
the  Local  Government  Board  that  a local  authority  have 
made  default  in  doing  their  duty  in  relation  to  nuisances 
under  this  Act,  the  Local  Government  Board  may  autho- 
rize any  officer  of  police  acting  within  the  district  of  the 
defaulting  authority  to  institute  any  proceeding  which 
the  defaulting  authority  might  institute  with  respect  to 
such  nuisances,  and  such  officer  may  recover  in  a summary 
manner  or  in  any  county  or  superior  court  any  expenses 
incurred  by  him,  and  not  paid  by  the  person  proceeded 
against,  from  the  defaulting  authority : 

But  such  officer  of  police  shall  not  be  at  liberty  to 
enter  any  house  or  part  of-  a house  used  as  the  dwelling 

(1)  Cocker  v.  Cardwell , L.  R.  5 90,  s.  19. 

Q.  B.  15  ; 39  L.  J.  M.  C.  28  ; 21  (3)  23  & 24  Viet.  c.  77,  s.  13. 

L.  T.  (n.s.)  457;  18  W.  R.  212  ; (4)  Eddleston  v.  Barnes , L.  R.  1 

34  J.  P.  516.  Ex.  D.  67  ; 45  L.  J.  M.  C.  73  ; 34 

(2)  18  & 19  Viet.  c.  121,  ss.  12,  L.  T.  (N.s.)  497;  40  J.  P.  88. 

13,  as  extended  by  29  & 30  Viet.  c. 
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of  any  person  without  such  person’s  consent,  or  without 
the  warrant  of  a justice,  for  the  purpose  of  carrying  into 
effect  this  enactment. 

Note. — Enforcement  of  Duty  by  Local  Government  Board. — 
To  set  in  motion  the  powers  of  the  Local  Government  Board 
under  this  section,  some  person  aggrieved  by  the  nuisance 
should  address  a memorial  to  that  Board  on  the  subject.  See 
also  sect.  299  with  regard  to  the  enforcement  of  the  duty  of  a 
local  authority,  on  their  default  in  its  performance,  by  mandamus, 
or  by  the  appointment  of  a person  to  perform  such  duty. 
Under  the  Local  Government  Act,  1894,1  the  county  council 
may  call  upon  a rural  district  council  to  perform  their  duty 
under  the  present  Act,  on  complaint  of  their  default  being 
made  by  the  parish  council  or  meeting. 

As  to  summary  proceedings,  see  sect.  251. 

Sect.  107.  Any  local  authority  may,  if  in  their  opinion 
summary  proceedings  would  afford  an  inadequate  remedy, 
cause  any  proceedings  to  be  taken  against  any  person  in 
any  superior  court  of  law  or  equity  to  enforce  the  abate- 
ment or  prohibition  of  any  nuisance  under  this  Act,  or  for 
the  recovery  of  any  penalties  from  or  for  the  punishment 
of  any  persons  offending  against  the  provisions  of  this 
Act  relating  to  nuisances,  and  may  order  the  expenses  of 
and  incident  to  all  such  proceedings  to  be  paid  out  of 
the  fund  or  rate  applicable  by  them  to  the  general 
purposes  of  this  Act. 

Note. — Nuisance  Clauses  to  be  cumulative. — Sect,  in  allows 
proceedings  under  other  than  the  nuisance  clauses  of  the  Act,2 
or  independently  of  the  Act  altogether,  to  be  taken  whether 
those  clauses  would  afford  an  adequate  remedy  or  not ; and 
sect.  341  renders  the  whole  of  the  powers  given  by  the  Act 
cumulative. 

Proceedings  in  Equity. — For  “ any  superior  court  of  equity  ” 
read  “the  Chancery  Division  of  the  High  Court  of  Justice.”  3 

The  Court  of  Appeal  granted  an  injunction  at  the  instance 
of  the  Attorney-General  to  restrain  the  owner  of  a vacant  piece 
of  land  in  the  metropolis  from  allowing  it  to  remain  in  such  a 
state  as  to  be  a nuisance  or  injurious  to  health.  The  land 
had  been  surrounded  by  a hoarding,  but  the  hoarding  had 
become  dilapidated,  and  persons  deposited  filth  and  refuse  on 
the  land.  The  Court  declared  that  it  was  the  duty  at  common 
law  of  the  owner  of  such  vacant  land  to  prevent  it  from  being 
a public  nuisance ; and  that  the  statutory  powers  of  the  local 

(1)  56  & 57  Viet.  c.  73,  ss.  16,  clauses,  see  the  note  to  sect.  91, 

19  (S),  posr.  ante , pp.  169,  170. 

(2)  With  regard  to  such  other  (3)  36  & 37  Viet.  c.  66,  s.  4. 


38  & 39  Viet, 
c.  55,  s.  106. 


Local  autho- 
rity may 
take  pro- 
ceedings in 
superior 
court  for 
abatement  of 
nuisances. 
N.R.  1855, 
s.  30. 


38  & 39  Viet, 
c.  55,  s.  107,  n. 


208  The  Public  Health  Act , 1875.  [Part 


authority  for  dealing  with  the  nuisance  did  not  prevent  the 
Court  from  granting  the  injunction.1 

If  the  local  authority  sustain  no  damage  they  cannot  generally 
bring  an  action  to  restrain  a public  nuisance,  such  as  the 
deposit  of  refuse  on  land  in  such  a manner  as  to  create  a 
nuisance  and  danger  to  the  health  of  the  occupiers  of  neigh- 
bouring premises,  without  the  fiat  of  the  Attorney-General.2 
But  where  the  authority  had  themselves  leased  a sewage  farm 
to  a company,  who  undertook  to  keep  the  works  in  proper 
order,  the  Court  overruled  objections  that  the  Attorney-General 
was  not  a party  to  an  action  for  an  injunction  to  restrain  a 
nuisance  arising  at  the  works,  and  that  no  special  damage  was 
alleged.3 

The  occupier  should  be  a party  to  an  action  by  the  owner 
for  an  injunction  to  restrain  a nuisance  to  premises  in  his  occu- 
pation, where  such  nuisance  is  of  a temporary  nature.  It  was 
held  with  respect  to  drainage  matter,  soaking  from  an  adjoining 
stable  on  a higher  level,  and  on  made  ground  placed  there  by 
the  defendants’  predecessor  in  title,  that  the  possessor  was 
responsible  for  nuisances  arising  on  the  land  by  whatever 
means  occasioned,  and  with  regard  to  noise  from  the  stable, 
that  it  was  so  situated  that  the  ordinary  use  of  it  occasioned  a 
nuisance ; and  an  injunction  was  granted,  but  without  costs.4 

To  induce  the  Court  to  restrain  the  use  of  works  alleged  to 
be  injurious  to  neighbouring  property,  the  plaintiff  must  prove 
that  his  property  has  sustained  actual  substantial  damage  which 
is  apparent  to  an  ordinary  person,  and  not  merely  such  damage 
as  can  only  be  perceived  by  means  of  scientific  or  microscopic 
investigation.  In  a case  in  which  this  was  laid  down  the 
extent  and  character  of  the  damage  necessary  to  sustain  an 
application  for  an  injunction,  the  province  of  scientific  evidence, 
the  effect  of  the  previous  existence  of  similar  nuisances,  and  the 
circumstances  under  which  the  Court  will  direct  an  issue  or 


send  an  expert  to  report,  were  discussed.  It  was  unsuccess- 
fully sought  on  the  ground  of  nuisance  from  smoke,  to  stop  a 
large  commercial  work.5 

An  injunction  to  restrain  a general  in  the  army  from  per- 
mitting rifle  practice  on  a common  was  refused,  and  it  was 
held  that  land  vested  under  the  Defence  Acts  in  the  Secretary 
of  State  for  War  in  trust  for  the  Crown  might  be  used  for  all 


(1)  Attorney  - General  v.  Tod 
Heatley , L.  R.  1897,  1 Ch.  560;; 
66  L.  J.  Ch.  275  ; 76  L.  T.  (n.s.) 
174 ; 43  W.  R.  394 ; 61  J.  P.  164. 

(2)  Wallasey  Local  Board  * v. 

Gracey,  L.  R.  36  Ch.  D.  593  ; 56 

L.  J.  Ch.  739;  57  L.T.  (n.s.)  51 i 
35  W.  R.  694;  51  J.  P.  740; 
followed  by  the  Court  of  Appeal  in 

Tottenham  Urban  District  Council 
v.  Williamson  & Sons,  L.  R.  1896, 
2 Q-  B.  353;  65  L.  J.  Q.  B.  591  ; 


75  L.  T.  (n.s.)  238 ; 44  W.  R. 
676  ; 60  J.  P.  725. 

(3)  Nuneaton  Local  Board  v. 
General  Sewage  Company , L.  R.  20 
Eq.  127  ; 44  L.  J.  Ch.  561. 

(4)  Broder  v.  Saillard , L.  R.  2 
Ch.  D.  692  ; 45  L.  J.  Ch.  414;  24 
W.  R.  ion. 

(5)  Salvin  v.  North  Brancepeth 
Coal  Company , L.  R.  9 Ch.  705  ; 
44  L.  J.  Ch.  149;  31  L,  T.  (N.s.) 
154;  22  W.  R.  904. 
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reasonable  military  purposes,  free  from  the  control  of  the  Court,  3$  & 39  Viet, 
and  that  if  the  action  were  sustainable,  the  Secretary  of  State  c*  55» s*  107>n 
was  a necessary  party.1 

Some  of  the  numerous  cases  in  which  injunctions  have  been 
granted  to  restrain  nuisances  caused  by  the  local  authority 
themselves  are  cited  in  the  note  to  sect.  17. 

Where  an  interim  injunction  is  granted  at  the  instance  of  a 
local  board,  the  usual  undertaking  in  damages  may  be  given 
by  the  Board  itself  as  a corporation,  and  the  Court  will  not 
require  the  undertaking  to  be  given  by  a responsible  officer  on 
their  behalf.2 

Proceedings  at  Law. — For  “any  superior  court  of  law ” read 
“ the  Queen’s  Bench  Division  of  the  High  Court  of  Justice.”  3 

A landlord,  who  lets  premises  for  a fixed  and  definite  purpose, 
as  for  instance,  in  order  that  they  may  be  worked  as  a lime 
quarry,  is  liable  for  any  nuisance  that  arises  naturally  and  of 
necessity  from  the  use  of  such  premises  as  contemplated  by 
the  demise.4 

And  the  occupier  of  land  is  liable  for  a nuisance  committed 
on  the  same  land  by  his  licensee.5 

The  law  on  the  subject  was  laid  down  by  Littledale,  J.,  in 
these  terms,  for  the  purpose  of  distinguishing  between  the 
liability  of  the  person  in  possession  of  land  or  houses,  and  that 
of  the  owner  of  a movable  personal  chattel,  such  as  a carriage  : 

“ The  rule  of  law  may  be  that  in  all  cases  where  a man  is 
in  possession  of  fixed  property  he  must  take  care  that  his 
property  is  so  used  and  managed  that  other  persons  are  not 
injured,  and  that,  whether  his  property  be  managed  by  his  own 
immediate  servants  or  by  contractors  or  their  servants.  The 
injuries  done  upon  land  or  buildings  are  in  the  nature  of 
nuisances  for  which  the  occupier  ought  to  be  chargeable  when 
occasioned  by  any  acts  of  persons  whom  he  brings  upon  the 
premises.  The  use  of  the  premises  is  confined  by  the  law  to 
himself,  and  he  should  take  care  not  to  bring  persons  there 
who  do  any  mischief  to  others.”  6 

Removal  of  Nuisance  by  Person  aggrieved. — It  may  be  observed 
here  that  long  before  the  first  Nuisances  Removal  Act,  it  was 
held  that  an  entry  on  the  land  of  another  in  order  to  remove 
a nuisance  of  filth,  by  a person  injured  thereby,  was  justifiable 
without  previous  notice,  where  the  owner  of  the  land  was  him- 
self the  original  wrongdoer  by  placing  it  there.  So  possibly 
also  where  the  nuisance  arises  from  a default  in  the  performance 


(1)  Hawley  v.  Steele , L.  R.  6 Ch. 
D.  521 ; 46  L.  J.  Ch.  782;  37 
L.  T.  (n.s.)  625. 

(2)  East  Moisey  Local  Board 
v.  Lambeth  Waterworks  Company , 

L.  R.  1892,  3 Ch.  289;  62  L.  J. 
Ch.  82  ; 67  L.  T.  (N.s.)  493. 

(3)  36  & 37  Viet.  c.  66,  s.  4. 

(4)  Harris  v.  James  and  Senhouse , 


45  L.  J.  Q.  B.  545  ; 35  L.T.  (N.s.) 
240.  See  also  the  note  to  sect.  41, 
ante , p.  108. 

(5)  White  v.  Jameson , L.  R.  18 
Eq.  303;  22  W.  R.  761  ; 38  J.  P. 
694. 

(6)  Laugher  v.  Pointer , 5 B.  & C. 
547- 
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of  some  obligation  on  him.  But  where  the  nuisance  is  created 
by  another,  and  the  owner  succeeds  to  the  locus  in  quo,  he  is 
entitled  to  notice  before  an  injured  person  can  enter  to  remove 
it.  The  case  of  an  abatement  of  a nuisance  dangerous  to  life 
may,  however,  be  an  exception.1 

Funds  and  Rates . — As  to  the  funds  and  rates  applicable  to 
the  general  purposes  of  the  Act  in  urban  districts,  see  sect.  207, 
and  as  to  those  applicable  in  rural  districts,  sect.  229. 

Sect.  108.  Where  a nuisance  under  this  Act  within 
the  district  of  a local  authority  appears  to  be  wholly  or 
partially  caused  by  some  act  or  default  committed  or 
taking  place  without  their  district,  the  local  authority 
may  take  or  cause  to  be  taken  against  any  person  in 
respect  of  such  act  or  default  any  proceedings  in  relation 
to  nuisances  by  this  Act  authorised,  with  the  same  inci- 
dents and  consequences,  as  if  such  act  or  default  were 
committed  or  took  place  wholly  within  their  district;  so, 
however,  that  summary  proceedings  shall  in  no  case  be 
taken  otherwise  than  before  a court  having  jurisdiction 
in  the  district  where  the  act  or  default  is  alleged  to  be 
committed  or  take  place. 

This  section  shall  extend  to  the  metropolis  so  far  as 
to  authorise  proceedings  to  be  taken  under  it  by  [ any 
nuisance  authority ] in  the  metropolis  in  respect  of  any 
nuisance  within  the  area  of  their  jurisdiction  caused  by 
an  act  or  default  committed  or  taking  place  within  the 
district  of  a local  authority  under  this  Act ; or  by  any 
such  local  authority  in  respect  of  any  nuisance  within 
their  district  caused  by  an  act  or  default  committed  or 
taking  place  within  the  jurisdiction  of  any  such  [ nuisance 
authority']  * * * 

Note. — Nuisance  arising  beyond  the  District. — With  regard  to 
this  section,  the  Local  Government  Board  in  their  circular  on 
the  Act  state  as  follows  : — “ It  was  generally  considered  that 
under  the  Sanitary  Acts  local  authorities  could  not  protect 
the  inhabitants  in  their  respective  districts  against  nuisances 
existing  therein,  but  originating  in  another  district  :2  and  as  it 
often  happened  that  these  nuisances  were  of  a very  serious 
character,  frequent  complaints  were  made  to  the  Board  of  this 
defect  in  the  law.  Sect.  108  now  enables  local  authorities  to 
deal  with  nuisances  of  this  kind,  by  conferring  upon  them  the 
power  of  instituting  legal  proceedings  in  such  cases,  subject  to 
the  condition  that  summary  proceedings  are  to  be  taken  only 

(i)  Jones  v.  Williams , n M.  & Roberts  v.  Rose,  ante , p.  75* 

W.  176  ; 12  L.  J.  Ex.  249  ; see  also  (2)  See  Reg.  v.  Cotton , ante , p. 
Neild\.  London  and  North  Western  193. 

Railway  Company,  post,  p.  704,  and 
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before  the  justices  having  jurisdiction  in  the  district  where  the 
act  complained  of  arises.” 

The  consent  of  the  Attorney-General  to  the  proceedings  is 
not  required  although  the  act  or  default  is  committed  or  the 
premises  are  situated  without  the  district  of  the  local  authority 
that  institutes  the  proceedings  : see  sect.  253. 

Metropolis. — The  last  clause  of  the  above  section,  defining 
the  expression  “ nuisance  authority,”  is  repealed  by  the  Public 
Health  (London)  Act,  1891  ;x  but  that  Act  enacts  that  “ Section 
108  of  the  Public  Health  Act,  1875,  set  out  in  the  first 
schedule  to  this  Act,  shall  continue  to  extend  to  London,  with 
the  substitution  of  a sanitary  authority  under  this  Act  for  any 
nuisance  authority  mentioned  in  the  said  section,  and  any 
reference  in  that  section  to  a nuisance  in  the  metropolis  shall 
include  a nuisance  within  the  meaning  of  this  Act.”  2 

In  the  city  of  London  and  the  liberties  thereof,  the  Com- 
missioners of  Sewers  were  the  sanitary  authority,  but  their 
functions  have  now  been  transferred  to  the  Common  Council.3 
In  Woolwich,  the  local  board  of  health ; in  the  Inns  of  Court, 
and  other  places  mentioned  in  Sched.  C.  of  the  Metropolis 
Management  Act,  1855,  the  guardians  or  overseers ; and  else- 
where in  the  metropolis,  the  vestry  or  district  board,  as  the 
case  may  be,  are  the  sanitary  authority.4 

Sect.  109.  Where  two  convictions  against  the  provi- 
sions of  any  Act  relating  to  the  overcrowding  of  a house 
have  taken  place  within  a period  of  three  months  (whether 
the  persons  convicted  were  or  were  not  the  same)  a court 
of  summary  jurisdiction  may  on  the  application  of  the 
local  authority  of  the  district  in  which  the  house  is 
situated  direct  the  closing  of  the  house  for  such  period 
as  the  court  may  deem  necessary. 

Note. — Overcrowded  Houses. — “Any  bouse  or  part  of  a 
house  so  overcrowded  as  to  be  dangerous  or  injurious  to  the 
health  of  the  inmates,  whether  or  not  members  of  the  same 
family,”  is  a nuisance  within  the  meaning  of  sect.  91,  and  may 
be  dealt  with  summarily  under  sects.  93-96. 

See  also  the  power  given  by  sect.  97  to  prohibit  the  use  of  a 
house,  when,  by  reason  of  any  of  the  nuisances  mentioned  in 
sect.  91,  it  is  “ unfit  for  human  habitation.” 

Sect.  110.  For  the  purpose  of  the  provisions  of  this 
Act  relating  to  nuisances,  any  ship  or  vessel  lying  in  any 
river  harbour  or  other  water  within  the  district  of  a local 
authority  shall  be  subject  to  the  jurisdiction  of  that 
authority  in  the  same  manner  as  if  it  were  a house  within 

(1)  54  & 55  Viet.  c.  76,  s.  142,  (3)  60  & 61  Viet.  c.  cxxxiii. 

and  Sched.  IV.  (4)  54  & 55  Viet.  c.  76,  s.  99. 

(2)  Ibid.  s.  14  (2). 
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such  district ; and  any  ship  or  vessel  lying  in  any  river 
harbour  or  other  water  not  within  the  district  of  a local 
authority  shall  be  deemed  to  be  within  the  district  of 
such  local  authority  as  may  be  prescribed  by  the  Local 
Government  Board,  and  where  no  local  authority  has 
been  prescribed,  then  of  the  local  authority  whose  district 
nearest  adjoins  the  place  where  such  ship  or  vessel  is 
lying. 

The  master  or  other  officer  in  charge  of  any  such  ship 
or  vessel  shall  be  deemed  for  the  purpose  of  the  said  pro- 
visions to  be  the  occupier  of  such  ship  or  vessel. 

This  section  shall  not  apply  to  any  ship  or  vessel  under 
the  command  or  charge  of  any  officer  bearing  Her 
Majesty’s  commission,  or  to  any  ship  or  vessel  belonging 
to  any  foreign  government. 

Note. — Nuisances  on  Ships . — The  Public  Health  (Ships,  &c*) 
Act,  1885,  enacts  that  this  section  shall  have  effect  not  only  for 
the  purposes  of  the  provisions  of  the  Act  relating  to  nuisances, 
but  also  for  the  purposes  of  sects.  120,  121,  124-126,  128, 
1 31-133,  relating  to  infectious  diseases  and  hospitals.1 

Persons  on  board  ship  suffering  from  dangerous  infectious 
disorders,  may  be  removed  therefrom  under  sect.  124;  see  also 
sects.  125,  134,  and  the  note  to  the  latter  section,  with  reference 
to  infection  on  board  ship  ; and  see  sects.  287-292,  as  to 
Port  Sanitary  Authorities.  Provisions  against  danger  arising 
from  ships  carrying  petroleum  are  contained  in  the  Petroleum 
Act,  187 1.2 

Sect.  111.  The  provisions  of  this  Act  relating  to 
nuisances  shall  be  deemed  to  be  in  addition  to  and  not  to 
abridge  or  affect  any  right  remedy  or  proceeding  under 
any  other  provisions  of  this  Act  or  under  any  other  Act, 
or  at  law  or  in  equity  : 

Provided  that  no  person  shall  be  punished  for  the  same 
offence  both  under  the  provisions  of  this  Act  relating  to 
nuisances,  and  under  any  other  law  or  enactment. 

Note. — Nuisance  Clauses  to  be  cumulative. — A list  of  “ other 
provisions  of  this  Act,1’  relating  to  nuisances  of  various  kinds, 
is  given  in  the  note  to  sect.  91. 3 

Sect.  107  authorizes  local  authorities  to  take  proceedings  in 
the  High  Court  of  Justice  for  the  abatement  of  nuisances.  See 
also  the  note  to  that  section. 

Where  a local  Act  makes  provisions  for  purposes  similar  to 
those  of  this  Act,  the  local  authority  may  at  their  option  institute 
proceedings  either  under  such  local  Act  or  under  this  Act,  but 

(1)  48  & 49  Viet.  c.  35,  s.  2,  post.  post. 

(2)  34  & 35  Viet.  c.  105,  ss.  4,  5,  (3)  Ante , p.  169. 
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not  under  both  : sect.  340.  By  sect.  341  “ all  powers  given  by  3$  & 39  Viet, 
this  Act”  are  cumulative,  save  that  when  a person  has  been  c*  55> s- in>n' 
adjudged  to  pay  a penalty  under  this  Act  he  shall  not  for  the 
same  offence  be  liable  to  a penalty  under  any  other  Act. 

Offensive  Trades. 

Sect.  112.  Any  person  who,  after  the  passing  of  this  Restriction 
Act,  establishes  within  the  district  of  an  urban  authority,  on  establish- 
without  their  consent  in  writing,  any  offensive  trade ; ^nt  .of 
that  is  to  say,  the  trade  of — offms,Te 

Blood  boiler,  or 
Bone  boiler,  or 
Fellmonger,  or 
Soap  boiler,  or 
Tallow  melter,  or 
Tripe  boiler,  or 

Any  other  noxious  or  offensive  trade  business  or 
manufacture, 

shall  be  liable  to  a penalty  not  exceeding  fifty  pounds  in 
respect  of  the  establishment  thereof,  and  any  person 
carrying  on  a business  so  established  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  for  every  day  on 
which  the  offence  is  continued,  whether  there  has  or 
has  not  been  any  conviction  in  respect  of  the  establish- 
ment thereof. 

Note. — Restrictions  on  offensive  Trades. — These  provisions 
with  regard  to  offensive  trades  are  applicable  only  to  urban 
authorities  and  districts.  If  a rural  authority  desire  that  they 
should  be  put  in  force  in  their  district,  an  application  should 
be  made  to  the  Local  Government  Board  under  sect.  276  for 
an  order  declaring  them  to  be  in  force  in  such  district  or  any 
contributory  place  in  it. 

With  respect  to  the  recovery  of  penalties,  see  sect.  251, 
et  seq. 

With  respect  to  proceedings  by  indictment  or  by  action  for 
damages  or  injunction,  see  the  latter  part  of  this  note. 

See  also  sect.  91  and  the  note  to  that  section  with  regard  to 
nuisances  generally. 

The  Public  Health  Act,  1848,1  placed  a similar  restriction  on 
the  establishment  of  offensive  trades  after  the  application  of  that 
Act  to  a district ; but  it  expressly  included  the  business  of  a 
slaughterer  of  cattle,  horses  or  animals  of  any  description,  as 
well  as  the  trades  above  mentioned.  For  the  provisions  now 
in  force  which  specially  relate  to  slaughterers  of  cattle,  &c.,  see 
sects.  169,  170,  and  notes. 

(1)  1 1 & 12  Viet.  c.  63,  s.  64. 
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38  & 39  Viet.  Slaughter-houses  which  cause  a nuisance  may  be  dealt  with 
c.  55,  s.  ii2,n.  un(jer  sect#  II4 

Meaning  of “ Establishment  ” of  a Trader — What  is  the  estab- 
lishing a business  within  the  above  prohibition  is  illustrated  by 
the  following  case  : — A company,  established  under  a local  Act, 
erected  a market  in  the  district  before  the  Public  Health  Act, 
1848,  was  adopted.  No  part  of  the  market  had  been  previously 
used  as  a slaughter-house;  but  in  November,  1865,  the  com- 
pany erected  slaughter-houses,  and  the  slaughtering  of  cattle 
was  commenced  in  them  in  March,  1866 ; the  course  of  busi- 
ness being  that  the  company  permitted  owners  of  cattle,  by 
their  own  servants,  to  slaughter  their  beasts  on  the  company’s 
premises,  the  owners  using  the  tackle  in  the  building,  and  pay- 
ing 2 s.  for  each  beast  slaughtered.  The  company  having  been 
convicted,  it  was  held  that  they  had  offended  against  the 
enactment,1  as  they,  and  they  only,  had  newly  established 
the  business  of  a slaughterer  of  cattle,  and  no  one  else 
under  the  circumstances  could  have  been  convicted  of  the 
offence.2 

Meaning  of  “ other  offensive  Trade , &*c” — The  11  other 
noxious  or  offensive  trades,  &c.,”  in  order  to  be  brought  within 
the  operation  of  the  section,  must  be  analogous  to  those  which 
are  specifically  mentioned.  With  reference  to  proceedings 
against  a brick-maker,  Erie,  C.J.,  said:  “Is  brick-making  of 
necessity  a business  of  a noxious  or  offensive  nature  analogous 
to  those  specified  at  the  beginning  of  the  clause?  I am  of 
opinion  that  it  is  not.  The  business  of  brick-making  may  be 
carried  on  in  such  a manner  as  not  to  be  a nuisance  to  any- 
body.” And  Willes,  J.,  pointed  out  that  the  substances  which 
are  dealt  with  in  the  trades  which  are  specified  are  substances, 
which  without  anything  being  done  to  them,  must  be,  or  by 
progress  of  time  must  necessarily  become,  a nuisance  and 
annoyance  to  the  neighbourhood.3 

A person  established  the  trade  of  an  artificial  manure  mer- 
chant, and  had  kept  on  his  premises  at  one  time  as  much  as 
twenty-five  tons  of  corn  manure  composed  of  beans  and  sulphuric 
acid,  but  the  local  board  gave  no  evidence  that  the  trade  as 
carried  on  had  been  either  noxious  or  offensive  to  persons 
residing  in  the  locality.  He  was  convicted,  but  it  was  held 
that  though  it  was  a question  of  fact  for  the  justices  whether 
the  trade  was  offensive,  the  evidence  did  not  support  the  find- 
ing that  it  was  so,  and  the  Court  could  not  say  that  as  a matter 
of  law  the  business  was  within  the  section  and  was  offensive.4 
So  also  a manure  company,  that  steamed  bones  in  metal 


(1)  11  & 12  Viet.  c.  63,  s.  64. 

(2)  Liverpool  New  Cattle  Market 
Company  v.  Hodson , L.  R.  2 Q.  B. 
131  ; 8 B.  & S.  184 ; 36  L.  J.  M.  C. 
30  ; 15  L.  T.  (N.S.)  534;  15  W.  R. 
563  ; 31  J.  P.  245. 

(3)  Wanstead  Local  Board  of 


Health  v.  Hill , 13  C.  B.  (n.S.)  479  ; 
32  L.  J.  M.  C.  135  ; 7 L.  T.  (n.s.) 
744;  9 Jur.  (N.s.)  972;  II  W.  R. 
368. 

(4)  Cardell  v.  New  Quay  Local 
Board,  39  J.  P.  742. 
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cylinders  hermetically  closed  without  creating  any  nuisance,  38  & 39  Viet, 
were  held  to  have  been  wrongly  convicted  of  establishing  the  c*  55>  s*  II2’n- 
trade  of  bone  boilers  without  the  consent  of  the  sanitary 
authority.1  A nuisance  from  an  artificial  manure  manufactory 
has,  however,  been  dealt  with  under  sect.  114.2 

Cockburn,  C.J.,  said  that  it  was  not  enough  for  the  justices 
to  find  as  a matter  of  fact  that  the  trade  was  a noxious  trade  : it 
must  also  be  one  that  is  ejusdem  generis  with  those  specified  in 
the  section.  The  trade  then  in  question  was  that  of  a rag  and 
bone  merchant,  and  the  learned  judge  said,  “ I notice  that 
those  mentioned  seem  to  include  animal  matter  in  some  form. 

Here  there  is  animal  matter  in  the  bones,  and  the  mere  expo- 
sure of  green  bones  may  be  very  offensive  ; ” and  a conviction 
by  the  justices  was  upheld.3 

In  a case  of  a business  of  frying  fish  for  sale  by  retail,  the 
quarter  sessions,  on  appeal  against  a conviction,  found  as  a fact 
that  the  business  as  carried  on  by  the  respondent  was  an  offen- 
sive trade,  but  were  of  opinion  that  fish  frying  was  not  a trade 
which  was  either  specified  in  the  section,  or  covered  by  the 
general  words ; and  quashed  the  conviction.  On  a case  stated, 
the  Court  held  that  whether  the  sessions  meant  to  find,  as 
matter  of  fact  or  of  law,  that  the  case  of  fish  frying  was  not 
covered  by  the  general  words  used  in  the  section,  they  were 
right,  and  their  judgment  was  affirmed.  Day,  J.,  said  that  in 
order  to  bring  the  case  within  the  section  the  Court  ought  to 
have  found  that  the  business  was  per  se  offensive ; and  not 
merely  offensive  as  carried  on  by  the  respondent.4 

A nuisance  arising  from  the  business  of  fish  frying  may, 
however,  be  dealt  with  under  sect.  114.5 * 

A small-pox  hospital  is  not  a “ noxious  or  offensive  business  ” 
within  the  meaning  of  sect.  112  ; and  such  a hospital  may  be 
established  by  one  local  authority  within  the  district  of  another, 
without  the  consent  of  the  latter  authority  being  given  under 
the  above  section  or  under  sect.  285.® 

The  establishment  of  a public  laundry  by  the  purchaser  of  a 
plot  of  building  land,  who  had  covenanted  not  to  permit  or 
suffer  any  noxious  or  offensive  trade  on  the  plot,  was  held  not 
to  amount  to  a breach  of  the  covenant.7 

Fellmonger. — A fellmonger  is  one  whose  business  consists  of 
removing  the  wool  from  sheepskins  either  by  warmth  or  by  lime. 

In  an  action  tried  at  assizes  on  the  Western  Circuit, 


(1)  Cardiff  Manure  Company  v. 
Cardiff  Guardians,  54  J.  P.  661. 

(2)  Malton  Urban  Sanitary 
Authority  v.  Malton  Farmers',  &c.. 
Company,  post,  p.  219. 

(3)  Passey  v.  Oxjord  Local  Board, 
43  J.  P.  622. 

(4)  Braintree  Local  Board  v. 
Boy  ton,  52  L.  T.  (N.s.)  99;  48 
J.  P.  582. 

(5)  See  Houldershaw  v.  Martin, 

post,  p.  219. 


(6)  Withington  Local  Board  v. 
Corporation  of  Manchester,  L.  R. 
1893,  2 Ch.  19  ; 62  L.  J.  Ch.  393 ; 
68  L.  T.  (N.S.)  330  ; 41  W.  R.  306  ; 
57  J.  P.  340. 

(7)  Kriight  v.  Simmonds,  L.  R. 
1896,  1 Ch.  653  ; 65  L.  J.  Ch.  307  j 
74  L.  T.  (N.S.)  188  ; affd.  in  C.  A. 
on  another  point,  L.  R.  1896,  2 Ch. 

294;  65  L.  J.  Ch.  583;  74  L.  T. 
(N.S.)  563  ; 44  W.  R.  580. 
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for  a nuisance  caused  by  the  erection  of  buildings  for  the 
purpose  of  carrying  on  the  business  of  a fellmonger  in  the 
town  of  Collumpton,  Channell,  B.,  in  summing  up  the  case  to 
the  jury,  said  that  a then  recent  case 1 had  certainly  very 
materially  modified  the  law  of  nuisance  as  hitherto  under- 
stood. He  therefore  asked  the  jury  to  say  in  accordance  with 
the  old  law,  first,  whether  the  plaintiff  was  sensibly  hindered  in 
the  reasonable  enjoyment  of  his  property  by  reason  of  the 
smells  alleged  to  proceed  from  the  defendant’s  premises ; 
and  he  told  them  that  it  need  not  be  a smell  injurious  to 
health,  nor  was  it  necessary  that  it  should  annoy  the  dwelling- 
house — it  was  enough  that  it  fouled  the  air  in  the  grounds  and 
in  the  garden;  secondly,  was  the  business  carried  on  by  the 
defendant  a lawful  and  proper  business  ; thirdly,  was  it  carried 
on  in  a proper  manner;  fourthly,  was  it  carried  on  in  a proper 
place.  To  these  several  questions  the  jury  returned  that  the 
plaintiff  was  so  hindered  in  the  enjoyment  of  his  property ; 
secondly,  that  it  was  a lawful  and  proper  business ; thirdly, 
that  it  was  conducted  in  a proper  manner ; fourthly,  but  that 
it  was  not  in  a proper  place.  A verdict  was  thereon  taken  for 
the  plaintiff  with  40s.  damages.2 

Sewage  Deodorization. — On  a primei  facie  case  that  certain 
works  for  the  purpose  of  deodorizing  night  soil  for  agricultural 
purposes  constituted  a nuisance,  and  that  the  effluvium  arising 
therefrom  was  injurious  to  the  health  of  the  plaintiff  and  his 
family,  who  resided  in  the  immediate  neighbourhood  of  the 
works,  it  was  held  on  motion  that  the  plaintiff  was  entitled  to 
an  injunction  till  the  hearing  of  the  cause  to  restrain  the 
defendant  from  bringing  the  night  soil  to  the  premises  for  the 
purpose  of  manufacture  as  manure  or  for  any  of  the  processes 
of  such  manufacture.3 

Further  with  regard  to  nuisance  proceeding  from  the  dis- 
posal of  sewage,  see  the  note  to  sect.  27. 

Manure  Traffic. — Where  a person  had  lain  by  and  allowed 
expenditure  to  be  incurred,  and  a trade  in  the  carriage  of 
manure  to  a railway  siding  near  his  house,  which  might  be  a 
nuisance  in  point  of  law,  to  be  established  and  carried  on  for  a 
considerable  time  without  asking  for  the  interference  of  the 
Court  or  bringing  an  action,  it  was  held  that  he  was  precluded 
by  acquiescence  from  obtaining  relief  by  injunction,  though  the 
trade  had  been  gradually  increasing ; and  it  was  laid  down  that 
occurrences  of  nuisances,  if  temporary  and  occasional  only, 
were  not  grounds  for  the  interference  of  the  Court.4 

Sect.  113.  Any  urban  authority  may  from  time  to 
time  make  byelaws  with  respect  to  any  offensive  trades 
established  with  their  consent  either  before  or  after  the 

(1)  Hole\.  Barlow , post , p.  219.  (4)  Swaine  v.  Great  Northern 

(2)  Pinckney  v.  Ewens,  4 L.  T.  Railway  Company , 4De  G.  J,  & S. 

(N.s.)  741.  211;  33  L.  J.  Ch.  399;  10  Jur. 

(3)  Knight  v.  Gardner , 19  L.  T.  (N.s.)  191  ; 9 L.  T.  (N.s.)  745. 
(N.s.)  673. 
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passing:  of  this  Act,  in  order  to  prevent  or  diminish  the  38  & 39  Viet. 
r & ’ nr.  , c.  ss,  s.  113. 

noxious  or  injurious  enects  thereot. 


Note. — Bye-laws . — Sections  182-187  regulate  the  making, 
confirmation,  &c.,  of  bye-laws.  The  Local  Government  Board 
have  issued  a model  series  of  bye-laws  (No.  XVI.),  for  adoption 
under  this  section. 


Sect.  114.  Where  any  candle-house  melting-house  Duty  of 
melting-place  or  soap-house,  or  any  slaughter-house,  or  urbau  autho- 
any  building  or  place  for  boiling  offal  or  blood,  or  for 
boiling  burning  or  crushing  bones,  or  any  manufactory  tjce  0f  nuis_ 
building  or  place  used  for  any  trade  business  process  or  ance  arising 
manufacture  causing  effluvia,  is  certified  to  any  urban  from  offen- 
authority  by  their  medical  officer  of  health,  or  by  any  two  ^gg®* 
legally  qualified  medical  practitioners,  or  by  any  ten  s * 

inhabitants  of  the  district  of  such  urban  authority,  to  be  San.  1866, 
a nuisance  or  injurious  to  the  health  of  any  of  the  in-  s.  18. 
habitants  of  the  district,  such  urban  authority  shall  direct  1855» 
complaint  to  be  made  before  a justice,  who  may  summon  s‘ 
the  person  by  or  on  whose  behalf  the  trade  so  complained 
of  is  carried  on  to  appear  before  a court  of  summary 
jurisdiction. 

The  court  shall  inquire  into  the  complaint,  and  if  it 
appears  to  the  court  that  the  business  carried  on  by  the 
person  complained  of  is  a nuisance,  or  causes  any  effluvia 
which  is  a nuisance  or  injurious  to  the  health  of  any  of 
the  inhabitants  of  the  district,  and  unless  it  be  shown 
that  such  person  has  used  the  best  practicable  means  for 
abating  such  nuisance,  or  preventing  or  counteracting 
such  effluvia,  the  person  so  offending  (being  the  owner 
or  occupier  of  the  premises,  or  being  a foreman  or  other 
person  employed  by  such  owner  or  occupier,)  shall  be 
liable  to  a penalty  not  exceeding  five  pounds  nor  less 
than  forty  shillings,  and  on  a second  and  any  subsequent 
conviction  to  a penalty  double  the  amount  of  the  penalty 
imposed  for  the  last  preceding  conviction,  but  the  highest 
amount  of  such  penalty  shall  not  in  any  case  exceed  the 
sum  of  two  hundred  pounds  : 

Provided  that  the  court  may  suspend  its  final  deter- 
mination on  condition  that  the  person  complained  of 
undertakes  to  adopt,  within  a reasonable  time,  such  means 
as  the  court  may  deem  to  be  practicable  and  order  to  be 
carried  into  effect  for  abating  such  nuisance,  or  mitiga- 
ting or  preventing  the  injurious  effects  of  such  effluvia, 
or  if  such  person  gives  notice  of  appeal  to  the  court  of 
quarter  sessions  in  manner  provided  by  this  Act. 
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Any  urban  authority  may,  if  they  think  fit,  on  such 
certificate  as  is  in  this  section  mentioned,  cause  to  be 
taken  any  proceedings  in  any  superior  court  of  law  or 
equity  against  any  person  in  respect  of  the  matters 
alleged  in  such  certificate. 

Note. — Procedure. — Similar  proceedings  under  the  corre- 
sponding repealed  sections  of  the  Nuisances  Removal  Acts 
could  only  be  taken  by  the  nuisance  authority  in  a city,  town, 
or  populous  district ; but  these  proceedings  may  now  be  taken 
in  any  urban  district ; or,  if  an  order  for  the  purpose  under 
sect.  276  has  been  obtained  from  the  Local  Government 
Board,  in  a rural  district.  It  must  also  be  noticed  that  the 
burden  of  proving  that  the  best  practicable  means  are  used  for 
abating  the  nuisance,  is  thrown  on  the  defendant,  and  that  the 
authority  are  no  longer  required  to  prove  that  such  means  are 
not  used.  The  clause  of  the  Nuisances  Removal  Act,  1855,1 
under  which  the  defendant  could  compel  the  nuisance  authority 
to  abandon  summary  proceedings  under  the  Act,  and  to  take 
action  in  a superior  court,  has  not  been  re-enacted,  as  it  was 
sometimes  found  practically  to  deprive  the  authority  of  their 
remedy  altogether. 

A “ legally  qualified  medical  practitioner  ” means  one  who 
is  registered  under  the  Medical  Acts : see  the  note  to 
sect.  189. 

An  objection  to  proceedings  under  a similar  provision  in  the 
Public  Health  (London)  Act,  1891, 2 was  taken  on  the  ground 
that  notice  under  another  provision3  similar  to  s.  94  of  the 
present  Act,  had  not  been  given  by  the  sanitary  authority 
requiring  the  nuisance  to  be  abated  ; but  the  objection  was 
overruled.4 

With  regard  to  the  recovery  of  penalties,  see  sects.  251-253 ; 
the  last  of  which  sections  allows  proceedings  by  local  authorities 
in  respect  of  offensive  trades  to  be  taken  without  the  consent  of 
the  Attorney-General,  although  the  act  or  default  is  committed 
or  the  premises  are  situated  without  the  district.  With  regard 
to  appeals  to  quarter  sessions,  see  sect.  269.  For  “ any  superior 
court  of  law  or  equity,”  must  now  be  read  “ the  Chancery 
or  Queen’s  Bench  Division  of  the  High  Court  of  Justice.” 5 

Nuisance  from  offensive  Trade . — Sect.  114  is  not  confined 
to  the  noxious  or  offensive  trades  to  which  sect.  112  relates ; 
and  the  nuisance  certified  need  not  necessarily  be  injurious 
to  health. 

The  business  of  a company  that  manufactured  artificial 
manure  had  been  certified  by  a medical  officer  of  health  to  be 
a nuisance,  and  was  proved  to  have  caused  offensive  effluvia, 

(1)  18  & 19  Viet.  c.  121,  s.  28.  Abbotts , Kensington , L.  R.  1895, 

(2)  54  & 55  Viet.  c.  76,  s.  21.  1 Q.  B.  912 ; 64  L.  J.  M.  C.  215  ; 

(3)  Ibid.  s.  4.  72  L.  T.  (N.s.)  599 ; 59  J.  P.  391. 

(4)  Bird  v.  Vestry  of  St.  Mary  (5)  36  & 37  Viet.  c.  66,  s.  4. 
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which  materially  interfered  with  the  comfort  and  enjoyment  of  38  & 
the  inhabitants  in  the  street,  and  penetrated  into  some  of  the  c*  ^ 
houses.  Certain  cases  of  nausea  and  vomiting  were  attributed 
to  it  by  a witness ; while  on  the  other  hand,  evidence  was  given 
that  though  it  might  make  sick  persons  worse,  it  would  pro- 
bably do  no  permanent  injury  to  health.  It  was  held  that  the 
effluvia,  being  proved  to  interfere  with  the  comfort  and  enjoy- 
ment of  the  inhabitants,  constituted  a “ nuisance  ” within  the 
meaning  of  the  section,  and  was  moreover  “injurious  to 
health  but  Stephen,  J.,  held  that  it  was  not  necessary,  in 

order  to  bring  a nuisance  within  the  section,  to  prove  injury  to 
health.1  And  in  like  manner,  in  a case  of  nuisance  from  the 
business  of  fish-frying,  a medical  certificate  under  sect.  114  had 
only  stated  that  the  business  was  a nuisance ; and  the  justices, 
considering  the  certificate  insufficient,  because  it  did  not  state 
that  the  business  was  also  injurious  to  health,  had  refused  to 
entertain  the  complaint ; but  the  Court  sent  the  case  back  to 
them  to  be  heard  and  decided,  holding  that  the  certificate  was 
sufficient.2 

Brick-burning. — The  Duke  of  Grafton  filed  a bill  to  restrain 
the  defendant  from  burning  brick-earth  in  the  fields  close  to 
Hanover  Square,  but  the  Court  refused  the  injunction,  observ- 
ing that  the  manufacture  of  bricks,  though  near  the  habitations 
of  man,  if  carried  on  for  the  purpose  of  making  habitations  for 
them,  was  not  a public  nuisance.3  And  in  like  manner  it  was 
formerly  held  that  although  the  carrying  on  a lawful  trade 
might  annoy  another  person,  yet  an  action  for  damages  would 
not  lie  for  the  reasonable  use  of  a lawful  trade  in  a convenient 
place ; and  therefore  that  an  action  would  not  lie  for  burning 
bricks  for  the  purpose  of  building  houses  on  the  land  on  which 
the  burning  was  carried  on,  though  the  doing  so  caused  noxious 
vapours  to  the  injury  of  another.4  But  this  decision  was  over- 
ruled, and  it  is  now  settled  law  that  an  action  lies  for  a 
nuisance  to  the  house  or  land  of  a person,  whenever,  taking  all 
the  circumstances  into  consideration,  including  the  nature  and 
extent  of  the  owner’s  enjoyment  before  the  act  complained  of, 
the  annoyance  is  sufficiently  great  to  amount  to  a nuisance 
according  to  the  ordinary  rule  of  law ; and  this  whatever  the 
locality  may  be  where  the  act  complained  of  is  done.5 

Wood,  V.-C.,  said  that  whatever  might  have  been  the  case 
formerly,  when  there  was  considerable  conflict  of  opinion  as  to 
whether  the  smoke  and  vapour  arising  from  brick-burning  were 


(1)  Malton  Local  Board  v.  Malton 
Farmers'  Manure  and  Trading  Com- 
pany, L.  R.  4 Ex.  D.  302  ; 49  L.  J. 
M.  C.  90;  40  L.  T.  (n.s.)  755;  44 
J.  P.  155  ; 27  W.  R.  802. 

(2)  Houldershaw  v.  Martin,  L.  T. 
newspaper,  14th  March,  1888,  p. 
355- 

(3)  Duke  of  Grafton  v.  Hilliard , 


18  Vesey  Jun.  219. 

(4)  Hole  v.  Barlow , 4 C.  B.  (n.s.) 
334  5 27  L.  J.  C.  P.  207  ; 4 Jur. 
(n.s.)  1019;  6W.  R.  619;  22  J.  P. 
53°. 

(5)  Bamford  v.  Turnley , 3 B.  & 
S.  62;  31  L.  J.  Q.  B.  286;  9 Jur. 
(N.s.)  377  ; 6 L.  T.  (N.s.)  721 ; 10 
W.  R.  803. 
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to  be  considered  as  prejudicial  to  health  and  comfort,  it  was 
clearly  settled  that  the  fumes  of  a brick-kiln,  if  they  reached 
dwelling-houses,  were  a nuisance  to  the  inhabitants,  which  the 
Court  would  restrain  without  requiring  any  scientific  evidence 
upon  the  subject.1 

In  a brick-burning  case  an  injunction  only  was  prayed  for, 
but  damages  were  awarded,  with  the  plaintiff  s consent,  instead 
of  an  injunction,  and  a memorandum  of  the  decree  was  ordered 
to  be  endorsed  on  her  title  deed,  that  future  purchasers  might 
have  notice  of  it.2 

The  question  whether  brick-burning  is  a nuisance  must 
depend  upon  circumstances,  and  no  general  rule  as  to  distance 
can  be  laid  down.3 

Where  a person  purchased  a piece  of  land,  about  an  acre  in 
extent,  situated  at  a distance  of  less  than  100  yards  from  the 
house  and  pleasure-grounds  of  another  person,  and  commenced 
burning  bricks  made  out  of  the  clay  taken  from  the  grounds  so 
purchased,  it  was  held  that  the  owner  of  the  house  and  grounds 
was  entitled  to  an  injunction  to  restrain  such  person  from 
continuing  to  burn  the  bricks.4 

Again,  a person  who  had  contracted  to  supply  large  quanti- 
ties of  bricks  for  the  erection  of  fortifications  at  Portsdown  Hill, 
obtained  a lease  of  a great  extent  of  land  containing  brick  earth, 
upon  which  he  erected  numerous  brick-kilns  within  340  yaids 
of  a mansion,  and  close  to  the  boundary  of  the  property  of  the 
owner  of  the  mansion,  and  proceeded  with  the  burning  of 
the  bricks,  which  the  owner  alleged  was  an  annoyance  to  her, 
and  that  it  destroyed  her  property.  Stuart,  V.-C.,  granted  an 
injunction  to  restrain  the  nuisance,  and  directed  that  the  con- 
tractor should  not  bum  any  bricks  within  a distance  of  653 
yards  from  the  house  of  the  owner  of  the  adjoining  property — 
observing  that  where  a man  is  injuring  his  neighbour  to  a very 
material  extent,  in  a way  not  absolutely  necessary  and  un- 
avoidable in  order  to  the  enjoyment  of  his  own  fair  private 
right,  the  Court  is  always  disposed  to  interfere,  and  that  in 
such  a case  the  balance  of  convenience  must  be  attended  to.5 

A nuisance  against  which  the  Court  will  grant  an  injunction 
must  be  a material  injury  to  property  or  to  the  comfort  or  the 
existence  of  those  who  dwell  in  the  neighbourhood.  A.  took 
lands  adjoining  the  residence,  lake,  and  grounds  of  B.,  and 
made  preparations  for  burning  bricks  upon  them,  and  com- 
menced building  one  clamp  at  a distance  of  1447  feet  from  the 
residence,  and  422  feet  from  the  lake,  upon  the  margin  of 
which  was  a cottage,  occupied  by  a person  in  B.’s  employment. 
B.  obtained  an  ex-parte  injunction,  upon  which  the  fire  was  at 


(1)  Evans  v.  Smith , Trinity 
Term,  1867. 

(2)  Crawford  v.  Hornsey  Steam 
Brick  and  Tile  Company , 45  L.  J. 
Ch.  432;  34  L.  T.  (N.s.)  923. 

(3)  Cleve  v.  Mahany , 9 W.  R. 


882  ; 25  J.  P.  819. 

(4)  Walter  v.  Selfe,  4 De  G.  & S. 
315  ; 20  L.  J.  Ch.  433. 

(5)  Beardmore  v.  Treadwell , 3 
Giff.  683  ; 31  L.  J.  Ch.  892 ; 9 Jur. 
(N.s.)  272;  7 L.  T.  (N.s.)  207. 
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once  extinguished,  and  nothing  further  was  ever  done,  though  38  & 39  vict. 
it  was  admittedly  the  intention  to  burn  bricks.  Rolt,  L.J.,  held  c*  $5»  S,II4» n- 
(reversing  the  decision  of  Stuart,  V.-C.)  that  the  actual  facts  did 
not  amount  to  a nuisance,  that  as  to  future  injury  there  was  not 
sufficient,  having  regard  to  the  proximity  of  the  clamp,  or  to 
the  estimated  degree  of  damage,  nor  upon  the  circumstances 
generally,  to  warrant  the  injunction.  Further,  that  there  is 
nothing  to  compel  the  Court  to  take  judicial  notice  that  a brick 
clamp  at  a distance  of  140  yards  from  another  person’s  pro- 
perty is  a nuisance,  and  that  each  case  must  depend  on  its 
own  circumstances ; and  semble , that  in  such  cases  the  recovery 
of  a verdict  at  law  did  not  necessarily  entitle  the  plaintiff  to  an 
injunction ; but  the  fact  that  there  was  legally  and  technically 
a nuisance  must  be  considered  together  with  the  amount  of 
damage  and  the  duration  of  the  nuisance  complained  of.1 

But  in  a later  case,  brick-burning  was  held  to  be  a nuisance 
to  persons  living  within  the  limit  affected  by  it,  and  240  yards 
was  held  not  to  be  an  extreme  limit.  The  Court,  therefore, 
granted  an  injunction  to  abate  the  nuisance.2  In  the  same 
case  it  was  held,  with  reference  to  the  re-establishment  of  a 
nuisance,  that  when  the  nuisance  had  been  of  long  standing, 
but  the  exercise  of  it  had  been  interrupted  for  a space  of  twenty 
years,  there  had  been  a cesser  of  the  right. 

In  an  action  for  a nuisance  caused  by  the  defendant  burning 
bricks  on  his  own  land  near  the  house  and  land  of  the  plaintiff, 
it  is  no  misdirection  for  the  judge  to  refuse  to  leave  to  the  jury 
the  question  whether  the  bricks  had  been  burnt  in  a convenient 
place  for  that  purpose;  such  form  of  question  having  been 
previously  decided  3 to  be  a misdirection ; but  semble , per  Erie, 

C.J.,  it  would  be  a misdirection  if  the  judge  told  the  jury  to 
consider  solely  the  evidence  adduced  to  show  discomfort  to 
the  plaintiff,  and.  not  to  take  into  their  consideration  any 
evidence  showing  that  the  act  complained  of  was  one  of 
ownership  on  the  part  of  the  defendant  which  was  clearly 
lawful,  if  it  did  not  cause  actionable  discomfort  to  a neigh- 
bour, and  that  it  was  done  with  full  attention  to  prevent 
discomfort  in  respect  of  time  and  place  and  manner  and 
degree.4 

A brick-kiln  sufficiently  near  a dwelling-house  to  affect  it 
with  smoke  is  a nuisance,  and  the  owner’s  prescriptive  right  to 
another  kiln  nearer  to  the  house  and  almost  in  a line  with  the 
kiln  complained  of  cannot  be  urged  as  a reason  for  the  Court 
not  granting  an  injunction.5 

An  injunction  to  restrain  brick-burning  was  granted  by 

(4)  Cavey  v.  Leadbitfer , 13  C.  B. 

(n.s)  470;  32  L.  J.  C.  P.  104;  9 
Jur.  (n.s.)  798.  See  also  with  regard 
to  this  case,  3 F.  & F.  14. 

(5)  Bareham  v.  Hall,  22  L.  T. 

(n.s.)  1 16. 


(1)  Luscombe  v.  Steer , 17  L.  T. 
(n.s.)  229 ; 15  W.  R.  1191. 

(2)  Roberts  v.  Clarke , 18  L.  T. 
(N.s.)  49. 

(3)  Bamford  v.  Turnley , ante , 

p.  219. 
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S & 39  Viet.  Kay,  J.,  on  the  ground  that  the  nuisance  was  to  be  considered 
-55>S  II4>n.  u as  more  than  fanciful,  more  than  one  of  mere  delicacy  or 
fastidiousness,  as  an  inconvenience  materially  interfering  with 
the  ordinary  comfort,  physically,  of  human  existence,  not 
merely  according  to  elegant  or  dainty  modes  and  habits  of 
living,  but  according  to  plain  and  sober  and  simple  notions 
among  the  English  people,” 1 and  also  because  it  would 
depreciate  the  value  of  neighbouring  property.2 

Smoke  and  Vapours . — It  has  been  long  settled  that  it  is  a 
common  nuisance  to  make  acid  spirit  of  sulphur,  and  thereby 
impregnate  the  air  with  noisome  stinks,  and  the  person  so 
causing  the  nuisance  may  be  indicted  at  common  law.3 

An  injunction  went  to  restrain  the  emission  of  smoke  and 
vapours  from  certain  glassworks  as  to  the  whole  of  such  works, 
though  one  of  the  chimneys  had  been  erected  more  than 
twenty  years  before  filing  the  bill.4 

In  an  action  against  a smelting  company  for  injuring  trees 
and  shrubs  by  noxious  vapours,  the  judge  at  the  trial  directed 
the  jury  to  find  for  the  plaintiff,  if  the  evidence  satisfied  them 
that  real,  sensible  injury  had  been  done  to  the  enjoyment  or 
value  of  the  property  by  such  vapours ; and  the  jury  having 
found  for  the  plaintiff,  it  was  held  by  the  House  of  Lords  that 
the  judge  had  rightly  directed  the  jury,  and  that  the  defendants 
were  liable  for  sensible  injury  done  to  the  plaintiff’s  property, 
notwithstanding  that  their  business  was  an  ordinary  business, 
carried  on  in  a proper  manner,  and  in  a neighbourhood  more  or 
less  devoted  to  manufacturing  purposes.5 

In  the  foregoing  case  a landowner  had  sold  part  of  his  land 
to  one  person  with  the  knowledge  that  works  of  a certain  kind 
were  to  be  erected  on  it,  and  had  afterwards  sold  another  part 
to  the  plaintiff.  The  works  caused  a nuisance  and  the  plaintiff 
recovered  damages,  but  the  question  of  acquiescence  by  the 
vendor  does  not  appear  to  have  been  raised  in  the  action. 
This  question  was  subsequently  raised  in  chancery,  but  the 
plaintiff  nevertheless  obtained  an  injunction,  the  mere  know- 
ledge of  the  vendor  being  distinguished  from  the  case  of  a 
vendor  who  had  created  works  and  then  sold  them.6 

Alkali  Works. — The  Alkali,  &c.,  Works  Regulation  Act, 

1881. 7 which  repeals  the  Alkali  Acts  of  1863,  1868,  & 1874, 
and  is  extended  by  the  Alkali,  &c.,  Works  Regulation  Act, 

1892.8  contains  provisions  for  the  prevention  of  nuisances  from 
sulphuric  acid,  chemical  manure,  gas  liquor,  nitric  acid, 


(1)  Quoted  from  Walter  v.  Selfe, 
ante , p.  220. 

(2)  Attorney -General  v.  Hussey , 
L.  T.  newspaper,  5 th  July,  1890; 
Times  newspaper,  27th  June,  1890. 

(3)  Rex  v.  White  and  Ward , 1 
Burr.  333. 

(4)  Savile  v.  Kilner , 26  L.  T. 

(N.s.)  277. 


(5)  St.  Helens  Smelting  Company 
v.  Tipping , II  H.  L.  C.  642;  35 
L.  J.  Q.  B.  66;  11  Jur.  (N.s.)  785; 
12  L.  T.  (N.s.)  776;  13  W.  R. 
1083. 

(6)  Tipping  v.  St.  Helen's  Smelt - 
ing  Company , L.  R.  1 Ch.  66. 

(7)  44  & 45  Viet.  c.  37,  post. 

(8)  55  & 56  Viet.  c.  30,  post. 
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sulphate  and  muriate  of  ammonia,  and  chlorine  and  other  38  & 39  Viet, 
works,  and  for  the  registration  and  inspection  of  such  works.  c-  55>  S.H4,  n. 

Manufactures. — Lord  Kenyon  1 said,  “ what  is  a nuisance  in 
one  place  is  not  so  in  another.  In  places  where  offensive 
trades  have  been  long  carried  on  they  are  not  nuisances,  though 
they  would  be  so  in  any  of  the  squares  or  other  places  where 
such  trades  have  not  been  exercised. . . .Where  manufactories 
have  been  borne  with  in  a neighbourhood  for  many  years  it 
will  operate  as  a consent  of  the  inhabitants  to  their  being 
carried  on,  though  the  law  might  have  considered  them  as 
nuisances  had  they  been  objected  to  in  time  ; but  if  another 
man  comes,  and  by  his  manufacture  renders  that  which  was  a 
little  unpleasant  before  very  disagreeable  and  uncomfortable, 
though  it  would  not  amount  to  a nuisance  by  itself,  still  he  is 
answerable  for  it.” 

Where  a manufacturer  discharged  arsenic  and  other  in- 
jurious matters  from  his  works  into  a stream,  which  he  might 
have  avoided  doing  by  certain  expedients,  it  was  held  that  he 
could  not  defend  himself  in  an  action  arising  therefrom  by 
showing  that  his  trade  was  a lawful  trade  carried  on  in  a proper 
manner.  If  to  an  action  for  carrying  on  a trade  in  such  a 
manner  as  to  cause  injury  to  the  plaintiff,  the  defendant  relies 
for  a defence  upon  the  fact  of  the  trade  being  carried  on  in  a 
reasonable  and  proper  manner,  the  onus  of  proving  that  it  is 
so  carried  on  is  on  the  defendant,  and  the  onus  is  not  on  the 
plaintiff  of  showing  that  it  is  not  so  carried  on.2 

In  another  case  a person  carried  on  a manufacture  in  itself 
lawful,  but  which  required  the  greatest  precaution  to  prevent 
accidents  ; he  used  due  precaution,  but  occasionally,  by  accidents 
happening  at  very  long  intervals,  caused  to  his  neighbouring 
manufacturers  injuries  not  irreparable,  but  such  as  could  be 
compensated  by  damages.  In  this  case  the  Court  refused  to 
grant  an  injunction.3 

It  has  been  decided  that  the  owner  of  works  carried  on  for 
his  benefit  by  his  agents  and  servants  is  liable  to  an  indictment 
for  a nuisance  resulting  from  the  mode  of  carrying  on  the 
business,  although  such  nuisance  was  committed  in  opposition 
to  his  orders,  and  without  his  knowledge,  the  proceedings  by 
indictment  in  such  case  being  criminal  in  form  only.4 

Tobacco  Mill. — The  erection  of  a tobacco  mill  near  to  the 
house  of  another  has  been  held  to  be  a nuisance  and  actionable.5 

Charcoal-burnmg. — An  indictment  charged  the  committing 
a nuisance  by  keeping  up  furnaces  for  making  animal  charcoal. 


(1)  In  Rex  v.  Neville , 1 Peake, 

91. 

(2)  Stockport  Waterworks  Com- 
pany v.  Potter , 7 H.  & N.  160  ; 31 
L.  J.  Ex.  9;  7 Jur.  (n.s.)  880; 
see  also  St.  Helens  Smelting  Co.  v. 
Tipping , ante,  p.  222. 

(3)  Cooke  v.  Forbes , L.  R.  5 Eq. 


166;  37  L.  J.  Ch.  178;  17  L.  T. 

(N.S.)  37I. 

(4)  Reg.  v.  Stephens , L.  R.  1 
Q.  B.  702;  35  L.  J.  Q.  B.  251  ; 
12  Jur.  (N.S.)  961  ; 14  L.  T.  (N.S.) 
593  ; 14  W.  R.  859  ; 7 B.  & S.  710. 

(5)  Sty  an  v.  Hutchinson , 2 Selw. 
N.  P.  1068. 


38  & 39  Viet. 

c.  55,  s.  1 14,  n. 
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It  appeared  that  the  defendants  used  such  furnaces  for  the 
manufacture  of  animal  charcoal  on  their  premises  in  White- 
chapel. The  controversy  was  whether,  in  the  mode  in  which 
they  conducted  the  manufacture,  it  was  a nuisance.  In  the 
course  of  the  examination  and  cross-examination  it  appeared 
that  the  manufacture  had  been  conducted  for  some  years  before 
the  time  of  the  indictment  in  the  same  manner  a£  it  was  after- 
wards. The  evidence  of  the  witnesses  for  the  prosecution  went 
to  show  that  the  manufacture  always  had  been  a nuisance ; whilst 
the  cross-examination  went  to  show  that  no  complaints  had  been 
made.  A witness  was  then  called  to  prove  a conviction  of  the 
defendants.  The  witness  produced  the  minutes  of  what  passed 
before  the  justices,  by  which  it  appeared  that  in  1855  the  de- 
fendants were  convicted  under  the  Smoke  Nuisance  Abatement 
Act,  1855,1  in  a penalty  of  ^3,  and  3^.  costs,  which  the  de- 
fendants paid.  The  conviction  had  not  been  drawn  up ; but 
as  that  could  be  done  at  any  time,  the  defendants’  counsel 
consented  to  its  being  taken  as  if  drawn  up,  and  objected  that 
the  conviction  was  not  admissible  in  this  issue.  The  evidence 
was,  however,  received,  and  a verdict  taken  for  the  Crown — 
whereupon  a rule  nisi  was  obtained  for  a new  trial  on  the 
ground  of  the  improper  reception  of  the  evidence.  The  whole 
Court  held  that  it  was  improperly  received,  the  offence  of  which 
the  defendant  was  convicted  not  necessarily  being  a nuisance  ; 
and  by  Lord  Campbell,  C.J.,  and  Coleridge,  J.  (Wightman,  J., 
not  concurring),  even  if  it  had  been  a conviction  for  an 
offence  precisely  similar  to  that  charged  against  the  defendant, 
except  that  it  was  anterior  in  time,  it  would  not  have  been 
admissible.2 

Sect.  115.  Where  any  house  building  manufactory  or 
place  which  is  certified  in  pursuance  of  the  last  preced- 
ing section  to  be  a nuisance  or  injurious  to  the  health  of 
any  of  the  inhabitants  of  the  district  of  an  urban  authority 
is  situated  without  such  district,  such  urban  authority  may 
take  or  cause  to  be  taken  any  proceedings  by  that  section 
authorised  in  respect  of  the  matters  alleged  in  the  certifi- 
cate, with  the  same  incidents  and  consequences,  as  if  the 
house  building  manufactory  or  place  were  situated  within 
such  district:  so,  however,  that  summary  proceedings 
shall  not  in  any  case  be  had  otherwise  than  before  a court 
having  jurisdiction  in  the  district  where  the  house  build- 
ing manufactory  or  place  is  situated. 

This  section  shall  extend  to  the  metropolis  so  far  as  to 
authorise  proceedings  to  be  taken  under  it  by  [ any 
nuisance  authority ] in  the  metropolis  in  respect  of  any 
house  building  manufactory  or  place  which  is  certified  as 

(1)  16  & 17  Viet.  c.  128,  s.  1. 

(2)  Reg.  v.  Fairie , 8 E.  & B.  486  ; 4 Jur.  (n.s.)  300 ; 6 W.  R.  56. 
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.aforesaid  to  be  a nuisance  or  injurious  to  the  health  of  any  38  & 39  Viet, 
of  the  inhabitants  within  the  area  of  their  jurisdiction,  c-55jS.  115. 
and  is  situated  within  the  district  of  a local  authority 
under  this  Act ; or  by  any  urban  authority  in  respect  of 
any  house  building  manufactory  or  place  which  is  certi- 
fied as  aforesaid  to  be  a nuisance  or  injurious  to  the 
health  of  any  of  the  inhabitants  of  their  district,  and 
is  situated  within  the  jurisdiction  of  any  such  [nmsance 
authority ] * * * 


Note. — Metropolis. — The  last  clause  of  the  above  section, 
defining  the  expression  “ nuisance  authority,”  is  repealed  by 
the  Public  Health  (London)  Act,  1891  j1  but  that  Act 
enacts  that  “Section  115  of  the  Public  Health  Act,  1875 
(set  out  in  the  first  schedule  to  this  Act)  shall  continue 
to  extend  to  London,  with  the  substitution  of  a sanitary 
authority  under  this  Act  for  a nuisance  authority  mentioned  in 
the  said  section,  and  any  reference  in  that  section  to  a nuisance 
in  the  metropolis  or  to  any  building,  manufactory,  or  place  in 
the  metropolis  which  is  injurious  to  health,  shall  include  any 
nuisance  within  the  meaning  of  this  Act,  and  any  manufactory, 
building,  or  place  which  is  dangerous  to  health.”  2 

With  regard  to  the  meaning  of  “ sanitary  authority  ” in  the 
metropolis,  see  the  note  to  sect.  108. 


Unsound  Meat,  &c. 

Sect.  116.  Any  medical  officer  of  health  or  inspector  Power  of 
of  nuisances  may  at  all  reasonable  times  inspect  and  medical 
■examine  any  animal  carcase  meat  poultry  game  flesh  fish  ^ 
fruit  vegetables  corn  bread  flour  or  milk  exposed  for  sale,  inSpect  meat 
or  deposited  in  any  place  for  the  purpose  of  sale,  or  of  &c. 
preparation  for  sale,  and  intended  for  the  food  of  man,  N.P.  1863, 
the  proof  that  the  same  was  not  exposed  or  deposited  for  jj; 
any  such  purpose,  or  was  not  intended  for  the  food  of  P.h’A  63.* 
man,  resting  with  the  party  charged ; and  if  any  such  p.e.  1874, 
animal  carcase  meat  poultry  game  flesh  fish  fruit  vege-  s.  54. 
tables  corn  bread  flour  or  milk  appears  to  such  medical 
officer  or  inspector  to  be  diseased  or  unsound  or  unwhole- 
some or  unfit  for  the  food  of  man,  he  may  seize  and  carry 
away  the  same  himself  or  by  an  assistant,  in  order  to  have 
the  same  dealt  with  by  a justice. 

Note. — Unsound  Food. — Where  Part  III.  of  the  Public 
Health  Acts  Amendment  Act,  1890,  has  been  adopted,  this  and 
the  three  following  sections  are  applicable  to  all  articles  intended 
for  the  food  of  man  and  not  merely  to  the  articles  above 
specified.3 

(0  54  & 55  Viet.  c.  76,  s.  142,  (3)  53  & 54  Viet.  c.  59,  s.  28  (1), 

and  Sched.  IV.  post. 

(2)  Ibid.  s.  21  (5). 
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38  & 39  Viet.  Inspection  of  Meat,  &°c. — These  provisions  apply  to  the- 
c.  55>  s.116,  n.  judical  officers  and  inspectors  of  nuisances  of  rural  as  well  as- 
of  urban  authorities. 

Sect.  1 18  imposes  a penalty  for  hindering  the  inspection^ 
Provisions  for  the  inspection  and  seizure  of  unwholesome  meat 
and  provisions  in  markets  and  fairs  to  which  the  Markets  and 
Fairs  Clauses  Act,  1847,  applies,  are  contained  in  that  Act.1 

Meaning  of  “ reasonable  Timer — It  was  considered  that 
Sunday  afternoon  might,  under  some  circumstances,  be  a reason- 
able time  for  the  inspection  of  meat  under  these  provisions.2 

Meaning  of  “ Place.” — A butcher  carried  on  business  at  his 
shop  in  a town,  but  resided  at  and  occupied  a house  and  some 
land  at  the  outskirts,  nearly  a mile  distant  from  his  shop.  A 
quantity  of  diseased  meat,  loaded  in  carts,  was  carried  into- 
the  yard  belonging  to  the  shop  and  there  seized  by  the  police. 
Within  this  yard  there  was  a slaughter-house.  It  was  held  first 
that  the  yard  was  a “ place  ” within  the  meaning  of  sect.  2 of 
the  Nuisances  Removal  Act,  1863, 3 which  corresponded  to 
sects.  1 16  and  117  of  this  Act;  secondly,  that  assuming  that 
the  word  was  used  in  the  same  sense  in  sect.  2 as  in  sect.  3 
(which  corresponded  to  sect.  118  of  this  Act),  the  word 
“ place  ” in  sect.  3 was  not  to  be  limited  to  places  ejusdenr 
generis  with  “ slaughter-house,  shop,  building,  or  market.”  4 

Sale  of  unwholesome  Food. — The  exposure  for  sale  in  a 
public  market  of  meat  unfit  for  food  is  an  offence  indictable  at 
common  law.5  And  by  the  Markets  and  Fairs  Clauses  Act, 
1847,  a penalty  is  imposed  on  persons  selling  or  exposing  for 
sale  any  unwholesome  meat  or  provisions  in  the  market  or  fair.6 

A bye-law  under  the  Municipal  Corporation  Act,  i835,r 
imposed  a penalty  for  being  in  possession  of  unsound  or 
unwholesome  meal  or  victuals  with  intent  to  sell  the  same;, 
and  a person  having  cheese  in  his  shop  which  was  unfit  for 
food,  was  held  to  have  been  properly  convicted  for  an  offence 
against  the  bye-law.8 

A salesman  who  sells  in  a public  market  meat  which  has  no- 
defect  discoverable  by  an  ordinary  inspection,  but  which  is 
afterwards  found  to  be  unfit  for  human  food,  to  a purchaser 
who  selects  it  himself,  does  not  impliedly  warrant  that  the  meat 
is  good,  and  is  not  liable  to  refund  the  price  to  the  purchaser.9' 


(1)  10  Viet.  c.  14,  s.  15,  post. 

(2)  Small  v.  Bickley,  32  L.  T. 
(N.S.)  726  ; 40  J.  P.  1 19. 

(3)  26  & 27  Viet.  c.  1 17,  s.  2. 

(4)  Young  v.  Grattridge , L.  R.  4 
Q.  B.  166;  38  L.  J.  M.  C.  67 ; 33 
J.  P.  260.  As  to  the  meaning  of 
“ place”  in  the  Betting  Act,  1853, 
16  & 17  Viet.  c.  1 19,  ss.  1,  3,  see 
Powell  v.  Kempton  Park  Racecourse 
Company , L.  R.  1897,  2 Q.  B.  242  ; 
66  L.  J:  Q.  B,  601  ; 77  L.  T.  (n.s.) 
2 ; 46  W.  R.  8 ; 61  J.  P.  548, 


which  case  is  under  appeal  to  the- 
House  of  Lords. 

(5)  Reg.  v.  Stephenson , 3 F.  & F. 

106. 

(6)  10  Viet.  c.  14,  s.  15,  post. 

(7)  5 & 6 Will.  IV.  c.  76,  s.  90. 

(8)  Shillito  v.  Thompson , L.  R. 
I Q-  B.  D.  12;  45  L.  J.  M.  C.  18; 
33  L.  T.  (N.S.)  506 ; 24  W.  R.  57  ; 
40  J.  P.  535. 

(9)  Smith  v.  Baker,  40  L.  T. 
(n.s.)  261. 
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With  regard  to  the  sale  of  adulterated  food,  see  the  Sale  of 
Food  and  Drugs  Acts.1 

Bread. — Reference  should  also  be  made  to  the  Bread  Act, 
1 83  6, 2 regulating  the  making  and  sale  of  bread  out  of  the  City 
of  London,  and  beyond  the  Bills  of  Mortality  and  ten  miles 
from  the  Royal  Exchange,  and  for  preventing  the  adulteration 
of  meal,  flour,  and  bread : the  Act  requires  bakers  beyond 
those  limits  to  sell  all  bread  (except  French  and  fancy  bread 
and  rolls)  by  weight,  and  imposes  penalties  for  adulterating 
bread,  corn,  meal  or  flour : it  also  prohibits  the  baking  of 
bread  on  Sunday,  and  limits  the  time  during  which  it  may  be 
sold  on  that  day. 

Milk. — The  sale  of  watered  or  adulterated  milk,  or  milk 
from  which  the  cream  has  been  extracted,  may  be  dealt  with 
under  the  Sale  of  Food  and  Drugs  Acts.3  The  sale  of  milk, 
which  is  likely  to  disseminate  infectious  disease,  may  be 
stopped  under  the  Infectious  Disease  (Prevention)  Act,  1890, 
where  that  Act  has  been  adopted.4  See  also  the  Dairies 
Cowsheds  and  Milkshops  Orders  of  1885  & 1886, 5 with  regard 
to  the  protection  of  milk  against  infection  or  contagion,  and 
the  prevention  of  the  sale  of  milk  from  diseased  cattle. 

Margarine. — With  regard  to  the  sale  of  margarine  for  butter, 
see  the  Margarine  Act,  1887. 6 

Horseflesh. — With  regard  to  the  sale  of  horseflesh  for  human 
food,  and  the  powers  of  Medical  Officers  of  Health  and 
Inspectors  of  Nuisances  to  enter  premises  and  inspect  and 
examine  meat  which  they  have  reason  to  believe  to  be  horse 
flesh,  see  the  Sale  of  Horseflesh  &c.  Regulation  Act,  1889.7 


Sect.  117.  If  it  appears  to  the  justice  that  any  animal 
carcase  meat  poultry  game  flesh  fish  fruit  vegetables 
corn  bread  flour  or  milk  so  seized  is  diseased  or  unsound 
or  unwholesome  or  unfit  for  the  food  of  man,  he  shall 
condemn  the  same,  and  order  it  to  be  destroyed  or  so 
disposed  of  as  to  prevent  it  from  being  exposed  for  sale 
or  used  for  the  food  of  man ; and  the  person  to  whom  the 
same  belongs  or  did  belong  at  the  time  of  exposure  for 
sale,  or  in  whose  possession  or  on  whose  premises  the 
same  was  found,  shall  be  liable  to  a penalty  not  exceed- 
ing twenty  pounds  for  every  animal  carcase  or  fish  or  piece 
of  meat  flesh  or  fish,  or  any  poultry  or  game,  or  for  the 
parcel  of  fruit  vegetables  corn  bread  or  flour  or  for  the 
milk  so  condemned,  or,  at  the  discretion  of  the  justice, 
without  the  infliction  of  a fine,  to  imprisonment  for  a 
term  of  not  more  than  three  months. 


I1)  38  & 39  Viet.  c.  63  ; 42  & 43 

Viet.  c.  30,  post. 

(2)  6 & 7 Will.  IV.  c.  37. 

(3)  38  & 39  Viet.  c.  63 ; 42  & 43 

Viet.  c.  30,  post. 


(4)  53  & 54  Viet.  c.  34,  s.  4,  post. 

(5)  jHost,  Part.  III. 

(6)  50  & 51  Viet.  c.  29,  post. 

(7)  52  & 53  Viet.  c.  11,  post. 
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38  & 39  Viet.  The  justjce  wfi0,  under  this  section,  is  empowered  to 
c.  55>s.  1 1 7.  convjc£  ^0  offender  may  be  either  the  justice  who  may 
P.H.  1874,  have  ordered  the  article  to  be  disposed  of  or  destroyed, 

s*  or  any  other  justice  having  jurisdiction  in  the  place. 

Note. — Seizure  of  Meat. — Where  the  Public  Health  Acts 
Amendment  Act,  1890,  has  been  adopted,  a justice  may  con- 
demn any  of  the  articles  above  mentioned  or  any  other  article 
intended  for  the  food  of  man  which  has  been  sold,  exposed 
or  deposited  for  sale,  or  deposited  for  preparation  for  sale, 
although  it  has  not  been  seized  in  pursuance  of  sect.  116.1 
Where  it  has  not  been  adopted,  the  justice  can  only  deal  with 
articles  which  have  been  so  seized.  Thus  a butcher  exposed 
for  sale  part  of  a cow  which  had  died  of  disease,  and  sold  the 
meat  to  a customer  who  took  it  home  for  food,  and  some  days 
after,  at  the  request  of  the  inspector,  handed  it  over  to  him, 
and  it  was  condemned  by  a justice  as  unfit  for  the  food  of  man. 
Under  these  circumstances  it  was  held  that  the  meat  was  not 
“so  seized”  and  condemned  as  is  prescribed  by  sects.  116 
and  1 17,  and  therefore  the  butcher  was  not  liable  as  the  person 
to  whom  the  same  “ did  belong  at  the  time  of  the  exposure 
for  sale”  to  a penalty  under  sect.  117.2  An  under  bailiff  of 
an  estate  who  had  been  directed  by  the  head  bailiff  to  take 
a carcase  to  a railway  station  and  consign  it  to  a butcher,  was 
not  the  person  to  whom  the  carcase  “ belonged  ” within  the 
meaning  of  the  section.3 *  And  where  a farmer  sent  meat 
which  he  knew  to  be  unsound  to  a London  salesman,  who 
immediately  showed  it  to  the  inspector,  and  the  meat  was  con- 
demned without  having  been  sold  or  exposed  for  sale,  the  farmer 
was  held  not  to  have  committed  an  offence  under  the  similar 
provisions  of  the  Nuisances  Removal  (Amendment)  Act,T  8 63A 

There  is  nothing  to  require  the  meat  to  be  condemned  by  a 
justice  on  the  same  day  as  that  on  which  the  seizure  is  made, 
if  no  unreasonable  delay  takes  place.5 

In  a case  in  which  a carcase  was  seized  under  sect.  116  and 
the  magistrates  declined  to  condemn  it,  the  owners  were  held 
to  be  entitled  to  full  compensation  under  sect.  308,  including 
l the  costs  incurred  by  them  in  opposing  the  condemnation  of  the 

\ carcase,  but  not  to  be  entitled  to  refuse  to  take  back  the  carcase, 

\ .and  the  compensation  therefore  did  not  include  its  value.6 

(1)  53  & 54  vict.  c.  59,  s.  28  (2), 
post. 

(2)  Vinter  v.  Hind , L.  R.  10 
Q.  B.  D.  63;  52  L.  J.  M.  C.  93; 

31  W.  R.  198 ; 48  L.  T.  (n.s.)  359, 
followed  under  ffe  Public  Health 
(London)  Act,  1891,  54  & 55  Viet, 
c.  76,  s.  47,  in  Billing  v.  Prcbble , 

66  L.  J.  Q.  B.  180 ; 45  W.  R.  187  ; 

. 61  J.  P.  86. 

(3)  Newton  v.  Monkcorjn , 58  L.  T. 

V (N.S.)  23I  .;  52  J.  P.  692. 


(4)  26  & 27  Viet.  c.  1 17,  s.  2. 
Barlow  v.  Terrett , L.  R.  1891,  2 
Q.  B.  107;  60  L.  J.  M.  C.  104; 
65  L.  T.  (N.S.)  148 ; 39  W.  R.  640 ; 
55  J.  P.  632. 

(5)  Burton  v.  Bradley,  51  J.  P. 

118. 

(6)  In  re  Baler  and  Williamson 
and  Mayor , &>c.,  of  Birkenhead, 

L.  R.  1893,  2 Q.  B.  77 ; 62  L.  J. 

M.  C.  107;  69  L.  T.  (n.s.)  220; 
41  W.  R.  513. 
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A butcher  purchased  a cow  that  had  previously  been  ordered  3s  & 3 
by  a veterinary  surgeon  to  be  killed  and  dressed,  the  vendor  c'  $5» s 
stipulating  that  it  should  not  be  offered  for  human  food.  He 
subsequently  told  the  vendor  that  it  was  good  beef  and  he 
should  pickle  the  carcase  and  cut  it  up,  and  it  was  found  by 
the  inspector  in  a shed  of  which  he  had  the  key.  It  was  held 
that  he  ought  to  have  been  convicted  for  having  had  in  his 
possession  unsound  meat  for  the  purpose  of  preparation  for 
sale  and  intended  for  the  food  of  man,  although  it  was  not 
exposed  for  sale.1  But  where  the  justices  on  the  authority  of 
this  case  convicted  a person  who  had  unsound  meat  on  his 
premises  for  consumption  by  himself  and  his  servants  and 
workmen,  the  conviction  was  quashed.2 

The  Court  quashed  the  conviction,  under  the  Public  Health 
(London)  Act,  1891, 3 of  a fruit  broker,  who  sold  unsound 
walnuts  while  a notice  was  posted  in  his  shop  that  they  were 
sold  on  condition  that  the  buyer  should  sort  them  and  destroy 
any  that  were  unsound.4 

Where  an  assistant  inspector  of  nuisances,  acting  under  the 
direction  of  a medical  officer  of  health  (who  was  appointed 
under  the  Towns  Improvement  Clauses  Act,  1847, 5 and  was 
not  subject  to  the  order  of  the  Local  Government  Board),6 
destroyed  certain  meat,  which  appeared  to  the  medical  officer 
unfit  for  food,  without  having  obtained  a justice’s  order  for  its 
destruction,  the  local  authority  were  held  liable  in  damages  to 
the  owner  of  the  meat,  for  the  wrongful  act  of  their  servant.7 

Prosecution . — It  was  held  that  when  liquors  kept  for  unlawful 
sale  had  been  seized  under  the  Wine  and  Beerhouse  Act 
Amendment  Act,  1870, 8 the  justices  could  not  order  them  to 
be  sold  without  giving  the  person  upon  whose  premises  they 
were  seized  an  opportunity  of  being  heard.9  But  under  sect. 

1 17  of  the  present  Act,  it  is  not  necessary  that  the  offender 
should  be  summoned  to  appear  before  the  justices  before  they 
condemn  the  meat.10  A. butcher,  who  had  a certificate  of  his 
acquittal  on  a previous  charge  of  exposing  unsound  meat  for 
sale  on  the  ground  that  he  was  absent  and  not  aware  of  the 
meat  being  there,  could  not,  it  was  held,  be  convicted  on  a 
charge  of  having  the  same  meat  on  his  premises.11 

Where  a person  is  charged  with  having  had  unsound  meat 
in  his  possession  and  deposited  upon  his  premises  for  the 
purpose  of  preparation  for  sale  and  intended  for  the  food  of 


(1)  Mallinson  v.  Carr , L.  R. 
1891,  1 Q.  B.  48;  60  L.  J.  M.  C. 
34 ; 63  L.  T.  (n.s.)  459  ; 39  W.  R. 
270 ; 55  J-  P.  102 ; 17  Cox  C.  C.  220. 

(2)  Rendall  v.  Hemmingway , 14 
Times  L.  R.  456. 

(3)  54  & 55  Viet.  c.  76,  s.  47. 

(4)  Reg.  y.  Dennis , L.  R.  1894, 
2Q.B.458;  63  L.  J.  M.  C.  153; 
71  L.  T.  (N.S.)  436  ; 42  W.  R.  586  ; 
58  J.  P.  622. 

(5)  10  & 11  Viet.  c.  34,  s.  11. 


(6)  Pod,  p.  1823. 

(7)  Ormerod  v.  Mayor,  ore.,  of 
Rochdale , 62  J.  P.  153. 

(8)  33  & 34  Viet.  c.  29,  s.  15. 

(9)  Gill  v.  Bright,  41  L.  J.  M.  C. 
22;  25  L.  T.  (N.s.)  591  ; 36  J.  P. 
198. 

(10)  White  v.  Redfern , L.  R.  5 

Q.  B.  D.  15;  41  L.  T.  (N.s.)  524; 
44  J.  P.  87 ; s.  c.  nom.  Reg.  v. 
White,  49  L.  J.  M.  C.  19. 

(n)  Reg.  v.  Blount,  43  J.  P.  383. 
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man,  it  is  not  necessary  for  the  prosecution  to  show  that  he 
had  personal  knowledge  of  the  condition  of  the  meat.1 

Penalties. — On  the  summons  for  penalties  the  defendant  is 
entitled  to  call  evidence  to  prove  the  soundness  of  the  meat, 
&c.,  although  the  justice  who  condemned  it  has  had  to 
determine  the  same  question.2  The  penalty  is  incurred  in 
respect  of  each  piece  of  meat  seized  and  destroyed,  &c. ; 
therefore  where  three  defendants  were  convicted  by  four  separate 
convictions,  for  exposing  for  sale  four  pieces  of  butchers’  meat 
being  unfit  for  the  food  of  man,  and  a penalty,  with  certain  costs, 
was  inflicted  in  each  ca.se  upon  each  defendant,  the  Court  held 
that  as  the  convictions  were  good  upon  their  face  they  could  not 
inquire  into  the  evidence  adduced  before  the  convicting  justices.3 

With  regard  to  the  recovery  of  penalties,  see  sects.  251-253; 

If  the  person  convicted  under  the  above  section  is  the 
occupier  of  a licensed  slaughter-house,  and  Part  III.  of  the 
Public  Health  Acts  Amendment  Act,  1890,  is  in  force  in  the 
district,  the  court  may  revoke  the  license.4 

Sect.  118.  Any  person  who  in  any  manner  prevents 
any  medical  officer  of  health  or  inspector  of  nuisances 
from  entering  any  premises  and  inspecting  any  animal 
carcase  meat  poultry  game  flesh  fish  fruit  vegetables  corn 
bread  flour  or  milk  exposed  or  deposited  for  the  purpose 
of  sale,  or  of  preparation  for  sale,  and  intended  for  the 
food  of  man,  or  who  obstructs  or  impedes  any  such  medi- 
cal officer  or  inspector  or  his  assistant,  when  carrying 
into  execution  the  provisions  of  this  Act,  shall  be  liable 
to  a penalty  not  exceeding  Jive  pounds. 

Note. — Obstructing  Execution  of  the  Act. — A butcher,  at  his 
residence  half  a mile  from  his  shop,  was  requested  on  a Sunday 
afternoon  to  go  himself,  or  send  some  one,  with  the  key  to 
admit  the  inspector  of  nuisances  to  his  shop,  in  order  that  some 
meat  there  might  be  examined.  This  the  butcher  refused 
to  do,  and  was  convicted  under  the  Nuisances  Removal  Act, 
1 863, 5 of  preventing,  obstructing  or  impeding  the  inspector 
when  duly  engaged  in  carrying  the  provisions  of  the  Act  into 
execution.  But  it  was  held,  on  a case  stated,  that  although 
Sunday  afternoon  might  under  some  circumstances  be  a reason- 
able time  for  the  examination  of  meat,  the  butcher  had 
committed  no  offence  under  the  section.6 

Penalties  are  also  imposed  by  sect.  306,  for  obstructing  the 
execution  of  the  Act.  With  regard  to  the  recovery  of  penalties, 
see  sects.  251-253. 


(1)  B laker  v.  Tillstone,  L.  R. 
1894,  1 Q.  B.  345  ; 63  L.  J.  M.  C. 
72  ; 70  L.  T.  (N.s.)  31  ; 42  W.  R. 
253  ; 58  J.  P.  184. 

(2)  Woye  v.  Thompson.  L.  R.  15 

Q.  B.  D.  342 ; 54  L.  J.  M.  C.  140  ; 

53  L.  T.  (N.S.)  358 ; 33  W.  R.  733  ; 

15  Cox  C.  C.  785 ; 49  J.  P-  69 3- 


(3)  In  re  Hartley , 31  L.  J.  M.  C. 
232 ; s.  c.  110m.  Reg.  v.  Hartley » 
26  J.  P.  438. 

(4)  53  & 54  Viet.  c.  59,  s.  31,  post. 

(5)  26  & 27  Viet.  c.  1 17,  s.  3. 

(6)  Small  v.  Bickley , 32  L.  T. 
(N.s.)  726  ; 40  J.  P.  1 19. 


Unsound  Meat , ere. 


231 


hi.] 

A conviction  under  these  provisions,  or  under  the  similar  38  & 39  Viet, 
^provisions  of  the  Towns  Improvement  Clauses  Act,  1847, 1 can  c-  55> s*  n^n. 
'be  removed  by  certiorari  only  where  there  is  excess  or  refusal 
* of  jurisdiction  on  the  part  of  the  justices.2 


Sect.  119.  On  complaint  made  on  oath  by  a medical  Search  war- 
officer  of  health  or  by  an  inspector  of  nuisances,  or  other 
officer  of  a local  authority,  afiy  justice  may  grant  a^stice  ya 
warrant  to  any  such  officer  to  enter  any  building  or  part  p.H.  1874, 
of  a building  in  which  such  officer  has  reason  for  believing  s.  55. 
that  there  is  kept  or  concealed  any  animal  carcase  meat 
poultry  game  flesh  fish  fruit  vegetables  corn  bread  flour 
or  milk  which  is  intended  for  sale  for  the  food  of  man, 
and  is  diseased  unsound  or  unwholesome,  or  unfit  for  the 
food  of  man ; and  to  search  for  seize  and  carry  away  any 
such  animal  or  other  article  in  order  to  have  the  same 
•dealt  with  by  a justice  under  the  provisions  of  this  Act. 

Any  person  who  obstructs  any  such  officer  in  the  per- 
formance of  his  duty  under  such  warrant  shall,  in  addition 
to  any  other  punishment  to  which  he  may  be  subject,  be 
liable  to  a penalty  not  exceeding  twenty  pounds. 


Note. — Complaint. — Notice  that  the  complaint  is  to  be 
made  on  oath.  The  term  “oath”  includes  the  affirmation  or 
declaration  of  a person  allowed  by  law  to  affirm  or  declare 
instead  of  swearing.3  With  regard  to  the  recovery  of  penalties, 
rsee  sects.  251-253. 


Infectious  Diseases  and  Hospitals. 

Provisions  against  Infection. 

Sect.  120.  Where  any  local  authority  are  of  opinion,  Duty  of  local 
•on  the  certificate  of  their  medical  officer  of  health  or  of  authority  to 
any  other  legally  qualified  medical  practitioner,  that  the  cause  Pre~ 
•cleansing  and  disinfecting  of  any  house  or  part  thereof,  ^^iised  and 
and  of  any  articles  therein  likely  to  retain  infection,  disinfected, 
would  tend  to  prevent  or  check  infectious  disease,  it  shall  San.  1866, 
be  the  duty  of  such  authority  to  give  notice  in  writing  s.  22. 
to  the  owner  or  occupier  of  such  house  or  part  thereof 
requiring  him  to  cleanse  and  disinfect  such  house  or 
part  thereof  and  articles  within  a time  specified  in  such 
notice. 

If  the  person  to  whom  notice  is  so  given  fails  to  comply 
therewith,  he  shall  be  liable  to  a penalty  of  not  less  than 
1 one  shilling  and  not  exceeding  ten  shillings  for  every  day 

(1)  10  & II  Viet.  c.  34,  s.  131.  post. 

(2)  Reg.  V.  Staffordshire  JJ.  16  (3)  52  & 53  Viet.  c.  63,  s.  3,  post. 

X.  T.  (n.s.)  430;  and  see  s.  262, 
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38  & 39  Viet, 
c.  55,  s.  120. 


during  which  he  continues  to  make  default;  and  the 
local  authority  shall  cause  such  house  or  part  thereof  and 
articles  to  be  cleansed  and  disinfected,  and  may  recover 
the  expenses  incurred  from  the  owner  or  occupier  in 
default  in  a summary  manner. 

Where  the  owner  or  occupier  of  any  such  house  or  part 
thereof  is  from  poverty  or  otherwise  unable,  in  the  opinion 
of  the  local  authority,  effectually  to  carry  out  the  re- 
quirements of  this  section,  such  authority  may,  without 
enforcing  such  requirements  on  such  owner  or  occupier,, 
with  his  consent  cleanse  and  disinfect  such  house  or  part 
thereof  and  articles  and  defray  the  expenses  thereof. 


Note. — Cleansing  Premises. — A similar  power  of  requiring 
filthy  or  unwholesome  premises  to  be  purified,  on  the  certificate 
of  the  medical  officer,  or  two  medical  practitioners,  is  given  by 
sect.  46.  A “legally  qualified  medical  practitioner”  is  one 
who  is  registered  under  the  Medical  Acts  : see  the  note  to 
sect.  189.  Premises  in  such  a state  as  to  be  a nuisance  or 
injurious  to  health  may  be  dealt  with  under  the  Nuisance 
Clauses,  viz.  sects.  91  et  seq.  Common  lodging-houses  are  to 
be  whitewashed  twice  a year  under  sect.  82,  and  notice  of  the 
occurrence  of  infectious  diseases  in  them  must  be  given  by  the 
keepers  under  sect.  84. 

Where  the  Infectious  Disease  (Prevention)  Act,  1890,1  has 
been  adopted,  sect.  5 of  that  Act,  which  is  substituted  for  the 
above  section,  provides  for  the  notice  to  the  owner  or  occupier 
being  given  by  the  clerk  without  reference  to  the  local 
authority.  The  owner  or  occupier  is  then  to  declare  within 
tw7enty-four  hours  from  the  receipt  of  the  notice  whether  he 
intends  to  comply  with  it ; and  the  work  may  be  done  at  the 
cost  of  the  local  authority  if  either  the  authority  or  the  medical 
officer  considers  the  owner  or  occupier  unable  to  cleanse  and 
disinfect  the  premises  effectually.  Power  of  entry  on  the 
premises  is  given  for  the  purpose  of  carrying  out  these 
provisions.2  The  same  Act  requires  persons  who  cease  to 
occupy  a house  or  part  of  a house  in  which  infectious  disease 
has  occurred  to  disinfect  the  premises  and  give  notice  to  the 
owner.3  See  also  the  provisions  of  that  Act  with  regard  to  the 
bodies  of  persons  who  have  died  of  infectious  disease,4  with 
regard  to  infectious  rubbish  in  ashpits,  &c.,5  and  the  provision 
of  temporary  accommodation  for  persons  compelled  to  leave 
their  dwellings  in  order  to  allow  them  to  be  disinfected.6 

With  regard  to  infectious  diseases  in  tents,  vans,  sheds,  and 
similar  structures  used  for  human  habitation,  see  the  unrepealed 
provisions  of  the  Housing  of  the  Working  Classes  Act,  1885. 7 

(1)  53  & 54  Viet.  c.  34,  post.  (5)  Ibid.  s.  13. 

(2)  Ibid.  s.  17.  (6)  Ibid.  s.  15. 

(3)  Ibid.  s.  7.  (7)  48  & 49  Viet.  c.  72,  s.  9,  ante „ 

(4)  Ibid.  ss.  8-11.  p.  172. 


Infectious  Diseases. 


233 


hi.] 

Ships  and  vessels  may  be  cleansed  and  disinfected  under  38  & 39 Viet, 
sect.  120  : see  sect,  no  and  the  note  to  that  section. 

Where  a workshop  requires  limewashing,  cleansing,  or  puri- 
fying, for  the  sake  of  the  health  of  the  persons  employed  in  it, 
the  sanitary  authority  may  order  the  work  to  be  carried  out  by 
the  owner  or  occupier,  under  the  Factory  and  Workshop  Act, 

1891. 1 

See  sect.  251,  et  seq .,  with  regard  to  the  recovery  of 
penalties. 

Cleansing  Persons. — Local  authorities  are  enabled  by  the 
Cleansing  of  Persons  Act,  1897,  to  provide  buildings,  appli- 
ances, and  attendants,  for  cleansing  free  of  charge  the  person 
and  clothing  of  anyone  who  is  infested  with  vermin.2 

Disinfectants. — A great  variety  of  disinfectants  have  at 
different  times  been  manufactured,  some  of  them  gaseous,  some 
fluid,  some  solid  ; and  the  effect,  more  or  less,  of  all  of  them, 
when  properly  used,  is  to  destroy  odour,  either  by  bringing 
about  a chemical  change  in  the  odorous  particles,  or  by 
arresting  the  putrefaction  of  substances  giving  rise  to  odours  : 
certain  of  them  appear  to  act  in  both  ways. 

“ The  first  question  which  arises  out  of  this  fact — the 
destruction  of  smell — is,  to  what  extent  (if  any)  would  disin- 
fectants be  useful  in  protecting  the  public  health,  when  applied 
to  the  destruction  of  odours  proceeding  from  decomposing 
substances  ? In  replying  to  this  question,  it  is  necessary  to 
state  that  smell  proceeding  from  decomposing  matters  is 
intended  by  nature  as  a warning  against  danger  : that  the  true 
use  of  the  warning  is  not  merely  to  destroy  the  smell  and  leave 
the  substance,  but  either  to  remove  the  offending  matter  to  a 
distance  from  human  dwellings,  or  to  get  away  from  it.  It  has 
never  been  shown  that  organic  matter,  after  being  deodorized, 
has  ceased  to  be  dangerous ; while  on  the  other  hand,  it  is  known 
that  the  generation  of  diseases  has  been  promoted  by  effluvia 
from  organized  matter  in  a state  of  decomposition,  while  the 
effluvia  were  little,  if  at  all,  appreciable  to  the  sense  of  smell. 

“Disinfectants,  as  a means  of  preserving  health,  are  of 
doubtful  efficacy,  and  their  use  for  such  purpose  should  not  be 
sanctioned. 

“This  being  our  opinion,  it  remains  for  us  to  consider 
whether  disinfectants  can  be  used  with  safety  for  merely 
temporary  purposes. 

“ No  disinfectant  can  compensate  for  the  necessity  of 
frequent  removal  of  the  matter ; hence,  if  it  were  proposed  to 
use  any  disinfectant  merely  to  render  frequent  cleansing  and 
removal  less  necessary  than  it  would  be  if  the  offensive  smell 
were  allowed  to  remain,  we  recommend  that  no  disinfectants 
be  used,  but  that  cleansing  at  short  intervals  be  imperative.”  3 

(1)  54  & 55  Viet.  c.  75,  s.  4 (2),  (3)  Memorandum  by  the  Barrack 

lost.  and  Hospital  Commission,  1865. 

(2)  60  & 61  Viet.  c.  31,  s.  1 , post. 


ft  Oi 


8 & 39  Viet. 

. 55,  s.  120,  n. 
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“ It  is  to  cleanliness,  ventilation,  and  drainage,  and  the  use 
of  perfectly  pure  drinking  water,  that  populations  ought  mainly 
to  look  for  safety  against  nuisance  and  infection.  Artificial 
disinfectants  cannot  properly  supply  the  place  of  those 
essentials ; for,  except  in  a small  and  peculiar  class  of  cases, 
they  are  of  temporary  or  imperfect  usefulness.  That  no  house 
refuse — not  only  no  excremental  matter — but  also  no  other 
kind  of  dirt  or  refuse,  should  remain  on  or  about  inhabited 
premises  is  a first  rule  against  infection.  That  the  air  within 
the  house  should  never  in  any  part  of  the  house  be  stagnant, 
but  should  always  be  in  course  of  renewal  from  without  by 
uninterrupted  and  abundant  supplies  of  fresh  air,  is  a con- 
dition of  equal  importance.  And  that  all  water  meant  to  be 
used  for  drinking  or  cooking  should  be  drawn  from  sources 
which  cannot  have  been  polluted  by  any  kind  of  refuse- 
matter,  is  a third  most  important  rule  for  the  avoidance  of 
infection. 

“ If  dwelling-places  have  within  them  any  odour  of  drainage, 
particular  examination  should  be  made  (1)  whether  the  filth 
which  house-drains  are  meant  to  carry  away  is  retained  in  or 
near  the  premises  in  ill-made  drains  or  sewers,  or  cesspools,  or 
perhaps  is  leaking  from  house-drains  within  the  house;  and 
(2)  whether,  inside  the  house,  the  inlets  of  drains  and  sinks  are 
properly  trapped ; and  (3)  whether  the  drains  and  sewers  are 
sufficiently  ventilated  outside  the  house.  All  water-closets 
within  houses  should  have  free  openings  for  ventilation  from 
and  into  the  outer  air.  Of  a cesspool,  the  only  true  disinfection 
is  to  abolish  it.  In  country  places  where  proper  drainage  is 
not  provided,  the  nuisance  of  open  privies  may  be  best  avoided 
by  the  use  of  the  so-called  earth-closet. 

“ If  a sewer  is  much  complained  of,  as  stinking  into  the 
public  way,  generally  the  presumption  is,  that  from  original 
ill-construction  or  some  other  cause,  it  does  not  properly  fulfil 
its  object,  but  has  filth  accumulated  and  stagnant  in  it;  and 
such  a sewer,  besides  occasioning  nuisance  in  the  public  way, 
may  be  the  source  of  serious  danger  to  the  inhabitants  of 
houses  which  drain  into  it.  It  is  most  important  that  all 
sewers  should  be  well  ventilated  at  points  where  their  effluvia 
will  be  least  injurious ; and  ordinary  drain-pipes  may  be  used 
to  conduct  the  effluvia  to  a distance. 

“For  artificial  disinfection  on  a large  scale — the  agents  which 
most  commonly  prove  useful  are — quicklime,  chloride  of  lime, 
carbolic  acid,  sulphate  of  iron,  perchloride  of  iron,  and  chloride 
of  manganese.  The  following  are  also  efficient  disinfectants, 
but,  as  being  dearer,  are  less  suited  for  large  operations ; 
sulphate  of  zinc,  chloride  of  zinc,  chloride  of  soda,  and  per- 
manganate of  potash.  In  certain  cases  chlorine  gas,  or  nitrous 
acid  gas,  or  sulphurous  acid  gas,  may  advantageously  be  used ; 
and,  in  certain  other  cases,  powdered  charcoal  or  fresh  dry 
•earth. 
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“ Quicklime  ought  to  have  been  recently  burnt,  and  may  be  38  & 39  Viet. 
;used  either  in  the  form  of  dry  powder,  or  stirred  up  with  about  c*  $5j  s,I2°’  n* 
;:ten  times  its  bulk  of  water  as  milk  of  lime.  Chloride  of  lime  is 
best  used  with  water,  and  thoroughly  mixed  with  it,  in  the  pro- 
portion of  a pound  to  the  gallon ; or,  of  the  solution,  as 
commonly  sold,  about  two  pints  may  be  mixed  with  a gallon  of 
water.  Carbolic  acid  (in  the  fluid  form  in  which  it  is  commonly 
sold)  should  be  dissolved  in  about  eighty  times  its  volume  of 
water,  with  which  it  must  be  mixed  by  strong  shaking  in  a 
•closed  vessel.  Sulphate  of  iron  should  be  dissolved  in  ten 
times  its  weight  of  water,  a solution  which  is  best  effected  by 
employing  hot  water  and  stirring.  Of  perchloride  of  iron  and 
. chloride  of  manganese , the  common  concentrated  solutions  may 
be  used  diluted  with  ten  or  twelve  times  their  bulk  of  water. 

.. Sulphate  of  zinc  should  be  dissolved  in  about  ten  times  its 
weight  of  warm  water.  Of  chloride  of  zinc,  the  common  con- 
centrated solution  may  be  diluted  with  eight  or  ten  times  its 
bulk  of  water.  Of  chloride  of  soda,  the  common  solution  may 
be  used  like  that  of  chloride  of  lime.  Of  permanganate  of 
jpotash , an  ounce  may  be  dissolved  in  a gallon  of  water. 

“All  disinfectants  must  be  used  in  quantities  proportionate  to 
4 he  amount  of  matter  or  surface  to  be  disinfected.  When  the 
matters  requiring  to  be  disinfected  have  an  offensive  smell,  the 
disinfectant  should  be  used  till  this  smell  has  entirely  ceased ; 
and  as  often  as  the  smell  recurs,  the  disinfectant  must  again  be 
used.”  1 

Smallpox. — With  regard  to  the  duties  of  sanitary  authorities 
in  connection  with  outbreaks  of  small-pox,  see  the  memorandum 
of  the  medical  officer  of  the  Local  Government  Board  of  the 
10th  February,  1888. 2 See  also  the  Vaccination  Acts,  1867, 

1871,  1874,  and  1898.3 

Sect.  121.  Any  local  authority  may  direct  the  destruc-  Destruction 
tion  of  any  bedding  clothing  or  other  articles  which  have  infected 
•been  exposed  to  infection  from  any  dangerous  infectious  *1872^’ 

■ disorder,  and  may  give  compensation  for  the  same.  s<*  5^  * 

Note. — Compensation. — Generally  with  regard  to  compensa- 
tion, see  sect.  308,  and  the  notes  thereto.  Under  that  section, 
compensation. is  only  to  be  allowed  where  the  person  sustaining 
damage  by  reason  of  the  exercise  of  the  powers  of  the  sanitary 
authority  “ is  not  himself  in  default ; ” but  where  he  is  not  in 
default,  he  has  a right  to  demand  full  compensation.  Under 
sect.  12 1,  on  the  other  hand,  the  local  authority  appear  to  have 
~a  discretion,  and  not  to  be  obliged  to  give  compensation  if  they 

(1)  Memorandum  of  John  Simon,  (3)  30  & 31  Viet.  c.  84;  34  & 35 
JEsq.,  F.R.S.,  Medical  Officer  of  Viet.  c.  98  ; 37  & 38  Viet.  c.  75  ; 

Ahe  Privy  Council, > dated  July,  1866.  61  & 62  Viet.  c.  49. 

(2)  Part  III.  post. 


38  & 39  Viet. 

c.  55,  s.i2i,  n. 
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consider  that  the  circumstances  do  not  entitle  the  claimant  to 
any.  See  also  the  note  to  the  following  section. 

As  to  the  funds  from  which  expenses  incurred  under  these 
clauses  are  to  be  defrayed,  see  sects.  207,  229. 

Sect.  122.  Any  local  authority  may  provide  a proper 
place,  with  all  necessary  apparatus  and  attendance,  for 
the  disinfection  of  bedding,  clothing,  or  other  articles 
which  have  become  infected,  and  may  cause  any  articles 
brought  for  disinfection  to  be  disinfected  free  of  charge. 

Note. — Delivery  of  Articles  for  Disinfection. — Where  the 
Infectious  Disease  (Prevention)  Act,  1890,  has  been  adopted, 
the  local  authority,  or  their  medical  officer  of  health  if  they 
have  given  him  power  to  do  so,  may  require  the  owner  of  the 
infected  articles  to  deliver  them  to  their  officer  to  be  disin- 
fected. If  he  refuses  he  is  liable  to  a penalty.  The  local! 
authority  are  required  to  compensate  him  for  any  of  the  articles- 
that  may  be  unnecessarily  damaged.1 

Sect.  123.  Any  local  authority  may  provide  and  main- 
tain a carriage  or  carriages  suitable  for  the  conveyance 
of  persons  suffering  under  any  infectious  disorder,  and 
may  pay  the  expense  of  conveying  therein  any  person  so- 
suffering  to  a hospital  or  other  place  of  destination. 

Not &.—Ambula?ices. — A memorandum  “ on  Ambulances  ” 
was  issued  by  the  Local  Government  Board  in  December, 
1876.2 

Sect.  124.  Where  any  suitable  hospital  or  place  for 
the  reception  of  the  sick  is  provided  within  the  district  of 
a local  authority,  or  within  a convenient  distance  of  such 
district,  any  person  who  is  suffering  from  any  dangerous 
infectious  disorder,  and  is  without  proper  lodging  or 
accommodation,  or  lodged  in  a room  occupied  by  more 
than  one  family,  or  is  on  board  any  ship  or  vessel,  may, 
on  a certificate  signed  by  a legally  qualified  medical 
practitioner,  and  with  the  consent  of  the  superintending 
body  of  such  hospital  or  place,  be  removed,  by  order  of 
any  justice,  to  such  hospital  or  place  at  the  cost  of  the 
local  authority ; and  any  person  so  suffering,  who  is 
lodged  in  any  common  lodging-house,  may,  with  the 
like  consent  and  on  a like  certificate,  be  so  removed  by 
order  of  the  local  authority. 

An  order  under  this  section  may  be  addressed  to  such 

(1)  53  & 54  Viet.  c.  34,  s.  6,  post.  (2)  See  Part  111.  post. 
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constable  or  officer  of  the  local  authority  as  the  justice  or 
local  authority  making  the  same  may  think  expedient ; 
-and  any  person  who  wilfully  disobeys  or  obstructs  the 
execution  of  such  order  shall  be  liable  to  a penalty  not 
■exceeding  ten  pounds. 

Note. — Removal  of  infected  Persons. — Sect.  13 1 empowers 
local  authorities  to  provide,  for  the  use  of  the  inhabitants  of 
their  district,  hospitals  or  temporary  places  for  the  reception  of 
the  sick. 

A medical  practitioner  to  be  “ legally  qualified  ” must  be 
registered  under  the  Medical  Acts  : see  the  note  to  sect.  189. 

With  regard  to  detention  in  hospital  of  a person  who  would 
not,  on  leaving  the  hospital,  be  provided  with  lodging  or 
accommodation  in  which  proper  precautions  against  the  spread 
of  disease  could  be  taken,  see  the  adoptive  provisions  of 
the  Infectious  Disease  (Prevention)  Act,  1890.1  Where  that 
Act  is  adopted  the  local  authority  are  required  to  provide 
temporary  accommodation  for  persons  who  have  been  com- 
pelled to  leave  their  dwellings  to  allow  them  to  be  disinfected.2 
With  regard  to  the  removal  of  the  bodies  of  persons  who  have 
died  of  infectious  disease,  see  the  same  Act,3  and  sect  142  of 
the  present  Act. 

With  regard  to  the  duty  of  medical  practitioners,  heads  of 
families,  and  other  persons,  to  give  notice  to  the  medical  officer 
of  health  of  the  district  of  any  case  of  infectious  disease 
occurring  in  any  dwelling,  ship,  boat,  tent,  van,  shed,  &c.,  see 
the  Infectious  Disease  (Notification)  Act,  188 9, 4 which  may 
be  adopted  by  any  urban,  rural,  or  port  sanitary  authority. 
With  regard  to  the  notice  to  be  given  on  the  occurrence  of 
fever  or  infectious  disease  in  a common  lodging-house,  see 
sect.  84. 

“ Under  the  Sanitary  Act,  1866,  and  the  Sanitary  Law 
Amendment  Act,  1874,  persons  suffering  from  infectious  dis- 
orders could,  in  certain  cases,  be  compulsorily  removed  to  any 
hospital  provided  by  the  local  authority  within  the  district ; 
and  for  this  purpose  any  hospital  was  to  be  deemed  to  be 
within  the  district,  if  it  was  declared  by  the  Local  Government 
Board  to  be  within  a convenient  distance  of  the  district.  By 
sect.  124,  every  hospital,  to  which  persons  may  be  compulsorily 
removed  under  the  above  provisions,  is  required  to  be  a suit- 
able one,  and  within  a convenient  distance  of  the  district,  and 
it  will  be  for  the  Justice  now  to  determine  whether  or  not  the 
hospital  fulfils  these  conditions,  the  Board  (i.e.  the  Local 
Government  Board)  having  no  longer  any  power  to  make 
orders  for  the  purpose  referred  to.” 5 

f1)  53  & 54  Wet.  c.  34,  s.  12,  (4)  52  & 53  Viet.  c.  72,  post, 

post.  (5)  Circular  of  the  Local  Govern- 

(2)  Ibid.  s.  15.  ment  Board,  30th  September,  1875. 

(3)  Ibid.  ss.  9,  10. 


38  & 39  Viet, 
c.  55,  s.  124. 


38  & 39  Viet, 
c.  55,  s.124,  n. 
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In  a case  which  arose  at  Coventry,  there  were  a certificate~ 
and  an  order  for  the  removal  to  a hospital  of  a child  having 
an  infectious  disorder.  The  mother  of  the  child  obstructed 
the  removal,  and  was  summoned  for  the  offence.  At  the  hear- 
ing the  magistrates  entered  into  the  validity  of  the  order  and 
declined  to  convict.  On  question  whether  they  were  justified 
in  taking  that  course  or  ought  to  have  convicted,  the  Court 
were  of  opinion  that  the  magistrates  had  no  right  to  go  behind 
the  order  and  enter  into  its  validity,  but  were  bound  upon 
the  evidence  to  convict  if  there  had  been  an  obstruction, 
and  they  sent  the  case  back  to  the  magistrates  with  that 
direction.1 2 

Infectious  Diseases  oil  Vessels. — In  case  of  the  existence  on 
board  ship  of  a nuisance  within  the  definition  in  sect.  91,  pro- 
ceedings may  be  taken  under  the  nuisances  clauses,  sects. 
91-11 1 : see  sect.  no.  Local  authorities  have,  by  sect.  137, 
powers  of  entry  on  vessels  for  the  purposes  of  the  regulations 
which  the  Local  Government  Board  may  issue  under  sect.  134, 
and  also  by  the  Canal  Boats  Acts,  1877  and  18 84, 2 powers  for 
preventing  the  spread  of  infectious  diseases  in  canal  boats. 
The  jurisdiction  of  local  authorities  with  respect  to  ships,  for 
the  purposes  of  sect.  124,  is  extended  by  the  Public  Health 
(Ships,  &c.)  Act,  1885:  see  sect,  no  and  the  note  to  that 
section.  With  regard  to  quarantine,  see  the  note  to  sect.  134. 

With  regard  to  the  recovery  of  penalties,  see  sect.  251,  et  sea. 

Sect.  125.  Any  local  authority  may  make  regulations- 
(to  be  approved  of  by  the  Local  Government  Board)  for 
removing  to  any  hospital  to  which  such  authority  am 
entitled  to  remove  patients,  and  for  keeping  in  such  hos- 
pital so  long  as  may  be  necessary,  any  persons  brought 
within  their  district  by  any  ship  or  boat  who  are  infected 
with  a dangerous  infectious  disorder,  and  such  regulations 
may  impose  on  offenders  against  the  same  reasonable 
penalties  not  exceeding  forty  shillings  for  each  offence. 

Note. — Regulations. — The  provisions  of  sect.  182,  et  seq.y 
with  respect  to  the  making,  confirmation,  &c.,  of  bye-laws,  do 
not  apply  to  these  regulations,  but  the  local  authority  may 
cause  them  to  be  published  in  such  manner  as  they  think  fit  : 
see  sect.  188.  See  also  sects.  130,  134,  with  regard  to  regula- 
tions which  may  be  made  for  preventing  the  spread  of  cholera,, 
and  epidemic  and  other  diseases.  As  to  the  power  of  the  local 
authority  to  remove  infected  persons  from  canal  boats,  see  the 
Canal  Boats  Acts,  1877  and  1884.3  As  to  the  recovery  of 
penalties,  see  sects.  251-253. 

(1)  Booker  v.  Taylor , Times  47  & 48  Viet.  c.  75,  post. 

newspaper,  21st  November,  1882.  (3)  40  & 41  Viet.  c.  60,  ss.  4,  5 ? 

(2)  40  & 41  Viet.  c.  60,  ss.  4,  5 ; 47  & 48  Viet.  c.  75,  post. 
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With  regard  to  the  removal  to  hospitals  of  persons  suffering 
from  cholera,  see  Art.  13  of  the  General  Order  of  the  Local 
Government  Board  with  regard  to  cholera  of  the  28th  August, 
1890.1 

Sect.  126.  Any  person  who — 

(1.)  While  suffering  from  any  dangerous  infectious 
disorder  wilfully  exposes  himself  without  proper 
precautions  against  spreading  the  said  disorder 
in  any  street  public  place  shop  inn  or  public 
conveyance,  or  enters  any  public  conveyance 
without  previously  notifying  to  the  owner 
conductor  or  driver  thereof  that  he  is  so  suffer- 
ing ; or 

(2.)  Being  in  charge  of  any  person  so  suffering,  so- 
exposes  such  sufferer ; or 

(3.)  Gives  lends  sells  transmits  or  exposes,  without 
previous  disinfection,  any  bedding  clothing  rags 
or  other  things  which  have  been  exposed  to 
infection  from  any  such  disorder, 

shall  be  liable  to  a penalty  not  exceeding  five  pounds ; 
and  a person  who,  while  suffering  from  any  such  disorder, 
enters  any  public  conveyance  without  previously  notifying 
to  the  owner  or  driver  that  he  is  so  suffering,  shall  in 
addition  be  ordered  by  the  court  to  pay  such  owner  and 
driver  the  amount  of  any  loss  and  expense  they  may  incur 
in  carrying  into  effect  the  provisions  of  this  Act  with 
respect  to  disinfection  of  the  conveyance. 

Provided  that  no  proceedings  under  this  section  shall 
be  taken  against  persons  transmitting  with  proper  precau- 
tions any  bedding  clothing  rags  or  other  things  for  the 
purpose  of  having  the  same  disinfected. 

Note. — Meaning  of  “ Inn.” — See  the  note  to  sect.  128. 

Meaning  of  u Infectious  Disorder! — See  the  note  to  sect.  134. 

Exposure  of  diseased  Persons. — With  regard  to  legal  proceed- 
ings for  offences  under  the  Act,  see  sect.  251,  et  seq. 

If  an  infected  person  has  been  conveyed  in  a public  con- 
veyance, the  conveyance  must  be  forthwith  disinfected : see 
sect.  127.  As  to  the  disinfection  of  bedding,  &c.,  at  the  place 
provided  for  the  purpose  by  the  local  authority,  see  sect.  122.  y 

Where  the  Infectious  Disease  (Prevention)  Act,  1890,  has 
been  adopted,  it  is  unlawful  to  retain  the  body  of  a person  who 
has  died  of  infectious  disease  in  a dwelling-place,  sleeping- 
place,  or  work-room  for  more  than  forty-eight  hours,2  or  to 
use  a public  conveyance  for  carrying  any  such  body  without 

(1)  In  Part  III., post.  (2)  53  & 54  Viet.  c.  34,  s.  8,  post. 


38  & 39  Viet, 
c.  55,  s.  125,11, 
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38  & 39  Viet, 
c.  55,  s.  126,  n. 


notifying  the  fact  to  the  owner  of  the  conveyance.  The  same 
Act  provides  for  the  disinfection  of  conveyances  used  to  carry 
such  dead  bodies,1  and  for  the  compulsory  disinfection  of 
infected  bedding,  clothing,  and  other  articles.2 

In  point  of  law,  if  a person  unlawfully,  injuriously,  and  with 
full  knowledge  of  the  fact,  exposes  in  a public  highway  a person 
infected  with  a contagious  disease  or  disorder,  it  is  a common 
nuisance,  and  indictable  as  such;  as  where  a person  was  in- 
dicted for  “ unlawfully  and  injuriously  carrying  a child  infected 
with  the  small-pox  along  a public  highway  in  which  persons 
were  passing,  and  near  to  the  habitation  of  the  King’s  subjects.”  3 
So  also  if  a person  cause  others  infected  with  a contagious 
disease  to  be  carried  along  a public  street;  as  where  the  defen- 
dant caused  patients  inoculated  with  the  small-pox  to  be  brought 
to  his  surgery  whilst  infected  with  the  disease.4  These  were 
convictions  for  exposing  on  the  King’s  highway  persons  infected 
with  small-pox;  but  it  is  equally  an  offence  indictable  at 
common  law  to  expose  in  public  persons  labouring  under  any 
other  infectious  disease,  whereby  the  health  of  the  public  may 
be  endangered.  A person  was  indicted  for  bringing  a horse 
diseased  with  glanders  into  a public  place,  to  the  danger  of  the 
Queen’s  subjects.5 

In  the  following  case  the  respondent  was  a medical  man, 
and  was  consulted  by  one  Field,  whom  he  found  to  be  suffering 
from  scarlet  fever.  He  accordingly  sent  Field,  with  a certificate 
for  removal  to  the  temporary  hospital  at  Tunbridge  Wells,  to 
the  police-station,  with  instructions  that  the  ambulance  should 
be  sent  for  to  take  him  there.  He  also  gave  Field  instructions 
to  walk  in  the  middle  of  the  street,  and  to  avoid  speaking  to 
any  one  while  on  his  way  to  the  police-station.  There  was 
some  delay  at  the  police-station,  and  after  some  time  both  the 
ambulance  and  admission  to  the  hospital  were  refused.  Field 
was  obliged  to  return  to  his  lodgings,  where  there  were  other 
lodgers,  and  remained  there  that  night.  On  the  following  day  he 
went  to  his  sister’s,  some  way  out  of  Tunbridge  Wells,  partly  by 
rail  and  part  by  road,  but  she  was  unable  to  take  him  in,  and  he 
was  obliged  to  return  on  foot.  Subsequently  the  respondent  him- 
self accompanied  Field  to  the  Chairman  of  the  Board,  and  after 
waiting  for  some  time  obtained  a certificate  for  Field’s  admission. 
The  case  suggested  against  the  respondent  was,  that  he,  being 
in  charge  of  the  sufferer,  so  exposed  him  in  the  public  street, 
and  was  liable  to  the  penalty  under  the  above  section.  The 
magistrates  dismissed  the  charge,  and  the  Local  Board  ap- 
pealed; the  Court  decided  in  favour  of  the  respondent,  and 
upheld  the  decision  of  the  Justices.  Grove,  J.,  remarked  that 
he  did  not  see  what  the  respondent  could  have  done  more  than 


(1)  53  & 54  Viet.  c.  34,  s.  11.  (4)  Rex  v.  Vantandillo , 4 M.  & S. 

(2)  Ibid.  s.  6.  73. 

(3)  Rex  v.  Burnett,  4 M.  & S.  (5)  Reg.  v.  Hanson , Dears  C.  C. 

272.  24. 


III.]  Infectious  Diseases.  241 

he  did,  or  what  further  precautions  he  could  have  taken  in  this  & 39  Viet, 
case  ; and  Denman,  J.,  said  it  seemed  to  him  doubtful  whether  c'  S,I26>  n* 
there  were  any  questions  of  law  at  all  in  the  case,  and  at  most 
it  was  of  mixed  law  and  fact.  The  facts  had  been  found  in  the 
respondent’s  favour  by  the  Justices,  and  he  thought  they  were 
right  in  their  decision. 1 

Another  case  raised  a question  as  to  the  liability  of  persons 
who  carelessly,  or  even  unavoidably,  carry  about  children  or 
others  affected  with  infectious  diseases;  and  though  that 
question  was  not  decided,  it  decided  another  of  great  im- 
portance— that  parties  who  knowingly  and  wilfully  introduce 
infectious  persons  into  other  persons’  houses  are  legally  liable 
for  the  consequences.  The  action  was  by  a lodging-house 
keeper  at  Eastbourne,  into  whose  house  the  defendants  had 
introduced  their  children,  who  were  infected  with  scarlet-fever, 
in  consequence  of  which  the  plaintiff  lost  four  of  his  own 
children.  The  plaintiff  brought  his  action  against  both  the 
defendants,  husband  and  wife,  for  the  expense  caused  to  him 
by  the  illness  and  burial  of  the  children.  The  declaration,  as 
the  case  was  novel,  stated  the  ground  of  the  plaintiff’s  cause  in 
various  forms.  The  defendants  demurred  to  the  1st,  3rd,  4th, 
and  last  counts  as  not  sufficient  in  law,  and  they  also  pleaded 
“ not  guilty,”  denying  the  wrongful  acts  alleged.  At  the  trial, 
before  Quain,  J.,  there  was  evidence  that  the  defendants  knew 
that  their  children  were  in  an  infectious  state  when  they  in- 
troduced them  into  the  plaintiff’s  house,  and  the  jury  so  found, 
and  gave  the  plaintiff  a verdict  for  120/.  This  substantially 
decided  the  action  in  favour  of  the  plaintiff  in  any  view  of  the 
case,  for  it  was  not  doubted  that  if  the  act  was  fraudulent  the 
action  lay.  The  demurrers,  however,  which  raised  the  far 
more  important  question  whether  the  parties  would  be  liable 
apart  from  the  fraud,  still  remained  to  be  disposed  of,  and  sub- 
sequently came  on  to  be  argued  and  determined. 

On  the  pleadings  being  stated,  Hannen,  J.,  observed  that  one 
of  the  counts  raised  a large  and  general  question — whether 
bringing  infectious  children  in  contact  with  others  in  any 
place,  even  a public  place  like  a railway  station,  was  action- 
able. This  question  raised,  he  said,  great  difficulties.  Sup- 
pose, for  instance,  the  party  sued  was  taking  the  children  to 
a hospital,  and  could  not  avoid  bringing  them  into  contact 
with  others. 

The  Lord  Chief  Justice,  however,  said  that  the  general 
question  was  quite  immaterial  to  the  plaintiff,  the  jury  having 
given  him  a verdict  on  other  counts ; and  it  was  settled  that 
the  demurrers  and  the  counts  demurred  to  should  be  taken  as 
struck  out ; the  practical  result  of  which  was  that  the  plaintiff 
had  judgment  and  the  general  costs  of  the  cause.  The  general 
question,  therefore,  remained  unsettled.2 

(1)  Tunbridge  Wells  Local  Board  v.  Bisshopp , L.  R.  2 C.  P.  D.  187. 

(2)  Best  v.  Stapp,  Times  newspaper,  9th  November,  1872. 
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In  giving  judgment  in  the  Hampstead  Hospital  case  1 Lord 
Blackburn  said,  “ Where  those  who  have  the  custody  of  the 
person  sick  of  an  infectious  disorder  have  not  the  means  of 
isolating  him  from  the  other  inmates,  which  is  very  commonly 
the  case  with  the  poor,  and  consequently  those  other  inmates 
and  the  neighbours  are  exposed  to  the  risk  of  infection,  I think 
that  the  inability  to  isolate  him  would  form  a sufficient  excuse 
to  be  a defence  to  any  indictment ; and  I think  also,  though  I 
am  not  aware  of  any  authority  on  the  subject,  that  the  neigh- 
bours could  not  maintain  any  action  for  the  damage  which  they 
would  in  such  a case  sustain  from  the  proximity  of  the  infected 
person,  it  being  a necessary  incident  to  the  use  of  property 
for  habitations  in  town,  that  contagious  sickness  may  befall 
their  neighbours.  If  those  who  have  the  charge  of  the  infected 
person  have  the  means  of  isolating  him  on  the  spot,  they 
certainly  do  well  to  use  them,  and  if  it  cannot  be  done  on  the 
spot,  and  they  can,  either  by  their  own  means,  or  by  the  aid 
of  charitable  persons  who  have  erected  a hospital,  find  a place 
where  he  can  be  isolated  so  as  to  avoid  the  risk  of  infection, 
they  will  do  well  to  use  these  means.  I do  not  mean  to  express 
any  opinion  as  to  whether,  at  common  law,  they  would  or 
would  not  be  responsible  for  not  doing  so;  but  there  is  no 
authority  and  I think  no  principle  for  saying  that  they  are 
justified  in  removing  him  to  a place  where  the  neighbours 
would  be  exposed  to  contagion,  though  it  may  be  that  those 
neighbours  would  be  fewer  in  number  than  the  neighbours 
of  the  spot  where  the  infection  broke  out ; nor  for  saying  that 
if  that  was  done,  and  the  contagion  was  such  as  to  amount  to  a 
real  nuisance,  those  neighbours  might  not  maintain  an  action, 
and  obtain  an  injunction  to  protect  themselves  against  the 
importation  of  foreign  infection.” 

Quarantine. — On  this  subject  see  the  note  to  sect.  134. 

The  Public  Health  (Ships,  &c.)  Act,  1885,  renders  the  pro- 
visions of  sect.  1 10,  relating  to  the  jurisdiction  of  local  autho- 
rities, available  for  the  purposes  of  this  section.2 

Sect.  127.  Every  owner  or  driver  of  a public  con- 
veyance shall  immediately  provide  for  the  disinfection 
of  such  conveyance  after  it  has  to  his  knowledge  con- 
veyed any  person  suffering  from  a dangerous  infectious 
disorder ; and  if  he  fails  to  do  so  he  shall  be  liable  to  a 
penalty  not  exceeding  jive  pounds ; but  no  such  owner  or 
driver  shall  be  required  to  convey  any  person  so  suffering 
until  he  has  been  paid  a sum  sufficient  to  cover  any  loss 
or  expense  incurred  by  him  in  carrying  into  effect  the 
provisions  of  this  section. 

(1)  Managers  of  Metropolitan  W.  R.  617;  45  J.  P.  664;  see  post. 
Asylum  District  v.  Hill,  L.  R.  6 p.  248,  as  to  this  case. 

App.  Cas.  205  ; 50  L.  J.  Q.  B.  (2)  48  & 49  Viet.  c.  35,  s.  2,  post. 
353;  44  L.  T.  (N.s.)  653;  27 
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Note. — Penalties. — The  preceding  section  imposes  a penalty  38  & 39  Viet, 
on  persons  who  enter  a public  conveyance  while  suffering  from  c'  55>S-I27>n- 
a dangerous  infectious  disorder.  As  to  the  meaning  of  an 
infectious  disorder,  see  the  note  to  sect.  134,  and  as  to  disin- 
fectants and  their  use  see  the  note  to  sect.  120. 

With  regard  to  the  recovery  of  penalties,  see  sect.  251,  et  seq. 

With  regard  to  the  carriage  in  public  conveyances  of  the 
bodies  of  persons  who  have  died  of  infectious  disease,  see  the 
adoptive  provisions  of  the  Infectious  Disease  (Prevention) 

Act,  1890.1 

Sect.  128.  Any  person  who  knowingly  lets  for  hire  Penalty  on 
any  house  room  or  part  of  a house  in  which  any  person  }ettmS  . 
has  been  suffering  irom  any  dangerous  miectious  disorder,  wllich  jn. 
without  having  such  house  room  or  part  of  a house  and  fected  persons 
all  articles  therein  liable  to  retain  infection,  disinfected  to  have  been 
the  satisfaction  of  a legally  qualified  medical  practitioner,  lodging, 
as  testified  by  a certificate  signed  by  him,  shall  be  liable 
to  a penalty  not  exceeding  twenty  'pounds. 

For  the  purposes  of  this  section,  the  keeper  of  an  inn 
shall  be  deemed  to  let  for  hire  part  of  a house  to  any 
person  admitted  as  a guest  into  such  inn. 

Note. — Letting  infected  House. — The  following  section  im- 
poses a penalty  for  making  false  statements  on  letting  a house 
in  which  there  has  recently  been  an  infectious  disease.  With 
regard  to  the  meaning  of  an  “ infectious  disorder,”  see  the  note 
to  sect.  134;  and  with  regard  to  the  recovery  of  penalties, 
sects.  251,  et  seq.:  see  also  sect,  no,  and  the  note  to  that 
section,  with  regard  to  the  jurisdiction  of  the  local  authority 
over  ships  and  vessels. 

Where  the  Infectious  Disease  (Prevention)  Act,  1890,  has 
been  adopted,  persons  who  occupy  a house  or  part  of  a house 
in  which  there  has  been  a case  of  infectious  disease  within  the 
last  six  weeks  before  they  cease  to  occupy  it,  are  required  to 
have  the  premises  properly  disinfected,  and  to  give  notice 
of  the  occurrence  of  the  disease  to  the  owner.  The  outgoing 
tenant  is  also  liable  to  a penalty  for  giving  false  answers  with 
respect  to  the  occurrence  of  the  disease  either  to  the  owner  or 
to  a person  negotiating  for  the  hire  of  the  premises.2 

In  a case  in  which  a house  was  infested  and  overrun  with 
bugs,  Lord  Abinger,  C.B.,  said,  “A  man  who  lets  a furnished 
house  does  so  on  an  implied  condition  or  obligation  that  it  is 
in  a fit  state  for  occupation.  Suppose  the  defendant  had  dis- 
covered the  fact  that  previous  tenants  had  quitted  the  house 
in  consequence  of  a person  having  recently  died  there  of  the 
plague,  would  not  the  law  have  justified  him  in  leaving  as 

(0  53  & 54  Viet.  c.  34,  s.  n,post.  (2)  53  & 54  Viet.  c.  34,  s.  7,  post. 
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38  & 39  Viet.  s001-j  as  he  discovered  the  fact  ? I entertain  no  doubt  on  the 
C-  55*  s.  128,  n.  subject..l 

The  decision  in  this  case  was  followed  in  another  in  which  a 
house  in  London  was  let  for  the  season,  furnished ; but  was 
found  to  be  unfit  for  habitation  by  reason  of  defective  drainage  ; 
the  tenant  being  held  to  be  entitled  to  repudiate  the  lease,  and 
not  being  confined  to  the  remedy  by  action  for  breach  of 
covenant.1 2  These  decisions  were  confined  to  the  case  of 
furnished  houses,  but  the  Housing  of  the  Working  Classes 
Act,  1890,  creates  a similar  implied  condition  on  the  letting 
of  a house,  below  a certain  rent,  whether  furnished  or 
not.3 

Meaning  of  11  Inn” — According  to  Burn’s  Justice  of  the 
Peace  (tit.  Alehouse),  an  “inn”  is  a house  in  which  travellers-, 
passengers,  &c.,  are  provided  with  victuals  and  lodging  for 
themselves,  luggage,  and  their  horses.  The  common  law 
liability  of  an  innkeeper  to  receive  persons  into  his  inn  applies 
only  to  guests  who  are  travellers ; and  an  innkeeper  was  there- 
fore entitled  to  eject  a person  who  had  remained  for  ten 
months  and  refused  to  leave.4 

An  “ alehouse  ” is  a house  in  which  ale  is  sold  by  retail, 
to  be  drunk  or  consumed  on  the  premises. 

The  term  “ guest,”  as  used  in  the  above  section,  seems 
to  have  reference  to  a person  who  has  victuals  and  lodging 
at  an  inn. 

Notificatmi  of  infectious  Diseases . — See  the  Infectious  Disease 
(Notification)  Act,  1889, 5 * which,  if  adopted  by  the  urban, 
rural,  or  port  sanitary  authority,  supersedes  any  existing  local 
Act  requiring  notice  of  cases  of  infectious  disease  to  be  given 
to  the  sanitary  authority. 

The  Factory  and  Workshop  Act,  1895,  requires  medical 
practitioners  to  give  notice  to  the  Chief  Inspector  of  Factories 
at  the  Home  Office  of  cases  of  lead,  phosphorous,  or  arsenical 
poisoning,  or  of  anthrax,  which  they  may  attend.7 

With  regard  to  the  returns  to  be  made  to  local  authorities 
by  registrars  of  deaths  and  poor  law  medical  officers,  see  the- 
note  to  sect.  134. 
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P.H.  1874, 
s.  56. 


Sect.  129.  Any  person  letting  for  hire  or  showing 
for  the  purpose  of  letting  for  hire  any  house  or  part  of  a 
house,  who  on  being  questioned  by  any  person  negotiat- 
ing for  the  hire  of  such  house  or  part  of  a house  as  to  the 


(1)  Smith  v.  Marrable , 12  L.  J. 
Ex.  225  ; 1 1 M.  & W.  5 ; 7 Jur.  70 ; 
2 Dowl.  (N.S.)  810. 

(2)  Wilson  v.  Finch- Hatton,  L.  R. 

2 Ex.  D.  336  : 46  L.  J.  Ex.  489 ; 

36  L.  T.  (N.S.)  473  ; 25  W.  R.  537  ; 

and  see  Campbell  v.  Lord  Wrnlock , 

4 F.  & F.  716. 


(3)  53  & 54  Viet.  c.  70,  s.  75,  post . 

(4)  Lamo?id  v.  Richard , L.  R. 
1897,  1 Q.  B.  541  : 66  L.  T.  Q.  B. 
315;  76  L.  T.  (N.s.)  141  ; 45  W.  R~ 
289  ; 6l  J.  P.  260. 

(5)  52  & 53  Viet.  c.  72,  post. 

(6)  58  & 59  Viet.  c.  37,  s.  2%  post. 
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fact  of  there  being  or  within  six  weeks  previously  having  38  & 39  Vlct» 
been  therein  any  person  suffering  from  any  dangerous  C-55»S-I29- 
infectious  disorder,  knowingly  makes  a false  answer  to 
such  question,  shall  be  liable,  at  the  discretion  of  the 
court,  to  a penalty  not  exceeding  twenty  pounds,  or  to 
•imprisonment,  with  or  without  hard  labour,  for  a period 
not  exceeding  one  month. 

Note. — Letting  infected  House. — See  the  preceding  section 
and  note. 

Sect.  130.  The  Local  Government  Board  may  from  Power  of 
time  to  time  make  alter  and  revoke  such  regulations  as  Local 
to  the  said  Board  may  seem  lit,  with  a view  to  the  treat-  £°a]?J^ent 
ment  of  persons  affected  with  cholera,  or  any  other  make  reo-uia- 
epidemic  endemic  or  infectious  disease,  and  preventing  tions.  & 
the  spread  of  cholera  and  such  other  diseases,  as  well  on  San.  1866, 
the  seas  rivers  and  waters  -of  the  United  Kingdom,  and  s*  52* 
on  the  high  seas  within  three  miles  of  the  coasts  thereof, 
as  on  land;  and  may  declare  by  what  authority  or 
authorities  such  regulations  shall  be  enforced  and  exe- 
cuted. Kegulations  so  made  shall  be  published  in  the 
London  Gazette , and  such  publication  shall  be  for  all  pur- 
poses conclusive  evidence  of  such  regulations.  * * * 

Note. — Regulations  as  to  infectious  Diseases. — The  last 
clause  of  the  above  section,  which  imposed  a penalty  of  ^50 
for  breach  of  the  regulations,  is  repealed  by  the  Public  Health 
Act,  1896,  which  has  raised  the  penalty  to  jfsoo  and  has 
added  a further  penalty  of  a day  in  the  case  of  a con- 
tinuing offence.1 

The  same  Act  specifies  certain  matters  which  may  be  dealt 
with  by  the  regulations  or  by  regulations  under  sect.  13  4. 2 

Sect.  134  also  gives  powers  to  the  Local  Government  Board 
to  issue  regulations  on  the  outbreak  of  any  “ formidable 
epidemic,  endemic,  or  infectious  disease.”  See  the  note  to 
that  section  as  to  the  meaning  of  such  diseases,  and  as  to  the 
medical  officer  of  the  Local  Government  Board,  quarantine, 

&c.  See  also  the  provisions  of  the  Documentary  Evidence 
Act,  1 868, 3 with  respect  to  regulations  of  the  Local  Govern- 
ment Board.  As  to  the  recovery  of  penalties,  see  sects.  251, 
et  seq.,  and  sect.  1 of  the  Public  Health  Act,  1896.4 

Regulations  for  the  removal  of  infected  persons  brought  into 

(1)  59  & 60  Viet.  c.  19,  ss.  I (2),  (3)  31  & 32  Viet.  c.  37,  s.  2 , post, 

6,  post.  p.  256. 

(2)  Ibid.  s.  1.  (4)  59  & 60  Viet.  c.  19,  s.  I, post. 
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3&  & 39  Viet,  the  district  by  ships  may  be  made  by  the  local  authority  under 
c.55,s.i3o,n.  sect  I25> 

The  Public  Health  Act,  1889,1  which  enabled  the  Local 
Government  Board  to  provide  for  their  regulations  under  the 
above  section  in  relation  to  cholera  being  enforced  by  officers 
of  customs,  and  for  vessels  and  persons  on  board  vessels  being 
detained,  and  also  to  prescribe  duties  for  pilots,  masters  of 
vessels,  and  others  is  superseded  and  repealed  by  the  Public 
Health  Act,  1896.2 

Regulations  as  to  cholera,  yellow  fever,  and  plague,  made  by 
the  Local  Government  Board  in  pursuance  of  the  Act  of  1896, 
by  general  order  dated  the  9th  November,  1896,  and  memo- 
randa prepared  by  the  medical  officer  of  the  Board  with  respect 
to  the  precautions  which  should  be  taken  against  the  infection 
of  cholera,  and  with  respect  to  the  proceedings  which  are 
advisable  in  places  attacked  or  threatened  by  epidemic  disease, 
will  be  found  in  the  third  part  of  this  work. 

Various  orders  prohibiting  the  importation  of  rags  from 
places  infected  with  cholera  have  also  been  issued  by  the  Local 
Government  Board. 

Bye-laws  for  preventing  the  spread  of  infectious  diseases 
from  tents,  vans,  sheds,  and  similar  structures  used  for  human 
habitation  may  be  made  by  sanitary  authorities  under  the 
Housing  of  the  Working  Classes  Act,  1885. 3 

Metropolis. — The  Public  Health  (London)  Act,  1891, 4 which 
repeals  and  supersedes,  as  regards  the  metropolis,  the  Diseases 
Prevention  (Metropolis)  Act,  1883, 5 confers  powers  on  the 
Managers  of  the  Metropolitan  Asylum  District  and  the  vestries 
and  district  boards  of  the  metropolis  for  the  provision  of 
hospital  accommodation  and  ambulances,  and  the  isolation 
and  treatment  in  suitable  hospitals  of  persons  suffering  from 
cholera  and  other  infectious  diseases,  and  authorizes  the  assign- 
ment by  the  Local  Government  Board  to  the  port  sanitary 
authority  of  the  port  of  London,  of  any  powers,  rights, 
duties,  capacities,  liabilities,  and  obligations  of  a sanitary 
authority  under  the  first-mentioned  Act  or  under  the  present  Act. 
Further  with  regard  to  port  sanitary  authorities,  see  ss.  287,  etseq. 

Mottingham , Kent. — The  Diseases  Prevention  (Metropolis) 
Act,  1883,  above-mentioned,  which  is  not  to  be  deemed  to  be 
repealed  so  far  as  it  applies  beyond  London,6  applies  the 
Diseases  Prevention  Act,  185 5, 7 to  the  Hamlet  of  Mottingham, 
in  the  county  of  Kent,  and  makes  the  Lewisham  rural  authority 
the  local  authority  to  execute  it.8 


(1)  52  & 53  Viet.  c.  64. 

(2)  59  & 60  Viet.  c.  19,  post. 

(3)  48  & 49  Viet.  c.  72,  s.  9 (2), 
ante , p.  172. 

(4)  54  & 55  Viet.  c.  76,  ss.  75-87, 

III-II3- 


(5)  46  & 47  Viet.  c.  35. 

(6)  54  & 55  Viet.  c.  76,  s.  142 
(2,  a). 

(7)  18  & 19  Viet.  c.  1 16. 

(8)  46  & 47  Viet.  c.  35,  s.  11. 
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Hospitals. 


38  & 39  Viet. 
c.55,s.  131. 


Sect.  131.  Any  local  authority  may  provide  for  the  Power  of 
use  of  the  inhabitants  of  their  district  hospitals  or 
temporary  places  for  the  reception  of  the  sick,  and  for  £0g!°~ 
that  purpose  may — pitals. 

Themselves  build  such  hospitals  or  places  of  reception  ; San.  1866, 
or  s-  37. 

Contract  for  the  use  of  any  such  hospital  or  part  of  a 
hospital  or  place  of  reception ; or 
Enter  into  any  agreement  with  any  person  having  the 
management  of  any  hospital,  for  the  reception  of 
the  sick  inhabitants  of  their  district,  on  payment  of 
such  annual  or  other  sum  as  may  be  agreed  on. 

Two  or  more  local  authorities  may  combine  in  provid- 
ing a common  hospital. 


Note. — Provision  of  Hospitals. — Memoranda  issued  by  the 
Local  Government  Board,  dated  December,  1876,  “ on  Hospital 
Accommodation  to  be  given  by  local  authorities,”  will  be  found 
in  the  third  part  of  this  work. 

The  Act  makes  no  distinction  between  pauper  and  non- 
pauper cases,  and  it  is  therefore  incumbent  upon  a sanitary 
authority,  on  whom  the  statute  has  imposed  the  duty  of  taking 
precautions  against  the  spread  of  infectious  diseases,  to  pro- 
vide hospital  accommodation  for  the  isolation  of  persons  ot 
all  classes  so  infected.1 

With  respect  to  the  funds  from  which  expenses  under 
this  section  are  to  be  defrayed,  see  sects.  207,  229:  but 
notice  also  the  following  section.  With  respect  to  contracts, 
see  sects.  173,  17.4.  Land  may  be  purchased  for  the  purposes 
of  the  section  under  sects.  175,  176.  Infected  persons,  who 
are  without  proper  lodging  or  accommodation  or  who  are  on 
board  ship,  may  be  removed  to  a hospital  under  sects.  124,  125. 
Mortuaries  and  places  for  post-mortem  examinations  may  also 
be  provided  under  sects.  141,  143.  Local  authorities  have  a 
general  power  of  combining  for  the  execution  of  works  under 
sect.  285  ; and  joint  boards  for  the  management  of  works  or 
for  other  purposes  of  the  Act  may  be  formed  under  sect.  279, 
and  the  following  sections. 

The  Public  Health  (Ships,  &c.)  Act,  1885, 2 renders  sect,  no, 
relating  to  the  jurisdiction  of  local  authorities  over  ships  and 
vessels,  available  for  the  purposes  of  sect.  131. 

Small-Pox  Hospitals. — By  the  Vaccination  Act,  1898,  “the 
clerk  of  any  sanitary  authority  which  shall  maintain  a hospital 
for  the  treatment  of  small-pox  patients  shall  keep  a list  of  the 
names,  addresses,  ages,  and  condition  as  to  vaccination  of  all 
small-pox  patients  treated  in  the  hospital,  such  entries  to  be 

(i)  See  Reg.  v.  Rawtenstall  Cor - (2)  48  & 49  Viet.  c.  35,  s.  2, 

poration , io  Times  L.  R.  643.  post. 
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c*  55)  s.  131,11.  searches  t0  made  therein,  and  upon  demand  give  a copy- 
under  his  hand  or  under  that  of  his  deputy  of  every  entry  in 
the  same  on  payment  of  a fee  of  sixpence  for  each  search,  and 
threepence  for  each  copy.1 

Nuisance  created  by  Hospitals. — In  an  old  case,  an  injunction 
to  restrain  persons  from  erecting  a hospital  for  the  reception 
of  persons  suffering  from  small-pox,  and  of  persons  who  might 
come  there  to  be  inoculated  for.  small-pox,  for  which  applica- 
tion was  made  by  an  owner  of  building  land,  on  the  ground 
that  the  fear  of  infection  from  the  proposed  hospital  deteriorated 
the  letting  value  of  the  land,  was  refused,  Lord  Hardwicke 
saying  that  loss  arising  from  the  fears  of  mankind,  though  in 
themselves  reasonable,  would  not  create  a nuisance  at  law,  and 
that  before  he  could  grant  an  injunction,  he  must  be  satisfied 
that  what  was  proposed  to  be  done  would  be  a legal  nuisance 
affecting  the  plaintiff’s  private  right.2  But  it  was  held  that  an 
indictment  for  maintaining  a house  for  inoculating  for  small- 
pox was  not  so  plainly  bad  as  to  be  quashed  on  motion.3 

The  statement  of  Lord  Hardwicke4  that  “ the  fears  of  man- 
kind, though  they  may  be  reasonable  ones,  will  not  create  a 
nuisance,”  was  differed  from  by  Lord  Halsbury,  L.C.,  in  a case 
relating  to  compensation  for  the  establishment  of  a sewage  farm.5 

Under  the  Metropolitan  Poor  Act,  1867, 6 the  Poor  Law 
Board  (and  their  successors,  the  Local  Government  Board) 
are  authorised  to  form  districts  for  asylums  for  the  reception 
or  relief  of  the  sick  insane  or  infirm  or  other  classes  of  the 
poor  in  the  metropolis,  and  to  direct  the  managers  to  be  ap- 
pointed for  such  districts  to  purchase  hire  or  build  and  fit  up 
buildings,  and  the  managers  are  required  to  carry  out  such 
directions.  In  pursuance  of  these  provisions  the  managers  of 
the  Metropolitan  Asylum  District  erected  a hospital  for  the 
reception  of  persons  suffering  from  small-pox  and  other  in- 
fectious and  contagious  disorders ; and  on  an  action  alleging 
that  the  hospital  created  a nuisance,  the  jury  found  that  it  was 
a nuisance  occasioning  damage  to  each  of  the  plaintiffs  11  per 
sef  and  also  by  reason  of  the  patients  coming  to  or  going 
from  it ; that,  assuming  that  the  defendants  were  by  law  en- 
titled to  erect  and  carry  on  a hospital,  they  did  not  do  so  with 
all  proper  and  reasonable  care  and  skill ; and  that  the  ambu- 
lances ought  to  have  been  disinfected  before  leaving  the  hospital. 
An  injunction  was  granted  to  restrain  the  defendants  from 
continuing  to  use  the  hospital  as  before,  and  on  an  order  of  the 


(1)  61  & 62  Viet.  c.  49,  s.  8. 

(2)  Baines  v.  Baker , 1 Ambler, 
158;  s.  c.  Anon.  3 Atkyns,  750.  To 
the  same  effect  Fleet  v.  Metropolitan 
Asylums  Board,  1 Times  L.  R.  80, 
and  Saunders  v.  Mayor,  <5 re.,  of  New 
Windsor,  L.  T.  newspaper,  18th 
Sept.,  1886,  p.  353. 

(3)  Rex  v.  Sutton , 4 Burr.  2116. 


(4)  3 Atk.  751  ; omitted  in  the 
report  in  Amb.  158. 

(5)  Cowper  Essex  v.  Acton  Local 
Board,  L.  R.  14  App.  Cas.  161  ; 
58  L.  J.  Q.  B.  591 ; 61  L.  T.  (n.s.) 
1 ; 38  W.  R.  209  ; 53  J.  P.  756. 
See  also  Attorney -Gen.  v.  Mayor , 
drc.,  of  Manchester,  post,  p.  249. 

(6)  30  Viet.  c.  6. 
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Queen’s  Bench  Division  for  a new  trial  coming  before  the  38  & 39^^°^ 
House  of  Lords,  it  was  held  that  the  defendants  could  not  set  c'55>s-  o »n‘ 
up  the  statute  or  the  Orders  of  the  Poor  Law  Board  under  it, 
as  an  answer  to  the  action.1  Lord  Selborne,  L.C.,  stated  the 
result  of  the  legislation  to  be  that  the  Act  did  not  necessarily 
require  anything  to  be  done  under  it,  which  might  not  be  done 
without  causing  a nuisance ; that  as  to  those  things  which 
might  or  might  not  be  done  under  it,  there  was  no  evidence 
on  the  face  of  the  Act  that , the  legislature  supposed  it  to  be 
impossible  for  any  of  them  to  be  done  (if  they  were  done  at 
all)  somewhere  and  under  some  circumstances,  without  creat- 
ing a nuisance;  and  that  the  legislature  had  manifested  no 
intention  that  any  of  these  optional  powers,  as  to  asylums, 
should  be  exercised  at  the  expense  of,  or  so  as  to  interfere 
with  any  man’s  private  rights ; and  he  said  that  “ the  only 
sense  in  which  the  legislature  can  be  properly  said  to  have 
authorised  these  things  to  be  done,  is,  that  it  has  enabled  the 
Poor  Law  Board  to  order,  and  the  managers  to  do  them,  if 
and  when  and  where,  they  can  obtain  by  free  bargain  and  con- 
tract the  means  of  doing  so”  ; but  he  added,  “ if  the  legisla- 
ture had  authorised  some  compulsory  interference  with  private 
rights  of  property,  within  local  limits  which  it  might  have 
thought  fit  to  define  for  the  purpose  of  establishing  this  asylum, 
to  be  used  for  the  reception  of  patients  suffering  from  small- 
pox or  other  infectious  disorders,  and  had  provided  for  com- 
pensation to  those  who  might  be  thereby  injuriously  affected 
(in  such  cases  and  under  such  conditions  as  it  might  have  pre- 
scribed) the  present  case  might  have  been  like  Rex  v.  Pease? 
and  The  Hammersmith  Railway  Company  v.  Brand.”  3 

An  injunction  was  granted  to  restrain  a rural  authority  from 
using  as  a small-pox  hospital  a dwelling-house  which  they  had 
purchased,  on  the  ground  that  there  would  be  “ an  appreciable 
injury”  to  the  rights  of  the  plaintiffs  as  owners  of  the  property 
where  they  lived,  which  was  about  140  feet  from  the  hospital.4 

It  was  laid  down  by  Chitty,  J.,  that  on  an  application  for  a 
quia  timet  injunction  to  restrain  what  it  is  alleged  will  in  the 
future  be  a nuisance,  public  or  private,  from  a proposed  small- 
pox hospital,  the  plaintiff  must  show  a strong  case  of  probability 
that  the  apprehended  mischief  will  in  fact  arise ; and  an  in- 
junction was  refused  where  this  was  not  shown.  A doubt  was 
also  expressed  whether  weight  should  be  given  to  evidence  that 
the  hospital  would  on  the  whole  be  more  beneficial  to  the 
public  than  leaving  the  patients  scattered  at  their  own  homes.5 

(1)  Managers  of  Metropolitan  57  L.  J.  Ch.  762;  57  L.  T.  (n.s.) 

Asylum  District  v.  Hill,  L.  R.  6 849  ; 3 6 L.  R.  168. 

App.  Cas.  193  ; 50  L.  J.  Q.  B.  353  ; (5)  Attorney-Gen.  v.  Mayor , &>c., 

44  L.  T.  (n.s.)  653  ; 27  W.  R.  617  ; of  Manchester , L.  R.  1893,  2 Ch.  87  ; 

45  J-  P.  664.  62  L.  J.  Ch.  459  ; 68  L.  T.  (n.s.) 

(2)  Ante , p.  66.  608  ; 41  W.  R.  459  ; 57  J.  P.  343. 

(3)  Post,  p.  674.  See  also  Harrop  v.  Ossett  Corpora- 

(4)  Bendelow  v.  Wartley  Union , tion , Loc.  Gov.  Chron.  1898,  399. 
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In  an  action  to  restrain  a joint  hospital  board  from  using  a 
certain  plot  of  land  and  a cottage  as  a smallpox  hospital,  and 
from  erecting  buildings  on  the  land  for  the  like  purpose,  the 
defendants  disclaimed  any  intention  to  use  the  existing  cottage 
until  a proper  hospital  should  be  built,  it  having  been  proved 
that  it  was  not,  as  matters  then  stood,  a proper  place  for  the 
reception  of  patients,  and  that  there  would  be  serious  danger 
of  infection  if  patients  were  received  there.  On  this  Keke- 
wich,  J.,  who  had  refused  to  take  suggested  alternative  sites  into 
consideration,  in  the  absence  of  bad  faith  on  the  part  of  the 
defendants,  declined  to  make  any  order  as  to  costs  or  otherwise.1 

A covenant  in  a lease  of  a house  not  to  carry  on  “ any  trade 
business  or  dealing  whatsoever  or  anything  in  the  nature 
thereof,”  was  broken  by  the  use  of  the  house  as  a hospital  for 
out-patients  suffering  from  diseases  of  the  throat  and  chest.2 

The  establishment  of  a hospital  for  diseases  of  the  throat,  &c., 
was  held  to  be  a breach  of  covenant  against  carrying  on  certain 
trades  or  doing  any  act  which  might  be  or  grow  to  the  annoyance, 
nuisance,  grievance,  or  damage  of  the  lessor,  his  heirs,  &c., 
or  the  inhabitants  of  the  neighbouring  or  adjoining  houses.3 

Transfer  of  Hospital  for  the  Poor  to  the  Sanitary  Authority. — 
“ If  it  appear  to  the  guardians  of  any  union  desirable  that  any 
hospital  or  building  vested  in  them  as  guardians  under  the 
Acts  relating  to  the  relief  of  the  poor  should  be  vested  in  them 
as  the  rural  sanitary  authority  of  such  union,  for  the  reception 
of  persons  suffering  from  any  dangerous  infectious  disorder, 
the  guardians  may,  by  resolution,  to  be  confirmed  by  an  order 
of  the  Local  Government  Board,  transfer  such  hospital  or 
building  accordingly ; and  from  and  after  the  date  named  in  the 
order  such  hospital  or  building  shall  be  deemed  to  be  vested 
in  the  guardians  as  the  rural  sanitary  authority  of  the  union, 
for  the  use  of  the  inhabitants  of  the  union  or  part  thereof 
named  in  the  resolution  and  order.  If  the  same  is  to  be  for 
the  use  of  the  inhabitants  of  any  part  of  the  union  comprised 
in  an  urban  sanitary  district  the  order  may  determine  the  con- 
tribution to  be  made  by  the  urban  sanitary  authority  of  such 
district  towards  the  maintenance  of  the  hospital  or  building. 
Where  an  urban  sanitary  district  comprises  part  of  the  union, 
and  the  said  hospital  or  building  is  not  to  be  for  the  use 
of  the  inhabitants  of  that  part,  the  order  may  determine  the 
value  of  the  interest  of  that  part  of  the  union  in  such  hospital  or 
building,  and  the  manner  in  which  such  value  is  to  be  paid  to 
that  part  by  the  residue  of  the  union  for  whose  use  the  hospital 
or  building  is  to  be  kept  and  the  application  of  the  sum  so 
paid.”  4 


(1)  Attorney -General  v.  Guildford , 
Godaiming  and  Woking  Joint  Hos- 
pital Board,  Local  Gov.  Chron., 
28th  Dec.  1895,  1238. 

(2)  Bramwell  v.  Lacy,  L.  R.  10 

Ch.  D.  691  ; 48  L.  J.  Ch.  339  ; 

40  L.  T.  (n.s.)  361 ; 27  W.  R. 


463 ; 43  J-  P-  446. 

(3)  Tod  Heatly  v.  Ben  ham , 

L.  R.  40  Ch.  D.  80  ; 58  L.  J.  Ch. 
83  ; 60  L.  T.  (n.s.)  241 ; 37  W.  R. 
38. 

(4)  42  & 43  Viet.  c.  54,  s.  14. 
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Isolation  Hospitals . — Under  the  Isolation  Hospitals  Act, 
1893,  a hospital  for  the  reception  of  patients  suffering  from 
infectious  disease  may  be  provided  by  the  County  Council  in 
any  district  in  their  county  (except  in  certain  boroughs)  on  the 
application  of  one  or  more  of  the  local  authorities,  or  of  any 
twenty-five  or  more  of  the  ratepayers  in  a contributory  place. 
The  expenses  are  chargeable  on  the  district  or  contributory 
places,  except  that  the  county  may  contribute  to  them,  and 
that  the  cost  of  the  removal,  maintenance,  &c.  of  the  patients 
is  recoverable  in  the  case  of  paying  patients,  from  the  patients, 
and  in  the  case  of  paupers,  from  the  guardians. 1 

Temporary  Shelter. — Where  the  Infectious  Disease  (Pre- 
vention) Act,  1890,  has  been  adopted,  the  local  authority  are 
required  to  provide,  free  of  charge,  temporary  shelter  or  house 
accommodation,  with  any  necessary  attendants  for  the  members 
of  any  family  in  which  infectious  disease  has  appeared,  who 
have  been  compelled  to  leave  their  dwellings  to  allow  them  to 
be  disinfected  by  the  local  authority.2 

Borrowmg  Money. — The  Epidemic  and  other  Diseases  Pre- 
vention Act,  1883,  enacts  that  when  the  Local  Government 
Board  have  made  regulations  for  any  of  the  purposes  mentioned 
in  the  above  section,  those  purposes  shall  be  deemed  to  be 
purposes  for  which  the  sanitary  authority  may  borrow  money, 
as  if  they  were  ts  works  ” for  which  loans  may  be  granted  under 
the  present  Act ; and  that  such  loans  may  be  made  forthwith 
and  without  any  preliminary  public  notice  or  inquiry,  if  it 
appears  to  the  Local  Government  Board  desirable  in  order  to 
the  prompt  and  effective  execution  of  such  regulations.3 

As  to  the  exercise  of  these  borrowing  powers,  see  sect.  2 zz,etseq. 

Sect.  132.  Any  expenses  incurred  by  a local  authority 
in  maintaining  in  a hospital,  or  in  a temporary  place  for 
the  reception  of  the  sick  (whether  or  not  belonging  to 
such  authority),  a patient  who  is  not  a pauper,  shall  be 
deemed  to  be  a debt  due  from  such  patient  to  the  local 
authority,  and  may  be  recovered  from  him  at  any  time 
within  six  months  after  his  discharge  from  such  hospital 
or  place  of  reception,  or  from  his  estate  in  the  event  of 
his  dying  in  such  hospital  or  place. 

Note. — Cost  of  Maintenance. — Where  the  Infectious  Disease 
(Prevention)  Act,  1890,  has  been  adopted,  a justice  may  direct 
the  detention  in  hospital,  at  the  cost  of  the  local  authority,  of 
a person  suffering  from  infectious  disease,  who  would  not  on 
leaving  the  hospital  be  provided  with  lodging  or  accommoda- 
tion in  which  proper  precautions  against  the  spread  of  the 
disease  could  be  taken.4 

(1)  56  & 57  Viet.  c.  68,  post.  (3)  46  & 47  Viet.  c.  59,  s.  2,  post . 

(2)  S3  & 54  Viet.  c.  34,  s.  15,  (4)  53  & 54  Viet.  c.  34,  s.  12, 

post.  post. 


38  & 39  Viet, 
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The  expenses  of  maintaining  a patient  are  only  made  re- 
coverable from  the  patient  himself ; they  cannot,  therefore,  in 
the  case  of  a patient  under  age,  be  recovered,  under  the  section, 
from  the  patient’s  parent.1 

In  one  case  the  Court  expressed  the  opinion  that  the 
guardians  of  the  union  to  which  pauper  patients  are  chargeable 
are  bound  to  defray  the  expenses  of  their  maintenance  in  a 
hospital  provided  by  the  local  authority,  but  the  guardians’ 
liability  to  defray  such  expenses  was  apparently  not  contested.2 

As  to  the  jurisdiction  of  the  local  authority  over  ships  and 
vessels  for  the  purposes  of  this  section,  see  sect,  no  and  note. 

Sect.  133.  Any  local  authority  may,  with  the  sanction 
of  the  Local  Government  Board,  themselves  provide  or 
contract  with  any  person  to  provide  a temporary  supply 
of  medicine  and  medical  assistance  for  the  poorer  inhabi- 
tants of  their  district. 

Note. — Ships. — This  section  is  applied  to  ships  and  vessels 
by  the  Public  Health  (Ships,  &c.)  Act,  1885  : see  sect,  no  and 
note. 

Temporary  Shelter. — See  the  note  to  sect.  131. 


Prevention  of  Epidemic  Diseases. 

Sect.  134.  Whenever  any  part  of  England  appears  to 
be  threatened  with  or  is  affected  by  any  formidable 
epidemic,  endemic,  or  infectious  disease,  the  Local 
Government  Board  may  make  and  from  time  to  time 
alter  and  revoke  regulations  for  all  or  any  of  the 
following  purposes ; (namely,) 

(1.)  For  the  speedy  interment  of  the  dead ; and 
(2.)  For  house-to-house  visitation ; and 
(3.)  For  the  provision  of  medical  aid  and  accommoda- 
tion, for  the  promotion  of  cleansing,  ventilation, 
and  disinfection,  and  for  guarding  against  the 
spread  of  disease ; 

and  may  by  order  declare  all  or  any  of  the  regulations 
so  made  to  be  in  force  within  the  whole  or  any  part  or 
parts  of  the  district  of  any  local  authority,  and  to  apply 
to  any  vessels  whether  on  inland  waters  or  on  arms  or 
parts  of  the  sea  within  the  jurisdiction  of  the  Lord  High 
Admiral  of  the  United  Kingdom,  or  the  Commissioners 
for  executing  the  office  of  the  Lord  High  Admiral  for 
the  time  being,  for  the  period  in  such  order  mentioned  ; 
and  may  by  any  subsequent  order  abridge  or  extend  such 
period. 

(i)  Hull  Corporation  v.  Maclaren,  (2)  Reg.  v.  Rawtenstall  Corpora - 
Loc.  Gov.  Chron.  1898,  585.  tion,  10  Times  L.  R.  643. 
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Note. — Regulations  for  Prevention  of  Diseases. — The  Public  38  & 39  Wet. 
Health  Act,  1896,  without  prejudice  to  the  generality  of  the  c*  55>s-  I34»n- 
powers  conferred  by  the  above  section  specifies  certain  matters 
which  may  be  dealt  with  by  the  regulations.  It  also  imposes 
the  penalty  of  ffs.00  for  breach  of  the  regulations,  or  for 
obstructing  their  execution,  and  a further  penalty  of  ^50  a 
day  in  the  case  of  a continuing  offence,1  and  thereby  super- 
sedes the  penalties  for  violating  or  obstructing  the  execution  of 
these  regulations  imposed  by  sect.  140.  See  also  sect.  130, 
under  which  the  Local  Government  Board  may  issue  regula- 
tions respecting  the  treatment  of  infected  persons,  and  for 
preventing  the  spread  of  diseases.  This  section  only  applies 
to  a “ formidable  ” epidemic,  &c.,  and  the  word  implies  an 
extensive  outbreak.  Reference  should  also  be  made  to  the 
regulatiQns  of  the  Local  Government  Board,2  as  to  the  duties 
of  Medical  Officers  of  Health  with  respect  to  diseases. 

Meaning  of  “ epidemic , endemic , infectious  and  contagious 
Diseases .” — The  three  first  of  these  classes  of  disease  are 
those  to  which  this  Act  applies.  The  former  Act,  The  Diseases 
Prevention  Act,  185 5, 3 used  the  expression  contagious  disease, 
instead  of  infectious  disease  as  above.  These  diseases  are  thus 
defined  in  Hoblyn’s  Medical  Dictionary: — ’Epidemic,  that  is, 
diseases  which  are  not  native  diseases,  but  which  arise  from  a 
general  cause,  as  excessive  heat,  and  are  generally  prevalent ; 

Endemic,  that  is,  diseases  peculiar  to  the  inhabitants  of  the 
country,  or  which  prevail  locally,  as  from  marsh  miasma,  when 
they  are  called  native  diseases ; Infectious,  that  is,  diseases 
which  are  propagated  by  the  diffusion  of  a poisonous  principle 
through  the  atmosphere ; and  Contagious,  that  is,  diseases 
which  are  propagated  from  one  individual  to  another,  generally 
by  contact,  as  distinguished  from  infection,  which  is  the  propa- 
gation of  disease  by  effluvia  from  patients  crowded  together. 

The  infectious  diseases,  to  which  the  Infectious  Disease 
(Notification)  Act,  1889,  applies,  are  small-pox,  cholera, 
diphtheria,  membranous  croup,  erysipelas,  scarlatina  or  scarlet 
fever,  and  typhus,  typhoid,  enteric,  relapsing,  continued  and 
puerperal  fevers  ; but  other  infectious  diseases  may  be  added  to 
the  list  by  the  local  authority.4 

Borrowing  Money. — When  the  Local  Government  Board 
have  made  regulations  under  sect.  134,  the  purposes  of  the 
regulations  so  made  are  to  be  deemed  to  be  purposes  for  which 
the  sanitary  authority  may  borrow  money,  and  for  which  the 
Public  Works  Loan  Commissioners  may  issue  a loan.5 

Medical  Officer  under  the  Public  Health  Act,  1858. — The 
Privy  Council  were  authorized  by  this  Act  to  appoint  a 
medical  officer,  with  a salary,  and  from  time  to  time  employ 

(1)  59  & 60  Viet.  c.  19,  s.  1,  (4)  52  & 53  Viet.  c.  72,  ss.  6,  7. 

post.  (5)  46  & 47  Viet.  c.  59,  s. 

(2)  Post , Part  III.  post. 

(3)  18  & 19  Viet.  c.  n6,  s.  5. 
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38  & 39  Viet,  such  other  persons  as  they  might  deem  necessary  for  the 
c- 55>s-  purp0ses  0f  the  Act.1  The  powers  of  the  Privy  Council  were 
transferred  to  the  Local  Government  Board  by  the  Local 
Government  Board  Act,  187 1.2 

As  to  the  Medical  Officer’s  salary,  see  the  re-enactment  in 
Schedule  V.,  Part  III.,  of  the  present  Act.3 

Medical  Inspectors  under  Merchant  Shipping  Act. — Medical 
inspectors  of  ships  and  medical  inspectors  of  seamen  may  be 
appointed  by  the  local  marine  board  (elected  under  the 
Merchant  Shipping  Act,  1894 4),  or  where  there  is  no  such 
board,  by  the  Board  of  Trade.5  The  former  inspectors 
inspect  the  medicines,  medical  stores,  and  anti- scorbutics  with 
which  ships  are  required  by  the  Act  to  be  provided,  before  the 
ships  proceed  to  sea;6  the  latter  examine  and  report  upon 
seamen  applying  for  employment  on  board  ship,  when  the 
owner  or  master  of  the  ship  applies  to  them  to  do  so.7 

Shipowners  are  required  to  pay  the  cost  of  surgical  or 
medical  advice,  attendance,  and  medicine,  for  the  masters, 
seamen,  and  apprentices  on  their  ships.8 

Every  foreign-going  ship,  carrying  100  persons  or  more 
on  board,  is  required  to  carry  a duly  qualified  medical 
practitioner  as  part  of  her  complement.9  Emigrant  ships  are 
required  to  carry  duly  qualified  medical  practitioners  on  board 
when  the  steerage  passengers  exceed  50  or  the  total  number 
of  persons  300.10 

Notification  of  Disease . — By  the  Births  and  Deaths  Registra- 
tion Act,  1874,  “Every  registrar,  when  and  as  required  by  a 
sanitary  authority,  as  defined  by  the  Public  Health  Act,  1872 
(i.e.,  now,  by  the  Public  Health  Act,  1875),  shall  transmit  by-post 
or  otherwise  a return,  certified  under  the  hand  of  such  registrar 
to  be  a true  return,  of  such  of  the  particulars  registered  by  him 
concerning  any  death  as  may  be  specified  in  the  requisition  of 
the  sanitary  authority.  The  sanitary  authority  may  supply  a 
form  of  the  prescribed  character,  for  the  purpose  of  the  return, 
and  in  that  case  the  return  shall  be  made  in  the  form  so  sup- 
plied. The  registrar  making  such  return  shall  be  entitled  to  a 
fee  of  twopence,  and  to  a further  fee  of  twopence  for  every 
death  entered  in  such  return,  which  fee  shall  be  paid  by  the 
authority  requiring  the  return.”  11 

By  a general  poor  law  order  the  Local  Government  Board 
have  ordered  as  follows  : “ Every  medical  officer  appointed  by 
the  guardians  after  the  28th  day  of  February,  1879,  whether  for 
a district  or  a workhouse,  shall  immediately  upon  the  occurrence 


(1)  21  & 22  Viet.  c.  97,  s.  4, 
post , made  perpetual  by  22  & 23 
Viet.  c.  3 ; and  34  & 35  Viet.  c.  70. 

(2)  34  & 35  Viet.  c.  70,  s.  4, 

post. 

(3)  35  & 36  Viet.  c.  79,  s.  38, 
post,  p.  774. 

(4)  57  & 58  Viet.  c-  60,  s.  244, 


and  Sched.  VII. 

(5)  Ibid.  s.  204. 

(6)  Ibid.  s.  202. 

(7)  Ibid.  s.  203. 

(8)  Ibid.  s.  207. 

(9)  Ibid.  s.  209. 

(10)  Ibid.  s.  303. 

(11)  37  & 38  Viet.  c.  88,  s.  28. 
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of  any  case  of  contagious,  infectious,  or  epidemic  disease  of  a 38  & 39  Vlct- 

dangerous  character  amongst  the  pauper  patients  under  his  c’^’ s* I34,n’ 

care,  give  notice  thereof  to  the  clerk  of  the  sanitary  authority 

of  the  urban  or  rural  sanitary  district,  as  the  case  may  be,  within 

which  he  acts  as  medical  officer,  or  to  the  medical  officer  of 

health  of  such  authority.  He  shall  also  furnish  from  time  to 

time  to  the  medical  officer  of  health  of  such  sanitary  authority, 

such  information  with  respect  to  the  cases  of  sickness  and  the 

deaths  amongst  the  pauper  patients  under  his  care  as  the  Local 

Government  Board  may  direct,  and  whenever  the  Local 

Government  Board  shall  make  regulations  for  all  or  any  of  the 

purposes  specified  in  sect.  134  qf  the  Public  Health  Act,  1875, 

he  shall  observe  such  regulations  as  far  as  the  same  relate  to  or 

concern  his  office.” 1 

Quarantine. — By  the  Customs  Consolidation  Act,  1876,  it 
is  enacted  that  “ It  shall  be  lawful  for  Her  Majesty  i?i  Council , 
or  any  two  of  the  Lords  of  Her  Majesty's  Privy  Council  [now, 
the  Local  Government  Board2]  from  time  to  time,  by  her 
or  their  order,  to  require  that  no  person  on  board  any  ship 
coming  to  any  part  of  the  United  Kingdom,  the  Channel 
Islands,  or  the  Isle  of  Man,  from  or  havmg  touched  at  any 
place  out  of  the  United  Kingdom  abroad  where  they  have 
reason  to  apprehend  that  yellow  fever  or  other  highly  infectious 
distemper  prevails,  shall  quit  such  vessel  before  the  state  of 
health  of  the  persons  on  board  shall  have  been  ascertained,  on 
examination  by  the  proper  officer  of  Customs,  at  such  place  or 
places  as  may  from  time  to  time  be  appointed  by  the  Com- 
missioners of  Customs  for  such  purpose,  and  before  permission 
to  land  shall  have  been  given  by  such  officer. . .and  any  person 
so  quitting  any  such  vessel  shall  forfeit  a sum  not  exceeding 
Jjioo  ; and  if  the  master,  pilot,  or  person  in  charge  of  such  ship 
shall  not,  on  arrival  at  such  place,  hoist  and  continue  such 
signal  as  shall  be  directed  by  such  order,  until  the  proper 
officer  shall  have  given  permission  to  haul  down  the  same,  he 
shall  forfeit  a like  penalty;  and  such  penalties  or  either  of 

them  if  incurred shall  be  subject  to  reduction  to  any  sum 

not  exceeding  ^100,  and  may  be  recovered  by  information 
and  summons  before  a stipendiary  magistrate,  or  any  two 
justices  of  the  peace,  who  are  hereby  authorized  to  reduce 
the  same  accordingly,  and  to  commit  the  offender  to  prison 
in  default  of  payment  of  any  penalty  so  imposed  for  any  period 
not  exceeding  six  months.”3  The  words  omitted  from  the 
section  as  above  set  out  are  repealed  by  the  Public  Health 
Act,  1 896, 4 which  also  wholly  repeals  the  Quarantine  Act, 

1825.5 

An  order  containing  rules  and  regulations  with  reference  to 


(1)  General  Order,  amending  con- 
solidated and  other  Orders,  12th 
Feb.,  1879,  art.  3. 

(2)  59  & 60  Viet.  c.  19,  s.  2,  post . 


(3)  39  & 40  Viet.  c.  36,  s.  234. 

(4)  59  & 60  Viet.  c.  19,  post. 

(5)  6 Geo.  IV.,  c.  78. 
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38  & 39  Viet.  cholera,  yellow  fever,  and  plague,  rescinding  previous  orders, 
c-55>s.  134,  n.  was  jssue(j  ^ the  Local  Government  Board  on  the  9th  of 
November,  1896,1  to  port  sanitary  authorities,  and  the  urban 
and  rural  authorities  of  districts  including  or  abutting  on  any 
part  of  a customs  port  not  within  the  jurisdiction  of  a port  sani- 
tary authority,  as  well  as  to  the  medical  officers  of  health  of 
those  authorities  and  to  officers  of  customs,  masters  of  ships 
and  pilots. 


Publication  Sect.  135.  All  regulations  and  orders  so  made  by  the 
of  regula-  Local  Government  Board  shall  be  published  in  the 
orders^  London  Gazette,  and  such  publication  shall  be  conclusive 
D.,  s.  7.  evidence  thereof  for  all  purposes. 

Note. — Publication. — By  the  Rules  Publication  Act,  1893, 
Rules  and  Regulations  made  under  any  Act  by  the  Local 
Government  Board  (amongst  other  authorities)  are  required 
to  be  sent  to  the  Queen’s  printer,  and  to  be  numbered,  printed, 
and  sold  by  him  in  accordance  with  regulations  to  be  made  by 
the  Treasury.  They  need  not  be  published  at  length  in  the 
Gazette , but  it  is  to  be  sufficient  to  publish  a notice  that  they 
have  been  made,  stating  where  copies  can  be  purchased. 
They  may  be  cited  by  their  number  and  year.2 

Proof  of  official  Documetits. — By  the  Documentary  Evidence 
Act,  1 868, 3 prima  facie  evidence  of  any  order  or  regulation  of 
the  Local  Government  Board  may  be  given  in  all  courts  of 
justice,  and  in  all  legal  proceedings,  by  the  production  of  a 
copy  of  the  Gazette  purporting  to  contain  such  order  or 
regulation ; of  a copy  of  such  order  or  regulation  purporting 
to  be  printed  by  the  Government  printer;  or  of  a copy  or 
extract  purporting  to  be  certified  to  be  true  by  any  member 
of  the  Local  Government  Board  or  any  secretary  or  assistant 
secretary  of  the  Board.  The  copy  or  extract  may  be  wholly 
or  partly  in  print  or  writing,  and  no  proof  shall  be  required  of 
the  handwriting  or  official  position  of  any  person  certifying  to 
its  truth. 

The  Documentary  Evidence  Act,  1882,  further  provides  that 
a copy  of  any  Act  of  Parliament,  rule  or  regulation  such  as  the 
foregoing,  if  it  purports  to  be  printed  under  the  superintendence 
or  authority  of  Her  Majesty’s  Stationery  Office,  shall  be  con- 
clusive evidence.4 

These  Acts  are  applied  to  the  Board  of  Agriculture  by  the 
Documentary  Evidence  Act,  1895. 5 

Forgery . — A person  who  prints  any  copy  of  any  order  or 
regulation  which  falsely  purports  to  have  been  printed  by  the 
Government  printer,  or  tenders  in  evidence  any  copy  of  any 
order  or  regulation  which  falsely  purports  to  have  been  so 

(1)  Post , Part  III.  (4)  45  Viet.  c.  9,  s..  2. 

(2)  56  & 57  Viet,  c . 66,  s.  3.  (5)  58  Viet.  c.  9,  s.  1. 

(3)  31  & 32  Viet.  c.  37,  s.  2. 
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printed,  knowing  that  the  same  was  not  so  printed ; or  forges  38  & 39 
or  tenders  in  evidence,  knowing  the  same  to  have  been  forged,  c*  55>s.  I35»  n« 
any  certificate  by  the  Act  authorized  to  be  annexed  to  a copy 
of  or  extract  from  any  order  or  regulation,  is  guilty  of  felony, 
and  liable  to  penal  servitude  for  (three x)  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour.2 


Sect.  136.  The  local  authority  of  any  district  within  Local  autho- 
which  or  part  of  which  regulations  so  issued  by  the  dty  to  see  to 
Local  Government  Board  are  declared  to  be  in  force,  ( ^~u 
shall  superintend  and  see  to  the  execution  thereof,  and  ]ati0ns.  ° 
shall  appoint  and  pay  such  medical  or  other  officers  or  d.,  ss.  8,  9. 
persons,  and  do  and  provide  such  acts  matters  and 
things  as  may  be  necessary  for  mitigating  any  such 
disease,  or  for  superintending  or  aiding  in  the  execution 
of  such  regulations,  or  for  executing  the  same,  as  the 
case  may  require.  Moreover,  the  local  authority  may 
from  time  to  time  direct  any  prosecution  or  legal  pro- 
ceedings for  or  in  respect  of  the  wilful  violation  or 
neglect  of  any  such  regulation. 

Note. — Execution  of  Regulations. — Generally  with  regard 
to  the  appointment  of  officers  by  urban  authorities,  sect.  189 ; 
by  rural  authorities,  sect.  190.  Penalties  for  breach  of  the 
regulations  are  imposed  by  sect.  140.  The  local  authority  may 
themselves  make  certain  regulations,  under  sect.  125. 

Sect.  137.  The  local  authority  and  their  officers  shall  Power  of 
have  power  of  entry  on  any  premises  or  vessel  for  the 
purpose  of  executing  or  superintending  the  execution  of ^ s' 
any  regulations  so  issued  by  the  Local  Government 
Board  as  aforesaid. 

Note. — Penalties. — Penalties  for  vio/ating  and  for  obstruct- 
ing the  execution  of  the  regulations  are  imposed  by  sect.  140. 


Sect.  138.  Whenever,  in  compliance  with  any  regula-  Poor  law 
tion  so  issued  by  the  Local  Government  Board  as  afore-  medical 
said,  any  poor  law  medical  officer  performs  any  medical  °5c<ffen’ 
service  on  board  any  vessel  he  shall  be  entitled  to  0f  attendance 
charge  extra  for  such  service,  at  the  general  rate  of  his  on  board 
allowance  for  services  for  the  union  or 
he  is  appointed ; and  such  charges  shall 
the  captain  of  such  vessel  on  behalf  of  the  owners 
thereof,  together  with  any  reasonable  expenses  for  the 
treatment  of  the  sick. 


place  for  which  vessels, 
be  pavable  bv  s* 


(1)  27  & 28  Viet.  C.  47,  S.  5 ; 54 


(2)  31  & 32  Viet.  c.  37,  s.  4. 


38  & 39  Viet, 
c.  55>  s.  138. 
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Where  such  services  are  rendered  by  any  medical 
practitioner  who  is  not  a poor  law  medical  officer,  he 
shall  be  entitled  to  charges  for  any  service  rendered  on 
board,  with  extra  remuneration  on  account  of  distance, 
at  the  same  rate  as  those  which  he  is  in  the  habit  of 
receiving  from  private  patients  of  the  class  of  those 
attended  and  treated  on  shipboard,  to  be  paid  as 
aforesaid.  In  case  of  dispute  in  respect  to  such 
charges,  such  dispute  may,  where  the  charges  do  not 
exceed  twenty  pounds,  be  determined  by  a court  of 
summary  jurisdiction ; and  such  court  shall  determine 
summarily  the  amount  which  is  reasonable,  according  to 
the  accustomed  rate  of  charge  within  the  place  where 
the  dispute  arises  for  attendance  on  patients  of  the 
like  class  as  those  in  respect  of  whom  the  charge  is 
made. 

Note. — Medical  Charges .■ — It  will  in  many  cases  be  imprac- 
ticable for  the  medical  officer  to  regulate  his  charge  for  such 
attendance  in  accordance  with  the  scale  of  payment  which  he 
receives  from  the  union  or  parish.  With  very  few  exceptions, 
the  medical  officers  are  paid  by  annual  salaries  for  their  attend- 
ance on  the  sick  poor  and  the  supply  of  medicines,  and  it 
does  not  appear  how  they  are  to  regulate  their  charge 
for  the  casual  service  to  be  rendered  to  sick  persons  on 
board  vessels  by  their  rate  of  allowance  from  the  union  or 
parish. 

A distinction, is  made  between  a medical  man  who  is  a union 
or  parish  medical  officer  and  one  who  is  not.  The  medical 
officer  is  restricted  in  his  charges ; at  any  rate  the  intention 
evidently  was  to  restrict  him  to  charge  no  more  than  he  would 
be  paid  by  the  guardian  if  the  persons  on  whom  he  attends  on 
board  ship  were  paupers ; on  the  other  hand,  the  Act  enables 
.the  medical  practitioner  who  is  not  a union  or  parish  medical 
officer  to  charge  for  any  service  rendered  on  board  ship,  with 
extra  remuneration  on  account  of  distance,  at  the  same  rate  as 
he  is  in  the  habit  of  receiving  from  private  patients  of  the  class 
of  those  attended  and  treated  on  ship-board,  to  be  paid  by  the 
captain  on  account  of  the  owners ; he  is  to  be  paid  at  the  same 
rate  as  he  is  “ in  the  habit  of  receiving,  &c. ; ” therefore  it  will 
be  for  the  medical  attendant  in  case  of  dispute  to  prove  what 
rate  of  payment  he  is  in  the  habit  of  receiving  from  the  class  of 
persons  referred  to ; at  the  same  time,  it  will  be  observed  from 
what  follows,  that  the  justices  are  empowered  to  determine 
summarily  the  amount  which  is  reasonable,  according  to  the 
accustomed  rate  of  charges  for  attendance  on  patients  of  the 
like  class. 

Meaning  of  “ Couid  of  Summary  Jurisdiction — This  expres- 
sion is  defined  by  sect.  4. 
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Sect.  139.  The  Local  Government  Board  may,  if  38  & 39  Viet, 
they  think  fit,  by  order  authorise  or  require  any  two  or  c<  s*  I39' 
more  local  authorities  to  act  together  for  the  purposes  Government 
of  the  provisions  of  this  Act  relating  to  prevention  of  Board  may 
epidemic  diseases,  and  may  prescribe  the  mode  of  such  combine  local 

ioint  action  and  of  defraying  the  costs  thereof.  authorities. 

San.  1866, 

Note. — Combination  of  Local  Authorities. — Local  authorities  s.  40. 
may  form  a voluntary  combination  for  the  purpose  of  providing 
a common  hospital  under  sect.  131,  and  for  the  execution  of 
other  works  under  sect.  285.  They  may  appoint  a joint  medical 
officer  of  health  under  sect.  19 1 ; and  under  sect.  286  the 
Local  Government  Board  may  unite  districts  for  the  appoint- 
ment of  a medical  officer  of  health. 

Sect.  140.  Any  person  who — Penalty  for 

(1.)  Wilfully  violates  any  regulation  so  issued  by  the  violating  or 
Local  Government  Board  as  aforesaid ; or,  obstructing 

(2.)  Wilfully  obstructs  any  person  acting  under  the  ofVe^la-  ^ 
authority  or  in  the  execution  of  any  such  tionst 
regulation,  D.,  s.  14. 

shall  be  liable  to  a penalty  not  exceeding  five  pounds. 

Note. — Penalties. — The  present  section,  though  not  repealed, 
appears  to  be  superseded  by  the  Public  Health  Act,  1896,1 
which  imposes  a penalty  of  ;£ioo  for  a breach  of  the  regula- 
tions, or  for  obstructing  their  execution,  and  a further  penalty 
of  ^50  a day  in  the  case  of  a continuing  offence. 

Mortuaries,  &c. 

Sect.  141.  Any  local  authority  may,  and  if  required  Power  of 
by  the  Local  Government  Board  shall,  provide  and  fit  up  local^autho- 
a proper  place  for  the  reception  of  dead  bodies  before  mor-°~ 
interment  (in  this  Act  called  a mortuary),  and  may  tuaries. 
make  bye-laws  with  respect  to  the  management  and  P.H.,  s.  81. 
charges  for  use  of  the  same;  they  may  also  provide  for  San^l866, 
the  decent  and  economical  interment,  at  charges  to  be  s*  27* 
fixed  by  such  byelaws,  of  any  dead  body  which  may  be 
received  into  a mortuary. 

Note. — Mortuaries. — The  Public  Health  Act,  1848, 2 and 
the  Sanitary  Act,  186 6, 3 only  empowered  the  local  authority  to 
provide  a mortuary,  but  the  above  section  adds  the  obligation 
of  making  such  provision,  if  the  authority  are  required  by  the 
Local  Government  Board  to  do  so.  Land  may  be  acquired 
by  the  local  authority  as  a site  for  the  mortuary  under  sects. 

175,  176. 

(1)  59  & 60  Viet.  c.  19,  s.  1 (3),  (2)  11  & 12  Viet.  c.  63,  s.  81. 

post.  (3)  29  & 30  Viet.  c.  90,  s.  27. 
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38  & 39  Viet.  With  regard  to  the  removal  to  a mortuary  of  the  body  of  a 
c.  55>s*  person  who  has  died  of  infectious  disease,  see  sect.  142,  and 
the  provisions  of  the  adoptive  Act,  the  Infectious  Disease 
(Preventive)  Act,  1890.1 

Cemeteries. — By  the  Public  Health  (Interments)  Act,  187 9, 2 
the  provisions  of  the  present  Act  as  to  a place  for  the  recep- 
tion of  the  dead  before  interment  are  extended  to  a place  for 
the  interment  of  the  dead ; and  the  purposes  of  the  present 
Act  are  made  to  include  the  acquisition,  construction,  and 
maintenance  of  a cemetery ; and  a local  authority  may  acquire, 
construct,  and  maintain  a cemetery  either  wholly  or  partly 
within  or  without  their  district  subject  to  the  provisions  as  to 
sewage  works  without  the  district,3  and  may  accept  a donation 
of  land  for  the  purpose  of  a cemetery,  or  a donation  of  money 
or  other  property  for  enabling  them  to  acquire,  construct,  or 
maintain  a cemetery.  The  present  Act,  and  also  the  Cemeteries 
Clauses  Act,  1847, 4 are  incorporated  with  the  Public  Health 
(Interments)  Act,  187 9. 5 One  effect  of  the  incorporation  of 
sect.  141  with  the  Public  Health  (Interments)  Act,  1879,  is, 
that  the  local  authority  are  enabled  to  make  bye-laws  with 
respect  to  the  management  and  charges  for  the  use  of  a 
cemetery  provided  by  them  under  the  last-mentioned  Act. 
Sects.  182-186  of  the  present  Act  prescribe  the  mode  in  which 
such  bye-laws  must  be  made  and  confirmed.  A series  of 
model  bye-laws  (No.  XIV.)  for  cemeteries  has  been  issued 
by  the  Local  Government  Board. 

With  regard  to  the  redemption  of  the  tithe  on  the  land  taken 
for  the  cemetery,  see  the  Tithe  Act,  1878.6 

Burial  Boards. — Urban  authorities  may  also  acquire  the 
powers  given  to  burial  boards  by  the  Burial  Acts.7 

The  Burial  Act,  185  2, 8 contains  a provision  for  the  establish- 
ment of  mortuaries  by  burial  boards. 

Such  powers  are  quite  distinct  from  those  which  they 
possess  by  virtue  of  the  Public  Healtli  (Interments)  Act,  1879, 
above  mentioned. 

Bye-laws. — With  regard  to  the  making,  confirmation,  &c.,  of 
bye-laws,  see  sects.  182-186. 

A series  of  model  bye-laws  (No.  XV.)  has  been  issued  by  the 
Local  Government  Board  for  the  purposes  of  the  above  section. 
A plan  of  a mortuary  and  its  appurtenances,  suitable  for  a 
town  of  100,000  inhabitants,  is  annexed  to  this  series. 

In  a memorandum  prefixed  to  the  above-mentioned  series  of 
model  bye-laws,9  the  Local  Government  Board  say  : — 


(1)  53  & 54  Viet.  c.  34,  ss.  9,  10, 

post. 

(2)  42  & 43  Viet.  c.  31,  s.  2, 
post. 

(3)  Viz.,  ss.  32-34,  ante. 

(4)  10  & 1 1 Viet.  c.  65,  post. 

(5)  42  & 43  Viet.  c.  31,  ss.  1,  3, 
post. 

(6)  41  & 42  Viet.  c.  42,  s.  1, 


ante , p.  89. 

(7)  See  21  & 22  Viet.  c.  98,  s.  49, 
and  29  & 30  Viet.  c.  90,  s.  44 
(re-enacted  in  Sched.  V.,  Part  III. 
of  the  present  Act),  and  the  notes 
to  those  enactments,  post.  See  also 
56  & 57  Viet.  c.  73,  s.  62  (1),  post. 

(8)  15  & 16  Viet.  c.  85,  s.  42. 

(9)  Dated  the  25  th  July,  1882. 
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“ With  regard  to  the  enactments  above  cited,1  it  is  to  be  38  & 39  Wet. 
observed  that  they  are  intended  to  meet  the  requirements  of  c'^,s' I4I,n* 
all  cases  in  which  a mortuary  is  used,  whether  voluntarily  or 
compulsorily.  It  is,  however,  chiefly  in  relation  to  those  cases 
where  the  mortuary  is  used  otherwise  than  in  pursuance  of  an 
order  of  a justice  under  section  142,  that  it  is  important  to 
consider  to  what  extent  sanitary  authorities  should  avail  them- 
selves of  their  power  of  making  bye-laws,  and  also  by  what 
other  means  they  may  provide  for  the  efficient  management 
of  the  mortuary,  and  for  the  removal  and  reception  of  the  dead 
with  least  danger  to  the  living. 

“ It  cannot  be  doubted  that,  apart  from  such  cases  as  would 
come  within  the  operation  of  section  142,  there  are  many  in- 
stances in  which  manifest  benefit  would  result  from  the  use  of 
the  mortuary  for  the  reception  of  the  dead  during  the  period 
preceding  burial.  In  the  interests  of  the  public  health,  it  is 
clearly  desirable  that  those  who  might  otherwise  seek  per- 
mission to  remove  a corpse  to  the  mortuary  should  not  be 
deterred  by  regulations  of  undue  stringency,  or  by  any  ap- 
parent disregard  of  care  and  decency  in  the  internal  arrange- 
ments or  management  of  the  building. 

“ It  is  quite  possible  that  at  some  future  time,  when  the 
voluntary  use  of  mortuaries  may  have  become  more  general 
than  at  present,  sanitary  authorities  may  find  it  expedient 
to  exercise  more  fully  their  power  of  making  bye-laws  under 
section  14 1.  Under  existing  circumstances,  however,  it  ap- 
pears to  the  Board  that  sanitary  authorities  may  be  advised  to 
rely  upon  good  administrative  arrangements  rather  than  upon 
bye-laws  for  the  proper  management  of  their  mortuaries.  For 
certain  purposes  bye-laws  will  doubtless  be  necessary  in  most 
districts  for  which  mortuaries  have  been  provided.  To  such 
purposes  the  clauses  comprised  in  the  accompanying  model 
series  of  bye-laws  have  reference. 

“ The  first  and  second  of  these  clauses  are  designed  to  secure 
the  removal  of  the  corpse  for  burial  within  a specified  period. 

The  third  and  fourth  clauses  are  intended  for  the  prevention  of 
misbehaviour.  The  fifth  clause  has  been  framed  with  the  view 
of  requiring  undertakers  to  convey  empty  shells  from  the 
premises  without  delay. 

“ With  regard  to  the  first  and  second  clauses,  it  may  be  well 
to  point  out  that  bye-laws  in  these  terms  will  not  be  operative 
in  any  case  where  a corpse  has  been  removed  to  the  mortuary 
in  pursuance  of  a justice’s  order  under  section  142.  In  such  a 
case,  the  limitation  of  the  time  within  which  the  corpse  is  to  be 
buried  is  a matter  for  which  the  justice  is  expressly  authorized 
to  give  the  necessary  direction. 

“ In  other  cases,  however,  it  is  important  that  the  Sanitary 
Authority  should  have  the  power  of  enforcing  the  removal  of 
corpses  after  a sufficient  interval.  Ordinarily,  it  may  be  assumed 


(1)  Viz.,  ss.  141,  142. 
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38  & 39  Viet,  that  there  will  be  no  difficulty  in  securing  compliance  with  the 

c-  55? s*  141*  n.  reqUirements  of  this  bye-law.  The  person  who  has  obtained 
permission  to  use  the  mortuary  for  the  reception  of  the 
corpse  will,  in  the  majority  of  instances,  be  in  a position 
to  provide  for  its  removal  within  the  prescribed  time.  But 
it  may  be  well  to  draw  attention  to  the  fact  that  the  provision 
in  section  142,  which  requires  the  relieving  officer,  in  default 
of  the  friends  or  relations  of  the  deceased,  to  bury  at  the  expense 
of  the  poor-rate,  is  confined  to  cases  where  the  removal  of 
the  body  to  the  mortuary  has  been  ordered  by  a justice  and 
he  has  directed  the  burial  to  take  place  within  a limited  time. 

“With  reference  to  other  cases,  it  is  to  be  observed  that, 
although  the  Poor  Law  Amendment  Act,  1844,1  empowers  the 
Board  of  Guardians  to  bury,  at  the  cost  of  the  poor-rate,  the 
body  of  any  poor  person  which  may  be  within  their  parish  or 
union,  there  is  no  obligation  upon  them  to  incur  this  expense 
unless  the  body  is  lying  in  the  workhouse  or  on  premises  be- 
longing to  the  Guardians.  If,  therefore,  the  body  of  a poor 
person  has  been  received  in  the  mortuary  it  by  no  means 
follows  tha  t the  Guardians  or  their  duly  authorized  officer  could 
be  rendered  responsible  for  the  observance  of  the  bye-law  pre- 
scribing the  period  within  which  the  body  must  be  removed. 
It  is  possible  that  cases  may  occur  where  this  responsibility 
may  attach  to  the  Guardians  or  their  officer  in  consequence  of 
the  directions  which  they  may  have  given  in  pursuance  of  the 
enactment  above  mentioned,  and  in  all  such  cases  the  Guardians 
or  their  officer,  on  being  informed  of  the  requirements  of  the 
bye-laws,  would  no  doubt  take  steps  to  ensure  compliance  with 
those  requirements.  Where,  however,  the  cost  of  burial  is  only 
partially  defrayed  out  of  the  poor-rates,  the  Sanitary  Authority, 
in  dealing  with  an  application  for  permission  to  use  the  mor- 
tuary, may  sometimes  find  it  necessary  to  ascertain  that  the 
applicant  is,  either  voluntary  or  by  obligation,  in  a position 
to  control  the  arrangements  with  regard  to  the  burial,  and 
may  therefore  in  the  event  of  permission  to  use  the  mortuary 
being  granted  at  his  request,  be  held  liable  for  neglect  to  comply 
with  the  bye-law  limiting  the  time  within  which  the  body  should 
be  removed.  But,  upon  the  whole,  it  may  be  reasonably  ex- 
pected that  the  instances  in  which  the  Sanitary  Authority  may 
• deem  it  incumbent  upon  them  to  enforce  the  bye-laws  as  to  the 
removal  of  bodies  will  be  extremely  rare. 

“ The  Sanitary  Authority  will  probably  find  that  the  practical 
questions  requiring  consideration  in  connection  with  any  mor- 
tuary which  they  may  provide  will  chiefly  relate  to  (1.)  the 
selection  of  a suitable  site  and  structure,  and  (2.)  the  adoption 
of  such  administrative  arrangements  as  will  best  serve  the  pur- 
pose of  inducing  persons  to  avail  themselves  of  the  facilities 
afforded  by  the  mortuary  for  the  safe  and  decent  keeping  of 
the  dead  during  the  interval  before  interment. 


(1)  7 & 8 Viet.  c.  101,  s.  31. 
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“ Upon  these  points,  the  Board  have  to  offer  the  following  3^  & 39  Vict. 
suggestions.  0.55,5.141,11. 

“ 1.  As  to  site  and  structure. — In  the  choice  of  a site,  care 
should  be  taken  to  ensure  that  the  buildings  to  be  erected 
thereon  shall,  as  far  as  practicable,  be  isolated  and  unobtru- 
sive. It  may,  indeed,  be  desirable  to  place  the  buildings  on 
the  site  in  such  a position  and  manner  as  to  admit  of  their 
being  concealed  from  public  view  until  the  entrance  gate  to 
the  premises  has  been  passed. 

“ The  buildings  should  be  substantial  structures  of  brick  or 
stone.  I11  their  external  appearance  attention  should  be  paid 
to  such  architectural  features  as  may  serve  to  convey  the 
impression  of  due  respect  for  the  dead. 

“ Every  chamber  intended  for  the  reception  of  corpses  should 
be  on  the  ground  or  basement  floor. 

“ In  addition  to  such  chambers,  the  premises  should,  if 
possible,  comprise  : (a)  A waiting-room  for  visitors  to  the 
mortuary  and  for  the  use  of  mourners  assembling  there  for 
funeral  purposes ; (b)  A caretaker’s  dwelling-house ; and  (c)  A 
shed  or  outhouse  for  the  keeping  of  shells  or  other  necessary 
appliances. 

“For  these  and  other  structural  arrangements  provision  may 
be  made  in  the  manner  indicated  in  the  plan  appended  to  this 
memorandum. 

“ In  the  construction  of  each  chamber  intended  for  the 
reception  of  the  dead,  care  should  be  taken  to  ensure  conveni- 
ence, decency,  cleanliness,  and  coolness. 

“The  chamber  should  be  lofty  and  the  area  of  its  floor 
sufficient  to  allow  freedom  of  movement  between  the  slabs  or 
tables  on  which  the  dead  are  to  be  placed. 

“ There  should  be  a ceiling  to  the  chamber,  or,  if  it  be  open 
to  the  roof,  there,  should  be  a double  roof  with  a space  of  eight 
inches  at  least  between  the  outer  and  inner  covering  or  with 
the  addition  of  an  intervening  layer  of  felt. 

“ Louvres  or  air-gratings  under  the  eaves  will  be  the  best 
means  of  ventilation. 

“ The  chamber  should,  if  practicable,  be  lighted  by  windows 
on  the  north  side.  If  it  is  necessary  to  place  windows  on  the 
south,  east,  or  west  sides,  external  louvre  blinds  should  be 
provided  for  the  windows. 

“ The  floor  should  be  paved  evenly  and  closely.  The 
materials  used  may  be  stone  or  slate ; but  a uniform  cement 
floor  is  preferable. 

“Water  should  be  laid  on  so  as  to  be  drawn  from  a tap 
within  the  chamber. 

“ Shelves  which  may  be  conveniently  placed  around  the 
interior  of  the  chamber,  and  tables  which  may  occupy  any 
part  of  its  area  should  preferably  be  made  of  slate  slabs.  If 
stone  is  used  it  should  be  smoothed  on  the  upper  surface  and 
free  edges. 
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“ The  shelves  and  table  should  be  placed  so  that  their  upper 
surfaces  may  be  at  a height  of  2~  feet  or  of  not  more  than 
3 feet  above  the  floor. 

“ The  ceiling  and  the  internal  surface  of  the  walls  should  be 
whitewashed.  The  outside  of  the  roof  should  also  be  whitened. 

“ The  entrance  to  the  chamber  should  be  direct,  without  the 
intervention  of  any  passage. 

“ The  number  of  chambers  should  be  at  least  two,  so  that 
one  may  be  appropriated  exclusively  for  the  bodies  of  persons 
who  have  died  of  infectious  disease,  and  the  other  for  the 
bodies  of  persons  whose  death  has  been  due  to  other  causes-. 
It  may  be  expedient  to  place  these  chambers  as  far  apart  as 
may  be  practicable,  so  that  persons  visiting  the  chamber  used 
for  the  reception  of  the  bodies  of  those  who  have  died  of  non- 
infectious  disease  may  have  no  reason  to  fear  infection. 

“2.  As  td  administrative  arrangements. — No  obstacle  or  diffi- 
culty should  be  placed  in  the  way  of  receiving  a body  at  any 
hour  of  the  day  or  night.  To  obviate  unnecessary  applications 
for  reception  at  night,  it  will  probably  be  found  sufficient  to 
affix  to  the  entrance  gate  a notice  requesting  persons  to  abstain, 
except  in  cases  of  emergency,  from  applying  for  the  admission 
of  bodies  during  certain  specified  hours  of  the  night. 

“ A caretaker  should  reside  upon  the  premises,  and  his  duties 
should  comprise  the  general  management  of  the  mortuary,  the 
maintenance  of  cleanliness,  decency,  and  good  order,  and 
the  keeping  of  such  books  or  registers  as  the  regulations 
of  the  Sanitary  Authority  may  prescribe. 

“ It  will  probably  be  found  expedient  to  require  the  care- 
taker, in  the  case  of  each  corpse  received  upon  the  premises* 
to  ascertain  and  record  the  following  particulars,  namely : 
(a)  Christian  name  and  surname  of  the  deceased;  (b)  Sex; 
(c)  Age  ; (d)  Cause  of  death  ; (e)  Number  of  house  and  name 
of  street  or  other  description  of  the  place  whence  the  body  has 
been  brought  to  the  mortuary;  (/)  Name  and  address  of 
the  person  by  whose  order  the  body  has  been  brought  to 
the  mortuary;  and  (^)  Date  of  the  removal  of  the  body 
for  burial. 

“It  should,  however,  be  clearly  understood  by  the  caretaker, 
that  he  would  not  be  justified  in  refusing  to  admit  a corpse  on 
the  ground  that  these  particulars  cannot  be  given  at  the  time 
when  the  application  for  admission  is  made  to  him. 

“ A sufficient  number  of  shells  of  different  sizes  should  be 
kept  at  the  mortuary  in  charge  of  the  caretaker,  and  he  should 
be  empowered  to  lend  them  to  undertakers  or  other  responsible 
persons  for  the  conveyance  of  bodies  to  the  mortuary. 

“ The  shells  when  not  in  use  should  be  kept  in  a shed  or 
other  suitable  place. 

“ Each  shell  should  be  constructed  of  strong  wood,  painted 
externally.  The  interior  of  the  shell  and  the  inner  surface  of 
its  cover  should  be  lined  with  tinned  copper. 


Mortuaries. 


III.] 
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“ Each  shell  after  being  used  and  before  being  deposited  in  3&  & 39  Wet. 
the  shed  or  other  place  for  storage  should  be  thoroughly c*  55* s-  r4r> n‘ 
cleansed  by  the  caretaker. 

“No  dead  .body  should  be  received  upon  the  premises  unless 
it  is  enclosed  in  a shell  or  coffin.” 


Sect.  142.  Where  the  body  of  one  who  has  died  of  Justice  may 
any  infectious  disease  is  retained  in  a room  in  which m certain 
persons  live  or  sleep,  or  any  dead  body  which  is  in  such 
a state  as  to  endanger  the  health  of  the  inmates  of  the  aea(t  to 
same  house  or  room  is  retained  in  such  house  or  room,  mortuary, 
any  justice  may,  on  a certificate  signed  by  a 
qualified  medical  practitioner,  order  the  body 
removed,  at  the  cost  of  the  local  authority,  to  any 
mortuary  provided  by  such  authority,  and  direct  the 
same  to  be  buried  within  a time  to  be  limited  in  such 
order ; and  unless  the  friends  or  relations  of  the  deceased 
undertake  to  bury  the  body  within  the  time  so  limited, 
and  do  bury  the  same,  it  shall  be  the  duty  of  the 
relieving  officer  to  bury  such  body  at  the  expense  of  the 
001-rate,  but  any  expense  so  incurred  may  be  recovered 
y the  relieving  officer  in  a summary  manner  from  any 
person  legally  liable  to  pay  the  expense  of  such  burial. 

Any  person  obstructing  the  execution  of  an  order 
made  by  a justice  under  this  section  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds. 

Note. — Removal  of  Bodies. — Where  the  local  authority  have 
provided  a mortuary,  this  section  applies ; but  where  the 
Infectious  Diseases  (Prevention)  Act,  1890,  has  been  adopted, 
the  justice  may  order  the  body  to  be  removed  to  any  available 
mortuary.1  Under  that  Act  it  is  rendered  unlawful  to  retain 
for  more  than  forty-eight  hours  the  body  of  a person  who  has 
died  of  infectious  disease,  in  a room  used  as  a dwelling  place, 
sleeping  place,  or  workroom ; 2 and  provision  is  made  with 
respect  to  the  removal  of  such  bodies  from  hospitals.3 

A “ legally  qualified  medical  practitioner  ” means  one  who  is 
registered  under  the  Medical  Acts  : see  the  note  to  sect.  189. 

With  respect  to  the  recovery  of  expenses  and  penalties,  see 
sect.  251. 

With  regard  to  the  burial  of  bodies  removed  under  a justice’s 
order,  see  the  remarks  of  the  Local  Government  Board  in  their 
memorandum  above  quoted.4 


legally  San.  1866, 
to  be s*  27, 


Sect.  143.  Any  local  authority  may  provide  and  Power  of 
maintain  a proper  place  (otherwise  than  at  a workhouse  local  autfco- 

(!)  53  & 54  vict.  c.  34,  s.  10,  (3)  Ibid.  s.  9. 

post.  (4)  Ante . p.  262. 

(2)  Ibid.  s.  8. 
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38  & 39  Viet, 
c.  S5j  s.  143. 
rity  to  pro- 
vide places 
for  post- 
mortem ex- 
aminations. 
San.  1866, 
s.  28. 


or  at  a mortuary)  for  the  reception  of  dead  bodies  during 
the  time  required  to  conduct  any  post-mortem  examina- 
tion ordered  by  a coroner  or  other  constituted  authority, 
and  may  make  regulations  with  respect  to  the  manage- 
ment of  such  place. 

* * * * * 

Note. — Regulations. — The  regulations  which  may  be  made 
under  this  section  are  not  subject  to  the  provisions  of  sects. 
182-186,  relating  to  the  making,  confirmation,  &c.,  of  bye- 
laws : and  they  may  be  published  in  such  manner  as  the  local 
authority  may  see  fit.1 

Repeal. — The  latter  part  of  the  above  section  is  repealed  by 
the  Coroner’s  Act,  1887, 2 and  re-enacted  in  the  following 
terms : — “ Where  a place  has  been  provided  by  a sanitary 
authority  or  nuisance  authority  for  the  reception  of  dead 
bodies  during  the  time  required  to  conduct  a post-mortem 
examination,  the  coroner  may  order  the  removal  of  a dead 
body  to  and  from  such  place  for  carrying  out  such  examination, 
and  the  cost  of  such  removal  shall  be  deemed  to  be  part  of  the 
expenses  incurred  in  and  about  the  holding  of  an  inquest.”  3 

Coronals  Fees. — The  fees  for  post-mortem  examinations  by 
order  of  the  coroner  are  payable  out  of  the  county  rates  or 
borough  fund  as  the  case  may  be.4 

Anatomical  Exammations. — Reference  may  here  be  made  to 
the  Anatomy  Act,  1832,  “an  Act  for  Regulating  Schools  of 
Anatomy.”  5 The  master  of  a workhouse,  who,  after  showing 
the  corpses  of  certain  paupers  to  the  relations  of  the  deceased, 
changed  the  coffins  and  sold  the  bodies  to  Guy’s  Hospital,  was 
held  to  be  protected  by  sect.  7 of  that  Act,  from  an  indictment 
charging  him,  in  different  counts,  with  selling  the  bodies,  with 
taking  them  away  for  gain  for  the  purpose  of  delaying  the 
burial  with  intent  to  have  them  dissected,  and  with  taking  them 
away  with  intent  to  sell  and  dispose  of  them ; for  the  relations, 
although  prevented  by  fraud,  had  not  in  fact  made  any  require- 
ment that  the  bodies  should  not  be  dissected.6 


(1)  Sees.  188,  post. 

(2)  50  and  51  Viet.  c.  7 1,  s.  45, 
and  Sched.  III. 

(3)  Ibid.  s.  24. 

(4)  Ibid.  ss.  22,  25-27. 


(5)  2 & 3 Wm.  4,  c.  75,  see 
‘ Glen’s  Poor  Law  Statutes,’  vol.  i. 

(6)  Reg.  v.  Feist , 27  L.  J.  M.  C. 
164;  4 Jur.  (n.s.)  541  ; 22  J.  P. 
322  ; Dears.  & B.  C.  C.  590. 
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PART  IY. 
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38  & 39  Viet, 
c.  55,  s.  144. 


Highways  and  Streets. 


As  to  Highways. 


Sect.  144.  Every  urban  authority  shall  within  their  Powers  of 
district  exclusively  of  any  other  person  execute  the  surveyors  of 
office  of  and  be  surveyor  of  highways,  and  have  exercise  ^1^ays 
and  be  subject  to  all  the  powers  authorities  duties  and  yestries 
liabilities  of  surveyors  of  highways  under  the  law  for  the  under  5 & 6 
time  being  in  force,  save  so  far  as  such  powers  authorities  W.  4,  c.  50, 
or  duties  are  or  may  be  inconsistent  with  the  provisions  vested  in 
of  this  Act ; every  urban  authority  shall  also  have  exer-  ^thoritv 
cise  and  be  subject  to  all  the  powers  authorities  duties  p.h.,  s.  117, 
and  liabilities  which  by  the  Highway  Act,  1835,  or  any  L.G.  Am., 
Act  amending  the  same,  are  vested  in  and  given  to  the  s.  10. 
inhabitants  in  vestry  assembled  of  any  parish  within  s*  37, 
their  district.  ' ' 

All  ministerial  acts  required  by  any  Act  of  Parliament 
to  be  done  by  or  to  the  surveyor  of  highways  may  be 
done  by  or  to  the  surveyor  of  the  urban  authority,  or  by 
or  to  such  other  person  as  they  may  appoint. 


Note. — The  Law  relating  to  Highways . — The  common  law 
relating  to  the  dedication  and  maintenance  of  highways,  and 
the  statute  law  making  further  provision  for  their  maintenance 
and  regulating  their  use,  cannot  be  dealt  with  at  length  in  this 
volume.  That  branch  of  law  forms  the  subject  of  a separate 
work.1 

Provisions  of  the  Highway  Acts  which  differ  from  corre- 
sponding provisions  of  the  present  Act — for  instance,  that  with 
regard  to  the  limitation  of  time  for  the  commencement  of 
actions  against  surveyors  2 — have  been  held  by  the  Court  of 
Appeal  to  apply  to  urban  sanitary  authorities  when  carrying 
out  the  powers  conferred  on  them  as  surveyors  of  highways.3 

It  has  also  been  held  that  work  done  by  an  urban  sanitary 
authority  as  surveyors  of  highways  is  not  done  in  the  execution 

(1)  “The  Law  relating  to  High- 
ways,” by  the  late  Mr.  Wm.  Cun- 
ningham Glen  and  the  editor  of  the 
present  work,  Mr.  Alexr.  Glen  (2nd 
ed.),  published  by  Messrs.  Knight 
& Co. 

(2)  5 & 6 Will.  4,  c.  50,  s.  109, 


now  superseded  by  56  & 57  Viet.  c. 
61,  ss.  1,  2,  post. 

(3)  Graham  v.  May or , <2rV.,  of 
Newcastle-upon-Tyne , (L.  R.  1893, 
1 Q.  B.  643;  62  L.  J.  Q.  B.  315; 
69  L.  T.  (n.s.)  6 ; 41  W.  R.  424; 
57  J-  P-  596. 
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38  & 39  Viet.  0f  any  powers  of  the  present  Act,  so  as  to  entitle  a person  who 
c.  55>s-  I44»n*  has  sustained  damage  by  reason  of  the  execution  of  the  works 
to  compensation  under  sect.  308.1 

But  the  limitation  with  respect  to  the  amount  of  the  highway 
rate  leviable  by  a surveyor  of  highways,  imposed  by  sect.  29  of 
the  Highway  Act,  1835,  does  not  apply  to  such  a rate  when  it 
is  made  by  an  urban  sanitary  authority.2 

Main  Roads . — With  regard  to  the  maintenance  of  these 
roads,  where  they  have  not  been  retained  by  the  urban  autho- 
rity, by  or  at  the  expense  of  the  county  council,  see  sect.  1 1 
of  the  Local  Government  Act,  1888, 3 and  the  note  to  that 
section.  Main  roads  are  those  which  either  were  turnpike 
roads  at  the  end  of  the  year  1870,  or  have  been  declared  to  be 
main  roads  by  order  of  the  quarter  sessions,  or,  since  the 
above-mentioned  Act  came  into  operation,  the  county  council. 

Surveyor  of  Highways. — The  office  of  surveyor  of  highways 
in  England  dates  from  the  time  of  Philip  and  Mary.  Else- 
where than  in  urban  sanitary  districts,  highway  board  districts, 
or  the  metropolis,  this  officer  was  appointed  annually  by  the 
inhabitants  of  the  highway  parish,  or,  on  their  default,  by  the 
justices ; 4 but  now  the  functions  of  the  office  are  generally 
performed  by  the  rural  district  council.5  It  was  recently  held 
that  no  action  lay  against  a surveyor  for  the  price  of  materials 
supplied  to  his  predecessor,  who  had  died  insolvent  after 
receiving  from  the  parish  moneys  sufficient  to  pay  for  the 
materials.6 

By  the  Highway  Act,  1835,  the  surveyor  of  highways  for  a 
parish  “ shall  repair  and  keep  in  repair  the  several  highways  in 
the  said  parish  for  which  he  is  appointed,  and  which  are  now 
or  hereafter  may  become  liable  to  be  repaired  by  the  said 
parish.” 7 The  present  Act  imposes  upon  urban  sanitary 
authorities  the  further  duty  of  causing  all  streets,  which  are 
highways  repairable  by  the  inhabitants  at  large,  to  be  levelled, 
paved,  metalled,  flagged,  channelled,  altered  and  repaired  as 
occasion  may  require.8 

Inhabitants  in  Vestry. — The  Highway  Acts  gave  authority  to 
the  inhabitants  in  vestry  in  the  matters  of  the  adoption  of  the 
maintenance  of  highways,9  the  formation  of  footways,10  the 
diversion  and  stopping  up  of  highways,11  the  erection  of  direc- 
tion posts,12  the  amount  of  the  highway  rate,13  appeals  and  indict- 


(1)  Burgess  v.  Northwich  Local 
Board , post , p.  671. 

(2)  Dyson  v.  Greetland  Local 
Board,  L.  R.  13  Q.  B.  D.  946 ; 53 
L.  J.  M.  C.  106  ; 48  L.  T.  (n.s.) 
636  ; 48  J.  P.  596. 

(3)  51  & 52  vict.  c.  41,  s.  11, 
post. 

(4)  5 & 6 Will.  4,  c.  50,  ss.  6,  11. 

(5)  See  the  note  on  Rural  Dis- 
trict Councils,  post,  p.  269. 

(6)  Frodingham  Iron  and  Steel 


Co.  v.  Bowser,  L.  R.  1894,  1 Q.  B. 
791  ; 64  L.  J.  Q.  B.  12  ; 71  L.  T. 
(N.S.)  433  ; 59  J.  P.  54- 

(7)  5 & 6 Will.  4,  c.  50,  s.  6. 

(8)  Sect.  149,  post,  and  see  the 
note  to  that  section. 

(9)  5 & 6 Will.  4,  c.  50,  ss.  23, 


(10)  Ibid.  s.  80. 

(11)  Ibid.  s.  84. 

(12)  Ibid.  s.  24. 

(13)  Ibid.  s.  29. 
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ments.1  In  the  case  of  vestries  of  rural  parishes  where  the  transfer  38  & 
of  highway  powers  to  the  rural  district  council  is  still  postponed,  c*  55 
these  powers  vest  in  the  parish  councils  or  parish  meetings.2 

The  provision  that  confers  on  the  urban  authority  the 
powers,  &c.,  of  the  inhabitants  in  vestry  obviates  the  necessity 
for  calling  a vestry  meeting  in  any  case  in  which  the  con- 
sent of  the  vestry  is  required  by  the  Highway  Acts,3 — for 
instance  before  a highway  is  diverted  under  sects.  84-9 1 of  the 
Highway  Act,  1835.  In  the  case,  however,  of  a vestry  under 
the  Metropolis  Management  Acts,  which  upon  its  constitution 
was  to  supersede  any  existing  vestry,  there  appears  to  have 
been  some  difference  of  opinion  among  the  judges  on  the  ques- 
tion whether  the  consent  of  the  inhabitants  was  not  necessary.4 
In  a rural  district  the  consent  of  the  parish  council  and 
parish  meeting  is  necessary  in  certain  cases,  even  though  the 
rural  district  council  may  be  the  highway  authority  and  have 
the  powers  of  an  urban  authority  under  the  present  section.5 

Ministerial  Acts . — The  distinction  between  a surveyor 
appointed  by  the  urban  authority  under  sect.  189,  and  a sur- 
veyor of  highways  appointed  under  the  Highway  Act,  1835, 
must  be  borne  in  mind,  for  it  is  only  in  respect  of  ministerial 
acts  that  the  former  officer  may  act  as  surveyor  of  highways. 

On  the  application  of  certain  landowners,  an  urban  sanitary 
authority  consented  to  the  diversion  of  a highway,  on  condition 
that  the  landowners  should  pay  all  expenses  in  connection 
therewith.  This  condition  was  accepted  and  the  clerk  to  the 
authority  instructed  the  solicitors  who  usually  acted  for  the 
authority  to  take  the  necessary  steps  under  the  Highway  Act, 
1835.  The  solicitors  accordingly  gave  the  necessary  notices, 
obtained  the  certificate  of  justices,  &c. ; and  the  authority, 
having  paid  their  taxed  bill  of  costs,  took  summary  proceed- 
ings for  the  recovery  of  the  amount  from  the  landowners.6  On 
a special  case,  the  Court  held  that  the  acts  done  by  the  solicitors 
were  ministerial  acts,  incidental  to  the  office  of  the  surveyor, 
and  that  whether  or  not  the  amount  of  the  bill  could  have  been 
recovered  by  action,  it  could  not  be  recovered  summarily.7 

Rural  District  Councils. — The  above  section  is  confined  to 
urban  authorities ; but  by  the  Local  Government  Act,  1894,8 
all  the  powers  duties  and  liabilities  of  any  highway  authority 
(that  is,  any  highway  board  or  rural  sanitary  authority  having 
the  powers,  &c.,  of  such  a board,  or  any  parish  highway  board 


(1)  5 & 6 Will.  4,  c.  50,  s.  hi. 

(2)  56  & 57  Viet.  c.  73,  ss.  6,  13, 
19,  post. 

(3)  Dyson  v.  Greetland  Local 
Board \ ante , p.  268. 

(4)  Reg.  v.  Harvey  or  Hervey , 
L.  R.  10  Q.  B.  46  ; 44  L.  J.  M.  C.  1 ; 
31  L.  T.  (N.S.)  505 ; 23  W.  R.  231. 

(5)  56  & 57  Viet.  c.  73,  ss.  13,  19 

(8),  25  (1  ),post. 


(6)  Under  5 & 6 Will.  4,  c.  50, 
SS.  84,  IOI. 

(7)  United  Land  Company  v. 
Tottenham  Local  Board,  L.  R.  13 
Q.  B.  D.  640  ; 53  L.  J.  M.  C.  136 ; 
41  L.  T.  (N.S.)  364 ; 32  W.  R.  798 ; 
48  J.  P.  726. 

(8)  56  & 57  Viet.  c.  73,  s.  25  (1), 
post. 


39  Viet. 
, s.  144,  n 


38  & 39  Viet. 
c.55,  s.  144,  n. 


Inhabitants 
of  urban  dis- 
trict not 
liable  to  rates 
for  roads 
without 
district. 

P.H.,  s.  117. 
L.G.,  s.  37. 
(6.) 
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or  surveyor  or  surveyors  of  highways)  in  a rural  district,  were 
from  “ the  appointed  day,” 1 or  some  subsequent  time  fixed 
for  the  purpose,  transferred  to  the  district  council,  together  with 
all  the  powers  of  an  urban  authority  under  sects.  144-148  of 
the  present  Act. 

The  highways  in  the  rural  part  of  a parish  divided  by  the 
boundary  of  an  urban  district  have  in  some  cases  been  under 
the  jurisdiction  of  the  urban  authority  by  virtue  of  sect.  216  of 
this  Act ; but  upon  the  rural  district  council  becoming  the 
highway  authority,  that  jurisdiction  is  determined.2 

Urban  powers  in  relation  to  streets,  for  the  most  part  under 
sects.  150,  157,  have  in  numerous  cases  been  conferred  on  rural 
authorities  by  special  orders  of  the  Local  Government  Board 
under  sect.  276  ; and  the  Local  Government  Act,  1894,  now 
authorizes  the  application  of  urban  provisions  to  rural  districts 
by  general  orders  of  that  Board.3 

In  rural  districts  powers  with  respect  to  public  walks,  open 
spaces,  recreation  grounds  and  village  greens  are  conferred  on 
the  parish  councils,4  who  are  also  authorized  to  acquire  rights 
of  way  in  their  own  or  adjoining  parishes,5  and  may  undertake 
the  repair  of  public  footpaths.6 

Protection  of  public  Rights. — The  Local  Government  Act, 
1888,  confers  on  county  councils  with  reference  to  main  roads 
the  same  powers  as  those  of  a highway  board  for  preventing  and 
removing  obstructions,  and  for  asserting  the  right  of  the  public 
to  the  use  and  enjoyment  of  the  roadside  wastes.7  And  under 
the  Local  Government  Act,  1894,  it  is  the  duty  of  every  council 
of  every  borough  and  district  to  protect  all  public  rights  of  way, 
and  to  prevent  as  far  as  possible  the  stopping  or  obstruction 
of  any  such  right  of  way,  whether  within  their  district,  or  in  an 
adjoining  district  in  the  same  county,  where  the  stoppage  or 
obstruction  would  be  prejudicial  to  the  interests  of  the  district.8 
It  is  also  their  duty  under  the  same  Act  to  prevent  any  unlawful 
encroachment  on  any  roadside  waste  within  their  district];  and 
if  a parish  council  (or  parish  meeting  where  there  is  no  such 
council)  have  represented  to  them  that  a public  right  of  way 
has  been  unlawfully  stopped  or  obstructed  or  roadside  waste 
encroached  on,  they  are  required,  unless  satisfied  that  the 
representation  is  incorrect,  to  take  proceedings  accordingly,  or 
if  they  refuse  the  county  council  may  do  so.9 

Sect.  145.  The  inhabitants  within  any  urban  district 
shall  not  in  respect  of  any  property  situated  therein  be 
liable  to  the  payment  of  highway  rate  or  other  payment, 

(1)  In  December,  1894.  (6)  1 bid.  st  13  (2). 

(2)  56  & 57  Viet.  c.  73,  s.  25  (4),  (7)  51  &52  Viet.  c.  41,  s.  n (1), 

post.  post. 

(3)  Ibid.  s.  25  (5-7).  (8)  56  & 57  Viet.  c.  73,  s.  26  (1, 

(4)  Ibid.  s.  8 (1,  d).  7),  post ; and  see  Ibid.  s.  13. 

(5)  Ibid.  s.  8 (1,  g).  (9)  Ibid,  and  s.  19  (8). 
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not  being  a toll,  in  respect  of  making  or  repairing  roads 
or  highways  without  such  district:  Provided,  that  any 
person  who  in  any  place  after  the  passing  of  this  Act 
ceases  under  or  by  virtue  of  any  provision  of  this  Act,  or 
of  any  order  made  thereunder,  to  be  surveyor  of  highways 
within  such  place,  may  recover  any  highway  rate  made 
in  respect  of  such  place,  and  remaining  unpaid  at  the 
time  of  his  so  ceasing  to  be  such  surveyor,  as  if  he  had 
not  ceased  to  be  such  surveyor  ; and  the  money  so 
recovered  shall  be  applied,  in  the  first  place,  in  reim- 
bursing himself  any  expenses  incurred  by  him  as  such 
surveyor,  and  in  discharging  any  debts  legally  owing  by 
him  on  account  of  the  highways  within  his  jurisdiction ; 
and  the  surplus  (if  any)  shall  be  paid  by  him  to  the 
treasurer  of  the  urban  authority,  and  carried  to  the  fund 
or  rate  applicable  to  the  repair  of  highways  within  their 
district. 

Note. — Parish  partly  without  the  District. — In  certain  cases, 
however,  places  not  within  the  limits  of  the  district  for  the 
general  purposes  of  the  Act,  “ shall  for  all  purposes  connected 
with  the  repairs  of  highways  and  the  payment  of  highway  rates, 
be  considered  to  be  and  be  treated  as  forming  part  of  such  dis- 
trict,” until  the  rural  district  council  becomes  the  highway 
authority  for  the  place  : see  the  first  proviso  to  sect.  216,  and 
the  note  thereto. 

Highway  Rates. — With  regard  to  highway  rates  and  the  ex- 
penses of  repairs  of  highways,  see  sects.  216,  217,  and  the 
general  provisions  as  to  urban  rates  in  sects.  218-228. 

Rural  Districts . — As  to  the  application  of  the  present  section 
to  rural  district  councils,  see  the  note  to  the  preceding  section. 

Sect.  146.  Any  urban  authority  may  agree  with  any 
person  for  the  making  of  roads  within  their  district  for 
the  public  use  through  the  lands  and  at  the  expense  of 
such  person,  and  may  agree  that  such  roads  shall  become 
and  the  same  shall  accordingly  become  on  completion 
highways  maintainable  and  repairable  by  the  inhabitants 
at  large  within  their  district ; they  may  also,  with  the 
consent  of  two-thirds  of  their  number,  agree  with  such 
person  to  pay,  and  may  accordingly  pay,  any  portion  of 
the  expenses  of  making  such  roads. 

Note. — Agreement  to  make  Road. — Except  in  a case  as  be- 
tween landlord  and  tenant,  a covenant  to  do  certain  acts  in- 
volving the  outlay  or  expenditure  of  money,  such  as  a covenant 
to  make  and  maintain  a road,  does  not  run  with  the  land  either 
at  law  or  in  equity,  as  regards  the  burden  or  the  benefit.  For 
such  a covenant  to  run  with  the  land  it  must  in  some  way  touch 
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vjct-  or  concern  the  land,  as  for  instance,  through  the  creation  of  a 
r46,n*  rent-charge.1 

Contribution  towards  Expenses. — The  urban  authority  are 
only  authorized  to  pay  “ a portion  of  the  expenses ; ” from 
which  it  may  be  inferred  that  it  is  not  intended  that  they  shall 
pay  the  whole  of  such  expenses,  but  that  they  must  leave  some 
substantial  portion  to  be  paid  by  the  landowner. 

Repair  of  the  Road. — Unless  such  agreement  is  made,  the 
new  street  will  only  become  repairable  by  the  inhabitants  at 
large  when  its  maintenance'  has  been  duly  adopted  in  the  pre- 
scribed manner.2 

The  expression  “ maintaining  and  repairing”  in  a road  Act 
was  held  not  to  include  lighting  the  road.3 

Rural  Districts. — With  regard  to  the  application  of  the 
present  section  to  rural  district  councils,  see  the  note  to 
sect.  144. 

Settled  Estates. — By  the  Settled  Estates  Act,  187 7, 4 it  is 
enacted  that  it  shall  be  lawful  for  the  Court,  if  it  shall  deem 
it  proper  and  consistent  with  a due  regard  for  the  interests  of 
all  parties  entitled  under  the  settlement,  and  subject  to  the  pro- 
visions and  restrictions  in  that  Act  contained,  from  time  to  time 
to  direct  that  any  part  of  any  settled  estates  be  laid  out  for 
streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces, 
sewers,  drains,  or  watercourses,  either  to  be  dedicated  to  the 
public  or  not ; and  that  the  Court  may  direct  that  the  parts  so 
laid  out  shall  remain  vested  in  the  trustees  of  the  settlement,  or 
be  conveyed  to  or  vested  in  any  other  trustees  upon  such  trusts 
for  securing  the  continued  appropriation  thereof  to  the  pur- 
poses aforesaid  in  all  respects,  and  with  such  provisions  for  the 
appointment  of  new  trustees  when  required,  as  by  the  Court 
shall  be  deemed  advisable.  And  “ where  any  part  of  any  settled 
estates  is  directed  to  be  laid  out  for  such  purposes  as  aforesaid, 
the  Court  may  direct  that  any  such  streets,  roads,  paths,  squares, 
gardens,  or  other  open  spaces,  sewers,  drains,  or  watercourses, 
including  all  necessary  or  proper  fences,  pavings,  connections, 
and  other  works  incidental  thereto  respectively,  be  made  and 
executed,  and  that  all  or  any  part  of  the  expenses  in  relation  to 
such  laying  out  and  making  and  execution  be  raised  and  paid 
by  means  of  a sale  or  mortgage  of  or  charge  upon  all  or  any 
part  of  the  settled  estates,  or  be  raised  and  paid  out  of  the  rents 
and  profits  of  the  settled  estates  or  any  part  thereof,  or  out  of 
any  moneys  or  investments  representing  moneys  liable  to  be 
laid  out  in  the  purchase  of  hereditaments  to  be  settled  in  the 
same  manner  as  the  settled  estates,  or  out  of  the  income  of 
such  moneys  or  investments,  or  out  of  any  accumulations  of 

(1)  Austerberry  v.  Corporation  of  vinside  Trustees,  14  Court  of  Session 

Oldham , L.  R.  29  Ch.  D.  75° ; 55  Cases  (4th  series,  H.  L.)  18;  s.  c. 

L.  J.  Ch.  633  ; 53  L.  T.  (n.s.)  543  ; nom.  Lajiark,  <2rc.  v.  Fleming, 

33  W.  R.  807  ; 49  J.  P.  532.  W.  N.  1886,  p.  180. 

(2)  See  sect.  152,  and  note,  post.  (4)  40  & 41  Viet.  c.  18,  s.  20. 

(3)  Lanark  Road  Trustees  v.  Kel- 
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rents,  profits,  or  income ; and  the  Court  may  also  give  such 
directions  as  it  may  deem  advisable  for  any  repair  or  maintenance  c' 
of  any  such  streets,  roads,  paths,  squares,  gardens,  or  other 
open  spaces,  sewers,  drains,  or  watercourses,  or  other  works, 
out  of  any  such  rents,  profits,  income,  or  accumulations  during 
such  period  or  periods  of  time  as  to  the  Court  shall  seem 
advisable.”  1 

Sewers  and  bridges  and  other  works  may  be  constructed  on 
settled  estates  under  the  Settled  Land  Acts  mentioned  in  the 
note  to  sect.  31.2 

Light  Railways. — By  the  Light  Railways  Act,  1896,  an 
application  for  an  order  authorizing  a light  railway  under  that 
Act  may  be  made  to  the  Light  Railway  Commissioners  by  the 
council  of  any  county,  borough,  or  district  through  any  part  of 
which  the  proposed  railway  is  to  pass,  by  any  individual,  cor- 
poration or  company,  or  jointly  by  any  such  councils,  indi- 
viduals, corporations,  or  companies.3  The  Act  also  provides 
as  follows : “ (1)  The  council  of  any  county,  borough,  or 
district,  may  if  authorized  by  an  order  under  this  Act — • 

(a)  undertake  themselves  to  construct  and  work,  or  to  contract 
for  the  construction  or  working  of,  the  light  railway  authorized ; 

(b)  advance  to  a light  railway  company,  either  by  way  of  loan 
or  as  part  of  the  share  capital  of  the  company,  or  partly  in  one 
way  and  partly  in  the  other,  any  amount  authorized  by  the 
order;  (c)  join  any  other  council  or  any  person  or  body  of 
persons  in  doing  any  of  the  things  above-mentioned;  and 
(d)  do  any  such  other  act  incidental  to  any  of  the  things 
above-mentioned  as  may  be  authorized  by  the  order.  (2)  Pro- 
vided that — (a)  an  order  authorizing  a council  to  undertake  to 
construct  and  work  or  to  contract  for  the  construction  or 
working  of  a light  railway,  or  to  advance  money  to  a light 
railway  company,  shall  not  be  made  except  on  an  application 
by  the  council  made  in  pursuance  of  a special  resolution  passed 
in  manner  directed  by  the  first  schedule  to  this  Act ; and  (b)  a 
council  shall  not  construct  or  work  or  contract  for  the  con- 
struction or  working  of  any  light  railway  wholly  or  partly  out- 
side their  area,  or  advance  any  money  for  the  purpose  of  any 
such  railway,  except  jointly  with  the  council  of  the  outside 
area,  or  on  proof  to  the  satisfaction  of  the  Board  of  Trade  that 
such  construction,  working,  or  advance  is  expedient  in  the 
interests  of  the  area  of  the  first-mentioned  council,  and  in  the 
event  of  their  being  authorized  so  to  do  their  expenditure  shall 
be  so  limited  by  the  order  as  not  to  exceed  such  amount  as 
will,  in  the  opinion  of  the  Board  of  Trade,  bear  due  proportion 
to  the  benefit  which  may  be  expected  to  accrue  to  their  area 
from  the  construction  or  working  of  the  railway.”  4 

(1)  40  & 41  Viet.  c.  18,  s.  21.  ary,  1879,  p.  47. 

Orders  made  under  this  Act  are  (2)  Ante , p.  94. 

published  in  the  Law  Reports  (3)  59  & 60  Viet.  c.  48,  s.  2. 

Weekly  Notes  of  the  25th  of  Janu-  (4)  Ibid.  s.  3. 
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The  following  is  the  mode  of  passing  the  special  resolutions 
above-mentioned : — 

“ 1.  The  resolution  approving  of  the  intention  to  make  the 
application  must  be  passed  at  a meeting  of  the  council. 

“ 2.  The  resolution  shall  not  be  passed  unless  a month’s 
previous  notice  of  the  resolution  has  been  given  in  manner  in 
which  notices  of  meetings  of  the  council  are  usually  given. 

“ 3.  The  resolution  shall  not  be  passed  unless  two-thirds  of 
the  members  of  the  council  present  and  voting  concur  in  the 
resolution.”  1 

The  expenses  incurred  with  reference  to  the  application  are 
to  be  paid  in  the  case  of  a county  council  as  general  expenses 
(subject  to  a provision  for  charging  them  on  certain  parishes 
only),  in  the  case  of  a borough  council  out  of  the  borough 
fund  or  rate,  and  in  the  case  of  any  other  district  council  as 
general  expenses  under  the  Public  Health  Acts.  The  county, 
borough,  or  district  council  may  raise  the  money  authorized 
by  the  order  to  be  expended  by  them,  in  the  case  of  capital 
expenditure,  in  the  manner  authorized  by  the  order,  and,  in  the 
case  of  other  expenditure,  in  the  same  manner  as  the  expenses 
connected  with  the  application.2 

Sect.  147.  Any  urban  authority  may  agree  with  the 
proprietors  of  any  canal  railway  or  tramway  to  adopt  and 
maintain  any  existing  or  projected  bridge  viaduct  or  arch 
within  their  district,  over  or  under  any  such  canal 
railway  or  tramway,  and  the  approaches  thereto,  and 
may  accordingly  adopt  and  maintain  such  bridge  viaduct 
or  arch  and  approaches  as  parts  of  public  streets  or 
roads  maintainable  and  repairable  by  the  inhabitants  at 
large  within  their  district ; or  such  authority  may  them- 
selves agree  to  construct  any  such  bridge  viaduct  or 
arch  at  the  expense  of  such  proprietors  ; they  may  also, 
with  the  consent  of  two-thirds  of  their  number,  agree  to 
pay,  and  may  accordingly  pay,  any  portion  of  the 
expenses  of  the  construction  or  alteration  of  any  such 
bridge  viaduct  or  arch,  or  of  the  purchase  of  any 
adjoining  lands  required  for  the  foundation  and  support 
thereof,  or  for  the  approaches  thereto. 

Note. — Railway  Bridges. — The  Railways  Clauses  Consoli- 
dation Act,  1845,  requires  that  if  a railway  to  which  that  Act 
applies  crosses  any  turnpike  road  or  public  highway,  “ then 
(except  where  otherwise  provided  by  the  special  Act)  either 
such  road  shall  be  carried  over  the  railway,  or  the  railway  shall 
be  carried  over  such  road,  by  means  of  a bridge,  of  the  height 
and  width  and  with  the  ascent  or  descent  by  this  or  the  special 
Act  in  that  behalf  provided ; and  such  bridge,  with  the  immediate 
(1)  59  & 60  Viet.  c.  48,  Sched.  I.  (2)  Ibid.  s.  16. 


275 


IV.]  Highways . 

approaches,  and  all  other  necessary  works  connected  therewith,  38  & 
shall  be  executed  and  at  all  times  thereafter  maintained  at  the  c'  ^ 
•expense  of  the  company  ; ” unless,  in  certain  cases,  two  justices 
consent  to  a level  crossing  being  made.1  Under  this  enactment 
it  has  been  held  that  if  the  highway  is  carried  by  a bridge  over 
the  railway,  the  company  are  bound,  not  only  to  construct  the 
bridge,  and  the  roadway  and  approaches,  but  also  to  keep  all 
these  in  repair  for  the  future  ; 2 also  that  the  repair  includes  not 
>only  the  structure  of  the  bridge  and  the  approaches,  but  the 
metalling  of  the  road  on  both.3  And  this  is  the  case  even 
though  no  alteration  may  have  been  made  by  the  company  in 
the  level  of  the  road,  and  no  additional  expense  in  its  mainten- 
ance or  repair  may  have  been  caused  by  the  railway  works.4 
And  if  the  company  make  default  in  repairing  the  roadway,  &c., 
they  may  be  compelled  by  mandamus  to  repair.5  But  if  the 
railway  is  carried  by  a bridge  over  the  highway,  no  liability 
devolves  on  the  company  to  repair  the  portion  of  highway  on 
cither  side  of  the  bridge,  even  though  the  company  have 
lowered  the  level  of  the  highway  in  constructing  their  works  ; 
such  portions  of  the  highway  not  being  approaches  to  the 
ibridge  within  the  meaning  of  the  Act.6 

Tra7iiways  on  Bridges. — The  Tramways  Act,  1870,  does  not 
Tequire  tramway  companies  to  construct  any  bridges,  but  it 
contains  restrictions  with  respect  to  the  construction  of  tram- 
ways over  bridges,7  and  requires  roads  broken  up  by  the  com- 
pany to  be  reinstated,  and  to  a certain  extent  maintained  at 
their  expense  for  six  months.8  It  also  requires  the  company  to 
maintain  the  portion  of  road  which  lies  between  the  rails,  and 
so  much  as  extends  eighteen  inches  beyond  the  rails  on  each 
side.9  Under  the  same  Act,  the  “ road  authority  ” may  agree 
with  the  company  for  the  repair  of  any  road  in  which  the  tram- 


‘(1)  8 Viet.  c.  20,  s.  46. 

(2)  North  of  England  Railway 
•Company  v.  Langbaurgh , 24  L.  T. 
*(N.S.)  544  ; 35  J.  P.  581 ; Newcastle- 
ainder  - Lyme  and  Leek  Turnpike 
Trustees  v.  North  Staffordshire  Rail- 
way Company , 5 H.  & N.  160  ; S.  c. 
nom.  Leech  v.  North  Staffordshire 
Railway , 29  L.  J.  En.  239  ; 1 L.  T. 
(N.s.)  332  ; 8 W.  R.  216. 

(3)  North  Staffordshire  Railway 
Company  v.  Dale , 8 E.  & B.  836  ; 
27  L.  J.  M.  C.  147;  4 Jur.  (N.s.) 
631. 

(4)  Lancashire  Yorkshire  Rail- 
way Company  v.  Mayor , drc.,  of 
Bury , L.  R.  14  App.  Cas.  417  ; 
59  L.  J.  Q.  B.  85;  61  L.  T.  (n.s.) 
417- 

(5)  Reg.  v.  South  Eastern  Rail- 
way Company , 32  L.  T.  (N.S.)  858  ; 

40  J.  P.  200. 


(6)  London  and  North  Western 
Railway  Company  v.  Skerton , 5 
B.  &S.  559;  33  L.  J.  M.  C.  158; 
IO  L.  T.  (N.  S. ) 648  ; 12W.  R.  1 102 ; 
Waterford  and  Limerick  Railway 
Company  v.  Kearney , 3 L.  T.  (N.s.) 
90  ; 12  Ir.  C.  L.  R.  224  ; Fosberry 
v.  Waterford  and  Limerick  Railway 
Company , 13  Ir.  C.  L.  R.  494. 

(7)  33  & 34  Viet.  c.  78,  s 26. 
See  this  Act  in  Glen’s  ‘ Law  of 
Highways.  ’ 

(8)  Ibid.  s.  27. 

(9)  Ibid.  s.  28  ; and  see  Vestry  of 

St.  Luke  v.  North  Metropolitan 
Tramways  Company , L.  R.  1 
Q.  B.  D.  760  ; 35  L.  T.  (N.s.)  329  ; 
Reg.  v.  Croy don,  &>c.,  Tramways 
Company , L.  R.  18  Q.  B.  D.  39  ; 
56  L.  J.  Q.  B.  125  ; 56  L.  T. 
(N.S.)  78;  35  W.  R.  299;  51 

J.  P.  420. 
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38  & 39  Viet.  way  may  be  laid,  and  for  the  payment  of  contribution  towards 
c.  55> s*  I * * *47»n.  t^e  expense  0f  paving  and  maintaining  the  road.1 

Contribution  towards  Expenses . — See  the  note  to  sect.  146. 

Rural  Districts.— See  the  note  to  sect.  1 44. 

Power  of  Sect.  148.  Any  urban  authority  may  by  agreement 

urban  autho-  [ with  the  trustees  of  any  turnpike  road],  or  with  any 
rity  to  enter  person  liable  to  repair  any  street  or  road,  or  any  part 
ment^with  l^ereo^  or  with  the  surveyor  of  any  county  bridge,  take 
turnpike  on  themselves  the  maintenance  repair  cleansing  or 
trustees  as  to  watering  of  any  such  street  or  road  or  any  part  thereof, 
repair,  &c.,  of  or  of  any  road  over  any  county  bridge,  and  the  approaches 
L GS*s  41  thereto,  or  °f  any  part  of  the  said  streets  or  roads  within 
their  district  [ and  may  remove  any  turnpike  gates  toll 
gates  or  bars,  which  may  be  situated  within  their  district , 
and  may  erect  other  turnpike  gates  toll  gates  or  bars  in 
lieu  thereof  ],  on  such  terms  as  the  urban  authority  and. 
such  trustees  or  person  or  surveyor  as  aforesaid  may 
agree  on : 

[. Provided — 

That  where  any  mortgage  debt  is  charged  on  the  tolls  of 
any  such  turnpike  road,  no  agreement  shall  be  made 
for  the  removal  of  any  of  the  toll  gates  or  bars  thereon, 
unless  with  the  previous  consent  in  writing  of  a majority 
of  at  least  two-thirds  in  value  of  the  mortgagees  ; and 

That  where  the  terms  arranged  include  any  annual  or 
other  payments  from  such  urban  authority  to  the  trustees 
of  any  such  turnpike  road,  then  the  'payments  may  be 
secured  on  any  fund  or  rate  applicable  by  such  authority 
to  any  of  the  purposes  of  this  Act  in  the  same  manner 
as  other  charges  on  any  such  fund  or  rate  are  authorized 
by  this  Act . 

Any  executors  administrators  guardians  trustees  or  com- 
mittee of  the  estate  of  any  idiot  or  lunatic,  who  are  as  such 
for  the  time  being  entitled  to  any  money  charged  or  secured 
on  the  tolls  of  any  such  turnpike  road,  may  consent  to  any 
such  agreement  as  aforesaid,  as  fully  as  if  they  respectively 
were  so  entitled  in  their  own  right,  discharged  of  all  trusts  in 
respect  thereof  ; and  all  executors  administrators  guardians - 
trustees  and  committees  so  consenting  are  hereby  severally - 
indemnified  for  so  doing .] 

(I)  33  & 34  Viet.  c.  78,  s.  29  ; Steward  v.  North  Metropolitan 

and  see  Idowitt  v.  Nottingham  and  Tramways  Company , L.  R.  16 

District  Tramways  Company , L.  R.  Q.  B.  D.  556  ; 55  L.  J.  Q.  B.  157  ; 

12  Q.  B.  D.  16  ; 53  L.  T.  Q.  B.  21  ;5  54  L.  T.  (n.s.)  35  ; 34  W.  R.  316 

50  L.  T.  (N.s.)  99;  32  W.  R.  248;  50  J.  P.  324. 
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Note. — Rural  District  Councils. — As  to  the  application  of  38  & 39  Viet, 
this  section  to  rural  district  councils,  see  the  note  to  sect.  144. 1 c’  s#  1485  n< 
Agreements  with  County  Councils. — Under  the  Highways  and 
Bridges  Act,  1891,  highway  authorities  and  county  councils, 
may  make  agreements  for  the  construction,  reconstruction, 
alteration,  or  freeing  from  tolls,  of  any  main  road  or  other 
highway,  or  of  any  bridge  and  the  approaches  thereto.1 2 

A district  council  may  also  by  contract  with  the  county 
council  undertake  the  maintenance,  repair,  improvement,  and 
enlargement  of,  or  other  dealing  with,  any  main  road,  under  the 
Local  Government  Act,  1888. 3 

Agreements  with  Turnpike  Trustees. — The  words  in  italics, 
referring  to  turnpike  roads  and  trustees,  are  repealed  by  the 
Statute  Law  Revision  Act,  1898,4  the  trusts  of  all  the  turnpike 
roads  have  now  expired.5  With  regard  to  the  meaning  of 
u turnpike  road,”  see  the  note  to  sect.  4.® 

An  agreement  under  the  provisions  of  the  Local  Govern- 
ment Act,  1858,*  which  were  similar  to  those  of  the  above 
section,  in  pursuance  of  which  the  corporation  of  Sheffield 
undertook  the  maintenance  of  portion  of  a turnpike  road,  and 
abolished  the  tolls  upon  it,  did  not  cause  that  portion  of  road 
to  cease  to  be  a turnpike  road,  but  it  remained  turnpike  until 
the  trust  ceased  on  the  expiration  of  the  Turnpike  Act,  and 
was  therefore  held  to  have  become  a main  road  so  as  to  render 
the  county  authority  liable  to  pay  half  the  expenses  incurred  in 
its  maintenance  under  the  Highways  and  Locomotives  Amend- 
ment Act,  1 87 8, 8 although  the  agreement  had  been  made  and 
acted  upon  before  the  31st  of  December,  1870.9 

The  power  given  by  the  Local  Government  Act,  1858,  to 
urban  authorities  to  agree  with  the  trustees  of  a turnpike  road 
to  remove  toll  gates,  related  to  gates  situated  “ within  two 
miles  from  the  centre  of  any  town  or  place  ” within  their  dis- 
trict ; and  as  it  was  difficult  to  determine  in  many  cases  what 
was  the  centre  referred  to,  sect.  148  enables  an  urban  authority 
to  exercise  this  power  as  to  all  toll  gates  within  the  district.10 

By  the  Towns  Improvement  Clauses  Act,  1847,  “the 
trustees  of  any  turnpike  road  shall  not  collect  any  toll  on 
any  road  within  the  limits  of  the  special  Act,  or  lay  out  any 
money  thereon ; ” 11  and  a provisional  order  confirmed  by  Act  of 
Parliament  “ so  far  as  authorized  by  the  Public  Health  Act, 

1848,”  12  purported  to  incorporate  this  enactment  with  a local 
Improvement  Act.  Relying  on  that  provision  the  local  board 


(1)  Ante , p.  269. 

(2)  54  & 55  Viet.  c.  63,  s.  3,  post. 

(3)  51  & 52 7  Viet.  c.  41,  s.  11  (4), 

f'OSt. 

(4)  61  & 62  Viet.  c.  22. 

(5)  See  ante , p.  24. 

(6)  Ante,  p.  23. 

(7)  21  & 22  Viet.  c.  98,  s.  41. 

48)  41  & 42  Viet.  c.  77,  s.  13. 


(9)  Yorkshire  {IV  i?.)  JJ.  v. 
Mayor , &c.,  of  Sheffield,  L.  R.  8 

App.  Cas.  781  ; 53  L.  J.  M.  C.  41  ; 
49  L.  T.  (N.S.)  786  ; 48  J.  P.  228. 

(10)  Circular  of  the  Local  Govern- 
ment Board  of  the  30th  Sept.  1875. 

( 1 1)  10&  11  Viet.  c.  34,  s.  50, 
now  repealed  by  57  & 58  Viet.  c.  56. 

(12)  11  & 12  Viet.  c.  63,  s.  10. 


38  & 39  Viet. 

c.  55,  s.  148,  n. 
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of  health  for  the  Improvement  Act  district,  removed  certain' 
turnpike  toll  gates.  On  an  action  being  brought  against  them* 
for  so  doing,  it  was  held  by  Coleridge,  Erie,  and  Crompton,  JJ. 
(Lord  Campbell,  C.J.,  diss .),  that  the  incorporation  of  sect.  50- 
was  not  authorized  by  the  Public  Health  Act,  1848,  and 
judgment  was  given  for  the  clerk  to  the  trustees  against  the 
surveyor  to  the  local  authority.1 

“ Where  in  a Turnpike  Act  provision  has  been  made  that,  in* 
any  place  in  which  the  Local  Government  Act,  or  any  Act  re- 
lating to  the  Public  Health  Act  is  from  time  to  time  in  force, 
none  of  the  tolls  or  moneys  received  by  the  trustees  by  virtue 
of  such  Turnpike  Act  shall  be  expended  in  maintaining,  repair- 
ing, or  improving  any  roads  within  the  limits  of  such  place,  and 
that  the  trustees  shall  not  take  any  toll  or  erect  or  continue  any 
toll-gate  within  such  limits,  the  Local  Government  Board  may, 
if  they  think  fit,  in  any  case  in  which  a district  has  been  con- 
stituted under  the  Sanitary  Acts,  whether  by  provisional  order 
or  otherwise,  after  the  24th  day  of  June,  1875,  declare  by  order 
that  such  provision  shall  be  suspended  during  the  whole  or  any 
part  of  the  continuance  of  such  Turnpike  Act,  and  such  provi- 
sion shall  be  suspended  accordingly.”  2 

With  respect  to  the  removal  of  toll-houses,  and  the  addition 
of  their  sites  to  the  road  by  the  turnpike  trustees,  see  the  pro- 
vision of  the  General  Turnpike  Act  of  1823, 3 and  the  Annual 
Turnpike  Acts  Continuance  Acts,  1866}  1871,  and  187 5. 4 

Bridges  on  disturnpiked  Road. — By  the  Annual  Turnpike  Acts- 
Continuance  Act,  1870,  “where  a turnpike  road  shall  have 
become  an  ordinary  highway,  all  bridges  which  were  previously 
repaired  by  the  trustees  of  such  turnpike  road  shall  become* 
county  bridges,  and  shall  be  kept  in  repair  accordingly.  Pro- 
vided that  for  the  purposes  of  this  Act  such  bridges  shall  be 
treated  as  if  they  were  bridges  built  subsequently  to  the  passing 
of  the  Act  of  the  fifth  and  sixth  years  of  his  late  Majesty  King 
William  the  Fourth,  chapter  fifty,  intituled  ‘ An  Act  to  consoli- 
date and  amend  the  Laws  relating  to  Highways  in  that  part  of 
Great  Britain  called  England.’  ” 5 

This  enactment  applies  to  all  bridges  which  the  turnpike 
trustees  were  liable  to  repair,  whether  they  ever  actually  repaired 
them  or  not.6 

The  proviso  has  reference  to  sect.  2 1 of  the  Highway  Act,. 
1835,  which  enacts  that  ,l  if  any  bridge  shall  hereafter  be  built, 
which  bridge  shall  be  liable  by  law  to  be  repaired  by  and  at  the 
expense  of  any  county  or  part  of  any  county,  then  and  in  such 
case  all  highways  leading  to,  passing  over,  and /next  adjoining 
to  such  bridge  shall  be  from  time  to  time  repaired  by  the 


(1)  Clayton  v.  Fenwick , 6 E.  & B. 
1 14;  25  L.  J.  Q.  B.  226;  2 Jur. 
(N.S.)  635. 

(2)  38  & 39  Viet.  c.  cxciv.  s.  11. 

(3)  4 Geo.  4,  c.  95,  ss.  55,  57,63. 

(4)  29  & 30  Viet.  c.  105,  s.  2 ; 34 


& 35,  Viet.  c.  1 1 5,  s.  17;  38  & 39, 
Viet.  c.  cxciv.  s.  9. 

(5)  33. & 34  Viet,  c,  73,  s..i2„ 

(6)  Reg.  v.  Somerset,.  38  L.  T.. 
(N.s.)  452. 
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parish,  person,  or  body  politic  or  corporate,  or  trustees  of  a 
turnpike  road,  who  were  by  law  before  the  erection  of  the  said 
bridge  bound  to  repair  the  said  highways  : Provided  neverthe- 
less, that  nothing  herein  contained  shall  extend  or  be  construed 
to  extend  to  exonerate  or  discharge  any  county  or  any  part  of 
any  county  from  repairing  or  keeping  in  repair  the  wails,  banks, 
or  fences  of  the  raised  causeways  and  raised  approaches  to  any 
such  bridge,  or  the  land  arches  thereof.”  1 

Adoptioji  of  Turnpike  Roads. — The  Annual  Turnpike  Acts 
Continuance  Acts,  1873  and  1874, 2 enabled  the  Local  Govern- 
ment Board  to  deal  with  the  mortgage  debts  of  turnpike  trusts 
when  any  highway  board  or  local  authority  were  desirous  of 
taking  over  the  maintenance  of  the  roads  of  the  trust. 

A piece  of  road  forming  the  main  street  of  a town  was 
common  to  two  trusts,  and  in  1829  it  was  agreed  between  the 
two  trusts  that  it  should  be  repaired  at  the  sole  expense  of  that 
trust  which  had  the  larger  amount  of  traffic,  and  that  the  other 
trust  should  contribute  the  yearly  sum  of  ^25  towards  the  re- 
pair. This  agreement  was  acted  upon  till  1856,  when  a Local 
Board  of  Health  had  been  constituted  for  the  town.  A local 
Act  enacted  that  the  trustees  should  not  apply  money  “ in  re- 
pairing or  amending  any  part  of  the  said  turnpike  roads  in  any 
town  or  place  which  is  or  shall  be  paved  or  repaired  by  any 
commissioners  or  trustees  for  executing  any  local  Act  of  Parlia- 
ment.” On  a case  stated  for  the  opinion  of  the  Court,  it  was 
held  that  under  the  general  Turnpike  Act  of  1823, 3 which  em- 
powers trustees  of  a turnpike  road  to  make  contracts  for  the 
repair  of  the  road  so  as  to  bind  their  successors,  the  trustees 
who  repaired  the  road  under  the  agreement  were  entitled  to 
recover  from  the  other  trustees  the  arrears  of  the  annuity 
for  two  years;  and  that  the  latter  trustees  had  the  manage- 
ment of  the  road  notwithstanding  that  the  Public  Health  Act, 
1848,  had  been  applied  to  the  town — the  Local  Board  of 
Health  having  power  only  over  highways  not  being  turnpike 
roads,4 

Highways  in  South  Wales. — Under  the  South  Wales  High- 
way Act  of  i860  5 (amended  by  the  South  Wales  Highway  Act 
Amendment  Act,  187 8, 6 and  by  the  Local  Government  Act, 
1888 7),  which  is  in  force  in  the  six  South  Wales  counties, 
namely,  the  counties  of  Brecknock,  Cardigan,  Carmarthen, 
Glamorgan,  Pembroke,  and  Radnor,  the  highway  board  of  any 
district  (or  the  rural  district  council  after  it  has  taken  over 
the  functions  of  the  highway  board 8)  may  contract  with  the 
county  council  or  an  urban  authority  for  the  repair  and 
maintenance  by  such  highway  board  of  all  or  any  of  the 


(1)  5 & 6 Will.  4,  c.  50,  s.  21, 

(2)  36  & 37  Viet.  c.  90,  s.  15  ; 
37  & 38  Viet.  c.  95,  s.  11. 

(3)  4 Geo.  4,  c.  95,  s.  78. 

(4)  Swinburne  v.  Robinson , 1 E. 

& E.  80 ; 28  L.  J.  Q.  B.  4 ; 5 Jur. 


(N.S.)  462  ; 23  J.  P.  278. 

(5)  23  & 24  Viet.  c.  68,  s.  20. 

(6)  41  & 42  Viet.  c.  34. 

(7)  51  & 52  Wet.  c.  41,  s.  13, 
post. 

(8)  56  & 57  Viet.  c.  73,  s.  25, post. 


38  & 39  Viet. 
55,  s.  148,11. 


28o 


38  & 39  Viet, 
c.  55,  s.  148,13. 
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roads  under  the  care  of  the  council  or  authority,  or  of 
the  highways  over  and  at  the  ends  of  bridges,  which  are 
maintainable  at  the  expense  of  the  county  or  of  any  borough  ; 
or  any  other  highways  which  are  maintainable  at  the  ex- 
pense of  the  borough : and  such  Highway  Board  may  so 
contract  upon  such  terrris  as  to  the  payments  to  be  from  time 
to  time  made  to  such  Board  in  respect  of  their  undertaking 
such  repairs  and  maintenance  as  may  be  agreed  upon  between 
the  parties.  While  any  contract  made  under  this  provision  is 
in  force  the  Highway  Board  and  their  surveyor  shall,  in  respect 
of  the  repairs  and  maintenance  of  the  highways  and  roads  to 
which  such  contract  relates,  have  and  perform  the  same  powers 
and  duties,  and  be  subject  to  the  same  responsibilities  with 
regard  to  highways  within  the  district  of  such  Board,  and  the 
other  contracting  party  shall  be  divested  of  all  powers,  duties, 
and  responsibilities  in  respect  of  such  repairs  and  maintenance, 
and  all  money  payable  under  such  contract  shall  be  paid  out  ol 
the  moneys  which  would  have  been  applicable  to  defray  the  ex- 
penses of  the  repairs  and  maintenance  of  such  highways  or 
turnpike  roads,  if  such  contract  had  not  been  made.1 

The  South  Wales  Highway  Act  is  repealed  in  the  districts  of 
Llanelly,2  Aberavon,3  Briton  Ferry,4  and  Llanwonno  (portion  of 
the  district  of  Mountain  Ash).5 

Regulation  of  Streets  and  Buildings. 

Sect.  149.  All  streets,  being  or  which  at  any  time 
become  highways  repairable  by  the  inhabitants  at  large 
within  any  urban  district,  and  the  pavements  stones  and 
other  materials  thereof,  and  all  buildings  implements 
and  -other  things  provided  for  the  purposes  thereof,  shall 
vest  in  and  be  under  the  control  of  the  urban  authority. 

The  urban  authority  shall  from  time  to  time  cause  all 
such  streets  to  be  levelled  paved  metalled  flagged 
channelled  altered  and  repaired  as  occasion  may  require  : 
they  may  from  time  to  time  cause  the  soil  of  any  such 
street  to  be  raised  lowered  or  altered  as  they  may  think 
fit,  and  may  place  and  keep  in  repair  fences  and  posts 
for  the  safety  of  foot  passengers. 

Any  person  who  without  the  consent  of  the  urban 
authority  wilfully  displaces  or  takes  up  or  who  injures 
the  pavement  stones  materials  fences  or  posts  of  or  the 
trees  in  any  such  street  shall  be  liable  to  a penalty  not 
exceeding  five  pounds,  and  to  a further  penalty  not  ex- 
ceeding five  shillings  for  every  square  foot  of  pavement 

(1)  23  & 24  Viet.  c.  68,  s.  20.  (4)  29  & 30  Viet.  c.  79,  s.  2. 

(2)  28  & 29  Viet.  c.  108,  s.  2.  (5)  30  Viet.  c.  21,  s.  4. 

(3)  Ibid. 
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stones  or  other  materials  so  displaced  taken  up  or  in- 
jured ; he  shall  also  be  liable  in  the  case  of  any  injury 
to  trees  to  pay  to  the  local  authority  such  amount  of 
compensation  as  the  court  may  award. 

Note. — Meaning  of  “ Streets — The  meaning  of  this  term  is 
discussed  in  the  note  to  the  interpretation  clause,1  according  to 
which,  “ ‘ street  ’ includes  any  highway  (not  being  a turnpike 
road),  and  any  public  bridge  (not  being  a county  bridge),  and 
any  road,  lane,  footway,  square,  court,  alley  or  passage,  whether 
a thoroughfare  or  not.” 

Highways  repairable  by  the  Inhabitants  at  large.- — The  subject 
of  the  liability  to  repair  highways  is  dealt  with  at  length  in  the 
Editor’s  work  on  the  ‘ Law  relating  to  Highways.'  It  will  suffice 
to  state  here  that  by  the  common  law  all  ways  dedicated  to  the 
use  of  the  public  were  prima  facie  repairable  by  the  inhabitants 
at  large  of  the  parishes  in  which  they  were  situated ; that  the 
inhabitants  were  liable  to  be  indicted  for  suffering  any  highway 
in  their  parish  to  become  impassable  for  want  of  repair,  and 
could  only  avoid  the  duty  of  repairing  it  by  showing  that  some 
other  body  of  persons  or  some  particular  person  ought  to  repair 
it  by  reason  of  the  tenure  of  lands  to  which  the  liability  to 
repair  it  had  been  attached  from  time  immemorial,  or  by  pre- 
scription or  statute.  Since  the  passing  of  the  Highway  Act,  1835, 
however,  the  mere  dedication  of  a new  highway  has  not  been 
sufficient  to  throw  the  burden  of  maintaining  it  upon  the  parish, 
for  that  Act  required  certain  formalities  to  be  observed  and  the 
consent  of  the  vestry,  or  finding  of  the  magistrates  that  the 
road  was  of  public  utility,  to  be  obtained  before  the  highway 
could  become  repairable  by  the  inhabitants  at  large.2  The 
present  Act  and  the  adoptive  Acts  of  1890  and  1892  prescribe 
methods  by  which  new  roads  or  bridges  or  existing  streets  may 
be  rendered  repairable  by  the  inhabitants  at  large.3  The  urban 
authorities  may  also  “ take  upon  themselves  ” the  maintenance, 
repair,  cleansing,  or  watering  of  streets  and  roads ; 4 and  new 
streets  which  they  make  5 will  have  to  be  maintained  by  them. 

With  regard  to  the  precautions  to  be  taken  to  protect  the 
public  during  the  execution  of  repairs  to  the  streets  and 
sewers,  see  the  provisions  of  the  Towns  Improvement  Clauses 
Act,  1847,  and  the  Public  Health  Acts  Amendment  Act,  1890.6 

Certain  disturnpiked roads  and  other  “main  roads”  are  now 
vested  in  and  repairable  by  the  county  council,  unless  they 
have  been  retained  by  the  urban  authority,  or  unless  the  urban 
or  other  highway  authority  have  undertaken  their  mainten- 
ance under  the  Local  Government  Act,  1888.7 

(1)  Sect.  4,  ante , p.  21.  (4)  Sect.  148. 

(2)  5 & 6 Will.  4,  c.  50,  s.  23.  (5)  Under  sect.  154. 

(3)  Sects.  146,  147,  152  ; 53  & 54  (6)  10  & 11  Viet.  c.  34,  ss.  79-83  ; 

Viet.  c.  59,  s.  41  ; 55  & 56  Viet.  53  & 54  Viet.  c.  59,  s.  34,  post. 

57,  ss.  19,  20,  post.  (7)  51  & 52  Viet,  c.41,  s.  11, post. 
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38  & 39  Viet.  Section  150  provides  for  the  paving  and  improvement  of 

c-  55,. s.  i49,  n.  streets  which  are  not  highways  repairable  by  the  inhabitants 
at  large,  at  the  expense  of  the  owners  of  the  adjoining  premises. 

Where  the  Public  Health  Acts  Amendment  Act,  1890,  has- 
been  adopted,  “ all  vaults,  arches,  and  cellars  under  any  street,, 
and  all  openings  into  such  vaults,  arches,  or  cellars  in  the- 
surface  of  any  street,  and  all  cellar -heads,  gratings,  lights  and 
coal  holes  in  the  surface  of  any  street,  and  all  landings,  flags,, 
or  stones  of  the  path  or  street  supporting  the  same  respec- 
tively” are  to  be  kept  in  good  condition  and  repair  by  the: 
owners  or  occupiers,  and  if  they  are  not,  the  urban  authority 
may  after  notice  cause  them  to  be  repaired  or  put  into 
good  condition,  and  recover  the  cost  from  the  owners  or 
occupiers.1  See  also  sect.  26  as  to  vaults,  &c.,  under  streets. 

Vesting  of  Street  in  Urban  Authority . — Generally  the  free- 
hold of  a public  highway  is  in  the  owner  of  the  soil,  for 
the  dedication  of  the  land  for  the  passage  of  the  public  is  not 
a transfer  of  the  absolute  property  in  the  soil,2  and  the  owner 
is  entitled  to  all  profits,  trees,  and  minerals  upon  and  under  it,3 
and  may  bring  trespass  or  ejectment.4  The  grand  jury  having 
thrown  out  a bill  of  indictment  preferred  against  an  urban 
sanitary  authority  for  creating  a nuisance  by  planting  a tree  in 
a highway  which  was  vested  in  them  as  a street,  the  occupier 
of  the  adjoining  premises  was  subsequently  restrained  by  in- 
junction from  cutting  down  the  tree.5 

By  sect.  27  of  the  Highways  and  Locomotives  (Amendment)* 
Act,  1878,  “notwithstanding  anything  contained  in  sect.  68  of 
the  Public  Health  Act,  1848,  or  in  sect  149  of  the  Public 
Health  Act,  1875,  all  mines  and  minerals  of  any  description 
whatsoever  under  any  disturnpiked  road  or  highway  which  has 
or  shall  become  vested  in  an  urban  sanitary  authority  by  virtue 
of  the  said  sections,  or  either  of  them,  shall  belong  to  the 
person  who  would  be  entitled  thereto  in  case  such  road  or 
highway  had  not  become  so  vested,  and  the  person  entitled  to 
any  such  mine  or  minerals  shall  have  the  same  powers  of  work- 
ing and  of  getting  the  same  or  other  minerals  as  if  the  road  or 
highway  had  not  become  vested  in  the  urban  sanitary  authority, 
but  so  nevertheless  that  in  such  working  and  getting  no  damage 
shall  be  done  to  the  road  or  highway.  This  section  shall  extend 
to  the  Isle  of  Wight  and  to  South  Wales,  as  defined 6 by  the 
said  Act  of  the  twenty-third  and  twenty-fourth  years  of  the 
reign  of  her  present  Majesty,  chapter  68,  intituled  ‘ An  Act  for 
the  better  management  and  control  of  the  highways  in  South 
Wales.’”7 


(1)  53  & 54  Wet.  c.  59,  s.  35,  post. 

(2)  Lade  v.  Shepherd,  2 Str. 
1004. 

(3)  1 Roll.  Abr.  392 ; 1 Burr.  143. 

(4)  Stevens  v.  Whistler,  11  East, 

51- 


(5)  Surbiton  Improvement  Com- 
missioners v.  Metcalf,  Loc.  Gov.. 
Chron.  16th  Mar.  1889,  p.  216. 

(6)  See  ante,  p.  279. 

(7)  41  & 42  Viet.  c.  77,  s.  27.. 
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Where  a local  Inclosure  Act  reserved  to  the  lord  of  the  manor  38  & 39  Wet. 
all  rights,  mines,  &c.,  with  powers  to  do  all  necessary  acts  for  c-  55> s-  J49> n* 
working  such  mines,  &c.,  as  fully  as  formerly,  without  making 
satisfaction,  it  was  held  that  he  had  no  right  so  to  work  the 
mines  as  to  cause  the  highways  to  sink,  and  that  he  was  liable 
to  an  action  by  the  persons  on  whom  the  duty  of  keeping  the 
highways  in  repair  was  cast,  for  the  recovery  of  the  cost  of 
repairing  the  injury  so  done,  his  rights  being  subject  to  the 
paramount  right  of  the  public  to  have  the  highways  preserved 
and  maintained  in  a fit  and  proper  condition  for  the  free  use  of 
them  by  all  the  Queen’s  subjects.1 

The  meaning  of  the  term  “vest,”  in  connection  with  public 
sewers,  has  been  discussed  in  the  note  to  sect.  13  ; and.it  will 
be  seen  from  the  cases  there  cited,  as  well  as  from  those  cited 
below,  that  the  “vesting”  does  not  transfer  the  freehold  or  the 
legal  ownership  of  the  soil  to  the  sanitary  authority,  but  only 
gives  them  certain  limited  rights  in  relation  to  it. 

Under  the  Sewers  Act,  1833, 2 which  vests  in  commissioners 
of  sewers  the  property  of  and  in  certain  lands  and  other  things, 
it  was  contended  that  the  land  was  vested  in  the  commissioners 
as  trustees,  but  Lord  Abinger,  C.B.,  said  “ for  what  purpose  ? 

For  some  peculiar  estate  created,  wholly  unknown  to  the  law 
in  any  other  respect.  We  do  not  find  that  the  statute  warrants 
that  construction.”  3 

In  the  metropolis  “ all  streets  being  highways  ” are  vested 
in  the  vestry  or  district  board  as  the  case  may  be,4  and  as  this 
enactment  is  not  in  terms  confined,  like  the  corresponding 
provision  in  the  present  section,  to  streets  being  highways 
repairable  by  the  inhabitants  at  large,  but  is  similar  to  the 
vesting  clause  in  the  Public  Health  Act,  1848  5 (subsequently 
amended  by  an  Act  of  185 2, 6 which  expressly  declared  that 
the  term  “ highway  ” should  there  mean  “ highway  repairable 
by  the  inhabitants  at  large  ”),  it  would  seem  to  vest  in  the 
vestry  or  district  board  every  street  dedicated  to  the  use  of 
and  used  by  the  public,  whether  new  or  o)d,  and  whether 
taken  over  by  the  vestry  or  board  or  not.  With  reference  to 
the  vesting  clause  in  the  Metropolitan  Act,  Kindersley,  V.-C., 
described  the  interest  of  a district  board  in  a soil  as  “ a 
dry  strict  title  to  a legal  estate,  but  one  which  is  unaccompanied 
by  any  beneficial  enjoyment,  where  the  benefit  of  the  public  is 
the  only  thing  which  this  board  has  to  protect,”  and  refused  an 
injunction  to  restrain  a railway  company  from  widening  their 
bridge  over  a road,  where  the  new  piers  would  occupy  a part 


(1)  Benfieldside  Local  Board  v. 

Consett  Iron  Company , Limited , 

L.  R.  3 Ex.  D.  54 : 47  L.  J.  Ex. 
491  ; 38  L.  T.  (N.S.j  530  ; 26  W.  R. 

1 14 ; see  also  London  North 

Western  Railway  Company  v. 

Evans,  L.  R.  1893,  1 Ch.  16  ; 62 
L.  J.  Ch.  1 ; 67  L.  T.  (N.s.)  630; 


41  W.  R.  149. 

(2)  3 & 4 Will.  4,  c.  22,  s.  47. 

(3)  Stracey  v.  Nelson , 12  M.  & W, 
543  ; 13  L.  J.  Ex.  97. 

(4)  18  & 19  Viet.  c.  120,  s.  96. 

(5)  11  & 12  Viet.  c.  63,  s.  68. 

(6)  15  & 16  Viet.  c.  42,  s.  13, 
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38  & 39  Viet, 
e.  55,  s.  149,  n. 


of  the  soil  of  the  road,  though  without  causing  any  material 
inconvenience  to  the  public,  the  company  being  empowered  to 
widen  the  bridge  on  a plan  the  same  as  that  of  the  existing 
bridge,  but  their  time  for  compulsory  purchase  having  expired.1 
A district  board  in  the  metropolis  were  held  not  to  be  responsible 
for  an  accident  caused  by  a dangerous  railway  bridge,  which 
had  been  erected  before  the  road  under  it  became  vested  in  the 
board.2 

A landowner  encroached  upon  the  highway  by  altering  the 
drain  under  the  access  to  his  property  and  substituting  a 
culvert,  which  the  surveyor  of  highways,  acting  on  a bona 
fide  supposition  of  right,  took  up  and  injured.  On  a special 
case  it  was  held  that  a conviction  of  the  surveyor  under  the 
Malicious  Damage  Act,  1861, 3 was  wrong,  the  owner  having 
only  a qualified  property  in  the  drains,  &c.,  subject  to  the 
exercise  by  the  surveyor  of  his  control  over  them.4 

The  term  “vest”  has  been  thus  explained  by  the  Court  of 
Appeal.  Per  Bramwell,  L.J.,  “What  is  the  meaning  of  the 
word  4 vest  ’ in  this  section  ? The  legislature  might  have  used 
the  expression  4 transferred  ’ or  4 conveyed,’  but  they  have 
used  the  word  4 vest.’  The  meaning  I should  like  to  put 
upon  it  is,  that  the  street  vests  in  the  local  board  qua  street ; 
not  that  any  soil  or  any  right  to  the  soil  or  surface  vests,  but 
that  it  vests  qua  street.  I find  some  difficulty  in  giving  it  a 
meaning,  and  I do  not  know  how  far  it  adds  to  the  words 
4 shall  be  under  the  control  of.J  The  meaning  I put  upon  the 
word  4 vest  ’ is,  the  space  and  the  street  itself,  so  far  as  it  is 
ordinarily  used  in  the  way  that  streets  are  used,  shall  vest  in 
the  local  board  ...  4 Street  ’ comprehends  what  we  may  call 
the  surface,  that  is  to  say,  not  a surface  bit  of  no  reasonable 
thickness,  but  a surface  of  such  a thickness  as  the  local  board 
may  require  for  the  purpose  of  doing  to  the  street  that  which 
is  necessary  for  it  as  a street,  and  also  of  doing  those  things 
which  commonly  are  done  in  or  under  the  streets  ; and  to  that 
extent  they  have  a property  in  it.”  Per  Brett,  L.  J. : 44  4 Street,’ 
in  my  opinion,  includes  the  surface  and  so  much  of  the  depth 
as  may  be  not  unfairly  used  as  streets  are  used.  It  does  not 
include  such  a depth  as  would  carry  with  it  the  right  to  mines, 
neither  would  4 street  ’ include  any  buildings  which  happen  to 
be  built  over  the  land,  because  that  is  not  a part  of  the  street 
within  the  meaning  of  such  an  Act  as  this.  If  the  enactment 
gives  the  local  board  that  property  in  so  much  of  the  land,  it 
gives  them  the  absolute  property  in  everything  growing  on  the 
surface  of  the  land.  The  legislature  have,  because  the  right 
of  owners  to  the  soil  in  a 4 street  ’ is  of  so  little  value,  inten- 


(1)  Wandsworth  Board  of  Works 
v.  London  and  Smith  Western  Rail- 
way Company , 31  L.  J.  Ch.  854  ; 
8 Jur.  (N.s.)  691. 

(2)  Warner  v.  Wandsworth  Dis- 


trict Board , 53  J.  P.  471. 

(3)  24  & 25  Viet.  c.  97,  s.  52. 

(4)  Denny  v.  Thwaites , L.  R. 
2 Ex.  D.  21  ; 46  L.  J.  M.  C.  141 ; 
35  L.  T.  (N.s.)  628. 
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tionally  taken  away  that  right,  and  have  given  it,  to  the  extent  38  & 39  Viet. 

I have  mentioned,  to  the  local  board.  I think  that  the  local  c’  55>s-  r49>n' 

board  have,  to  a certain  depth  of  the  land  and  to  the 

whole  surface,  the  ordinary  rights  of  proprietors.”  And  per 

Cotton,  L.J.  : “ The  meaning  to  be  given  to  the  words  ‘ vest 

in  ’ must  be  * passed  to  and  vested  in  ’ the  local  board ; it  is 

sufficient  in  the  present  case  to  say  that  the  street  and  the 

surface  vested  in  the  local  board  some  property  in  the  soil  for 

the  purpose  for  which  it  was  to  be  used,  and  in  my  opinion  I 

must  hold  that  the  * street  ’ is  a material  thing,  and  that  under 

this  clause  it  vests  in  the  local  board.”  And  it  was  accordingly 

decided  that  the  local  board  could’demise  the  right  of  pasturage 

on  the  sides  of  a “ street  ” so  vested  in  them.1 

In  deciding  that  the  provisions  of  the  Waterworks  Clauses 
Act,  1847,  authorizing  the  undertakers  of  waterworks  to  break 
up  streets  and  bridges  to  lay  their  pipes,  did  not  allow  them  to 
remove  plates  lying  on  the  tops  of  the  girders  of  a railway 
bridge  which  carried  a public  road,  for  the  purpose  of  sus- 
pending their  pipes  to  the  girders,  Lord  Watson  said,  “ Of 
course,  on  the  surface  of  the  road  there  must  be  a certain 
extent  of  air  space  which  is  dedicated  to  the  public  with  the 
use  of  the  road ; but  with  the  lower  part  of  each  girder  the 
interest  of  the  public  in  my  opinion  entirely  ceases.  Whatever 
is  below  the  lower  part  of  the  archway  of  the  bridge,  below  the 
girder  and  altogether  outside  of  the  bridge,  is  not  in  my 
opinion  dedicated  to  the  public,  and  is  not  land  or  a heredita- 
ment in  which  the  public  have  the  least  interest.”  2 

The  powers  of  the  urban  authority  above  the  surface  of 
the  highway  that  is  vested  in  them  are  limited  in  like  manner. 

Thus  the  board  of  works  of  a district  in  the  metropolis,  in  which 
the  streets  are  vested  in  the  board  that  has  the  control  and 
management  thereof  by  the  Metropolis  Management  Act, 

1 85 5, 3 have  been'  held  merely  to  possess  a limited  property 
in  the  surface  of  the  street,  and  over  as  much  space  above 
and  below  the  surface  as  comes  within  the  range  of  ordi- 
nary user.  Hence  the  board  cannot  complain  of  a telegraph 
wire  thirty  feet  above  the  surface  which  causes  no  appreciable 
damage.4 

An  urban  authority  were  held  to  be  entitled,  by  virtue  of  the 
vesting  of  the  streets  in  them  to  set  up  electric  lighting  poles 
and  wires  in  such  streets,  and  an  injunction  was  granted  to 


(1)  Coverdale  v.  Charlton , L.  R. 
4 Q.  B.  iD.  104  ; 48  L.  J.  Q.  B. 
128  ; 40  L.  T.  (N.S.)  88  ; 26  W.  R. 
687  ; 43  J.  P.  268  ; but  see  Ttn\ - 
bridge  Wells , Mayor,  <5re.  v.  Baird, 
psot , p.  286. 

(2)  Glasgow,  Lord  Provost,  &“c., 

v.  Glasgow  and  South  Western  Rail- 

way  Company,  L.  R.  1895,  A.  C. 


382  ; 64  L.  J.  P.  C.  171  ; 72  L.  T. 
(N.S.)  809  ; 59  J.  P.  788. 

(3)  18  & 19  Viet.  c.  120,  s.  96. 

(4)  Wandsworth  District  B oard  of 
Works  x.  United  Telephone  Company , 
L.  R.  13  Q.  B.  D.  904 ; 53  L.  J. 
Q.  B.  449  ; 51  L.  7'.  (N.S.)  148  ; 
32  W.  R.  776  ; 48  J.  P.  676. 


286  The  Public  Health  Act,  1875.  [Part 


38  & 39  Viet,  restrain  the  owner  of  the  freehold,  a street  in  which  such  poles 
c‘  s-  J49> and  wires  were  set  up  from  interfering  with  them.1 

But  subsequently  the  House  of  Lords,  in  deciding  that  an 
urban  authority  were  not  entitled  to  construct  lavatories  under 
the  streets  by  virtue  of  such  vesting,  disapproved  of  the  view 
that  there  was  transferred  to  that  authority,  in  addition  to 
what  was  necessary  for  the  maintenance  of  the  street  as  a 
highway,  any  soil  below  that  which  was  sufficient  for  all  the 
ordinary  uses  of  land  below  a highway,  and  the  above-quoted 
expression  used  by  Bramwell,  L.J.,2  was  explained  as  meaning 
only  that  the  authority  would  be  empowered  to  do  such  things 
as  are  usually  done  in  a street  for  the  purpose  of  maintaining 
it  as  a street,  and  which  are  incident  to  the  maintenance  and 
repair  of  the  street  as,  a street.3 

And  Kekewich,  J.,  has  since  held  that  an  urban  authority 
had  no  power  to  licence  a trading  firm  to  lay  pipes  for  the 
conveyance  of  brine  in  the  macadam  or  made  ground  of  the 
roadway  of  a street  vested  in  them,  and  granted  an  injunction 
at  the  instance  of  the  owners  of  the  soil  to  restrain  the  firm 
from  laying  such  pipes  and  requiring  them  to  remove  the  pipes 
already  laid.4 

A municipality  in  whom  the  public  ways  were  “ vested  ” 
were  held  by  the  Privy  Council  not  to  be  entitled  to  compen- 
sation in  respect  of  portions  of  such  ways  taken  by  a tramway 
company  under  statutory  powers.5 

It  has  been  doubted  whether  a metropolitan  vestry  had  power 
to  grant  the  use  of  the  highway  for  the  erection  of  a chalet 
or  kiosk  for  a public  urinal  and  water-closets  by  a company, 
who  might  make  a profit  by  the  use  of  it.6 

Under  the  adoptive  provisions  of  the  Public  Health  Acts 
Amendment  Act,  1890,  under  which  an  urban  authority  may 
take  power  to  regulate,  by  means  of  bye-laws,  posts,  wires, 
tubes  and  other  apparatus  placed  along  or  across  the  streets 
for  any  telegraph,  telephone,  lighting,  railway  signalling,  or 
other  purpose ; 7 and  under  which  they  may  also  provide  refuges 
on  street  crossings,  and  cabmen’?  shelters,  and  may  plant  trees 
and  authorize  the  erection  of  statues  in  streets.8 

The  vesting  of  the  street  and  the  control  of  the  urban  autho- 
rity over  it  may  be  subject  to  certain  rights  exercisable  by  private 
persons,  such  as  the  right  of  holding  markets  in  the  street.9 

Before  a highway  can  be  obliterated,  it  is  necessary  to  obtain 


(1)  Fareham  Local  Board  v. 
Smith,  W.  N.  1891,  76 ; L.  T. 
newsp.,  25th  Apr.  1891,  p.  466. 

(2)  In  Coverdale  v.  Charlton , 
ante , p.  285. 

( 3 ) Tunbridge  Wells , Mayor , &=c . , 
v.  Baird , L.  R.  1896,  A.  C.  434  ; 
65  L.  J.Q.  B.  451;  74  L.  T.  (n.s.) 
355;  60  J.  P.  788. 

(4)  Salt  Union  v.  Harvey  6°  Co., 

61  J.  P.  375* 


(5)  Sidney  Municipality  v.  Young, 
L.  R.  1898,  A.  C.  457  ; 67  L.  J. 
P.  C.  40  ; 78  L.  T.  (N.S.)  365  ; 46 
W,  R.  561. 

(6)  Moggv.  B ocher,  ante,  p.  107. 

(7)  53  & 54  Viet.  c.  59,  s.  13, 

pest. 

(8)  lb.  ss.  39,  40,  42,  43. 

(9)  See  Great  Eastern  Raihvay 
Company  v.  Goldsmid,  post,  p.  382. 
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•an  order  of  a court  of  quarter  sessions.1  The  property  in  38  & 39  Wet. 
Misused  streets,  which  have  been  closed  by  such  an  order,  c'  55- s- 149>  n. 
ceases  to  be  in  the  authority  in  whom  the  streets  were  vested, 

.and  the  owner  of  the  adjoining  land  is  entitled  to  convert 
them  to  his  own  use.2 

A company  acquired  a possessory  title  to  a tunnel,  made 
under  an  Act,  which  vested  the  road  over  the  tunnel  in  trustees, 
and  which  allowed  the  trustees  to  authorize  its  construction,  by 
twelve  years  exclusive  possession  after  the  expiration  of  the  Act,3 
.and  churchwardens  and  overseers  were  held  by  the  Court  of 
Appeal  to  have  acquired  a prescriptive  title  to  a highway  sub- 
ject to  the  public  right  of  way.4 

The  Local  Government  Act,  1888,  enacts  that  “ a main  road 
and  the  materials  thereof,  and  all  drains  belonging  thereto, 

-shall,  except  where  the  urban  authority  retain  the  powers  and 
duties  of  maintaining  and  repairing  such  road,  vest  in  the 
•county  council.’’ 5 But  inasmuch  as  the  Act  makes  a distinction 
between  the  “ main  road  ” and  the  “ roadside  wastes,”  and 
•expressly  gives  the  county  council  “ the  same  powers  as  a high- 
way board  ....  for  asserting  the  right  of  the  public  to  the 
• use  and  enjoyment  of  the  roadside  wastes,”  North,  J.,  held  that 
such  wastes  did  not  form  part  of  the  main  road  for  the  pur- 
poses of  the  vesting  clause,  and  that  the  owners  of  the  soil 
and  their  tenants  were  therefore  still  entitled  to  the  herbage, 
trees,  and  other  growths  on  the  wastes.6 

Non-repair  of  Highway. — The  repair  of  highways  may  be 
-enforced  by  indictment  at  common  law,  but  the  Highway  Acts 
provide  summary  modes  of  procedure  for  enforcing  this  duty. 

The  justices  at  special  or  petty  sessions  7 may  order  the  authority 
or  persons  liable  to  repair  to  perform  their  duty,  and  in  default 
of  compliance  appoint  a person  to  execute  the  repairs  at  the 
•expense  of  those  in  default;  except  in  cases  where  the  parties 
charged  with  the  repair  dispute  their  liability,  when  the  justices 
are  to  direct  an  indictment  to  be  preferred.  A similar  power  is 
given  to  the  county  authority  by  the  Highways  and  Locomotives 
Amendment  Act,  187 8. 8 

With  regard  to  the  default  of  a rural  district  council  in  re- 
pairing highways,  see  sect.  16  of  the  Local  Government  Act, 

1894.9 

No  action  lay  against  a surveyor  of  highways  appointed 
under  the  Highway  Act,  1835, 10  for  damage  resulting  from  an 


(1)  See  Reg.  v.  Platts , post,  p.  331. 

(2)  Rolls  v.  Vestry  of  St.  George's , 

■ Southwark , L.  R.  14  Ch.  D.  785  ; 
49  L.  J.  Ch.  691 ; 43  L.  T.  (n.s.) 
140  ; 28  W.  R.  867 ; 44  J.  P. 
•680. 

(3)  j Sevan  v.  London  Portland 
Cement  Co.,  67  L.  T.  (n.s.)  615. 

(4)  Haigh  v.  West,  L.  R.  1893. 
■2  Q.  B.  19  ; 62  L.  J.  Q.  B.  532  ; 69 
L.  T.  (N.S.)  165  ;;  57  J.  P.  358. 


(5)  5i  & 52  Viet.  c.  41,  s.  11  (6), 
post. 

(6)  Curtis  v.  Kesteven  County 
Council , post,  p.  1333. 

(7)  5 & 6 Will.  4,  c.  50,  ss.  94- 
98  ; 25  & 26  Viet.  c.  61,  s.  18. 

(8)  41  & 42  Viet.  c.  77,  s.  10 ; see 
the  note  to  that  section,  post. 

(9)  56  & 57  Viet.  c.  73,  s.  16 
(1,  2), post. 

(10)  5&6  Will.  4,  c.  50,  ss.  6,  11. 
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8 & 39  Viet,  accident  caused  by  his  neglect  to  repair  the  highway,  because 

• 55>S-I49jn-  although  the  legislature  imposed  on  the  surveyor  the  duty  of 
repairing  the  roads,  yet  he  was  only  the  officer  of  the  parish,  and 
as  no  action  could  be  brought  against  the  latter,  it  could  not  be 
supposed  that  it  was  the  intention  of  the  legislature  that  such 
an  action  should  be  maintainable  against  the  officer.1  Per 
Channell,  B.:  “ This  is  not  a case  in  which  a surveyor  of  high- 
ways has  done  any  act  which  of  itself  has  caused  injury  to  the 
plaintiff.  If  personally  or  by  his  servants  he  had  put  a heap  of 
stones  in  the  road  and  left  them  there  at  night  without  being 
sufficiently  protected,  that  would  be  an  omission  to  do  some- 
thing to  render  harmless  the  act  which  he  had  affirmatively 
done.”  2 Where  a surveyor  of  highways,  having  been  ordered 
by  the  vestry  to  raise  the  level  of  a highway,  set  out  the  work,, 
determined  the  levels,  contracted  with  G.  to  do  the  works, 
and  superintended  its  execution,  the  Court  of  Appeal  held  that 
he  was  responsible  for  the  due  performance  of  the  work ; that 
he  might  have  divested  himself  of  the  responsibility  by  con- 
tracting for  the  whole  work ; and  that  he  was  liable  in  an  action 
brought  by  a person  who  had  sustained  damage  in  the  dark 
through  the  works  being  insufficiently  lighted  and  fenced.3 

And  though  the  highways  within  the  district  “ vest  ” in  the 
urban  authority,  the  common  law  liability  of  the  inhabitants  of  a 
parish  to  repair  its  highways  is  not  thereby  transferred  to  the 
authority ; therefore  no  action  lies  against  the  authority  at  the 
suit  of  an  individual  who  has  sustained  damage  in  con- 
sequence of  a neglect  to  repair  a common  highway  within 
the  district.4 

The  non-liability  of  the  highway  authority  for  mere  non- 
feasance has  now  been  established  by  a decision  of  the  House 
of  Lords  in  a case  in  which  a jury  had  found  that  a Local  Board 
had  been  guilty  of  negligence  consisting  of  “ the  combination 
of  leaving  a dwarf  wall  in  the  footway  and  not  supplying 
sufficient  light,”  the  wall  having  been  made  by  the  adjoining 
owner  some  sixteen  years  previously  to  sustain  the  footway 
where  he  had  cut  it  away,  without  the  authority  or  sanction  of 
the  local  authority,  to  a depth  of  about  eighteen  inches,  in 
order  to  form  a sloping  entrance  to  his  stable  yard ; and  the 
plaintiff  having  fallen  over  the  wall  into  the  slope.5 

And  the  Privy  Council  have  held  that  no  action  lies  against 
a statutory  body  for  mere  non-feasance,  except  in  regard  to  a 


(1)  Young  v.  Davis , 2 H.  & C. 
197;  10  Jur.  (n.s.)  79;  9 L.  T.  (N.s.) 
145  ; 11  W.  R.  735. 

(2)  lb.,  in  the  Court  of  Exch., 
7H.  & N.  775  ; 8 Jur.  (N.s.)  286  ; 
10  W.  R.  524. 

(3)  Pendlebury  v.  Greenhalgh , L. 
R.  1 Q.  B.  D.  36  ; 45  L.  J.  Q.  B.  3 ; 
33  L.  T.  (N.S.)  372  ; 34  W.  R.  98. 

(4)  Parsons  v.  St.  Matthew , Beth- 


nal Green , 37  L.  J.  C.  P.  62  ; L.  R. 
3 C.  P.  56  ; 17  L.  T.  (N.s.)  211 
16  W.  R.  85  ; Gibson  v.  Preston , 
{Mayor,  &C.  oj),  L.  R.  5 Q.  B.  218 
39  L.  J.  Q.  B.  131  ; 22  L.  T.  (n.s.) 
293  ; 10  B.  & S.  942  ; 18  W.  R.  689. 

(5)  Cowley  v.  Newmarket  Locat 
Board , L.  R.  1892,  A.  C.  345  ; 62 
L.  J.  Q.  B.  65;  67  L.  T.  (N.s„) 
486  ; 56  J.  P.  805. 


289 


IV.]  Streets  and  Buildings. 


duty  towards  the  plaintiff  which  is  imposed  by  the  statute  and  38  & 39  Wet. 
negligently  omitted.1  c'  s’ I49,  n‘ 

Sects.  144  and  149  do  not  themselves  render  the  urban 
authority  liable  to  be  indicted  for  the  non-repair  of  a highway  ;1  2 
but  if  complaint  is  made  under  the  Highways  and  Locomotives 
(Amendment)  Act,  187 8, 3 the  county  authority  may  direct  an 
indictment  to  be  preferred  against  them  in  order  to  try  the 
question  of  their  liability  to  repair  the  highway.4 

The  neglect  to  repair  a highway  for  which  an  action  will  not 
lie,  is  an  offence  in  the  nature  of  a non-feasance ; but  if  there 
is  any  actual  misfeasance  on  the  part  of  the  urban  authority, 
then  an  action  for  damages  will  lie  at  the  suit  of  a person 
injured  thereby.  With  respect  to  such  actions,  see  the  Public 
Authorities  Protection  Act,  18 93. 5 

Materials  for  Repair  of  Highways. — Powers  are  given  by 
the  Highway  Act,  1835, 6 to  surveyors  of  highways  to  obtain 
materials  for  the  repair  of  the  highways  from  commons  and 
waste  lands,  and  subject  to  certain  restrictions  from  enclosed 
lands.  These  powers  are  limited  in  certain  cases  by  the  Com- 
mons Act,  1 87  6. 7 

The  Local  Government  Act,  1894,  excepts  from  the  general 
disqualification  of  members  of  parish  and  non-municipal  district 
councils  by  reason  of  interest  in  a bargain  or  contract  with  the 
council,  members  who  are  interested  in  contracts  for  the  supply, 
from  land  of  which  they  are  owners  or  occupiers,  of  stone, 
gravel,  or  other  materials  for  making  or  repairing  highways  or 
bridges,  or  in  the  transport  of  materials  for  the  repair  of  roads 
or  bridges  in  their  own  immediate  neighbourhood.8 

Provision  is  usually  made  in  Inclosure  Acts  for  the  allotment 
of  part  of  the  waste  to  the  surveyors  of  highways  for  getting 
materials,  and  where  the  materials  on  the  land  so  allotted  have 
been  exhausted,  the  land  may  be  sold  by  the  highway  authority 
under  the  Highway  Act,  1835,  and  amending  enactments,9 
or  in  certain  cases  under  the  Sale  of  Exhausted  Parish  Lands 
Acts,  1876,  which  enacts  that  “where  land  has  been  allotted 
to  or  otherwise  acquired  by  a parish,  whether  in  the  name 
of  the  surveyor  of  highways  or  other  trustees,  or  generally 
for  the  purpose  of  the  supply  of  materials  for  the  repair  of 
the  public  roads  and  highways  in  such  parish,  and  also  for  the 
repair  of  private  roads  therein,  or  for  some  other  purpose, 


(1)  Gibraltar  Sanitary  Commis- 
sioners v.  Orfila , L.  R.  15  App. 
Cas.  400  ; 59  L.  J.  P.  C.  95  ; 63 
L.  T.  (n.s.)  58;  and  see  Saunders 
v.  Holbom  Board  of  Works , L.  R. 
1895,  I Q.  B.  64  ; 64  L.  J.  Q.  B. 
101  ; 71  L.  T.  (n.s.)  519  ; 43  W.  R. 
26  ; see  also  post,  p.  681. 

(2)  Reg.  v.  Mayor,  &=c.,  of  Poole, 
L.  R.  19  Q.  B.  D.  602,  683  ; 56 
L.  J.  M.  C.  131  ; 52  J.  P.  84. 

(3)  41  & 42  Viet.  c.  77,  s.  10. 


(4)  Reg.  v.  Mayor,  &c.,  of  Wake- 
field, L.  R.  20  Q.  B.  D.  810  ; 57 
L.  J.  M.  C.  52  ; 36  W.  R.  91 1 ; 52 
J.  P.  422  ; 16  Cox  C.  C.  439. 

(5)  56  & 57  Viet.  c.  61 , post. 

(6)  5 & 6 Will.  4,  c.  50,  ss.  46-57. 

(7)  39  & 40  Viet.  c.  56,  s.  20, post. 

(8)  56  & 57  Viet.  c.  73,  s.  46 
(2,  a),  post. 

(9)  5 & 6 Will.  4,  c.  50,  s.  48  ; 8 & 
9 Viet.  c.  71  ; 56  & 57  Viet.  c.  73,  s. 
52  (3). 
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38  & 39  Viet,  public  or  private,  and  the  materials  in  such  land  shall  be 
c-  55>s*  I49jn-  exhausted,  or  shall  not  be  suitable  or  required,  and  the  land 
shall  not  be  available  for  such  other  purpose,  if  any,  the  same 
shall  be  dealt  with  as  land  which  falls  within  the  operation  of 
the  third  section  of  the  Union  and  Parish  Property  Act, 
1835, 1 and  the  Parish  Property  and  Parish  Debts  Act,  1842, 2 
subject  to  the  provisions  hereinafter  contained.”  3 The  Acts 
here  mentioned  provided  for  the  sale,  exchange,  and  letting  of 
parish  lands  by  the  guardians  of  the  poor  with  the  approval  of 
the  Poor  Law  Commissioners,  the  predecessors  of  the  Local 
Government  Board;  but  the  Local  Government  Act,  1894, 
transfers  these  powers  of  the  guardians  to  the  parish  councils.4 

The  Sale  of  Exhausted  Parish  Lands  Act,  1876,  also  pro- 
vides for  the  settlement  of  disputed  claims  to  the  land,  pre- 
emption by  adjoining  owners,  and  reservation  of  mines  or 
minerals ; 5 it  enacts  that  “ the  said  board  (i.e.  the  Local 
Government  Board),  in  dealing  with  the  interest  of  the  parish  in 
the  produce  of  the  sale,  shall  cause  such  produce  to  be  applied 
as  far  as  practicable  in  the  repair  of  the  highways  in  the  parish, 
or  in  some  permanent  improvement  of  the  highways,  or  in  an 
investment,  so  that  the  annual  dividends  may  be  applicable  in 
aid  of  the  highway  rate  until  the  board  shall  otherwise  order ; 
and  the  said  board  shall  have  the  like  power  of  dealing  with  the 
produce  of  the  sale  of  lands  under  the  Highway  Acts,  if  applied 
to  by  the  surveyor  of  highways  or  any  authority  exercising  the 
powers  of  such  surveyor,  where  such  produce  cannot  be  con- 
veniently appropriated  in  the  manner  provided  by  those  Acts.”  6 

In  an  action  for  an  injunction  to  restrain  a local  board  from 
inclosing  or  obstructing  the  highway  in  front  of  the  plaintiffs 
house,  and  from  using  the  highway  as  a stone  yard  and  depot 
for  road  materials,  Chitty  J.,  being  of  opinion  that  the  plaintiff 
had  suffered  special  damage  by  a public  nuisance,  granted  the 
injunction,  but  limited  it  “ so  as  not  to  preclude  the  defendants 
from  lawfully  exercising  over  or  in  relation  to  the  said  highway 
any  power  or  authority  which  is  or  may  be  vested  in  them  by 
statute  or  otherwise.” 7 

Improvements. — Land  may  be  purchased  for  the  improve- 
ment of  a street  under  sect.  154. 

Lighting  Streets. — With  respect  to  lighting  streets  and  public 
places  with  gas,  see  sects.  161-163. 

Paving. — The  laying  down  a tramway  is  not  a mode  of 
paving  or  repairing  the  street  so  as  to  be  justifiable  under  the 
general  powers  given  to  urban  authorities.8  The  construction 
of  tramways  in  streets  is  regulated  by  the  Tramways  Act, 


(1)  5 & 6 Will.  4,  c.  69. 

(2)  5 & 6 Viet.  c.  18. 

(3)  39  & 4°  Viet.  c.  62,  s.  1. 

(4)  56  & 57  Wet.  c.  73,  s.  6 (1,  d), 
post. 

(5)  39  & 4°  Viet.  c.  62,  ss.  2-5. 

(6)  Ibid.  s.  6. 


(7)  Grosvenor  v.  Sutton  Local 
Board , W.  N.  1888,  223. 

(8)  See  Reg.  v.  Train , 2 B.  & S. 
640 ; 31  L.  J.  M.  C.  169  ; 6 L.  T. 
(n.S.)  380  ; 10  W.  R.  539  ; 26  J.  P. 
469  ; 9 Cox  C.  C.  1S0. 
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1870, 1 and  the  special  Acts  authorizing  the  construction  of  each  38  & 39  vict- 
particular  line.  c.  55,  s.  i49,  n. 

An  Inclosure  Act  of  1764  having  authorized  the  surveyor  of 
highways  of  a parish  to  take  gravel  from  certain  pits,  the  local 
board,  who  were  the  successors  of  the  surveyor,  though  at  first 
considered  not  to  be  entitled  to  work  laterally  beyond  the 
limits  of  the  pit  as  it  existed  at  the  passing  of  the  Act,  were 
held  on  appeal  to  have  power  to  cut  the  sides  of  the  pit  so  far 
as  the  bed  of  gravel  extended,  for  the  purpose  of  taking  a 
reasonable  amount  of  gravel  for  the  repair  of  the  highways.2 

Kerb-stones. — Abutting  upon  a highway  a person  had  land 
upon  which  an  inn  and  some  stabling  were  erected.  These 
stood  back  from  the  highway,  and  in  front  of  them  was  an 
open  space  (forming  part  of  the  same  land)  which  had  been  left 
open  to  and  on  a level  with  the  highway  until  the  local  board 
in  exercise  of  their  powers  under  sect.  149,  and  for  the 
convenience  of  the  public,  placed  kerb-stones  and  a raised 
footpath  at  the  side  of  the  highway,  leaving  openings  so  that 
carriages  could  still  pass  at  convenient  places  to  and  from  the 
adjoining  land  and  premises.  It  was  held  that  the  owner  was 
not  entitled  to  a mandatory  injunction  directing  the  local  board 
to  removes  the  kerb-stones,  and  that  in  the  absence  of  any  un- 
reasonable conduct,  the  remedy  for  an  injury  caused  by  the 
kerb-stones  would  be  by  compensation  under  sect.  308.3 

In  the  foregoing  case  the  local  board  left  convenient  openings 
in  the  kerb  for  access  by  carriages,  and  the  Court  considered 
that  no  substantial  injury  had  been  sustained  by  the  plaintiff. 

But  where  kerb-stones  were  so  placed  as  to  prevent  such  access, 
the  owner  of  the  adjoining  premises  was  held  justified  in  taking 
his  waggons  across  them,  although  they  were  thereby  injured.4 

Levelling. — This  power  to  cause  the  streets  to  be  levelled  has 
reference  only  to  any  want  of  equality  or  want  of  uniformity  in 
the  street  itself,  and  does  not  authorize  the  urban  sanitary 
authority  to  raise  or  lower  the  level  of  the  street  so  as  to  bring 
it  into  uniformity  of  level  with  the  adjoining  streets.5 

Where  a local  board  had  so  altered  the  level  of  a footpath  in 
front  of  a warehouse  as  to  cause  an  accumulation  of  water  to 
take  place  to  the  injury  of  the  owner,  the  Court  granted  an 
injunction  to  restrain  the  board  from  permitting  the  water 
to  remain  so  accumulated  ; 6 but  the  Court  of  Appeal  refused  to 
restrain  a metropolitan  district  board  from  lowering  the  surface 
of  a street  so  as  to  expose  water  mains  to  injury  from  frost.7 


(1)  33  & 34  Vict.  c.  78. 

(2)  Ellis  v.  Bromley  Local  Board , 
45  L.  J.  Ch.  763;  35  L.  T.  (N.S.) 
182  ; 24  W.  R.  716. 

(3)  Sellors  v.  Matlock  Bath  Local 
Board , L.  R.  14  Q.  B.  D.  928 ; 52 
L.  T.  (N.s.)  762. 

(4)  Vestry  of  St.  Mary,  Newing- 
ton v.  Jacobs,  post,  p.  294. 


(5)  See  Carey  v.  Kingston  - upon  - 
Hull ; Brown  v.  Clegg,  in  the  note 
to  the  following  section,  post,\>.  314. 

(6)  Milward  v.  Redditch,  2 1 W.  R. 
429  ; W.  N.  1873,  39. 

(7)  Southxuark  and  Vauxhall 
Water  Co.  v.  Wandsworth  District 
Board,  67  L.  J.  Ch.  657  ; 79  L.  T. 
(N.s.)  132. 
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38  & 39  \ ict.  A local  board  took  upon  themselves  the  maintenance  of  part,. 
c-55>s- 149.  “•  namely,  the  footway,  of  a turnpike  road,  and  it  was  held  by 
the  House  of  Lords  that  the  board  had  power  to  cause  it  to  be 
raised,  lowered,  or  altered,  and  that  having  raised  it,  they  were- 
liable  to  compensate  a person  who  sustained  damage  thereby.1 

This  case  was  distinguished  by  Fry,  J.,  in  another  in  which 
a county  roads  board  in  South  Wales  were  held  to  be  entitled 
to  levy  toll  on  a turnpike  road  which  had  become  a street 
within  an  urban  sanitary  district.2 

The  abstraction  of  salt  from  beneath  the  surface  of  the. 
ground  caused  a subsidence  of  a highway  and  of  the  adjoining 
houses.  The  Local  Board  raised  the  level  of  the  highway  again- 
to  such  an  extent  as  was  reasonably  necessary,  having  regard 
to  the  obstruction  to  traffic  caused  by  floods  after  the  subsi- 
dence ; but  excluding  the  consideration  of  the  floods,  the 
raising  of  the  level,  though  a reasonable  and  prudent  act,  was 
not  necessary  to  put  the  road  into  a proper  state  for  traffic. 
The  owners  of  the  houses  raised  such  houses,  and  then  claimed 
compensation  for  the  expense  incurred  in  so  doing.  It  was- 
held  that  as  the  highway  was  vested  in  the  board,  no  action  of 
trespass  could  have  been  maintained  by  the  owners,  even  if 
more  materials  had  been  placed  on  the  road  than  a surveyor  of 
highways  could  justify;  that  they  had  no  right  to  have  the  road 
maintained  at  the  level  to  which  it  had  accidentally  and  re- 
cently sunk ; that  the  works  done  by  the  Local  Board  were  not 
done  “in  the  exercise  of  the  powers  of  this  Act”  within  the 
meaning  of  sect.  308,  but  in  the  exercise  of  such  powers  as 
surveyors  of  highways  have,  which  are  transferred  by  sect.  144, 
but  are  not  created  by  this  Act ; and  that  therefore  the  owners 
were  not  entitled  to  compensation.3  And  the  Court  of  Appeal 
upheld  the  refusal  of  an  injunction  to  restrain  the  Cheshire 
County  Council  from  raising  to  their  original  level  the  ap- 
proaches to  a county  bridge  which  had  sunk  by  reason  of 
brine  pumping.4 

Fences , &c. — The  above  section  authorizes  the  urban 
authority  to  keep  in  repair  fences  for  the  safety  of  foot- 
passengers  ; but  it  was  held  under  the  corresponding  clause 
of  the  Public  Health  Act,  1848,5  that  this  does  not  impose 
upon  them  an  absolute  duty  to  fence  so  as  to  render  them 
liable  to  an  action  for  injury  arising  from  the  absence  of  proper 
fences.6 


(1)  Nutter  v.  Accrington  Local 
Board,  43  L.  T.  (n.s.)  710 ; W.  N. 
1880,  148  ; in  the  Court  of  Appeal, 
L.  R..  4 Q.  B.  D.  375  ; 48  L.  J. 
Q.  B.  487;  40  L.  T.  (n.s.)  803; 
43  J.  P.  635.  Sc*e  also  post , p.  668. 

(2)  Swansta  Improvement,  &=c., 
Company  v . Glamorganshire  County 
Roads  Board,  41  L.  T.  (n.s.)  583. 

(3)  Burgess  v.  Northwich  Local 

Board , L.  R.  6 Q.  B.  D.  264  j 50 


L.  J.  Q.  B.  219  ; 29  W.  R.  931  ; 44 
L.  T.  (n.s.)  154;  29  W.  R.  931  ; 
45  J.  P.  256. 

(4)  Atherton  v.  Cheshire  County 
Council,  60  J.  P.  6. 

(5)  11  & 12  Viet.  c.  63,  s.  68. 

(6)  Wilson  v.  Halifax,  Mayor  of, 
L.  R.  3 Ex.  1 14  ; 37  L.  J.  Ex.  44  ; 
17  L.  T.  (n.s.)  660  ; 16  W.  R.  707  ; 
32  J.  P.  230. 
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A local  Act  authorized  an  urban  sanitary  authority  to  have  38  & 39  Viet. 
«treets  fenced  by  the  owners  by  means  similar  to  those  pre-  c*  55» s-  H9. n* 
scribed  by  sect.  150  of  this  Act.  It  was  held  that  an  owner 
was  not  liable  when  the  fence  was  rendered  necessary  by  the 
xoad  giving  way.1 

Where  the  third  Part  of  the  Public  Health  Acts  Amendment 
Act,  1890,  has  been  adopted,  the  urban  authority  may  make 
street  refuges,  with  pillars  and  fences,  for  the  protection  of 
passengers  and  traffic,  and  for  making  the  crossing  of  the  streets 
less  dangerous ; 2 they  may  provide  cabmen’s  shelters,3  erect 
and  maintain  statues  or  monuments,4  and,  subject  to  certain 
.restrictions,  may  plant  trees  and  erect  guards  or  fences  for  their 
protection,  in  the  streets.5 

Injury  to  Street . — Any  obstruction  of  a highway,  or  any 
injury  to  it,  as  by  digging  a ditch,  or  making  a hedge  across  it, 
or  laying  logs  of  timber  on  it,  or  doing  any  other  act  which 
will  render  it  less  commodious  to  the  Queen’s  subjects,  is  a 
public  nuisance,  and  is  indictable  as  a misdemeanour,  and 
punishable  by  fine  or  imprisonment  or  both.6 

The  Highway  Act,  1835,  enacts  that  “if  any  person  .... 
shall  cause  any  injury  or  damage  to  be  done  to  the  said  high- 
way, or  the  hedges,  posts,  rails,  walls,  or  fences  thereof ; or 
•shall  wilfully  obstruct  the  passage  of  any  footway ; or  wilfully 
destroy  or  injure  the  surface  of  any  highway ; or  shall  wilfully 
or  wantonly  pull  up,  cut  down,  remove,  or  damage  the  posts, 
blocks,  or  stones  fixed  by  the  said  surveyor  as  herein  directed  ; 7 
or  dig  or  cut  down  the  banks  which  are  the  securities  and 
defence  of  • the  said  highways ; or  break,  damage,  or  throw 
down  the  stones,  bricks,  or  wood  fixed  upon  the  parapets  or 
battlements  of  bridges,  or  otherwise  injure  or  deface  the  same  ; 
or  pull  down,  destroy,  obliterate,  or  deface  any  milestone  or 
post,  graduated  or  direction  post  or  stone,  erected  upon  any 
highway  ....  or  shall  in  any  way  wilfully  obstruct  the  free 
passage  of  any  such  highway ; every  person  so  offending  in 
any  of  the  cases  aforesaid  shall  for  each  and  every  such  offence 
forfeit  and  pay  any  sum  not  exceeding  forty  shillings  over  and 
above  the  damages  occasioned  thereby.”  8 

The  Malicious  Damage  Act,  1861,  also  contains  provisions 
tinder  which  persons  unlawfully  and  maliciously  injuring  fences, 
turnpike  gates,  toll  houses,  and  weighing  machines,  bridges, 
and  other  property  may  be  punished.9 

Projections  from  houses,  which  obstruct  the  street,  may  be 
removed  under  the  Towns  Improvement  Clauses  Act,  1847. 10 


'(1)  Rotherham , Mayor , &*e.,  w 
Fullerton , 50  L.  T.  (n.s.)  364. 

(2)  53  & 54  Viet.  c.  59,  s.  39, 
post. 

(3)  Ibid.  s.  40. 

{4)  Ibid.  s.  42. 

<5)  H>id.  s.  43. 

(6)  1 Hawk.  P.  C.  700  ; 2 Roll. 


Abr.  137,  265. 

(7)  Viz.  by  5 & 6 Will.  4,  c.  50, 
s.  24. 

(8)  5 & 6 Will.  4,  c.  50,  s.  72. 

(9)  24  & 25  Viet.  c.  97,  ss.  25, 
33,  34,  5i,  52. 

(10)  10  & 11  Viet.  c.  34,  ss.  69, 
70. 
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38  & 39  Viet.  The  same  Act,1  and  the  Public  Health  Acts  Amendment  Act, 
c*55>  s r49>  n-  1890, 2 require  hoardings,  &c.,  to  be  erected  during  the  con- 
struction and  repair  of  sewers,  streets,  and  houses.  The  Towns 
Police  Clauses  Act,  1847, 3 contains  provisions  for  preventing 
certain  obstructions  in  streets. 

The  owner  of  premises  in  the  metropolis  used  them  for 
the  deposit  of  heavy  machinery,  and  it  was  found  that  the 
property  could  not  be  reasonably  enjoyed  without  access 
across  the  existing  footway,  and  that  the  rights  of  ownership 
and  those  of  the  public  might  be  jointly  exercised  consistently 
with  the  general  welfare.  He  was  held  to  have  been  justified 
in  conveying  the  machinery  across  the  flagging  in  waggons* 
though  he  thereby  crushed  and  injured  it,  the  vestry,  as  sur- 
veyors of  highways,  having  refused  to  permit  him  to  take  up 
the  flags  and  make  a proper  paved  carriage-way  across  the 
footway  to  his  premises ; and  a summons  4 for  doing  damage 
to  a highway  was  held  to  have  been  properly  dismissed.5  On 
the  other  hand,  a district  board  in  the  metropolis  recovered 
damages  on  a counterclaim  against  the  owners  of  premises, 
who  had  torn  up  the  pavement  and  kerb  placed  by  the  Board 
across  the  end  of  a road  or  track  which  passed  between 
two  houses  in  a street  and  formed  the  only  approach  to  the 
premises ; and  an  injunction  to  restrain  the  alleged  obstruction 
to  the  approach  was  refused.  But  in  this  case  the  Board  only 
continued  an  existing  footpath,  substituting  asphalte  for  ballast 
and  not  altering  the  height  of  the  kerb ; the  owners  had  not 
suggested  a carriage-way  to  their  premises  when  the  Board 
were  proceeding  with  the  work,  and  there  was  no  evidence 
of  damage  to  them  or  of  any  carriage  being  obstructed.6 

Coal  mining  caused  subsidence  of  a road  crossed  by  a 
railway.  Ballast  was  placed  under  the  line  by  the  railway 
company  to  keep  it  at  its  original  level  until  an  embankment 
was  thereby  created.  The  urban  authority  were  held  not 
entitled  to  recover  as  damages  from  the  colliery  company 
the  cost  of  making  the  road  passable  by  constructing  a 
subway  under  the  line;  but  the  Judges  differed  as  to  their 
right  even  to  nominal  damages  where  no  actual  damage  or 
interference  by  the  defendants  with  their  use  of  the  road  was 
shown.7 

A telegraph  company  were  held  liable  on  indictment  for  a 
nuisance,  where  they  had  set  up  telegraph  posts  along  the  road, 
though  the  posts  were  not  placed  on  the  hard  or  metalled  part 


(1)  10  & 11  Viet.  c.  34,  ss.  79-83. 

(2)  53  & 54  Viet.  c.  59,  s.  34,  post. 

(3)  10  & 11  Viet.  c.  89,  s.  28 ,post. 

(4)  Under  5 & 6 Will.  4,  c.  50, 
s.  72. 

(5)  St.  Mary , Newington  ( Vestry ) 

v.  Jacobs,  L.  R.  7 Q.  B.  47  ; 41 
L.  J.  M.  C.  72  ; 25  L.  T.  (n.s.) 

800  ; 20  W.  R.  249. 


(6)  New  Land  Development  As- 
sociation, Limited,  v.  Lewisham  Dis- 
trict Board  of  Works , Romer,  J., 
Loc.  Gov.  Chron.,  1891,  558. 

(7)  Attorney- General  v.  Conduit 
Colliery  Co.,  L.  R.  1895,  1 Q.  B. 
301  ; 64  L.  J.  Q.  B.  207  ; 71  L.  T. 
(N.S.)  771  ; 43  W.  R.  366  ; 59  J.  P. 
70. 
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of  the  highway,  nor  on  the  footpath  artificially  formed  upon  it,  38  & 39  Wet 
and  though  sufficient  space  was  left  for  the  public  traffic.1  c,55> s*  i49>d 
The  Telegraph  Act,  1863,  contains  various  provisions  and 
restrictions  in  relation  to  telegraphs  under  streets  and  public 
roads,  the  removal  of  works  affecting  such  streets  and  roads, 
and  the  opening  of  streets  and  roads.2  These  provisions  and 
restrictions  are  extended  by  the  Telegraph  Act,  1868,  to  the 
Postmaster  General,  who  was  authorized  by  that  Act  to  pur- 
chase the  undertaking  of  any  telegraph  company.3  The  Tele- 
graph Act,  1878,  provides  for  the  settlement  of  differences 
between  the  Postmaster  General  and  the  highway  authority 
in  relation  to  telegraph  posts  on  streets  or  public  roads,  by 
a police  or  stipendiary  magistrate  or  by  the  county  court 
judge.4  And  by  the  Telegraph  Act,  1892,  “the  provisions  of 
the  Telegraph  Acts,  1863  and  1878,  relating  to  streets,  public 
roads,  lands,  and  buildings  within  the  limits  of  any  city  or 
municipal  borough,  or  town  corporate,  or  any  town  having  a 
population  of  30,000  inhabitants  or  upwards,  shall,  as  amended 
by  this  Act,  extend  to  streets,  public  roads,  lands,  and  build- 
ings within  the  limits  of  any  urban  sanitary  district ; and  for 
the  purposes  of  those  Acts  the  terms  public  road  and  street  shall 
respectively  include  a public  highway  for  carriages  and  a public 
way,  although  not  repairable  in  manner  in  the  Telegraph  Act, 

1863,  mentioned,  and  the  term  ‘public  road’  shall  include 
a public  highway  for  horses  and  a private  road  which  is  also 
a public  footpath,  if  such  highway  or  road  is  enclosed  between 
hedges,  walls,  or  other  fences.”  5 

With  reference  to  breaking  up  the  street  to  lay  pipes,  &c., 
see  sect.  161,  and  the  decisions  cited  in  the  note  thereto. 

Extraordinary  Traffic . — The  expenses  of  making  good 
damage  caused  by  extraordinary  traffic,  or  traffic  of  excessive 
weight,  may  be  recovered  from  the  person  by  whose  order  the 
traffic  was  conducted,  under  the  Highways  and  Locomotives 
Amendment  Act,  187  8. 6 


Sect.  150.  Where  any  street  within  any  urban  district  Power  to 
(not  being  a highway  repairable  by  the  inhabitants  at  &c 

large)  or  the  carriageway  footway  or  any  other  part  of  of  private  * 
such  street  is  not  sewered  levelled  paved  metalled  flagged  streets, 
channelled  and  made  good  or  is  not  lighted  to  the  satis-  P.H.,  s.  69. 
faction  of  the  urban  authority,  such  authority  may,  by  38- 

notice  addressed  to  the  respective  owners  or  occupiers  of  ^ 
the  premises  fronting  adjoining  or  abutting  on  such 
parts  thereof  as  may  require  to  be  sewered  levelled  paved 
metalled  flagged  or  channelled,  or  to  be  lighted,  require 


(1)  Reg.  v.  United  Kingdom  Tele- 

graph Company , 9 Cox  C.  C.  144, 

174;  31  L.  J.  M.  C.  166  ; 6 L.  T. 

(N.s.)  378  ; 8 Jur.  (N.S.)  11533  10 

W.  R.  538  ; 26  J.  P.  324. 


(2)  26  & 27Vict.  c.  1 12,  ss.  9-20. 

(3)  3i  & 32  vict.  c.  no,  ss.  2,  4. 

(4)  41  & 42  Yict.  c.  76,  ss.  3-5. 

(5)  55  & 56  Wet.  c.  59,  s.  3. 

(6)  41  & 42  Viet.  c.  77,  s.  23 ,post. 


38  & 39  Viet, 
c.  55,  s.  150. 
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them  to  sewer  level  pave  metal  flag  channel  or  make 
good  or  to  provide  proper  means  for  lighting  the  same 
within  a time  to  be  specified  in  such  notice. 

Before  giving  such  notice  the  urban  authority  shall 
cause  plans  and  sections  of  any  structural  works  intended 
to  be  executed  under  this  section,  and  an  estimate  of  the 
probable  cost  thereof,  to  be  made  under  the  direction  of 
their  surveyor,  such  plans  and  sections  to  be  on  a scale  of 
not  less  than  one  inch  for  eighty-eight  feet  for  a horizontal 
plan,  and  on  a scale  of  not  less  than  one  inch  for  ten  feet 
for  a vertical  section,  and,  in  the  case  of  a sewer,  showing 
the  depth  of  such  sewer  below  the  surface  of  the  ground  : 
such  plans  sections  and  estimate  shall  be  deposited  in 
the  office  of  the  urban  authority,  and  shall  be  open  at 
all  reasonable  hours  for  the  inspection  of  all  persons 
interested  therein  during  the  time  specified  in  such 
notice  ; and  a reference  to  such  plans  and  sections  in  such 
notice  shall  be  sufficient  without  requiring  any  copy  of 
such  plans  and  sections  to  be  annexed  to  such  notice. 

If  such  notice  is  not  complied  with,  the  urban  autho- 
rity may,  if  they  think  fit,  execute  the  works  mentioned 
or  referred  to  therein;  and  may  recover  in  a summary 
manner  the  expenses  incurred  by  them  in  so  doing  from 
the  owners  in  default,  according  to  the  frontage  of  their 
respective  premises,  and  in  such  proportion  as  is  settled 
by  the  surveyor  of  the  urban  authority,  or  (in  case  of  dis- 
pute) by  arbitration  in  manner  provided  by  this  Act ; 
or  the  urban  authority  may  by  order  declare  the  expenses 
so  incurred  to  be  private  improvement  expenses. 

The  same  proceedings  may  be  taken,  and  the  same 
powers  may  be  exercised,  in  respect  of  any  street  or  road 
of  which  a part  is  or  may  be  a public  footpath  or  repair- 
able by  the  inhabitants  at  large  as  fully  as  if  the  whole 
of  such  street  or  road  was  a highway  not  repairable  by 
the  inhabitants  at  large. 

Note. — Private  Street  Works. — An  urban  authority  may 
adopt  the  Private  Street  Works  Act,  1892, 1 in  place  of  this  and 
the  two  following  sections  of  the  present  Act.  Under  that  Act 
questions  between  the  owners  and  the  authority  as  to  whether 
the  street  is  one  which  can  be  made  up  at  the  owner’s  expense, 
as  to  informality  in  the  notices,  &c.,  as  to  the  sufficiency  or 
reasonableness  of  the  works,  and  as  to  the  apportionment  of 
the  expenses,  are  to  be  determined  before  the  works  are 
actually  executed 

Meaning  of  “Street.” — As  to  the  meaning  of  “ street,”  see 
the  interpretation  clause,  sect.  4,  and  the  note  thereto.2  In 
(1)  55  & 56  Viet.  c.  57,  post.  (2)  Ante , pp.  7,  21. 
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addition  to  the  cases  there  mentioned  the  following  may  38  & 39 Vlct. 

be  cited  with  special  reference  to  the  present  section.  Per  c’  $5» s-  I5°»n- 

Jessel,  M.R.  : “The  Act  expressly  calls  places  ‘streets/ 

whether  they  are  public  property  or  private  property,  and 

whether  the  public  have  any  rights  over  them,  or  have  no  rights 

over  them.  There  is  a series  of  sections  beginning  with  the 

150th,  the  marginal  note  of  which  explains  what  I mean: 

‘ power  to  compel  paving,  &c.,  of  private  streets.’  The  word 
‘ streets  ’ in  this  Act  of  Parliament  clearly  extends  to  places 
which  are  in  all  respects  private,  and  over  which  the  public 
have  no  right.”  1 On  a new  road  there  were  continuous  lines  of 
houses  and  shops,  to  part  of  which  there  was  a dedicated  foot- 
way : the  proprietors  had  erected  bars  and  gates,  at  which  they 
took  toll  without  parliamentary  powers.  It  was  held  that  there 
was  sufficient  evidence  to  justify  the  magistrates  in  finding  the 
road  to  be  a street  to  which  sect.  150  could  be  applied.2 

The  term  does  not,  however,  apply  to  streets  which  exist 
only  on  paper,  and  have  not  been  actually  made,  dedicated 
to  the  public,  or  built  upon.3 

The  mere  setting  out  an  intended  road  was  held  not  to  be  such 
an  irrevocable  act  as  that  the  person  who  did  it,  and  allowed 
the  public  to  use  the  road,  is  to  be  held  to  have  dedicated  the 
road  to  the  use  of  the  public  so  as  to  enable  the  local  authority 
to  take  proceedings  under  sect.  150  with  regard  to  it.4 

In  one  case  it  was  held  that  the  justices  were  not  bound  to 
find  as  a matter  of  law  that  a road,  if  a highway,  was  a street 
within  the  definition  of  that  word  in  sect.  4. 5 And  in  another, 
part  of  a road  to  a cemetery,  with  no  houses  along  it,  and  in 
which  there  did  not  appear  to  be  any  intention  to  build,  was 
held  not  to  be  within  the  section,  although  there  was  a public 
right  of  footway  along  that  part  and  there  were  houses  along 
another  part.6  Mathew,  J.,  in  that  case,  and  Lord  Watson  in 
a previous  case,7  expressed  the  opinion  that  street  was  not  to 
be  construed  only  in  the  popular  sense,  and  that  it  might  in 
certain  cases  mean  something  short  of  that.  In  a subsequent 
case,  however,  Charles,  J.,  whose  judgment  was  affirmed  by 
the  Court  of  Appeal,  held  that  the  words  in  the  definition  of 
“street”  in  sect.  4 are  to  be  read  into  sect.  150;  and  the 
question  whether  a place  comes  within  the  meaning  of  “ street  ” 
in  the  latter  section  is  a question  of  law  for  the  judge  and  not 
of  fact  for  the  jury.  The  Court  therefore  entered  judgment 
for  the  defendants  (under  Order  xl.),  notwithstanding  a 


(1)  Taylor  v.  Corporation  of  Old- 
ham, L.  R.  4 Ch.  D.  407  ; 46  L.  J. 
Ch.  105;  35  L.  T.  (n.s.)  696;  25 
W.  R.  178.  See  also  Jowett  v. 
Idle  Local  Board,  post),  p.  298. 

(2)  Midland  Railway  Company  v. 

Wotton,  L.  R.  17  Q.  B.  D.  30 ; 55 

L.  J.  M.  C.  99  ; 54  L.  T.  (n.s.) 

482  ; 34  W.  R.  524  ; 50  J.  P.  164. 

.(3)  See  Macke tt  v.  Herne  Bay 

Commissioners,  ante,  p.  23. 


(4)  Hall  v.  Bootle  Corporation , 
44  L.  T.  (N.S.)  873 ; 29  W.  R.  862. 

(5)  Maude  v.  Baildon  Local 
Board,  L.  R.  10  Q.  B.  D.  394 ; 
48  L.  T.  (N.S.)  874;  47  J.  P.  644  ; 
doubted  in  Fenwick  v.  Croydon 
Rur.  San.  Auth.,  posr,  p.  301. 

(6)  Reg.  v.  Burnup,  50  J.  P.  598. 

(7)  Portsmouth  Corporation  v. 
Smith,  post,  p.  298. 
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38  & 39  Viet,  verdict  for  the  plaintiff  in  an  action  for  trespass  against  a local 
c'  1 2 -10,14  board  who  had  exercised  the  powers  of  sect.  150  in  relation  to 
a private  alley  or  court  leading  from  a highway  to  a mill  and 
to  about  twenty  cottages  which  abutted,  or  the  gardens  or 
yards  of  which  abutted,  on  the  alley.  There  was  considerable 
traffic  over  the  alley,  but  the  only  persons  having  a right  of 
road  over  it  were  the  owners  and  occupiers  of  the  adjoining 
property.1 

A local  Act  incorporated  sect.  53  of  the  Towns  Improvement 
Clauses  Act,  1 847,2  and  at  the  time  of  its  passing  a country 
road  ran  past  the  land  of  the  defendants.  In  1874  the  plain- 
tiffs bought  certain  land  of  the  defendants,  and  by  agreement 
the  road  was  widened  and  improved  at  the  expense  of  the 
plaintiffs.  In  1880  the  plaintiffs  paved  and  flagged  the  footway 
by  the  side  of  the  road,  and  sought  to  recover  the  expense  of 
the  work  from  the  defendants  as  adjoining  owners ; but  it  was 
held  that  the  defendants  were  not  liable  for  the  expense  of 
paving  and  flagging  the  footway  on  the  ground  that  the  road 
had  been  “ theretofore”  made  up.3  In  this  case  Lord  Black- 
burn and  Lord  Watson  doubted  whether  the  enactment  applied 
to  a country  road  which  was  not  a “ street  ” in  the  popular 
sense  of  the  term. 

An  application  to  a justice  by  a Local  Board  for  the  re- 
covery of  a proportion  of  the  expenses  of  sewering  a street  from 
the  owner  of  the  premises  abutting  thereon,  was  dismissed  by 
the  justice  on  the  ground  that  the  street  was  a highway  re- 
pairable by  the  inhabitants  at  large.  The  Local  Board  some 
years  afterwards  made  an  application  against  the  same  person 
for  the  recovery  of  a proportion  of  paving  expenses  subsequently 
incurred  in  respect  of  the  same  street,  and  a stipendiary  magis- 
trate made  an  order  for  the  payment  of  such  expenses ; and  it 
was  held  by  the  Court  of  Appeal  that  the  justices  had  no 
jurisdiction  to  adjudicate  directly  and  immediately  between 
the  parties  that  the  street  was  a highway  repairable  by  the 
inhabitants  at  large,  this  being  at  most  a matter  incidentally 
cognizable  by  them ; and  that  therefore  the  adjudication  on  the 
first  application  did  not  estop  the  Local  Board  from  recover- 
ing the  expenses  which  they  claimed  on  the  second  application, 
although  the  judgment  of  a court  of  concurrent  or  of  exclusive 
jurisdiction  directly  upon  the  point  would  have  been  conclusive 
upon  the  same  matter  between  the  same  parties  coming  in- 
cidentally in  question  in  another  court  for  a different  purpose.4 

Highways  repairable  by  the  Inhabitants  at  large. — With  regard 


(1)  Jowett  v.  Idle  Local  Board, 
57  L.  T.  (n.s.)  928;  affirmed  in 
C.  A.,  W.  N.  1888,  p.  87;  36  W. 
R.  530- 

(2)  10  & 11  Viet.  c.  34,  s.  53. 

(3)  Portsmouth  Corporation  v. 
Smith , L.  R.  10  App.  Cas.  364 ; 
54  L.  J.  Q.  B.  473  ; 53  L.  T.  (n.s.) 
394  ; 49  J.  P.  676. 

(4)  Reg.  v.  Hzitchings , L.  R.  6 


Q.  B.  D.  300  ; 50  L.  J.  M.  C.  35  ; 
29  W.  R.  724  ; 44  L-  T.  (N.s.)  364  ; 
45  J-  L 5°4  5 and  see  Heath  v. 
Overseers  of  Weaver  ham,  L.  R. 
1894,  2 Q.  B.  108 ; 63  L.  J.  M.  C. 
187  ; 70  L.  T.  (N.S.)  729  ; 42  W.  R. 
478  ; 58  J.  P.  557  ; North  Eastern 
Railway  Co.  v.  Dalton  Overseers , 
L.  R.  1898,  2 Q.  B.  66;  67  L.  J. 
Q.  B.  715  ; 78  L.  T.  (N.s.)  524. 
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to  the  meaning  of  this  expression,  see  the  note  to  the  preceding  39  Wet. 
section.1  As  to  streets  partly  repairable  by  the  inhabitants c*  55» s-  W1*. 
at  large,  see  the  note  to  the  last  clause  of  the  above  section. 

With  regard  to  the  maintenance  of  the  gratings,  flags,  &c., 
forming  the  roofs  of  cellars  under  the  street,  by  or  at  the 
expense  of  the  owners,  see  the  Public  Health  Acts  Amend- 
ment Act,  1890.2  See  also  sect.  26,  and  the  note  to  that 
section,  as  to  vaults,  arches,  and  cellars  under  streets. 

An  owner  received  notice  to  level  and  pave  part  of  a street 
under  the  Public  Health  Act,  1848, 3 and  under  an  enactment 
applying  to  the  place  which  declared  that,  on  the  owner’s  default 
of  giving  notice  of  objection,  it  should  “not  be  competent  forsuch 
person  to  question  the  validity  of  any  rate  or  charge  made  by 
the  Local  Board  or  local  authority  for  defraying  or  securing  the 
expenses  incurred  by  them  in  executing  such  works,  except  on 
the  ground  that  the  same  have  not  been  executed  in  conformity 
with  the  plan,  section,  specification,  or  estimates  thereof.”  4 The 
owner  had  not  before  the  time  limited  for  executing  the 
works  objected,  and  it  was  held  by  Blackburn  and  Hannen,  JJ. 

(Mellor,  J.,  dissentiente),  that  he  could  not  afterwards  set  up 
the  objection  that  the  street  was  a highway  repairable  by  the 
inhabitants.5  So  also  where  the  Private  Street  Works  Act, 

1892,  has  been  adopted,  the  objection  must  be  made  in  the 
first  instance.6  But  under  the  present  Act  it  is  a condition 
precedent  that  the  street  shall  not  be  a highway  repairable  by 
the  inhabitants  at  large.7 

This  distinction  between  “ a public  highway  ” and  “ a high- 
way repairable  by  the  inhabitants  at  large,”  is  illustrated  by  a 
case,8  in  which,  by  virtue  of  a local  Act,  an  action  was  brought 
by  a Local  Board  to  recover  certain  expenses  declared  by  the 
board  to  be  “private  improvement  expenses  ” under  sect.  69  of 
the  Public  Health  Act,  1848.  It  was  pleaded  that  the  street 
in  question  was  a “ public  highway.”  The  replication  alleged 
that  it  was  not  and  never  had  been  a “ public  highway  repair- 
able by  the  inhabitants  at  large ; ” and  on  demurrer  to  this 
replication  it  was  held  that  the  plea  was  nought,  because  it 
merely  alleged  the  street  to  be  a highway,  and  not  that  it  was 
a highway  repairable  by  the  inhabitants.  The  distinction  was 
not  observed  in  framing  the  69th  section  of  the  Public  Health 
Act,  1848,  which  applied  to  “any  present  or  future  street,  or 
any  part  thereof  (not  being  a highway),”  and  it  was  therefore 
enacted 9 that  the  term  “ highway  ” in  that  and  the  following 
section  of  the  Public  Health  Act,  1848,  should  mean  “any 
highway  repairable  by  the  inhabitants  at  large ; ” while  the 
present  section  is  expressly  limited  to  “ any  street  within  any 


(1)  Ante , p.  280. 

(2)  53  & 54  Vict.  c.  59,  s.  35 ,post. 

(3)  11  & 12  Viet.  c.  63,  s.  69. 

(4)  26  & 27  Vict.  c.  70,  s.  10. 

(5)  Reg.  v.  Livesey , 22  L.  T.  (n.  s.) 

47o  ; 34  J.  P.  645. 


post. 

(7)  See  Eccles  v.  Wirral  Rur. 
San.  Auth.,  post,  p.  321. 

(8)  Mayor  of  Stmcterland  v.  Her- 
ring, 17  J.  P.  741. 

(9)  15  & 16  Vict.  c.  42,  s.  13. 


Yn  v 


8 & 39  Viet. 

. 55,  s.  150,  n. 
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urban  district  {not  being  a highway  repairable  by  the  inhabitants 
at  large).” 

Brett,  J.,  said  that  a mere  dedication  by  the  owner  of  the  soil 
would  not  create  a highway,  and  that  both  dedication  by  the 
owner  and  user  by  the  public  must  concur  to  create  a road 
otherwise  than  by  statute  ; 1 which  implies  that  if  the  landowner 
throws  open  a way  over  his  land  with  the  animus  dedicandi , he 
may  nevertheless  subsequently  close  it  again,  unless  the  public 
have  actually  made  some  use  of  it.  The  case  in  question  had 
reference  to  a road  set  out  in  the  year  1808  by  inclosure  com- 
missioners, who  had  never  completely  carried  out  the  procedure 
prescribed  with  reference  to  the  setting  out  of  public  highways, 
and  who  could  have  had  no  other  powers  in  connection  with 
the  roads  than  those  which  they  derived  from  statute. 

Under  a local  Act  passed  in  1827,  which  was  to  be  in  force 
for  twenty-one  years,  enabling  commissioners  to  make  and 
maintain  a public  highway  from  W.  to  N.,  the  road  was  made 
only  from  N.  to  L.,  where  it  joined  a private  road.  During  the 
existence  of  the  local  Act  the  part  so  made  was  treated  as  a 
highway  repairable  by  the  parish,  and  after  the  repeal  of  the 
local  Act  the  public  continued  to  use  it  as  before ; and  although 
portions  of  it  were  not  kept  in  sufficient  repair,  rates  for  the 
repair  of  the  road  had  been  made  by  the  parish.  On  an  appeal 
from  a conviction  for  obstructing  the  road,  it  was  held  that 
there  was  evidence  from  which  the  sessions  might  find  that  the 
road  was  a highway  repairable  by  the  parish  ; and  that  sect.  23 
of  the  Highway  Act,  1885,  did  not  apply  to  it.  Per  Cole- 
ridge, J.  : When  the  Turnpike  Act  expired,  “ things  then 
reverted  to  the  state  they  were  in  at  common  law  before  the 
Act  passed.  The  owner  of  the  land  which  had  been  taken  for 
the  turnpike  road  might  resume  it,  and  the  parish  might  decline 
further  to  repair  it,  or  the  public  to  use  it.  But  the  owner 
might  continue  to  allow  the  public  to  use  the  road ; and  if  the 
public  did  use  it  as  a highway  the  burden  of  repair  would  fall 
upon  the  parish,  whether  they  would  or  not ; for  after  reason- 
able evidence  of  dedication  and  user,  it  is  no  answer  to  an  in- 
dictment against  the  parish  that  they  have  not  adopted  the 
highway.  But  it  is  said  that,  however  that  might  be  at  common 
law,  sect.  23  of  the  Highway  Act,  1835,  interposes  a difficulty, 
for  this  was  a road  which  it  was  sought  to  turn  into  a highway ; 
but  this  depends  upon  whether  sect.  23  applies  to  such  a case 
as  the  present.  It  appears  that  the  Legislature  contemplated 
the  case  of  a private  person  making  a road  for  the  purpose  of 
dedicating  it,  or  setting  out  a private  driftway  under  an  Inclo- 
sure Act,  and  not  such  a case  as  this.  Neither  do  the  words  of 
the  section  embrace  such  a case.  This  is  not  a road  made  by 
any  person  or  body  proposing  to  dedicate  it.  It  was  made  by 
turnpike  trustees,  who  had  no  power  to  dedicate  it.  It  was  not 

(1)  In  Cubitt  v.  Maxse , L.  R.  8 citing  Fisher  v.  Prowse , 31  L.  J. 
C.  P.  704;  42  L.  J.  C.  P.  278;  29  Q.  B.  212;  6 L.  T.  (n  s.)  71 1;  8 
L.  T.  (n.s.)  244;  21  W.  R.  789,  Jur.  (n.s.)  1208;  2 B.  & S.  770. 
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a road  made  so  as  to  bring  it  within  sect.  23,  but  was  left  to  the  3$  & 39  vicl' 
common  law.  I never  heard  it  laid  down  that  all  roads  were  c-55>s-  i5°>n' 
included  in  the  enactment  in  sect.  23.”  1 

An  award  under  an  Inclosure  Act  directed  a road  set  out  in 
1789  to  be  repaired  by  the  adjoining  owners,  but  as  it  had  been 
used  by  the  public  before  the  Highway  Act,  1835,  it  was  held 
to  be  repairable  by  the  inhabitants  at  large.2 

A street  made  before  the  passing  of  the  Highway  Act,  1835, 
in  the  town  of  Bradford,  had  been  repaired  by  the  owners  of 
the  land  in  the  year  1828,  and  the  public  had  ever  since  been 
allowed  freely  to  pass  through  it,  and  great  numbers  had  used 
it ; but  there  had  been  no  formal  dedication  or  certificate  of 
justices  under  sect.  23,  rendering  the  township  liable  to  repair 
it,  and  it  had  never  in  fact  been  repaired  by  anyone  since  the 
above  date,  and  did  not  need  repair.  In  the  year  1851  the 
Local  Board  of  the  district  of  Bradford  called  on  the  adjoining 
owner  to  sewer,  level  and  pave  it  under  sect.  69  of  the  Public 
Health  Act,  1848,  and  on  his  refusal,  did  the  work  themselves, 
and  obtained  an  order  of  justices  on  him  to  pay  the  expenses ; 
but  on  a case  stated  for  the  opinion  of  the  Queen’s  Bench,  it 
was  held  that  there  was  ample  evidence  that  the  road  was  a 
highway  dedicated  to  and  adopted  by  the  public,  and  the 
decision  of  the  justices  was  reversed  accordingly.3  This  case 
was  distinguished  in  one  in  which  the  evidence  of  the  public 
use  of  the  street  related  to  a period  long  subsequent  to  the  Act 
of  1835.4 

In  a later  case  sect.  150  was  held  applicable  where  the 
street  was  a highway  when  the  section  was  put  in  force,  but 
the  only  evidence  of  user  of  it  before  1835  was  consistent  with 
its  having  been  then  a mere  occupation  road,  or  if  public,  a 
mere  footpath.  Some  slight  repair  had  been  done  to  the  street 
by  the  rural  sanitary  authority  (who  subsequently  obtained 
urban  powers  under  sect.  150),  and  they  had,  by  acquiring  land 
from  the  owners,  widened  the  street  for  their  own  and  the 
public  convenience,  the  street  forming  an  approach  to  their 
sewage  farm ; but  there  was  no  evidence  of,  and  it  was  not 
alleged  that  there  had  been,  any  formal  adoption  of  the  liability 
to  repair  it  by  the  parish  or  highway  authority.5 

Again  certain  Inclosure  Commissioners,  by  their  award  which 
was  made  after  the  passing  of  the  Highway  Act,  1835,  viz., 
in  the  year  1849,  set  out  a public  highway  which  ran  in  the 


(1)  Reg.  v.  Thomas , 7 E.  & B. 
399  ; 3 Jur.  (n.s.)  713;  see  also 
Reg.  v.  Horley , 8 L.  T.  (n.s.)  382  ; 
11  W.  R.  433  ; Reg.  v.  Lordsmere , 
15  Q.  B.  689;  19  L.  J.  M.  C.  215; 
15  Jur.  82  ; 4 N.  S.  C.  205. 

(2)  Reg.  v.  Bradfield , L.  R.  9 

Q.  B.  552  ; 43  L.  J.  M.  C.  155  ; 

30  L.  T.  (n.s.)  700  : 22  W.  R.  693  ; 

38  J.  P.536. 


(3)  Illingworth  v.  Montgomery r 
2 L.  T.  (n.s.)  726;  24  J.  P.  101. 

(4)  Bceston  Urban  Sanitary 
Authority  v.  Cotton , Law  Times 
newsp.  24th  Jan.  1891. 

(5)  Fenwick  v.  Croydon  Rural 
Sanitary  Authority,  L.  R.  1891,  2 
Q.  B.  216  ; 60  L.  J.  M.  C.  161  ; 
65  L.  T.  (N.S.)  645  ; 40  W.  R. 
124;  55  J.  P.470. 
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38  & 39  Viet,  same  track  as,  and  included,  but  straightened  and  widened,  an 
c*  55> s*  i5°j  n*  ancient  highway  repairable  by  the  parish.  The  road  passed 
through  allotable  land  on  each  side,  except  that  on  one  side  in 
one  part  was  an  old  inclosure.  Before  and  since  the  award, 
the  parish  had  done  repairs  to  the  road,  but  the  commissioners 
had  taken  no  steps  for  putting  the  road  into  complete  repair 
pursuant  to  the  Inclosure  Act,1  nor  had  there  been  any  declara- 
tion by  justices  at  their  special  sessions  that  the  road  had  been 
fully  and  sufficiently  formed,  completed,  and  repaired  under 
sect.  23  of  the  Highway  Act,  1835.  Under  these  circumstances 
it  was  held  that  the  parish  was  not  indictable  for  not  repairing 
the  highway.2  So,  in  another  case,  a street  was  made  in  the 
year  1830,  connecting  two  public  highways,  and  opened  through- 
out to  the  public,  the  owner  of  the  land  intending  it  to  be  used 
as  a common  and  public  highway,  and  it  had  ever  since  been 
adopted  and  used  uninterruptedly  as  such ; but  there  was  in 
force  at  the  time  of  the  dedication  a local  Act  for  paving,  lighting, 
and  cleansing  the  town,  by  which  it  was  enacted  that  when  any 
new  streets  should  be  made  in  the  town,  and  well  and  effectually 
flagged  and  paved  to  the  satisfaction  of  the  Improvement  Com- 
missioners appointed  under  the  Act,  the  commissioners,  on 
application  by  the  owner  or  owners  of  the  soil,  should,  by  writing 
under  their  hands,  declare  the  same  to  be  public  highways, 
and  that  from  and  after  such  declaration  the  same  should  be 
deemed  and  taken  to  be  highways  and  be  repaired  by  the  com- 
missioners. The  commissioners  had  never  declared  the  street 
a public  highway  under  this  enactment,  and  neither  they,  nor 
the  landowners,  nor,  when  the  Public  Health  Act  was  put  in 
force  in  the  district,  the  Local  Board,  had  ever  repaired  it. 
Under  these  circumstances  it  was  held  that  though  the  street 
would  have  been  a highway  which  the  inhabitants  at  large 
would  have  been  bound  to  repair,  if  the  matter  had  rested  on 
the  common  law,  the  provisions  of  the  local  Act  prevented  it 
from  being  so  repairable  without  adoption  by  the  commis- 
sioners, and  that  therefore  the  Local  Board  could  cause  it  to 
be  repaired  at  the  expense  of  the  owners  under  sect.  69  of  the 
Public  Health  Act,  1848.3  The  foregoing  decision  was  affirmed 
by  the  Exchequer  Chamber  in  a subsequent  case,4  in  which 
the  Court  held  that  the  fact  that  the  local  Act  had  been  re- 
pealed did  not  render  null  and  void  the  effect  which  that  Act 
had,  while  it  was  in  existence,  of  making  the  road  not  repair- 
able by  the  inhabitants  at  large.5  This  case  was  distinguished 
in  another,6  in  which  a local  Act  exempted  all  persons 

(n.s.)  865;  32  L.  J.  C.  P.  86. 

(5)  See  also  on  this  point  Gwynne 
v.  Drewitt,  L.  R.  1894,  2 Ch.  616  ; 
63  L.  J.  Ch.  870;  71  L.  T.  (N.s.) 
190  ; 43  W.  R.  551  ; 60  J.  P.  104. 

(6)  Hirst  v.  Halifax  Local  Board, 
L.  R.  6 Q.  B.  181  ; 40  L.  J.  M.  C. 
43  ; 19  W.  R.  279  ; 35  J.  P.  261. 


(1)  41  Geo.  3,  c.  109,  ss.  8,  9. 

(2)  Reg.  v.  East  Hagbourne,  28 
L.  J.  M.  C.  71  ; 1 Bell.  C.  C.  R. 

135 ; 5 Jur-  (N-s-)  346. 

(3)  Wallington  v.  White,  10  C.  B. 
(N.s.)  128;  30  L.  J.  M.  C.  209  ; 4 
L.  T.  (N.s.)  290  ; 7 Jur.  (N.S.)  1013. 

(4)  Wiles  v.  Wallington,  13  C.  B. 
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paying  the  rates  levied  by  the  commissioners  under  that  Act  38  & 39  Viet- 
from  all  other  charges  for  paving  and  lighting  the  streets.  Ct  55 » s-  lS°*  n< 
The  Act  did  not  require  a street  to  be  adopted  by  the 
commissioners  before  it  could  become  repairable  by  the 
inhabitants,  and  it  was  held  not  to  have  prevented  a street, 
which  had  been  open  to  the  public  since  1819,  from  becoming 
so  repairable. 

Under  a local  Act  of  1838,  the  occupier  of  a house  in  a 
street  formed  in  about  the  year  1859,  and  ever  since  used  by 
the  public,  was  held  liable  to  contribute  in  1874  to  the  recent 
completing  of  the  street.2 

Vice-Chancellor  Bacon,  upon  certain  evidence,  found  that 
there  had  been  no  dedication  in  fact  to  the  public  use  of  the 
way  then  in  question,  and  that  whatever  presumption  of  inten- 
tion could  be  derived  from  a covenant  in  a conveyance  of  the 
land  made  in  1850,  or  from  a plan  made  on  a subsequent 
attempt  to  sell  the  land,  in  which  the  locus  in  quo  was  described 
as  an  intended  street  ten  yards  wide,  from  user  by  the  public 
for  eighteen  years,  and  from  other  matters  relied  on  by  the 
defendants,  such  presumption  was  conclusively  and  effectually 
rebutted  by  the  proof  of  earnest,  frequent,  and  unmistakable 
interruption.  The  way  was  therefore  not  a highway  at  all,  and 
consequently  not  a street  to  which  the  69th  section  of  the 
Public  Health  Act,  1848,  was  applicable.  The  learned  Vice- 
Chancellor,  however,  went  on  to  consider  a contention  that 
even  if  the  defendants  succeeded  as  to  the  alleged  dedication 
and  public  use  of  the  way  over  the  land,  they  could  not  enforce 
the  notice.  He  laid  down  the  principle  that,  assuming  that  the 
road  had  been  made  as  the  defendants  asserted,  that  would  affix 
no  liability  upon  the  plaintiff ; that  is,  if  the  plaintiff  had  thrown 
open  his  land  from  end  to  end,  and  had  permitted  the  public  to 
traverse  and  use  a passage  over  it  at  their  pleasure,  that  would 
not  make  him  liable  to  keep  it  in  repair;  but  he  continued 
“ in  the  public  interest  a highway  must  and  ought  to  be  repaired, 
and  the  legal  liability  so  to  repair  rests  of  necessity  upon  the 
inhabitants  at  large.”  3 This  last  proposition  was  in  accordance 
with  the  law  as  it  was  at  the  time  of  the  passing  of  the  High- 
way Act,  1835,  and  the  Vice-Chancellor  appears  to  have  con- 
sidered that  sect.  23  of  that  Act  did  not  relieve  the  inhabitants 
of  the  liability  which  would  otherwise  have  been  thrown  upon 
them  with  respect  to  new  highways,  and  that  it  applied  only  to 
the  case  of  persons  intending  to  pursue  the  course  prescribed 
by  the  section,  “ who  were  liable  ratione  tenure , or  otherwise,  to 
keep  the  highway  in  repair,  and  who  together  with  the  vestry 
of  the  parish  desired  to  commute  such  liability.”  The  case, 
however,  to  which  the  Vice-Chancellor  referred  in  support  of 

(l)  Birkenhead  Improvement  Com-  (2)  Healey  v.  Corporation  of  Bat  - 

missioners  v.  Sansom,  34  L.  T.  (n.S.)  ley,  L.  R.  19  Eq.  375  ; 44  L.  J.  Ch. 

*75;  4°J-  P.406.  642. 


304 


The  Public  Health  Act , 1875.  [Part 


38  & 39  Viet,  this  holding,1  seems  merely  to  have  decided  that  the  Public 
c'  55j  s*  1 5°» n*  Health  Act,  1848,  like  the  Highway  Act,  1835,  did  not  create 
any  new  liability  or  right  of  action,  not  that  the  Act  of  1835 
did  not  relieve  the  inhabitants  of  a liability  which  the  common- 
law  would  have  imposed  upon  them. 

An  enactment  in  a local  Act  similar  to  sect.  150  but  extend- 
ing to  any  street  “ whether  a public  highway  or  not,”  was  held 
to  extend  to  highways  repairable  by  the  inhabitants  at  large.2 

Urban  authorities  are  authorized  to  make  new  streets ; 3 
and  it  appears  that  such  streets  will  necessarily  be  repairable  by 
the  inhabitants  at  large ; for  it  was  decided  that  they  could  not 
be  dealt  with  under  sect.  69  of  the  Public  Health  Act,  1848.4 

Where  a magistrate,  after  hearing  evidence,  dismissed  a com- 
plaint for  recovery  of  expenses  of  paving  a new  street,  under 
the  Metropolis  Management  Act,  1855,  on  the  ground  that 
the  street  was  a public  highway  before  the  passing  of  the 
Act,  it  was  held  (Erie,  J.,  dissentiente ) on  a motion  calling  on 
him  to  show  cause  why  he  should  not  hear  and  adjudicate, 
that  he  had  done  so,  and  the  Court  could  not  interfere.  Erie,  J., 
however,  was  of  opinion  that  the  magistrate’s  decision  was  of  a 
fact  going  to  his  jurisdiction,  and  therefore  that  the  Court  could 
review  it.”  5 

The  expenses  of  repairing  private  or  occupation  roads,  set 
out  under  Inclosure  Acts,  may  be  raised  by  a rate  on  the  land- 
owners,  who  are  themselves  to  appoint  a rating  officer.6 

Street  not  “paved,  &*c.,  to  the  satisfaction  of  the  Urban 
Authority — By  the  interpretation  clause  of  the  Public  Health 
Acts  Amendment  Act,  1890,  which  is  in  force  without  being 
expressly  adopted,  a street  asphalted  or  paved  with  wood,  tar 
paving,  or  artificial  stone,  or  other  improved  paving  of  any  kind, 
is  to  be  deemed  “ paved  ” within  the  meaning  of  the  Public 
Health  Acts ; but  is  not  to  be  deemed  paved  to  the  satisfaction 
of  an  urban  authority  unless  paved  with  such  kind  as  well  as 
with  such  quality  of  paving  as  the  authority  consider  suitable.7 

The  owners  of  certain  land  laid  out  plots  for  building  with 
roads,  and  engaged  a contractor  to  make  the  roads  to  the  satis- 
faction of  the  Local  Board.  The  surveyor  of  the  board  did 
in  fact  approve"  of  the  roads,  but  he  did  not  report  the  matter, 
and  no  final  approval  by  the  board  was  ever  given ; but  the 
board,  having  a burial-ground  near  to  the  land,  did  in  fact  keep 


(1)  Gibson  v.  Mayor,  &c.,  of 
Preston,  L.  R.  5 Q.  B.  218;  10 
B.  & S.  942  ; 39  L.  J.  Q.  B.  131  ; 
18  W.  R.  689  ; 22  L.  T.  (N.S.)  293  ; 
34  J.  P.342. 

(2)  Ashton-under- Lyne  Corpora- 
tion v.  Pugh,  67  L.  J.  Q.  B.  32  ; 
77  L.  T.  (N.S.)  583  ; 46  W.  R.  100 ; 
61  J.  P.  788. 

(3)  See  sect.  254,  post. 

(4)  Kingston  - upon  - Hull  Local 


Board  v.  Jones,  1 H.  & N.  489  ; 
26  L.  J.  Ex.  33  ; 2 Jur.  (n.S.)  1 193  ; 
5 W.  R.  161. 

(5)  Reg.  v.  Dayman , 26  L.  J. 
M.  C.  128  ; 7 E.  & B.  672  ; 3 Jur. 
(N.s.)  744;  22  J.  P.  39. 

(6)  11  & 12  Viet.  c.  99,  ss.  5-7. 
And  see  3 & 4 Wm.  IV.  c.  35,  as 
to  the  recovery  of  the  rates. 

(7)  53  & 54  Viet.  c.  59,  s.  n 
(2),  post. 
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part  of  the  roads  for  some  time  in  repair.  Afterwards  the  board  38  & 39  vict- 

called  upon  the  owners  to  sewer  the  road,  and  on  one  of  them  c*  S*I5°> n- 

failing  to  do  so,  did  the  work  themselves,  and  sought  to  recover 

the  expenses.  The  Court  held  that  as  they  had  never  indicated 

their  satisfaction,  they  were  not  estopped  from  recovering.1 

But  where  a Local  Board  agreed  with  the  owner  of  a building 

estate  that  a new  road  should  be  made  to  the  satisfaction  of 

their  surveyor  and  then  be  adopted  by  them,  and  the  County 

Court  Judge,  having  found  as  a fact  that  the  board  had  treated 

the  case  as  falling  within  s.  146,  refused  to  enforce  payment 

of  expenses  subsequently  incurred  under  s.  150,  although  the 

requirements  of  s.  152  had  not  been  complied  with,  the  Court 

declined  to  interfere  with  his  decision.2 

But  in  a case  under  the  Metropolis  Management  Amend- 
ment Act,  1 86 2, 3 it  was  held  that  where  the  owner  of  houses 
in  a “ new  street”  had  already  constructed  a sewer,  which  the 
district  board  took  up  and  replaced  by  another  for  the  drainage 
of  the  neighbourhood,  he  could  not  be  required  to  pay  any  part 
of  the  cost  of  the  substituted  sewer.4 

This  was  followed  by  the  Court  of  Appeal  in  a case  arising 
under  the  present  Act,  in  which  the  magistrates  had  found  that 
the  street  in  question  had  been  sufficiently  drained  by  the  then 
owners,  a land  company,  before  the  constitution  of  the  Local 
Board  in  1868.  The  board,  in  order  to  adapt  the  sewerage  of 
the  street  to  their  general  system,  required  the  owners  in  the 
year  1884  to  sewer  the  street  in  a*  different  manner.  It  was 
held  that  the  original  sewer  was  not  made  for  the  profit  of  the 
company,  but  vested  in  the  Local  Board,  that  the  expenses  of 
altering  the  system  ought  to  be  borne  by  them,  and  that  the 
frontagers  were  not  liable  under  sect.  150. 5 Per  Lord  Esher, 

M.R. : “ The  moment  this  sewer  vested  in  the  respondents,  it 
became  their  duty  do  see  that  it  was  sufficient  for  the  require- 
ments of  the  street  and  the  inhabitants  of  the  street,  and  if  the 
respondents  were  not  satisfied  with  the  sewer  they  might  at 
that  time  have  exercised  the  powers  given  to  them  by  sect.  150 
of  the  Public  Health  Act.  They  must,  of  course,  be  allowed 
a reasonable  time  to  make  up  their  mind  as  to  whether  the 
sewer  was  sufficient ; but  if  they  did  nothing  or  expressed  no 
view  on  the  subject  within  that  reasonable  time,  it  must,  having 
regard  to  the  circumstances  and  the  provisions  of  the  Act  of 
Parliament,  be  taken  as  conclusive  upon  the  respondents  that 
they  were  satisfied  with  the  sewer.  Now  it  appears  to  me 


(1 ) Smith  v.  Croydon  Local  Board, 

32  J.  P.  709. 

(2)  Bromley  Local  Board  v.  Lans- 
bury,  Times  newsp.  5th  Dec.  1894. 

(3)  25  & 26  Viet.  c.  102,  ss.  44, 
52>  1 12. 

(4)  Fulham  District  Board  v. 
Goodwin , L.  R.  I Ex.  D.  400  ; 35 
L.  T.  (n.s.)  907  ; 41  J.  P.  134.  See 


also  Vestry  of  St.  Giles , Camberwell 

v.  Hunt , 56  L.  J.  M.  C.  65 ; 52 
J.  P.  132. 

(5)  Bonella  v.  Twickenham  Local 
Board , 57  L.  J.  M.  C.  I ; L.  R. 
20  Q.  B.  D.  63;  58  L.  T.  (n.s.) 
299  ; cf.  Lodge  v.  Huddersfield  Cor- 
poration, 62  J.  P.  515. 
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38  & 39  Viet,  that  if  the  respondents  were  once  satisfied  with  the  sewer,  they 
c*55»  n-  could  not  afterwards  take  proceedings  under  sect.  150.  The 
powers  which  are  given  by  that  section  as  to  sewers  must  be 
exercised  once  for  all,  and  must  be  exercised  at  the  time  when 
it  is  open  to  the  urban  authority  to  declare  that  the  street  is 
not  sewered  to  their  satisfaction.”  In  a subsequent  case  two 
roads  had  been  laid  out  and  sewers  constructed  in  1867 
and  1868.  A Local  Board  were  constituted  in  1873,  and  in 
1881  called  upon  the  frontagers  to  sewer,  level,  pave,  and  make 
good  the  roads.  Chitty,  J.,  having  found  upon  the  evidence 
that  having  regard  to  the  character  of  the  district,  the  nature 
of  the  ground,  and  the  time  and  work  that  were  necessary  for 
properly  sewering  and  draining  the  roads,  there  had  been  no 
unreasonable  delay  on  the  part  of  the  board  in  putting  their 
powers  in  operation,  and  that  they  never  were  satisfied  that 
the  roads  in  question  were  properly  sewered,  &c.,  but  had 
reasonable  grounds  for  being  dissatisfied,  held  that  the  appor- 
tioned expenses  rightly  included  the  cost  of  making  the  sewer ; 
and  the  Court  of  Appeal  declined  to  interfere  with  his  decision.1 

A part  of  a street  maybe  sewered  to  the  satisfaction  of  a local 
authority  within  the  meaning  of  sect.  150,  although  the  sewer 
in  the  part  in  question  has  for  the  time  being  no  outfall,  but 
forms  portion  of  a general  scheme  of  sewerage  which  when  com- 
pleted will  afford  it  an  outfall.  Thus,  if  the  local  authority  by 
their  proper  officer  inspect  a sewer,  which  is  in  course  of  con- 
struction and  is  being  laid  by  a private  individual  in  accord- 
ance with  plans  submitted  to  and  approved  of  by  the  local 
authority,  and  do  not  thereupon  disapprove  of  it,  they  cannot 
afterwards  call  upon  the  frontagers  to  re-sewer  the  street  if  they 
find  that  the  sewer  so  laid  has  become  ruinous  before  it  has 
been  provided  with  an  outfall  and  come  into  use.2  But  where 
an  owner,  in  the  exercise  of  his  right  of  draining  seven  houses 
into  a sewer,  laid  a drain  for  them  under  the  adjoining  footway, 
not  at  a sufficient  depth  to  drain  the  street  or  other  properties 
along  it,  and  neither  he  nor  the  local  authority  intended  the 
drain  to  be  regarded  or  accepted  as  sewerage  of  that  part  of 
the  street,  the  local  authority  were  entitled  to  have  that  part 
sewered  under  sect.  150,  although  the  drain  was  a “sewer” 
vested  in  them.3  And  in  a later  case  Kekewich,  J.,  said  that 
it  would  be  wrong  to  say  that  a street  is  “ sewered  ” when 
there  is  nothing  more  than  a series  of  sewers  draining  some  of 
the  houses  on  one  side  in  one  direction,  and  some  of  the 
houses  on  the  other  side  in  another  direction,  and  not  forming 
parts  of  one  system  ; and  that  in  a case  where  a street  is 
gradually  growing,  the  time  within  which  the  local  authority 
are  to  determine  whether  a street  has  been  sufficiently  sewered 


(1)  Walthamstow  Local  Board  v. 
Staines , L.  R.  1891,  2 Ch.  606  ; 60 
L.  J.  Ch.  738  ; 65  L.  T.  (N.s.)  430. 

(2)  Hornsey  Local  Board  v. 

Davies , L.  R.  1893,  1 Q.  B.  756  ; 


62  L.  J.  Q.  B.  427  ; 68  L.  T.  (n.s.) 
5°3  ; 57  J.  P.  612. 

(3)  Handsworth  Local  Board  v. 
Taylor , L.  R.  1897,  2 Ch.  442,  71; 
69  L.  T.  (N.s.)  798;  58  J.  P.  9. 
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or  not,  must  be  an  elastic  one,  depending  upon  the  circum-  38  & 39  Viet. 
stances.1  Hawkins  and  Channell,  JJ.,  considered  that  those  c*  s*  15°>n- 
cases  referred  only  to  a “ growing  street,”  and  distinguished 
them  in  a case  where  there  had  been  no  change  in  the  street 
for  seventy  years.2 

Under  the  Metropolis  Management  Amendment  Act,  1890, 3 
which  allows  a vestry  or  district  board  to  execute  “ any 
necessary  works  of  repair”  upon  a carriage  road,  without 
prejudice  to  their  power  to  recover  the  cost  of  paving  it  as  a 
new  street,  it  was  held  that  it  was  for  them  to  decide  as  to  the 
necessity  for  the  works,  and  that  they  were  not  bound  to  prove 
such  necessity  on  proceeding  to  recover  the  expenses.4 

If  the  road  is  not  paved,  &c.,  to  the  satisfaction  of  the  urban 
sanitary  authority,  the  obtaining  and  enrolling  a certificate 
under  the  Highway  Act,  183 5, 5 will  not  render  it  repairable  by 
the  inhabitants  at  large.6 

The  provisions  of  sect.  150  (except  as  regards  the  sewering 
of  the  street)  may  be  applied  to  the  same  street  more  than 
once.  For  in  1887  certain  streets  were  laid  out  in  accordance 
with  plans  previously  approved  by  the  then  rural  sanitary 
authority  (the  plans  not  showing  any  metalling,  as  to  which 
the  defendant  admitted  his  liability),  but  there  was  no  evidence 
that  the  authority  had  approved  of  the  work.  In  1888  the 
area  comprising  the  streets  became  an  urban  district,  and  in 
1891,  the  paving  and  channelling  being  in  a bad  condition, 
the  local  board  required  the  frontagers  to  metal,  pave  and 
channel  the  streets.  In  an  action  in  the  county  court  to 
enforce  the  charge  on  the  premises  under  sect.  257  in  respect 
of  the  cost  of  the  work,  the  judge  found  for  the  local  board  as 
regards  the  metalling  only.  The  board  appealed,  and  their 
appeal  was  allowed.  Per  Lord  Russell,  C.J.  : “ Reading 
sect.  150  according  to  its  literal  and  natural  meaning,  I am  of 
opinion  that  so  long  as  a street  has  not  become  repairable  by 
the  inhabitants  at  large,  and  is  not  paved  and  channelled  to 
the  reasonable  satisfaction  of  the  urban  authority,  they  may 
call  upon  the  frontagers  to  do  what  is  necessary  in  those 
respects.  ...  If  they  [the  urban  authority]  ought  reasonably 
to  be  satisfied  with  the  condition  of  a private  street  it  is  not 
enough,  in  order  to  justify  them  in  proceeding  under  sect.  150, 
to  say  that  they  are  dissatisfied.”  7 

The  Notice. — If  the  preliminary  notice  to  pave,  &c.,  be  not 


(1)  Handsworth  District  Council 
v.  Derrington , L.  R.  1897,  2 Ch. 
438 ; 66  L.  J.  Ch.  691  ; 77  L.  T. 
(n.s.)  73  ; 61  J.  P.  518. 

(2)  Rishton  v.  Haslingden  Cor- 
poration, L.  R.  1898,  1 Q.  B.  294  ; 
67  L.  J.  Q.  B.  387  ; 77  L.  T.  (n.s.) 
620  ; 62  J.  P.  85. 

(3)  S3  & 54  Viet.  c.  66,  s.  3. 

(4)  Stroud  v.  Wandsworth  Dis- 


trict Board, , L.  R.  1894,  2 Q.  B.  1 ; 
63  L.  J.  M.  C.  88  ; 70  L.  T.  (n.s.) 
190;  42  W.  R.  355;  58  J.  P.  652. 

(5)  5 & 6 Wm.  IV.  c.  50,  s.  23. 

(6)  Reg.  v.  Dukin field, post , p.  327. 

(7)  Barry  and  Cadoxton  Local 
Board  v.  Parry,  L.  R.  1895,  2 Q. 
B.  no;  64  L.  J.  Q.  B.  512;  72 
L.  T.  (n.s.)  692  ; 43  W.  R.  504  ; 
59  J.  P.  421. 
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given,  the  expenses  cannot  be  recovered;  for  the  owner  has  a 
right  to  contest  his  liability  on  the  ground  that  the  street  is  a 
highway  repairable  by  the  inhabitants  at  large.1  Such  expenses 
were  therefore  not  recoverable,  where  the  notices  were  served 
on  persons  who  had  previously  conveyed  away  their  interest  in 
the  premises.2  So  also  the  charge  on  the  premises  created  by 
sect.  257  is  not  enforceable,  where  the  notice  has  not  been  given, 
even  though  there  may  have  been  a part  payment  of  the  expenses 
by  a person  who  has  since  ceased  to  be  owner  of  the  premises.3 

It  is  not  absolutely  necessary  to  insert  the  name  of  the  person 
to  whom  the  notice  is  addressed,  for  by  the  last  clause  of 
sect.  267,  “any  notice  by  this  Act  required  to  be  given  to  the 
owner  or  occupier  of  any  premises,  may  be  addressed  by  the 
description  of  the  ‘ owner  ’ or  ‘ occupier  ’ of  the  premises  (naming 
them)  in  respect  of  which  the  notice  is  given,  without  further 
name  or  description.”  It  is  desirable  that  the  name  of  the  person 
should  be  set  out  when  it  is  known ; but  if  there  is  any  doubt 
a notice  should  be  served  in  the  manner  provided  by  sect.  267, 
whether  or  not  one  is  also  served  personally  on  the  supposed 
owner.4 

With  regard  to  the  meaning  of  the  term  “ owner,”  see  the 
interpretation  clause,  sect.  4,  and  the  note  thereon.5 

The  seal  of  the  urban  authority  need  not  be  affixed,  but 
the  signature  of  the  “ clerk,  surveyor,  or  inspector  of  nui- 
sances,” will,  according  to  sect.  266,  be  sufficient  authentication  : 
though,  as  the  form  given  in  the  schedule  is  intended  to  be  signed 
by  the  clerk,  it  would  be  as  well  that  the  clerk  should  always 
sign  the  notices  under  the  present  section.  At  all  events  the 
inspector  of  nuisances  would  not  seem  to  be  the  proper  officer 
to  sign  them.  On  this  point,  the  following  case  may  be  noted  : — 
Where  a committee  of  a Local  Board  passed  certain  resolutions 
relating  to  the  sewering,  levelling,  &c.,  of  certain  streets,  and 
the  minutes  of  the  committee  were  submitted  for  the  approval 
of  the  Local  Board,  who  by  resolution  approved  of  them,  and 
directed  the  matters  referred  to  to  be  carried  out,  and  notices 
were  thereupon  served  upon  the  various  parties  in  the  name  of 
the  board  to  do  the  works  required ; this  was  held  to  be  suffi- 
cient, as  the  acts  done  were  the  acts  of  the  board,  and  the 
notices  did  not  require  to  be  under  seal  and  under  the  hands 
of  five  of  their  body,  in  accordance  with  the  provisions  of  the 
Public  Health  Act,  1848,6  relating  to  the  authentication  of 
documents.7 


(1)  Jarrow  Local  Board  v.  Ken- 
nedy, L.  R.  6 Q.  B.  128;  19  W.  R. 
275  ; 35  J.  P.  248 ; Farnworth  Local 
Board  v.  Compton , 34  W.  R.  334. 

(2)  Walls  end  Local  Board  v. 
Murphy , 61  L.  T.  (N.S.)  777. 

(3)  Farnworth  Local  Board  v. 
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(5)  Ante,  p.  15. 

(6)  11  & 12  Viet.  c.  63,  s.  35. 
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A form  for  the  notice  is  given  in  Sch.  IV.,  and  it  may  38  & 39  Viet, 
be  either  written  or  printed,  or  partly  one  and  partly  the  c‘  55» s-  15°>n- 
other. 

With  regard  to  the  form  of  notice,  it  should  be  observed  that 
the  notice  will  be  bad  if  it  do  not  sufficiently  specify  the  works 
required  to  be  done.1  But  it  may  specify  them  by  reference 
to  other  accessible  documents;  and  a notice,  informing  the 
owners  that  the  street  was  not  “sewered,  levelled,  &c.,”  and 
intimating  that  in  default  the  works  would  be  executed  by  the 
Local  Board,  was  held  under  the  Public  Health  Act,  1845,  to 
be  sufficient,  without  going  on  to  specify  the  breadth,  level,  or 
any  other  particulars, — the  notice  containing  a note  at  the 
foot : “ Particulars  of  the  necessary  works  may  be  obtained 
from  the  Borough  Surveyor’s  Office,  No.  3,  Town  Hall,” 
where  plans  and  specifications  were  lodged.2  And  now, 
it  will  be  observed,  the  above  section  of  this  Act  expressly 
provides  that  a reference  in  the  notice  to  the  deposited  plans 
will  suffice. 

Huddleston,  B.,  and  Manisty,  J.,  differed  on  the  ques- 
tion whether  the  deposit  of  plans  was  directory  or  not,  the 
latter  judge  being  of  opinion  that  it  was  not  merely  directory.3 

A notice  required  the  owner  to  pave  so  much  of  the  street  as 
abutted  on  the  premises,  but  the  plans  and  sections  deposited 
showed  works  to  be  done  which  would  include  part  of  the 
garden  in  front  of  the  house  as  well  as  of  the  street.  It  was 
held  that  the  notice  was  good  pro  tanto , and  that  the  justices 
ought  to  enforce  it  by  ordering  payment  for  the  work  properly 
done.4 

The  following  case  is  important  as  showing  the  liability  which 
a Local  Board  may  incur  in  respect  of  works  executed  by  them 
under  the  above  section  when  the  notices  on  the  owners  are 
informal.  A Local  Board  gave  notice  to  the  owners  of  premises 
in  a private  street  to  sewer,  &c.,  and  on  the  default  of  the 
owners,  contracted  with  the  plaintiffs  to  do  the  work,  stipu- 
lating as  follows  : — “ The  work  to  be  completed  within  five 
months,  and  the  contractors  to  be  paid  for  the  work  when  the 
money  is  collected  from  the  owners  of  the  adjacent  property.” 

The  notices  which  were  served  upon  the  owners  were  bad,  as 
they  did  not  sufficiently  specify  the  works,  and  the  money  could 
not  be  collected  from  the  owners,  and  the  Local  Board  not 
being  in  possession  of  funds  to  pay  the  contractors,  the  latter 
brought  their  action  upon  the  contract.  It  was  held  that  the 
contractors  might  sue  the  Local  Board  on  an  implied  under- 
taking that  the  board  was  in  a condition  to  collect  the  money, 
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and  had  done  or  would  do  all  that  was  in  their  power  to  collect 
it,  and  judgment  was  accordingly  given  for  the  plaintiffs.1 

Where  one  owner  out  of  six  made  default  in  executing  works 
pursuant  to  a notice  under  sect.  150,  the  urban  sanitary  authority 
were  held  not  to  be  bound,  before  executing  the  works,  to  give 
a fresh  notice  to  the  owner  in  default  specifying  the  particular 
works  which  remained  to  be  done.2 

Service  of  Notice. — The  notice  may  be  served  personally  or 
by  post,  or  left  at  the  residence  of  the  person  named  in  it ; 
or  if  it  is  addressed  to  “ the  owner  ” or  “ the  occupier,”  it 
may  be  delivered  to  any  one  on  the  premises,  or,  if  there  is  no 
one  there,  it  may  be  affixed  to  the  premises  in  a conspicuous 
place  : see  sect.  267. 

It  has  been  held  that  service  of  the  notice  on  a person  de  facto 
receiving  the  rent,  is  a service  on  the  owner.3  So  also  the  service 
of  the  notice  upon  a clerk  at  the  office  of  the  “owner,”  where 
the  owner  carried  on  his  business,  was  held  to  be  a sufficient 
service,  and  to  be  a service  upon  some  “ inmate  of  his  place 
of  abode”  under  sect.  150  of  the  Public  Health  Act,  1848, 
which  was  similar  to  sect.  267  of  the  present  Act,  except  that 
the  latter  section  is  not  confined  to  “ inmates.”  Per  Pollock, 
C.B.,  that  section  is  in  aid  of  the  service  of  notices,  and  applies 
where  the  name  of  the  owner  or  occupier  is  unknown,  in  which 
case  it  prescribes  a particular  mode  of  delivery.4 

Premises  frotiting , adjoining,  or  abutting  on  the  Street. — The 
fact  that  no  part  of  the  street  itself  belongs  to  the  owner  of  the 
adjoining  premises  is  immaterial.5 

A railway  and  canal  company  whose  premises  abutted  on  a 
street,  but  with  a fence  between  them  and  the  street,  were  held 
liable  to  be  charged.6 

By  the  Metropolis  Management  Acts,7  the  costs  of  paving  a 
new  street  under  the  compulsory  powers  of  the  former  Act  are 
payable  by  the  owners  of  the  houses  “ forming ” the  street  and 
of  the  land  “ bounding  or  abutting  on  ” such  street,  and  are  to  be 
apportioned  by  the  vestry  or  district  board  of  works. 

And  where  a railway  ran  in  a cutting  adjoining  a new  street 
which  a vestry  in  the  metropolis  were  about  to  pave,  and  the 
railway  was  separated  from  the  street  by  a wall,  through  which 
there  was  no  communication  between  the  street  and  the  rail- 
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way,  it  was  held  that  within  the  meaning  of  the  Metropolis  38  & 39  Viet. 
Management  Act,  1862, 1 2 the  railway  “ bounded ” the  street.2  c*55>s-  n* 

Strips  of  land  belonging  to  a railway  company  abutting  upon 
a street,  and  kept  and  used  for  the  sole  purpose  of  repairing 
the  arches  of  the  railway  viaduct,  were  chargeable  with  the  costs 
of  paving  the  street  under  the  Metropolitan  Acts,  as  was  also 
land  used  only  as  a buttress  for  the  railway  embankment,  and 
to  allow  for  slippings  from  it.3 

But  in  a case  in  which  a line  of  railway  was  situate  in  a deep 
cutting  at  a place  where  a road  was  carried  over  on  a bridge 
from  one  boundary  of  the  line  to  another,  supported  on  stone 
piers  erected  on  the  slope  of  the  cutting,  it  was  held  that 
the  line  and  the  slopes  of  the  cutting  did  not  “ bound  or  abut 
on”  the  road  within  the  meaning  of  the  same  Acts.4 

And  in  a subsequent  case  a railway  line  ran  in  a deep 
cutting,  and  a highway  was  carried  over  it  (nearly  at  right 
angles)  by  a bridge  built  by  the  railway  company  under  statutory 
powers  and  in  pursuance  of  the  Railways  Clauses  Consolida- 
tion Act,  1 845. 5 The  parapets  of  the  bridge  consisted  of 
two  walls  resting  upon  arches  which  had  their  foundations 
(outside  the  lines  of  the  roadway)  in  the  railway  company’s 
land.  The  walls  were  not  used  by  the  company  otherwise  than 
as  fences  for  the  bridge.  The  District  Board  of  Works  having 
paved  the  highway,  which  was  admitted  to  be  a new  street 
within  the  meaning  of  the  Metropolis  Management  Act,  185 5, 6 
the  House  of  Lords  decided,  reversing  the  decision  of  the  Court 
of  Appeal,  that,  assuming  the  fence-walls  to  be  the  railway 
company’s  land,  the  company  were  not  “ owners  of  land  bound- 
ing or  abutting  on  ” the  highway,  and  were  not  liable  as  owners 
of  the  fence-walls  to  contribute  to  the  expenses  of  paving.  It 
was  held  also,  by  Lords  Blackburn  and  Watson,  that  the  railway- 
line and  slopes  being  much  below  the  level  of  the  highway,  the 
company  were  not  in  respect  of  such  line  and  slopes  “owners 
of  land  bounding  or  abutting  on”  the  highway,  and  were  not 
liable  as  owners  of  the  line  and  slopes  to  contribute  to  the 
expenses  of  paving.7 

Where  the  Private  Street  Works  Act,  1892,  has  been  adopted 
in  lieu  of  sects.  15  0-15  2 of  the  present  Act,  railway  and 
canal  premises,  having  no  direct  communication  with  a street 
not  in  existence  at  the  passing  of  the  Act,  are  not  chargeable 
with  any  of  the  cost  of  making  up  the  street,  but  their  share 
falls  on  the  other  frontagers  ; though  in  the  event  of  the  com- 


(1)  25  & 26  Viet.  c.  102,  s.  77. 

(2)  London  and  'North  Western 
Railway  Company  v.  St.  Pancras 
Vestry , 17  L.  T.  (N.S.)  654. 

(3)  Higgins  v.  Harding , L.  R.  8 
Q.  B.  7;  42  L.  J.  M.  C.  31  ; 27 
L.  T.  (N.s.)  483;  21  W.  R.  191 ; 

37  J.  P.677. 

(4)  London , Brighton , and  South 

Coast  Railway  Company  v.  Vestry 


of  St.  Giles , Camberwell , L.  R.  4 
Ex.  D.  239  ; 48  L.  J.  M.  C.  184 ; 
41  L.  T.  (N.S.)  162. 

(5)  8 & 9 Viet.  c.  20,  ss.  46-51. 

(6)  18  & 19  Viet.  c.  120,  s.  105. 

(7)  Great  Eastern  Railway  Com- 
pany v.  Hackney  Board  of  Works , 

L.  R.  8 App.  Cas.  687  ; 52  L.  J. 

M.  C.  105  ; 49  L.  T.  (N.S.)  509  : 
31  W.  R.  769;  48  J.  P.  52. 


312 


The  Public  Health  Act , 1875.  [Part 

38  & 39  Viet,  pany  subsequently  making  a communication  with  the  street, 
c-  55>  s.  150,  n.  they  are  tQ  pay  their  share,  an(t  it  js  to  be  divided  among  the 
frontagers  who  paid  it  in  the  first  instance.1 

Under  the  Manchester  General  Improvement  Act,  185  iy2 
which  enacts  that  the  expenses  incurred  by  the  Town  Council 
in  sewering  and  flagging  a street  shall  be  borne  by  the  owners, 
“ according  to  the  extent  of  their  respective  houses  and  grounds 
lying  alongside  or  adjoining  to  the  said  street,”  it  was  held  that 
the  owner  of  ground  at  the  end  of  a street  forming  a cul-de-sac 
was  liable  to  pay  an  apportioned  share  of  the  expenses, 
although  a wall  divided  his  property  entirely  from  the  street.3 

A.  was  the  owner  of  three  houses  fronting  a street  called 
York  Place,  and  adjoining  or  abutting  at  the  rear  upon  a foot- 
path at  the  end  of  a street  called  St  Julian  Street,  which  formed 
a cul-de-sac.  The  ground  at  the  back  of  these  houses  was  five 
feet  above  the  level  of  St.  Julian  Street,  and  the  wall,  which  was 
the  property  of  A.,  was  about  twelve  feet  high  on  the  outside. 
There  was  no  access  from  the  premises  of  A.  to  St.  Julian 
Street.  Nevertheless,  it  was  held  that  A/s  premises  “ adjoined 
or  abutted  on  ” that  street  within  the  meaning  of  the  Act,  and 
consequently  that  he  was  chargeable  with  his  proportion  of  the 
expenses  of  paving,  &c.,  that  street  under  the  present  section.4 

Again,  where  a small  stream  ran  between  one  side  of  a street 
and  the  adjoining  premises,  which  were  connected  with  it  by 
two  bridges,  the  owners  of  the  premises  were  held  liable  to  pay 
their  share  of  the  expenses  of  paving  the  street.5 

Under  the  Metropolis  Management  Acts  the  owner  of 
private  roads  running  into  a new  public  road,  and  not  dedicated 
to  the  public,  was  held  liable  to  pay  a share  of  paving  the  new 
road  ;6  but  the  owner  of  the  soil  of  public  roads  was  held  not  to 
be  so  liable.7 

By  a local  paving,  &c.,  Act,  a rate  was  to  be  made  on  every 
tenement  “ within  the  said  street”  To  the  north  of  High  Street, 
Whitechapel,  and  communicating  with  it  by  a covered  gateway, 
there  was  a yard,  which  with  the  exception  of  the  width  of  the 
gateway,  and  together  with  all  the  houses,  &c.,  round  it,  was 
situated  at  the  back  of  houses  which  front  High  Street.  No 
part  of  the  yard  was  ever  paved  or  repaired  by  the  Local  Com- 
missioners, nor  had  they  within  the  yard  at  any  time  exercised 
any  of  the  powers  conferred  on  them  by  the  Act.  It  was  held 
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that  the  occupiers  of  the  yard  and  houses  therein  were  liable  to  3$  & 39  Vict- 
be  rated  in  respect  of  the  paving  and  repairing  of  High  Street,  c,55>s*  I5°Jn- 
the  premises  being  for  that  purpose  “ within  the  street”  inasmuch 
as  they  had  a frontage  on  the  street,  and  their  sole  communica- 
tion was  with  it.1  So  also  a house  in  a yard,  to  which  the  only 
access  was  by  a private  passage  leading  into  the  street,  was  held 
to  be  one  of  the  houses  “ forming  the  street,”  within  the  mean- 
ing of  the  Metropolitan  Acts.  Per  Cockburn,  C.J.,  “access  to 
the  premises  is  the  foundation  for  the  liability.”  2 

A different  result  was  arrived  at  where  the  premises  of  the 
person  charged  were  separated  from  the  street  by  a wall  five  feet 
high,  belonging,  together  with  the  land  on  which  it  stood,  to 
another  person.  There  was  no  direct  access  from  the  premises 
to  the  street,  but  in  order  to  reach  it  persons  had  to  pass  for  a 
short  distance  down  a public  footpath  or  other  intervening  land  ; 
and  it  was  held  that  the  premises  were  not  “ fronting,  adjoin- 
ing, or  abutting  on  ” the  street  within  the  meaning  of  sect.  150, 
and  therefore  the  owner  was  not  liable  to  contribute  to  the 
expenses  of  sewering  and  paving  the  street  under  that  section.3 

In  another  case  a person  was  owner  of  a strip  of  land  4 inches 
wide,  and  265  feet  in  length,  upon  which  a fence  was  erected 
between  a new  street  and  the  adjoining  lands.  He  kept  up  the 
fence  under  a covenant,  the  ownership  and  occupation  of  the 
strip  being  retained  by  him,  but  there  was  no  other  land 
belonging  to  him  upon  the  same  side  of  the  road.  It  was  held 
that  he  was  in  the  beneficial  occupation  of  the  strip,  and  was 
the  owner  within  the  definition  of  owner  in  the  Metropolis 
Management  Acts,  and  that  he  was  therefore  liable  to  bear  a 
proportion  of  the  expenses  of  paving  the  road  as  the  owner  of 
land  abutting  on  a new  street.4 

A cemetery  company  were  held  liable  to  pay  their  share  of 
the  expenses  of  paving  a new  street  in  the  metropolis  as 
owners  of  the  consecrated  portion  of  their  cemetery  which 
abutted  on  the  street ; and  the  decision  of  the  magistrate,  who 
considered  that  their  Act  made  the  cemetery  “ extra  commer- 
cium,”  and  dismissed  the  summons  for  recovery  of  the  expenses, 
was  reversed.5 

A metropolitan  vestry,  that  had  acquired  a limited  interest 
in  a square-garden  as  an  open  space  under  the  Metropolitan 
Open  Spaces  Act,  1881, 6 were  liable  to  contribute  to  the 
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38  & 39  Viet,  expenses  of  paving  the  footway  round  the  square  as  adjoining 
c.55,s.i5o,n.0/ners.i  F 4 * 

Levelling  the  Street \ — The  urban  authority  have  power  only 
to  require  a street  to  be  levelled  with  reference  to  any  want 
of  equality  or  want  of  uniformity  in  the  street  itself.  They 
have  no  power  to  require  the  level  of  a street  to  be  raised 
or  lowered  so  as  to  bring  it  into  uniformity  with  the  adjacent 
streets.  Per  Cockburn,  C.J.,  “under  the  words  of  the  69th 
section  (viz.  of  the  Public  Health  Act,  1848),  the  board  has  no 
power  to  require  the  appellant  to  raise  the  footpath  to  the  level 
of  the  adjoining  streets.  The  object  was  to  make  each  street 
uniform,  and  it  must  be  looked  at  as  one  isolated  street  so  far 
as  this  question  is  concerned.  If  there  are  inequalities  in  it, 
there  is  power  to  make  it  level.  It  may  be  that  it  would  be  a 
convenience  for  the  neighbourhood  if  this  street  was  made  of 
the  same  level  as  those  near  it,  but  there  is  no  power  to  throw 
the  expenses  of  doing  so  upon  the  owners.1 2 

With  reference  to  a provision  in  a local  Act  substantially  the 
same  as  the  51st  section  of  the  Towns  Improvement  Clauses 
Act,  1 847, 3 the  Court  of  Queen’s  Bench  expressed  their  opinion 
that  the  section  would  not  justify  the  lowering  the  level  of  a 
street  for  a purpose  unconnected  with  paving  or  repairing  the 
pavement.4 

Lighting  the  Street — Under  the  above  section,  only  the 
“means  of  lighting”  are  to  be  provided  at  the  expense  of  the 
owners.  This  may  possibly  include  a gas  main  along  the 
streets  as  well  as  the  lamps  and  service  pipes  leading  to  them  ; 
but  not  the  supply  of  gas  for  them.  Under  sect.  161  the 
urban  authority  may  provide  lamps,  lamp-posts,  and  other 
materials  and  apparatus,  and  procure  a supply  of  gas  for  light- 
ing the  streets  in  their  district. 

The  Estimate. — The  provision  of  the  section  as  to  deposit  of 
an  estimate  was  not  in  the  repealed  Sanitary  Acts.  Formerly 
it  had  been  held  that,  though  before  contracting  for  the 
execution  of  any  works,  the  Local  Board  were  required  to 
obtain  from  their  surveyor  an  estimate  of  the  expense  of 
executing  the  work,  as  well  as  of  the  expense  of  keeping  it  in 
repair,  this  did  not  apply  to  a contract  for  work  done  to 
streets  which  were  not  highways ; and  therefore  the  Local 
Board  could  have  enforced  payment  of  the  expenses  from  the 
owners  of  such  streets,  notwithstanding  the  absence  of  the 
estimate  and  report  of  their  surveyor,5  and  although  an 
estimate  is  now  required  to  be  made  and  deposited  in  such  a 


(1)  Vestry  of  St.  Mary , Islington 
v.  Cobbett , L.  R.  1895,  1 Q.  B.  369 ; 
64  L.  J.  M.  C.  36  ; 71  L.  T.  (n.s.) 

573;  43  W.  R.  44- 

(2)  Caley  v.  Kingston -upon- Hull, 

11  L.  T.  (N.s.)  339;  s.c.  Cary  v. 

Kingston-u pon  - Hull,  34  L.  J.  M.  C. 

7 ; II  Jur.  (N.S.)  171. 


(3)  10  & II  Viet.  c.  34,  s.  51. 

(4)  Brown  v.  Clegg , 16  Q.  B. 
681. 

(5)  Cunningham  v.  Wolverhamp- 
ton Local  Board, , 7 E.  & B.  107  ; 26 
L.  J.  M.  C.  33;  3 Jur.  (N.s.)  385; 
21  J.  P.  262. 
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case,  the  deposit  of  the  estimate  may  not  be  a condition  pre- 
cedent to  the  recovery  of  the  expenses.1 

Execution  of  the  Works. — The  statutory  notice  requiring  the 
owner  or  occupier  of  the  premises  adjoining  the  street,  to 
execute  the  works  impliedly  authorizes  him  to  enter  upon  the 
street  for  that  purpose,  although  the  ownership  of  the  soil  of 
the  street  may  be  in  some  other  person.  This  was  so  held  by 
Stirling,  J.,  in  a case  arising  under  a local  Act  which  contained 
provisions  substantially  the  same  as  those  of  the  present  section.2 

Where  works  were  executed  by  a Local  Board,  under  sect. 
69  of  the  Public  Health  Act,  1848,  and  bricks  of  a particular 
kind  were  used  in  the  construction  of  the  works,  of  which  bricks 
the  surveyor  of  the  Local  Board  was  the  patentee,  and  upon 
the  manufacture  and  sale  of  which  he  received  a commission 
under  a licence  granted  to  the  manufacturers,  it  was  held  that 
that  constituted  no  valid  objection  to  an  order  being  made  by 
justices  to  enforce  payment,  of  the  apportioned  costs  of  the 
works  from  an  adjoining  owner ; as  there  was  no  illegal  bargain 
or  contract  within  the  meaning  of  sect.  38  of  the  Act,  which 
corresponded  to  sect.  193  of  the  present  Act.3 

The  omission  to  follow  strictly  the  terms  of  their  own  notice 
does  not  prevent  the  urban  sanitary  authority  from  recovering 
the  expenses  from  the  owners  : for  instance,  when  the  authority 
have  omitted  part  of  the  work  required  by  the  notice  on  finding 
that  it  would  cause  unnecessary  expense.4 

Apportionment  of  Expenses. — “ The  surveyor  is  to  apportion 
the  sum  which  has  been  expended  as  between  different  owners  ; 
in  other  words,  he  is  to  say . . . when  a sum  has  been  expended, 
i I am  to  determine  what  is  the  fair  proportion  as  between  dif- 
ferent owners  that  each  of  them  is  to  pay — one  is  to  pay  one 
fifth,  another  one  thirtieth,  another  one  hundredth.’  That  is 
the  proportion,  and  he  is  to  determine  that,  and  that  only.”  5 

If  the  first  apportionment  is  found  to  be  bad,  a second  may 
be  made.6  An  apportionment  which  included  expenses  of 
works  done  in  an  adjoining  street,  was  treated  as  a nullity  and 
not  enforceable,  but  not  one  in  which  there  was  merely  a 
mistake  in  the  charges  included.7  It  has,  however,  since  been 
decided  that  where  an  apportionment,  including  works  in  two 
streets  is  not  disputed  within  the  three  months,  the  amount  is 


38  & 39  Viet, 
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(1)  See  Shanklin  Local  Board  v. 
Millar,  Lost,  p.  316. 

(2)  West  Hartlepool  {Mayor,  <SrY.) 
v.  Robinson , ante,  p.  310. 

(3)  Wednesbury  Local  Board  v. 
Stevenson,  28  J.  P.  261. 

(4)  Acton  Local  Board  v.  Lewsey, 

L.  R.  11  App.  Cas.  93;  55  L.  J. 
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(5)  Per  Brett,  L.J.,  in  Reg.  v. 
Local  Government  Board,  L.  R.  10 
Q.  B.  D.  323  ; 52  L.  J.  M.  C.  4 ; 
48  L.  T.  (N.s.)  173 ; 31  W.  R.  72 ; 
47  J.  P.  228. 

(6)  Alayor,  arc.,  of  Manchester  v. 
Hampson , 35  W.  R.  334,  591. 

(7)  Cook  v.  Ipswich  Local  Board, 
L.  R.  6 Q.  B.  451  ; 40  L.  J.  M.  C. 
169  ; 24  L.  T.  (N.s.)  579  ; 19  W.  R. 
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38  & 39  Viet,  recoverable.  In  an  action  against  an  owner  for  the  amount 

c- 55jS.  150,  r.  app0rtioned,  it  was  held  that  the  apportionment  could  not  be 
treated  as  a nullity  merely  because  it  mixed  up  the  expenses  of 
more  than  one  street,  and  in  the  opinion  of  the  county  court 
judge  reasonable  opportunities  were  not  afforded  of  inspecting 
the  deposited  plans  and  estimate  before  the  expenses  were 
incurred,  the  deposit  thereof  not  being  a condition  precedent 
to  the  recovery  of  the  expenses.1 

If  within  three  months  from  the  time  that  notice  is  given  to 
the  owner  by  the  local  authority,  or  their  surveyor,  of  the 
amount  of  the  proportion  as  settled  by  the  surveyor  to  be  due, 
the  owner  does  not  by  written  notice  dispute  the  same,  he  will 
be  concluded  by  the  apportionment,2  and  cannot  object  to  any 
excess  on  proceedings  being  taken  for  recovery  of  his  share  of 
the  expenses.3  There  is  no  appeal  against  an  apportion- 
ment under  the  Metropolitan  Acts,  where  the  local  authority 
acted  bond  fide  and  within  their  jurisdiction ; 4 but  under 
the  present  Act,  if  notice  of  objection  to  the  apportionment 
be  duly  given,  there  may  be  an  appeal  to  arbitration,  and 
under  sect.  268  an  appeal  to  the  Local  Government  Board. 
With  regard  to  the  settlement  of  the  apportionment  by  arbitra- 
tion, see  sect.  180  and  the  note  to  that  section.  The  arbitrator 
only  has  jurisdiction  to  deal  with  the  apportionment  of  the 
amount  between  the  different  owners,  and  is  not  entitled  to 
inquire  whether  the  gross  amount  of  the  expenditure  was 
reasonable  or  necessary.5  The  arbitrator  may  state  a special 
case  for  the  opinion  of  the  Court  on  points  of  law  arising 
before  him  :6  and  per  Kekewich,  J.,  where  an  appointment 
under  the  present  section  is  disputed  and  referred  to  arbitra- 
tion, an  objection  to  the  right  of  the  urban  authority  to  charge 
the  objector  with  any  of  the  expenses  on  the  ground  that  they 
did  not  serve  the  notice  to  do  the  works  on  all  the  adjoining 
owners,  may  be  raised  before  the  arbitrator,  and  if  not  so 
raised,  cannot  be  raised  subsequently  when  proceedings  are 
taken  to  enforce  payment.7 

An  apportionment  signed  by  one  who  is  not  at  the  time  the 
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738;  44  J.  P.  635;  29  W.  R.  63. 
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actual  surveyor  will  be  a nullity ; and  when  a fresh  notice  is 
issued  and  apportionment  made  by  the  proper  surveyor,  the 
time  will  run  from  the  second  apportionment.1 

Where  under  the  Metropolis  Management  Act  the  Fulham 
Board  of  Works  repaired  a street  and  then  divided  the  expenses 
of  the  works  into  sections,  making  a separate  estimate  for  each 
section,  and  apportioning  the  rate  to  pay  the  expense  of  each 
on  the  owners  of  land  abutting  thereon,  the  course  taken  was 
held  not  to  be  warranted  by  the  statute  ; as  the  expenses  of  the 
repairs  ought  to  have  been  distributed  among  the  owners  of  the 
lands  abutting  on  the  whole  street,  and  not  upon  those  of  the 
sections.2  And  where  a Metropolitan  Vestry  resolved  to  pave 
a new  street  on  one  side  only,  it  was  held  that  they  had  no 
power  to  throw  the  entire  expense  on  the  owners  of  land 
adjoining  the  side  which  was  paved,  but  that  the  cost  of  such 
paving  must  be  apportioned  among  the  owners  of  the  land  and 
houses  adjoining  the  street  on  both  sides.  Per  Jessel,  M.R., 
“ part  of  a street/’  in  the  ordinary  sense  of  the  expression,  is  a 
part  cut  off  transversely.3  So  also  the  expense  of  flagging  a 
footway  on  one  side  of  a street  under  the  Metropolis  Manage- 
ment Act,  1862,  Amendment  Act,  1890, 4 is  to  be  borne  by  the 
owners  of  the  houses  and  land  on  both  sides  of  the  section  of 
the  street  in  which  the  footway  is  situate.5  But  where  a new 
street  had  been  paved  under  the  Metropolis  Management  Act, 
1855,  at  the  sole  cost  (through  some  oversight  or  ignorance) 
of  the  owners  on  the  north  side,  and  some  years  afterwards  the 
street  was  widened  by  a strip  of  ground  on  the  south  side 
being  thrown  into  it,  it  was  held  that  none  of  the  cost  of 
paving  this  added  strip  could  be  imposed  upon  the  owners  on 
the  north  side.6 

When  a street  is  to  be  paved,  &c.,  under  the  present  Act, 
the  urban  authority  may  deal  with  any  part  or  parts  of  it 
which  require  such  paving,  &c.  See  also  sect.  211,  sub-sect.  4, 
and  the  note  to  that  sub-section  with  reference  to  the  division 
of  a street  into  parts  for  any  of  the  purposes  of  the  Act. 

It  is  to  be  observed  that  the  notice  is  only  to  be  given  to  the 
owners  of  the  premises  adjoining  such  parts  of  the  street  as 
require  to  be  made  up ; and  therefore  an  urban  sanitary 
authority  that  repaired  the  footway  on  the  north  side  of  a 


(1)  Sykes  v.  Mayor  of  Hudders- 
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38  & 39  Viet,  street,  and  apportioned  the  whole  cost  among  the  owners 
c.  55?  s-  i5°>n-  and  occupiers  of  premises  on  the  north  side  only,  were  held  to 
have  rightly  made  this  apportionment.1 

The  notice  of  apportionment  may  be  made  in  the  following 
form : — 

“ To 

“ Whereas  the  being  the  urban  authority  for  the 

district  of , in  the  County  of , by  a notice  in 

writing  dated  the  * day  of , 18 — , required  the 

owner  (or  occupier)  of  certain  premises  fronting,  adjoining,  or 

abutting  upon  a street  called , within  the  said  district, 

and  not  being  a highway  repairable  by  the  inhabitants  at  large, 
to  sewer,  &c.  (as  may  be)  the  said  street  within  the  time  and  in 
the  manner  specified  in  the  said  notice,  and  according  to  the 

plans  and  sections  deposited  in  the  office  of  the  said at 

. And  Whereas  the  said  notice  not  having  been 

complied  with  within  the  time  limited  by  such  notice, 
the  said  have  executed  the  works  mentioned  or  re- 

ferred to  therein.  And  Whereas  the  expenses  incurred  by 

the  said in  executing  the  said  works  amount  to  the  sum 

of pounds shillings  and pence. 

f‘  Therefore  take  notice  that  I,  the  undersigned,  being 

the  surveyor  of  the  said  , in  pursuance  of  the  one 

hundred  and  fiftieth  section  of  the  Public  Health  Act,  1875, 

have  apportioned  and  do  hereby  apportion  the  sum  of 

pounds shillings  and pence,  as  the  proportion 

of  the  said  sum  of pounds shillings  and 

pence,  to  be  paid  by  you  as  such  owner  as  aforesaid,  such 
apportionment  being  according  to  the  frontage  of  your  said 
premises,  fronting;  adjoining,  or  abutting  upon  the  said  street. 
And  further  take  notice  that  the  aforesaid  apportionment 
will  be  binding  and  conclusive  upon  you,  unless  within  three 
months  from  the  day  of  the  service  of  this  notice  upon  you  you 
shall  by  written  notice  to  the  said dispute  the  same. 

“ Dated,  &c. 

“ , Surveyor  of  the  said 

If  some  of  the  owners  dispute  the  apportionment  and  go  to 
arbitration  on  it,  while  others  do  not;  and  the  result  of  the 
arbitration  is  to  reduce  the  amounts  charged  against  the  first- 
mentioned  owners,  the  urban  authority  cannot  increase  by  a 
corresponding  amount  the  sums  to  be  paid  by  those  owners 
who  were  not  parties  to  the  arbitration.2 

Recovery  of  Expenses . — The  mode  of  recovering  the  expenses 
is  prescribed  by  sect.  257.  They  can  be  recovered  in  one  sum 


(1)  Wakefield  Local  Board  v. 
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by  summary  proceedings  from  the  owners  in  default,  that  is, 
from  the  persons  who  were  the  owners  of  the  adjoining  premises 
at  the  time  when  the  works  were  completed.1  If,  however, 
they  are  declared  private  improvement  expenses,  they  may  be 
levied  as  a rate  on  the  occupier , and  he  may  deduct  part  of  the 
amount  paid  by  him  from  his  rent;  and  so  also  if  they  are 
made  payable  by  instalments:  see  sects.  2 13-2 15,  257 , post. 
Further,  with  regard  to  the  recovery  of  expenses,  see  sect.  257, 
and  notes.  Six  months  only  are  allowed  for  recovery  of  the 
expenses  by  summary  proceedings,  and  this  limitation  runs 
from  the  demand  of  payment,  which  must  be  given  in  addition 
to  the  notice  of  apportionment,  although  the  expenses  have  not 
been  declared  private  improvement  expenses.2 

If  the  authority  elect  to  treat  the  costs  as  a debt  payable  in 
one  sum,  and  allow  the  time  for  recovery  by  summary  pro- 
ceedings to  go  by,  they  cannot  afterwards  treat  them  as  private 
improvement  expenses.3  And  where  they  elect  to  levy  a 
private  improvement  rate  on  the  occupier,  they  cannot  after- 
wards proceed  summarily  against  the  owner.4 

In  one  case  the  urban  authority  stated  in  the  notice  requiring 
the  owners  to  do  the  works,  that  they  would  treat  the  expenses 
incurred  by  them  in  sewering,  paving,  &c.,  as  private  improve- 
ment expenses  ; and  though  they  never  actually  declared  them 
to  be  such  expenses,  they  were  held  to  be  bound  by  their 
election,  and  could  not  afterwards  recover  the  amount  by 
summary  proceedings.5 

A local  Act  authorized  the  corporation  of  Blackburn,  when 
any  street,  not  being  a highway,  was  not  sufficiently  sewered, 
levelled,  paved,  flagged,  and  channelled,  to  give  notice  to  the 
respective  owners  of  the  premises  fronting  to  such  street,  to 
sewer,  level,  pave,  flag,  or  channel  the  same ; and  if  the  require- 
ments of  the  notice  were  not  complied  with,  the  corporation 
might  execute  the  works  referred  to  in  such  notice,  and  the 
expenses  might  be  recovered  as  damages  from  the  owners. 
The  corporation  gave  notice  to  certain  owners  of  premises  in  a 
street  not  a highway,  to  “ repair,  form,  and  pave  the  same ; ” 
and,  the  notice  not  being  complied  with,  did  the  works,  and 
brought  an  action  to  recover  from  one  of  the  owners  the 
expenses  incurred  by  them  in  paving  the  part  of  the  street 
abutting  on  his  frontage,  the  declaration  not  stating  the 
amount  claimed.  It  was  held  on  demurrer  to  the  declaration, 
that  the  provisions  of  sect.  149  of  the  Towns  Improvement 


(1)  Reg.  v.  Swindon  New  Town 
Local  Board , L.  R.  4 Q.  B.  D. 
305  ; 48  L.  J.  M.  C.  1 19  ; 28  W.  R. 
804 ; s.c.  nom.  Hinton  v.  Swindon, 

40  L.  T.  (n.S.)  424  ; 44  J.  P.  505. 

(2)  Greece  v.  Hunt,  L.  R.  2 

Q.  B.  D.  389  ; 46  L.  J.  M.  C.  202  ; 

36  L.  T.  (N.S.)  404  ; 25  W.  R.  543  ; 

41  J-  P-  356. 


(3)  Wilson  v.  Bolton  {Mayor, 
&>c.,  of),  L.  R.  7 Q.  B.  105  ; 41 
L.  J.  M.  C.  4 ; 25  L.  T.  (N.s.)  597  ; 
36  J.  P.  405. 

(4)  Fddleston  v.  Francis,  7 C.  B. 
(N.s.)  568  ; 3 L.  T.  (N.s.)  270. 

(5)  Gould  x . Bacup  Local  Board, 
50  L.  J.  M.  C.  44 ; 44  L.  T.  (n.s.) 
103  ; 29  W.  R.  471  ; 45  J.  P.  325. 
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38  & 39  Viet.  Clauses  Act,  1847,  which  was  incorporated  with  the  special 
c-  55> s*  iS°jn.  Act,  were  “ expressly  varied  and  excepted  ” within  the  mean- 
ing of  sect.  1 of  the  former  Act  by  the  special  Act,  and  that 
therefore  the  corporation  had  not  the  option  of  enforcing  an 
unliquidated  claim  for  expenses  by  an  action  at  law,  but  were 
confined  to  remedy  prescribed  by  the  special  Act,  and  by  the 
Railways  Clauses  Consolidation  Act,  1845,1  a^s0  incorporated, 
viz.,  to  the  recovery  of  the  expenses  as  damages  before  the 
justices.1 2 

The  justices  are  not  empowered,  either  as  arbitrators  or 
as  justices  enforcing  payment,  to  inquire  into  the  question 
whether  the  amount  charged  as  having  been  expended  generally, 
has  been  in  point  of  fact  expended,  or  whether  the  authority 
have  in  mistake  charged  sums  which  they  ought  not  to  charge 
in  estimating  expenses  which  they  say  they  have  incurred. 
Their  duty  in  this  respect  is  simply  ministerial  and  not  judicial : 
the  remedy  of  a person  aggrieved  being  by  addressing  a 
memorial  to  the  Local  Government  Board.3  It  is  otherwise 
under  the  Metropolis  Management  Acts,  under  which  a 
mandamus  was  granted  requiring  a magistrate  to  hear  and 
determine  a summons  for  the  expenses  of  paving  a new  street, 
on  the  ground  that  he  had  rejected  evidence  that  the  expenses 
claimed  included  expenses  which  had  not  in  fact  been  incurred, 
and  some  which  were  not  incurred  for  paving.4 

Upon  the  hearing  of  a complaint  preferred  before  a police 
magistrate  by  the  urban  sanitary  authority  of  the  district  to 
recover  the  amount  apportioned  on  a frontage,  the  frontager 
objected  that  the  plans  referred  to  in  the  notice  to  execute  the 
works  showed  that  part  of  the  work  in  respect  of  which  the 
expenses  were  incurred  was  executed  upon  land  belonging  to 
private  owners.  The  magistrate  found  as  a fact  that  the  land 
did  not  belong  to  private  owners,  but  formed  part  of  the 
street  when  the  notice  was  given,  and  made  an  order  for  pay- 
ment of  the  amount  apportioned.  Upon  an  application  for  a 
writ  of  certiorari,  upon  affidavits  which  satisfied  the  Court  that 
the  magistrate’s  finding  was  contrary  to  the  fact,  it  was  held, 
nevertheless,  that  the  magistrate  had  jurisdiction  to  entertain 
the  complaint  and  make  the  order,  and  therefore  that  the 
frontager  was  not  entitled  to  a writ  of  certiorari ; but  that  his 
proper  remedy  was  to  appeal  to  the  Local  Government  Board 
under  sect.  268  within  twenty-one  days  after  service  of  the 
notice  of  demand  for  payment  of  the  apportioned  sum.5 


(1)  8 Viet.  c.  20,  s.  140. 

(2)  Blackburn  [Mayor , &c.)  v. 
Parkinson , 1 E.  & E.  Ji  ; 28  L.  J. 
M.  C.  I;  5 Jur.  (N.S.)  572  ; 23  J.  P. 
262. 

(3)  Cook  v.  Ipswich , L.  R.  6 

Q.  B.  451  ; 40  L.  J.  M.  C.  169; 
24  L.  T.  (N.s.)  579;  19  W.  R. 

1079 ; 35  J-  R 565- 


(4)  Reg.  v.  Marsham,  L.  R.  1892, 
I Q.  B.  371  ; 61  L.  J.  M.  C.  52  ; 
65  L.  T.  (N.S.)  778 ; 40  W.  R.  84  ; 
56  J.  P.  164. 

(5)  Wakey.  Sheffield.  Corporation, 
L.  R.  12  Q.  B.  D.  142  ; S.C.  noin. 
Reg.  v.  Sheffield  (Recorder).  53  L.  J. 
M?C.  1;  50  L.  T.  (N.s.)  76;  32 
W.  R.  82 ; 48  J.  P.  197. 
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The  magistrate  has  jurisdiction  to  decide  the  question  of  38  & 39  Viet, 
street  or  no  street,  and  whether  the  street  is  or  is  not  a highway  c<  s-  x5°> n 
repairable  by  the  inhabitants  at  large  ; 1 and  where  an  appeal 
to  the  Local  Government  Board  under  sect.  268  in  relation  to 
expenses  incurred  under  sect.  150  did  not  raise  the  question 
whether  the  street  that  had  been  made  up  was  a highway  re- 
pairable by  the  inhabitants  at  large,  the  owner  was  held  to  be 
at  liberty  to  raise  the  question  before  the  justices  when  pro- 
ceedings were  subsequently  taken  to  recover  the  amount  of  the 
expenses.2 

An  action  was  brought  in  the  Lancaster  Chancery  Court  by 
.an  owner  of  property  fronting  and  adjoining  a road  in  the 
borough  of  Oldham,  on  behalf  of  himself  and  all  other  the 
owners  of  property  fronting  and  adjoining  the  same  road, 
against  the  corporation  and  some  other  defendants,  claiming 
{inter  alia)  a declaration  that  the  corporation  were  not  entitled 
to  recover  from  the  plaintiff  and  other  adjoining  owners  any 
sums  or  charges  for  the  bedding,  paving,  or  execution  of  repairs 
upon  the  road,  or  other  works  necessary  for  keeping  the  road 
in  good  repair,  and  an  injunction  to  restrain  the  corporation  from 
proceeding  against  the  plaintiff  and  other  adjoining  owners,  by 
summary  process  or  otherwise,  to  recover  any  such  sums  as 
aforesaid,  and  in  particular  from  proceeding  further  upon  cer- 
tain summonses  issued  by  the  corporation  against  the  plaintiff 
and  other  adjoining  owners,  and  then  pending  before  the  justices 
of  the  peace  for  the  borough  of  Oldham  for  the  recovery  of 
such  charges.  The  Vice-Chancellor  of  the  County  Palatine 
declined  to  grant  an  injunction  pending  the  trial  of  the  action, 
and  the  plaintiff  gave  notice  of  appeal  from  this  decision,  and 
applied  to  the  Court  in  London  ex  parte  for  an  injunction  to 
restrain  the  corporation  from  proceeding  with  the  summonses 
pending  the  hearing  of  the  appeal.  The  Court,  however,  refused 
the  application,  holding  that  no  case  of  irremediable  damage 
had  been  shown.  The  justices  would  act  either  with  jurisdiction 
or  without  jurisdiction.  If  they  acted  without  jurisdiction,  their 
order  would  not  bind  any  one,  and  the  remedy  by  prohibition 
would  be  open  to  the  plaintiff.3  The  action  was  on  the  trial 
dismissed  on  the  merits,  and  the  Court  of  Appeal  upheld  the 
decision.4 

If  the  owner  has  not  given  notice  to  dispute  the  apportion- 
ment, it  becomes  binding  at  the  expiration  of  the  three  months 
limited  by  sect.  257,  and  summary  proceedings  for  the  recovery  of 
the  amount  may  then  be  taken.  In  such  summary  proceedings 
the  owner  cannot  set  up  as  a defence  that  he  has  been  charged 


(1)  Eccles  v.  Wirral  Rural  Sani- 
tary Authority , L.  R.  17  Q.  B.  D. 
io7  ; 55  L-  J.  M.  C.  106  ; 34  W.  R. 
412;  50  J.  P.  596. 

(2)  Seabrooke  v.  Grays  Thurrock 

Local  Board , Loc.  Gov.  Chron. 


1891,  p.  931. 

(3)  Austerberry  v.  Corporatioti  of 
Oldham , Times  newspaper,  9th 
Feb.  1884. 

(4)  Ante , p.  24. 
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in  respect  of  a greater  extejit  of  frontage  than  he  possesses.1 
A notice  of  apportionment  which  concluded  with  a demand 
of  payment  of  the  amount  apportioned  was  not  a “ notice  of 
demand”  within  sect.  257,  and  the  six  months  within  which 
summary  proceedings  must  be  taken,  were  not  to  be  reckoned 
from  it,  but  from  a notice  of  demand  served  after  the  expira- 
tion of  the  three  months.2  It  is  no  objection  to  the  validity  of 
the  summons  that  it  was  issued  more  than  a year  after  the 
complaint ; 3 and  it  is  no  objection  to  the  proceedings  that  the 
summons  was  not  served  within  the  six  months.4 

Under  the  Metropolis  Management  Acts,  which  provide  for 
the  recovery  of  paving  expenses  “ from  the  present  or  any 
future  owner,”  such  expenses  were  held  to  be  recoverable 
from  the  person  who  was  owner  in  1885,  although  a demand 
for  the  same  expenses  had  been  made  upon  the  then  owners  in 
1872,  and  in  1884  an  order  for  payment  had  actually  been  made 
by  a court  of  summary  jurisdiction  against  a subsequent  owner.5 

The  expenses  of  collecting  apportioned  amounts,  of  making 
the  survey  and  plan,  of  obtaining  the  names  of  owners,  and 
of  filling  up,  printing,  and  serving  notices,  were  paid  to  persons 
employed  for  the  purpose,  although  the  board  had  a surveyor 
and  clerk,  and  payments  were  requested  to  be  made  at  their 
office.  These  expenses  were  held  to  be  incidental  charges 
under  the  Metropolis  Management  Act,  1862  ;6  but  that  Act 
contains  express  provision  for  the  recovery  of  such  incidental 
charges,7  whereas  the  present  Act  only  provides  for  recovering 
the  expenses  incurred  by  the  urban  authority  in  doing  the  works 
mentioned  in  the  notice,  and  interest  from  the  date  of  demand. 

Extras,  however,  which  were  not  in  the  contractor’s  contract 
and  specification,  the  legal  expenses  of  the  contract,  and  a com- 
mission of  4 per  cent,  for  establishment  expenses,  were  held  by 
Chitty,  J.,  to  be  incidental  expenses  reasonably  incurred  and 
properly  included  in  the  expenses  recoverable  under  sect.  150.3 

It  is  no  defence  to  proceedings  for  recovery  of  the  expenses 
that  the  work  was  done  by  a contractor  without  a contract 
under  seal.9 

Compensatmi  for  Injury . — Sect.  308  provides  for  payment 
of  compensation  to  every  person  who  sustains  damage  by 
reason  of  the  exercise  of  the  powers  of  the  local  authority ; and 


(1)  Midland  Ry.  Co.  v.  Watton, 

L.  R.  17  Q.  B.  D.  30;  55  L.  J. 

M.  C.  99  ; 54  L.  T.  (N.S.)  482  ; 34 
W.  R.  524 ; 50  J.  P.  405.  See 
Handsworth  District  Council  v. 
Derrington,  ante , p.  307. 

(2)  Simcox  v.  Handsworth  Local 
Board , L.  R.  8Q.  B.  D.  39;  51  L.  J. 
Q.  B.  168  ; 30  W.  R.  273  ; 46  J.  P. 
260. 

(3)  Ibid- 

(4)  Bonella  v.  Twickenham  Local 

Board , ante , p.  305. 


(5)  Wortley  v.  Vestry  of  St.  Mary , 
Islington , 51  J.  P.  166. 

(6)  Poplar  Board  of  Works  v. 
Love , 29  L.  T.  (N.s.)  915  ; 38  J.  P. 
246. 

(7)  25  & 26  Viet.  c.  102,  s.  77. 

(8)  Walthamstow  Local  Board  v. 

Staines , L.  R.  1891,  2 Ch.  606; 
60  L.  J.  Ch.  738 ; 65  L.  T.  (n.s.) 
430.  . . 

(9)  Bournemouth  Commissioners 
v.  Watts,  post,  p.  401. 
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although  a person  may  be  bound  to  pay  his  proportion  of  the  38  & 39  Viet, 
cost  of  works  executed  under  sect.  150,  yet  he  may  be  entitled  c>  s-  I 25°»n* 
to  compensation  if  he  suffers  special  damage  by  reason  of  those 
works  for  the  benefit  of  his  neighbours,  as  for  instance  by  the 
level  of  the  street  in  front  of  his  premises  being  altered.1 

Streets  partly  repairable  by  the  Inhabitants  at  large. — The  last 
clause  of  the  section  was  not  contained  in  the  corresponding 
section  of  the  Public  Health  Act,  1848,  but  was  added  by  the 
Local  Government  Act,  1 858.2  Under  the  original  enactment  in 
the  Act  of  1848  it  was  held  that  a Local  Board  of  Health  were 
not  authorized  by  the  enactment  to  make  new  streets  or  to  deal 
with  streets  repairable  or  partly  repairable  by  the  inhabitants  at 
large,  but  only  with  streets  in  no  part  so  repairable.3  The 
present  Act,  however,  enables  the  urban  authority  to  call  upon 
the  adjoining  owners  to  make  up  the  whole  of  a street,  if  part 
of  it  is  not  repairable  by  the  inhabitants  at  large,  although  the 
remainder  may  consist  of  an  ancient  footpath,  or  may  be  other- 
wise repairable  by  the  inhabitants  at  large.  Thus  a lane,  forty 
feet  wide,  along  which  the  only  public  right  was  a right  of  foot- 
way, “ confined,’’  as  the  Court  held,  “ to  a small  thread,”  was 
a street  to  which  sect.  150  was  applicable.4  The  owners  of 
building  land  threw  a strip  of  ground  along  the  boundary  of 
the  district  in  which  such  land  was  situate,  into  a highway 
repairable  by  the  inhabitants  at  large,  which  was  wholly  situate 
in  the  adjoining  district.  It  was  held  that  the  Local  Board 
of  the  first-mentioned  district  were  entitled  to  deal  with  the 
strip  of  ground  as  a “street”  under  sect.  150.5  Again,  an 
old  road,  repairable  by  the  inhabitants  at  large,  was  widened 
by  the  adjoining  landowner,  and  houses  were  built  along  it. 

The  urban  authority  made  up  the  road  so  widened  under 
sect.  150,  and  were  held  entitled  to  recover  the  expenses  by 
virtue  of  the  last  clause  of  the  section.6  In  one  case  in  which 
the  carriage-way  of  a street  was  repairable  by  the  inhabitants 
at  large,  but  the  footway  was  not,  the  last  clause  of  sect.  150 
does  not  appear  to  have  been  noticed,  and  the  case  was  decided 
on  other  grounds.7 

Where  a district  board  in  the  metropolis  had  improperly 
charged  paving  expenses  on  the  general  rates,  they  were,  on  an 
information  in  the  name  of  the  Attorney-General,  ordered  to 
restore  the  amount  expended  to  the  general  rate,  and  levy  it 


(1)  See  Reg.  v.  Wallasey  Local 
Board L.  R.  4 Q.  B.  351 ; 38  L.  J. 
Q.  B.  217;  21  L.  T.  (n.s.)  90;  10 
B.  & S.  428;  17  W.  R.  766;  33 
J.  P.  677. 

(2)  21  & 22  Viet.  c.  98,  s.  38. 

(3)  Kingston  - upon  - Hull  Local 
Board  v.  Jones,  1 H.  & N.  489  ; 
26L.J.  Ex.  33  ; 2 Jur.  (N.s.)  1193; 
5 W.  R.  161. 

(4)  Montagu  v.  Goole  Local 

Board , 52  J.  P.  84. 


(5)  Richards  v.  Kessick , 57  L.  J. 
M.  C.  48;  59  L.  T.  (n.s.)  318. 

(6)  Kuans  v.  Newport  Urban 
Sanitary  Authority,  L.  R.  24 
Q.  B.  D.  264  ; 59  L.  J.  M.  C.  8 ; 
61  L.  T.  (n.s.)  684  ; 38  W.  R.  400  ; 
54  J-  P-  374- 

(7)  Mayor , ere.,  op  Derby  v. 
Grudgings,  L.  R.  1894,  2 Q.  B. 
496  ; 63  L.  J.  M.  C.  170  ; 72  L.  T. 
(n.s.)  594  ; 43  W.  R.  74  ; 58  J.  P. 
685. 
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on  the  adjoining  owners,  although  the  district  board’s  auditor 
had  passed  the  items  relating  to  it.1 

Covenants  in  Leases. — The  decisions  upon  the  application  of 
various  covenants  in  leases  (for  the  payment  of  all  charges,  &c., 
in  respect  of  the  premises  leased)  to  charges  arising  under 
sect.  150,  are  cited  in  the  note  to  sect.  257. 

Sect.  151.  The  incumbent  or  minister  of  any  church 
chapel  or  place  appropriated  to  public  religious  worship, 
which  is  now  by  law  exempt  from  rates  for  the  relief  of 
the  poor,  shall  not  be  liable  to  any  expenses  under  the 
last  preceding  section,  as  the  owner  or  occupier  of  such 
church  chapel  or  place,  or  of  any  churchyard  or  burial- 
ground  attached  thereto,  nor  shall  any  such  expenses 
be  deemed  to  be  a charge  on  such  church  chapel  or 
other  place,  or  on  such  churchyard  or  buriabground  or 
to  subject  the  same  to  distress  execution  or  other  legal 
process ; and  the  urban  authority  may,  if  they  think 
fit,  undertake  any  works  from  the  expenses  of  which 
any  such  incumbent  or  minister  is  hereby  exempted. 


Note. — Exemption  of  Churches,  &>c. — The  above  exemption 
applies  only  to  incumbents  or  ministers,  and  only  when  the 
churches,  &c.,  are  “now  by  law  exempt  from  rates  for  the  relief 
of  the  poor.”  The  Private  Street  Works  Act,  1892,  which  may 
be  adopted  in  lieu  of  this  and  the  next  preceding  and  following 
sections,  contains  a similar  enactment  exempting  trustees  of 
places  of  worship,  as  well  as  incumbents  and  ministers.2 

Churches,  district  churches,  chapels,  meeting-houses,  or 
premises;  or  such  part  thereof  as  shall  be  exclusively  appro- 
priated to  public  religious  worship,  are  exempted  from  poor 
rates  by  an  Act  of  183 3. 3 

The  trustees  of  a chapel,  of  which  one  floor  was  used  for 
secular  purposes,  derived  no  profit  from  the  building,  but 
were  held  to  be  owners  of  the  chapel  and  not  to  be  exempt 
under  sect.  1 5 1 from  liability  to  contribute  to  street  improve- 
ment expenses  under  sect.  150. 4 

With  regard  to  the  meaning  of  “ owner  ” as  applied  to  a 
church  or  chapel,  see  the  note  to  sect.  4P 

The  effect  of  the  last  part  of  sect.  1 5 1 is  to  throw  upon  the 
general  rates,  and  not  upon  the  other  owners  in  the  street,  so 
much  of  the  expenses  as  would  otherwise  be  apportioned  to 
the  incumbent  or  minister. 


(1)  Attorney-General  v.  Wands- 
worth District  Board , L.  R.  6 

Ch.  D.  539  ; 46  L.  J.  Ch.  771. 

(2)  55  & 56  Viet.  c.  57,  s.  16, 
post. 

(3)  3 & 4 Wm.  4,  c.  30,  post , p. 


501. 

(4)  Hornsey  Local  Board  v. 
Brewis , 60  L.  J.  M.  C.  48;  s.c.  nom. 
Brewis  v.  Hornsey  Local  Board,  64 
L.  T.  (n.s.)  288;  55  J.  P.389. 

(5)  Ante,  p.  19. 
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Sect.  152.  When  any  street  within  any  urban  district  3C3  & 9 Viet, 
not  being  a highway  repairable  by  the  inhabitants  at  c‘  55,  s'  I52* 
large  has  been  sewered  levelled  paved  flagged  metalled 
channelled  and  made  good  and  provided  with  proper  streets  when 
means  of  lighting  to  the  satisfaction  of  the  urban  autho-  sewered,  &<?., 
rity,  such  authority  may,  if  they  think  fit,  by  notice  in  to  be  high- 
writing  put  up  in  any  part  of  the  street,  declare  the  70 

same  to  be  a highway,  and  thereupon  the  same  shall  L.g’’  s*  42.’ 
become  a highway  repairable  by  the  inhabitants  at  large  ; 
and  every  such  notice  shall  be  entered  among  the  pro- 
ceedings of  the  urban  authority. 

Provided  that  no  such  street  shall  become  a highway 
so  repairable,  if  within  one  month  after  such  notice  has 
been  put  up  the  proprietor  or  the  majority  in  number  of 
proprietors  of  such  street,  by  notice  in  writing  to  the 
urban  authority,  object  thereto,  and  in  ascertaining  such 
majority  joint  proprietors  shall  be  reckoned  as  one  pro- 
prietor. 

Note. — Adoption  of  Liability  to  repair. — With  regard  to  the 
highways  which  are  “ repairable  by  the  inhabitants  at  large,” 
see  the  note  to  sect.  149. 

A local  authority  were  held  not  to  be  entitled  to  enter  into 
an  agreement  with  an  adjoining  local  authority  that  they  would 
“ dedicate  ” or  take  over  a road  under  the  above  provisions  so 
as  to  bind  their  successors  and  deprive  them  of  the  right  to 
exercise  their  discretion  in  the  matter.1 

The  intention  of  the  above  enactment  was  thus  explained  by 
Jessel,  M.R.  : “ In  the  first  place,  it  is  plain  that  the  public  are 
to  be  considered.  The  expense  of  future  repair  would  be  much 
greater  when  the  road  was  not  properly  formed  than  when  it 
was  properly  formed.  That  is  one  thing,  and  the  next  thing  to 
be  considered  is,  that  you  are  not  to  sacrifice  the  interests  of 
the  public  to  the  interests  of  the  speculative  builder  or  the 
owner  of  building  land.  It  was  not  intended  that  the  public 
were  to  make  roads  on  building  land  for  the  benefit  of  the 
building  owner.  He  was  to  pay  proper  expenses  and  make  a 
proper  road,  and  then  if  it  was  a beneficial  road  or  street  to  the 
public  the  urban  authority  would  take  to  it.  Therefore  the 
Legislature  says  this : when  a great  many  things  have  been 
done,  and  not  till  then,  you  may  dedicate  for  the  use  of  the 
public.  . . . But  all  those  things  are  to  be  done.  I am  told  I am 
not  to  read  it  literally.  I cannot  read  it  any  other  way.  The 
Legislature  has  pointed  out  what  they  consider  a made  road  or 
street  to  be,  and  when  all  that  is  done  such  authority  may,  if 
they  think  fit,  by  notice  in  writing  dedicate  the  road  to  the 
public.”  The  learned  judge  accordingly  dismissed  a motion, 

(1)  Tunbridge  Wells  Improvement  Local  Board , 60  L.  T.  (N.s.)  172; 

Commissioners  v.  Southborough  W.  N.  1888,  2 37. 
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38  & 39  Viet,  made  by  an  urban  sanitary  authority,  for  an  injunction  to 
c*55js*  152>n-  restrain  the  owners  of  some  building  land  from  interfering  with 
a certain  road  through  their  land.  The  road,  originally  a 
private  road  for  agricultural  purposes,  had  been  used  by  the 
public  on  payment  of  toll  for  vehicles  to  the  owners,  who  had 
erected  gates  at  the  end  of  it  to  preserve  their  rights.  The 
urban  sanitary  authority,  after  giving  notice  to  the  owners  of 
the  adjoining  lands  under  sect.  150,  had  sewered  and  done 
other  works  to  the  road  but  had  not  laid  any  flagging,  merely 
kerbing  the  footpaths,  and  had  subsequently  published  a notice 
in  the  terms  of  sect.  152,  declaring  the  road  to  be  a highway 
and  repairable  by  the  inhabitants  at  large,  and  had  then 
removed  a fence  and  gate  from  the  end  of  the  road.  The 
owners  erected  another  fence  and  gate,  and  this  was  the 
subject  of  the  motion  for  injunction.  The  motion  was 
dismissed  on  the  ground  that  the  street  had  not  been  flagged 
at  all,  and  therefore  could  not  have  been  “levelled,  paved, 
flagged, , metalled  and  made  good  to  the  satisfaction  of  the 
urban  authority,”  the  learned  judge  expressing  the  opinion  that 
“kerbed”  might  answer  “paved,”  but  not  “flagged,”  which 
meant  flagged  with  flag  stones,  and  that  if  a builder  chose  to 
make  wooden  pavements  it  would  not  be  within  the  Act.1 
See  however  the  definition  of  “ paved  ” and  “ paved  to  the 
satisfaction  of  the  urban  authority,”  in  the  Public  Health  Acts 
Amendment  Act,  1890.2  And  now,  where  Part  III.  of  that 
Act,  or  the  Private  Street  Works  Act,  1892,  is  adopted,  other 
provisions  are  substituted  for  the  above  section,  enabling  the 
urban  authority  to  take  over  the  maintenance  of  the  street 
whenever  all  or  any  of  the  works  of  sewering,  levelling,  paving, 
&c.,  have  been  executed,  and  they  are  of  opinion  that  the 
street  ought  to  become  a highway  repairable  by  the  inhabitants 
at  large.3 

Objection  by  Proprietors. — Jessel,  M.R.,  in  the  case  above 
cited,  considered  that  a letter  from  the  agent  of  the  land- 
owners  stating  that  “the  road  is  the  property  of  the  North- 
West  Land  Company,  and  I do  not  think  consent  will  be  given 
by  them  to  its  being  dedicated  to  the  parish  at  present,”  was  a 
sufficient  objection  by  notice  in  writing.4 

A company  had  agreed  to  construct  a road  over  certain  land, 
and  the  owner  was  to  grant  to  them  a right  of  way  over  the 
road  when  completed,  and  to  permit  it  to  be  declared  a public 
highway  by  the  Local  Board.  The  road  was  to  be  made 
according  to  a plan  and  specification  already  approved  by  the 
Local  Board,  and  the  company  were  to  do  all  things  necessary 
to  carry  out  a resolution  passed  by  the  Board  that  the  road 

(1)  Attorney -General  v.  Bidder , post. 

“ The  West  Ham  Case,”  47  J.  P.  (3)  Ibid.  s.  41 ; 55  & 56  Viet. 
263 ; Loc.  Gov.  Chron.,  1882,  p.  c.  57,  ss.  19,  20,  post. 

210.  (4)  Attorney- Genei'al  v.  Bidder , 

(2)  S3  & 54  Viet.  c.  59,  s.  11  (2),  supra. 
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should  six  months  after  completion  to  their  satisfaction  be  38  & 39  Viet, 
declared  by  the  Board  a public  highway.  The  specification  c’ I52,n' 
however  provided  that  the  pathway  should  be  gravelled , and 
did  not  provide  for  means  of  lighting  the  road.  After  com- 
pletion of  the  road  the  Local  Board,  being  advised  that  the  road 
did  not  comply  with  the  requirements  of  sect.  152,  inasmuch 
as  it  was  not  flagged  nor  provided  with  means  of  lighting, 
withheld  their  sanction  to  its  being  declared  a public  highway. 

The  landowner  then  brought  an  action,  claiming  specific  per- 
formance of  the  agreement,  on  the  ground  that  the  company 
had  not  done  all  things  necessary  to  enable  the  Local  Board 
to  declare  the  road  a public  highway,  and  claiming  damages ; 
but  it  was  held  that  inasmuch  as  to  compel  the  defendants  to 
construct  the  road  so,  as  to  conform  with  the  provisions  of  the 
Act  would  be  to  enforce  performance  of  terms  at  variance 
with  the  agreement  and  entirely  outside  the  contemplation  of 
the  parties,  specific  performance  could  not  be  ordered,  and  it 
was  doubted  whether  the  plaintiffs  would  have  been  entitled  to 
damages  if  any  had  been  shewn.1 

A landowner  gave  notice  to  a Local  Board  of  his  intention 
to  dedicate  a road  as  a highway ; but  the  Board  replied  that 
they  could  not  adopt  the  road  as  it  had  not  been  sewered, 
levelled,  paved,  flagged,  and  channelled  to  their  satisfaction. 

The  owner,  however,  obtained  and  enrolled  the  certificate  of 
two  justices  under  the  Highway  Act,  1835; 2 and  the  public 
•then  used  the  road,  which  was  kept  in  repair  by  the  owner  for 
twelve  calendar  months  as  required  by  that  Act.  Afterwards 
on  the  road  becoming  out  of  repair,  an  indictment  was  pre- 
ferred against  the  inhabitants  of  the  parish.  It  was,  however, 
held  that  the  inhabitants  were  not  liable,  inasmuch  as  the  road 
had  not  become  a highway  repairable  by  the  inhabitants  at 
large;  for  assuming  that  sect.  23  of  the  Highway  Act,  1835, 
applied  to  the  case  and  was  not  superseded  by  the  clause  of 
the  Public  Health  Act,  1848, 3 which  was  similar  to  sect.  152 
of  the  present  Act,  the  road  had  not  been  made  to  the 
satisfaction  of  the  Local  Board,  who  were  the  surveyors  of  the 
highways  in  their  district  by  the  latter  statute.4 

A highway  cannot  be  created  by  statute  unless  the  provisions 
of  the  statute  creating  it  are  strictly  followed.5  If  a road  has 
been  dedicated  to  the  public  and  used,  but  the  necessary  steps 
have  not  been  taken  to  make  it  repairable  by  the  inhabitants 
at  large,  it  is  still  a highway  in  other  respects,  and  an  action  is 
maintainable  for  obstructing  it  to  the  plaintiffs  damage.6 

Meaning  of  “ Proprietor .” — It  was  held  that  any  person 
having  a beneficial  interest  in  certain  land  was  within  the 


(1)  Saunders  v.  Brading  Harbour 
Improvement  Railway  and  Works 
Company , 52  L.  T.  (n.s.)  426. 

(2)  5 & 6 Wm.  4,  c.  50,  s.  23. 

(3)  11  & 12  Viet.  c.  63,  s.  70. 

(4)  Reg.  v.  Dukinfield , 4 B.  & S. 


158  ; 32  L.  J.  M.  C.  230 ; 27  J.  P. 
805. 

(5)  Cubitt  v.  Maxse,  L.  R.  8 
C.  P.  704  ; 42  L.  J.  C.  P.  278;  29 
L.  T.  (n.s.)  244;  21  W.  R.  789. 

(6)  Roberts  v.  Hunt , 15  Q.  B.  17. 
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38  & 39  Viet,  meaning  of  the  term  “owners  and  proprietors,”  1 and  in  another 
c.  55>s.i52,  n-  case  jessel,  M.R.,  considered  “owner”  and  “ proprietor  ” to 
be  synonymous.2 


Power  to 
require  gas 
and  water 
pipes  to  be 
moved. 
P.H.,  s.  71. 


Sect.  153.  Where  for  any  purpose  of  this  Act  any 
urban  authority  deem  it  necessary  to  raise  sink  or  other- 
wise alter  the  situation  of  any  water  or  gas  pipes  main& 
plugs  or  other  waterworks  or  gasworks  laid  in  or  under 
any  street,  they  may  by  notice  in  writing  require  the 
owner  of  the  pipes  mains  plugs  or  works  to  raise  sink  or 
otherwise  alter  the  situation  of  the  same  in  such  manner 
and  within  such  reasonable  time  as  is  specified  in  the 
notice ; the  expenses  of  or  connected  with  any  such 
alteration  shall  be  paid  by  the  urban  authority ; and  if 
such  notice  is  not  complied  with,  the  urban  authority 
may  themselves  make  the  alteration  required : 

Provided — 

That  no  such  alteration  shall  be  required  or  made 
which  will  permanently  injure  any  such  pipes 
mains  plugs  or  works  or  prevent  the  water  or  gas 
from  flowing  as  freely  and  conveniently  as  usual : 
and 

That  where  under  any  local  Act  of  Parliament  the 
expenses  of  or  connected  with  the  raising  sinking 
or  otherwise  altering  the  situation  of  any  water  or 
gas  pipes  mains  plugs  or  other  waterworks  or 
gasworks,  are  directed  to  be  borne  by  the  owner 
of  such  pipes  or  works,  his  liability  in  that  respect 
shall  continue  in  the  same  manner  and  under  the 
same  conditions  in  all  respects  as  if  this  Act  had 
not  been  passed. 

Note. — Waterworks  and  Gasworks. — See  the  provisions  of 
the  Waterworks  Clauses  Act,  1847, 3 “with  respect  to  the 
breaking  up  of  street  fors  the  purpose  of  laying  pipes  ” and 
“ with  respect  to  the  communication  pipes  to  be  laid,”  incor- 
porated with  this  Act  by  sect.  57.  And  see  the  provisions 
relating  to  gasworks  in  sects.  161-163,  and  the  notes  thereon. 
There  appears  to  be  no  obligation  on  the  authority  to  exercise 
the  powers  of  the  section  in  order  to  avoid  exposing  pipes  of  a 
company  to  injury  from  frost,  &c.4 


(1)  Lister  v.  Lob  ley,  7 A.  & E. 
124 ; 6 N.  & M.  343. 

(2)  Rossiter  v.  Miller,  L.  R.  5 

Ch.  D.  648 ; 46  L.  J.  Ch.  228 ; 36 

L.  T.  (N.s.)  304 ; 25  \V.  R.  890 ; 
affirmed  in  H.  L.,  L.  R.  3 App. 
Cas.  1124;  48  L.  J.  Ch.  10;  39 
L.  T.  (n.s.)  173;  26  W. R.  865.  See 
also  Chauntler  v.  Robinso?i,  4 Ex. 


163;  19  L.  J.  Ex.  170 ; Russell  v. 
Shenton,  1 1 L.  J.  Q.  B.  289 ; 3 
Q.  B.  449- 

(3)  10  Viet.  c.  17,  ss.  28-34, 
44-5 3 > post. 

(4)  Southwark  and  Vauxhall 
Water  Co.  v.  Wandsworth  District 
Board,  ante,  p.  291. 
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Sect.  154.  Any  urban  authority  may  purchase  any  38  & 39  Viet, 
premises  for  the  purpose  of  widening  opening  enlarging  c*  55’ s'154' 
or  otherwise  improving  any  street,  or  (with  the  sanction  p^hase  pro- 
of the  Local  Government  Board)  for  the  purpose  of  hnSes  for  im- 
making  any  new  street.  provement  of 

streets. 

Note. — Meaning  of  “Premises.” — By  the  interpretation 
clause,  sect.  4,  “ Premises,”  and  also  “ Lands,”  include 
messuages,  buildings,  lands,  easements,  and  hereditaments  of 
any  tenure. 

Purchase  of  Premises. — The  purchase  of  premises  for  the 
purposes  of  this  section  is  subject  to  the  provisions  of  sects. 

175—1:78.  A similar  provision  in  the  Towns  Improvement 
Clauses  Act,  1847,1  is  incorporated  with  this  Act  by  sect.  160. 

Where  a corporation  on  purchasing  land  to  improve  a street 
covenanted  with  the  vendor  to  make  a pavement  of  a certain 
width,  they  were  compelled  to  perform  the  covenant,  although 
they  contended  that  it  would  cause  inconvenience  to  the  public.2 

An  urban  sanitary  authority  purchased  a road  under  the 
powers  of  a local  Act,  which  enacted  that  on  the  completion 
of  the  purchase  the  existing  gates  should  be  removed  and  the 
road  should  be  a street  open  to  the  public,  but  which  expressly 
reserved  to  the  authority  their  right  to  exercise  the  powers  of 
sect.  150  with  respect  to  the  road.  The  vendors  were  under  a 
covenant  to  repair  the  road.  It  was  held  that  this  covenant 
did  not  run  with  the  land  so  as  to  render  the  authority  liable  to 
repair  it,  or  prevent  them  from  putting  in  force  the  provisions 
of  sect.  1 50. 3 

On  a summons  under  the  Vendors  and  Purchasers  Act, 

1 87  4, 4 Kay,  J.,  declared  that  landowners  who  had  agreed  with 
an  urban  sanitary  authority  for  the  sale  of  land  for  a new 
street,  were  entitled  to  have  a conveyance  prepared  by  the 
purchasers  and  tendered  to  them  for  execution,  the  authority 
contending  that  such  a conveyance  was  unnecessary,  as  the 
land  would  become  vested  in  them  under  sect.  149  without  it.5 

Compulsory  Purchase. — If  the  urban  authority  cannot  come 
to  terms  with  the  owner  of  land  which  they  desire  to  purchase, 
they  may  apply  to  the  Local  Government  Board  under  sect.  176 
for  a provisional  order  authorizing  them  to  purchase  it  com- 
pulsorily, and  when  such  order  has  been  confirmed  by  Parlia- 
ment they  may  take  the  land  subject  to  the  restrictions  of  the 
Lands  Clauses  Consolidation  Acts. 

The  Local  Board  of  Hastings,  being  desirous  of  widening  a 
road  in  that  town,  presented  a petition  to  the  Secretary  of  State 


(1)  10  & 11  Viet.  c.  34,  s.  67. 

(2)  Emanuel  v.  Corporation  op 
Southampton,  Times  newspaper, 
1 2th  July,  1878. 

(3)  Austerberry  v.  Corporation  op 

Oldham , L.  R.  29  Ch.  D.  750 ; 55 


L.  J.  Ch.  633  ; S3  L.  T.  (N.s.)  543  ; 
33  W.  R.  807  ; 49  J.  P.  532. 

(4)  37  & 38  Viet.  c.  78. 

(5)  Great  Hospital  Trustees  v. 
Norwich  {Mayor,  <2rv.),  Loc.  Gov. 
Chron.,  1885,  p.  860. 
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stating  that  they  proposed,  under  the  provisions  contained  in  the 
Local  Government  Act,  1848,  and  the  several  Acts  incorporated 
therewith,  to  widen  the  road,  and  praying  to  be  allowed  for 
that  purpose  to  put  in  force  the  compulsory  powers  of  the 
Lands  Clauses  Act,  to  enable  them  to  take  the  land  belonging 
to  B.  The  Secretary  of  State,  in  spite  of  B.’s  opposition, 
granted  a provisional  order  to  take  his  land  contingent,  upon 
its  being  confirmed  by  Parliament.  In  1865  an  Act  was  passed 
confirming  the  order  “ so  far  as  it  was  authorized  by  the  Local 
Government  Act,  1858,  and  the  Acts  incorporated  therewith.” 
Subsequently  the  Sanitary  Act  became  law,  and  it  was  held 
upon  the  construction  of  sect.  47  of  that  Act,  and  the  Acts 
referred  to,  that  the  Local  Board  had  no  power  to  take  B.’s 
land  otherwise  than  by  agreement,  for  the  confirmation  of  the 
order  must  be  express  and  not  by  implication.1  Per  Stuart, 
V.-C.:  “ In  all  cases  where  it  is  sought  to  deprive  a man  of  his 
land  or  property  on  any  terms,  the  Act  conferring  on  parties 
such  rights  should  be  very  strictly  construed  by  the  Court.” 

But  with  reference  to  the  meaning  of  the  word  “ street  ” in  a 
local  Act,  it  was  held  that  when  the  Legislature  empowered 
the  Corporation  of  London  to  take  lands,  houses,  and  buildings 
for  the  purposes  of  the  Act,  it  did  not  confine  them  to  the  mere 
width  of  the  intended  road,  but  gave  them  authority  to  take 
as  much  land  as  might  be  necessary  for  the  formation  of  the 
Street  itself,  by  the  erection  of  houses  or  other  buildings  on  each 
side.2  And,  following  this  decision,  in  a case  where  an  urban 
sanitary  authority  were  empowered  to  take  lands  and  houses 
for  widening  and  repairing  a street,  it  was  held  that  they  were 
not  restricted  as  in  the  case  of  a railway  company  to  the  land 
actually  required  for  the  purpose  specified,  but  were  entitled  to 
take  such  other  property  included  in  the  schedule  as  might  be 
connected  with  or  dependent  upon  the  improvement.3 

Under  the  Metropolitan  Paving  Act,  18 17, 4 however,  the 
Commissioners  of  Sewers  were  held  not  to  be  entitled  to 
adjudge  the  whole  of  a piece  of  land  to  be  necessary  to  be 
taken  for  widening  a street,  when  in  fact  only  a portion  of  the 
land  physically  obstructed  the  widening,  with  the  object  of 
reselling  the  remainder  at  an  increased  price.5  And  in  like 
manner  it  was  held  that  a metropolitan  vestry  could  not  take 
the  whole  of  the  buildings  and  site  of  an  orphanage,  when  the 


(1)  Frewen  v.  Hastings  Local 
Board , 16  L.  T.  (n.s.)  553. 

(2)  Galloway  v.  Mayor , of 

London , and  Metropolitan  Railway 
Company  and  Mayor , &c.,  of 

London  v.  Galloway , L.  R.  1 H.  L. 
34;  35  L.  J.  Ch.  477;  14  L.  T. 
(N.s.)  865  ; 12  Jur.  (N.S.)  747. 

(3)  Quinton  v.  Bristol  Corpora- 
tion, L.  R.  1 7 Eq.  524;  43  L.  J. 

Ch.  783;  30  L.  T.  (N.S.)  1 12;  22 

W.  R.  434;  38  J.  P.  516;  see  also 


St.  Mary , Islington , Vestry  v.  Bar- 
rett, L.  R.  9 Q.  B.,  278 ; 43  L.  J. 
M.  C.  85  ; 30  L.  T.  (N.s.)  11  ; 22 
W.  R.  402. 

(4)  57  Geo.  3,  c.  xxix.  s.  80. 

(5)  Gard  v.  Commissioners  of 
Sewers  for  London , L.  R.  28  Ch.  D. 
486 ; 54  L.  J.  Ch.  698  ; 52  L.  T. 
(N.s.)  827,  explained  in  Lynch  v. 
Commissioners  of  Sewers  for  London , 
post , p.  33  !• 
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owners  wished  to  sell  the  part  only  which  was  actually  required  38  & 39  Viet, 
for  widening  a street.1  But  they  may  take  part  of  a house,  c*  $5* St  n* 
where  such  taking  will  not  involve  a substantial  alteration  in 
its  structure  and  condition.2 

An  owner  is  not  precluded  from  objecting  that  the  local 
authority  cannot  under  their  compulsory  powers  take  certain 
premises  comprised  in  their  notice  to  treat  by  the  fact  that  he 
has  entered  into  negotiations  for  the  sale  of  such  premises, 
unless  he  negotiates  with  the  knowledge  that  the  commissioners 
are  acting  beyond  their  powers.3 

Application  of  Borough  Fund  to  Improvements . — Where  a sur- 
plus is  standing  to  the  credit  of  the  borough  fund,  arising  from 
the  rents  and  profits  of  the  property  of  a municipal  corporation, 
and  not  from  the  borough  rate,  and  the  borough  is  a sanitary 
district,  the  corporation  may  apply  the  surplus  in  payment  of 
any  expenses  incurred  by  them  as  the  sanitary  authority  in 
improving  the  borough  by  enlargement  of  streets  or  otherwise.4 

Improvement  of  Street . — If  the  alteration  of  a highway 
amounts  to  a diversion  of  it,  the  urban  authority  must  obtain 
an  order  of  quarter  sessions  in  pursuance  of  the  Highway 
Act,  1 83 5, 5 before  they  can  stop  up  any  part  of  the  existing 
highway.  Thus  the  urban  sanitary  authority  of  an  Improve- 
ment Act  district  carried  out  the  diversion  of  a highway  in  1878 
without  obtaining  such  an  order,  and  permitted  an  adjoining 
owner  to  build  upon  the  site  of  the  old  road.  The  owner  was 
indicted  for  thus  obstructing  the  highway,  and  a verdict  for  the 
Crown  was  upheld  on  the  ground  that  it  was  not  competent 
to  the  authority  to  stop  up  and  inclose  this  old  portion  of  the 
road,  without  observing  the  proper  legal  method  for  such  act, 
namely,  procuring  an  order  of  quarter  sessions ; for  otherwise 
the  highway  could  not  be  divested  of  its  character  of  a public 
high  road.6  In  the  foregoing  case  it  was  contended  that  the 
authority  had  power  to  effect  the  alteration  under  the  incor- 
porated provisions  of  the  Towns  Improvement  Clauses  Act, 

1 847, 7 as  an  improvement,  but  on  this  point  the  Court  said  that 
as  there  were  only  a few  houses  on  one  side  of  the  road,  and 
none  on  the  other,  the  road  was  not  a “ street  ” within  the  Act.8 

Sale  of  Surplus  Land. — By  sect.  175,  any  lands  acquired  by  the 
urban  authority  in  pursuance  of  the  powers  given  by  the  Act, 
and  not  required  for  the  purpose  for  which  they  were  acquired, 


(1)  Teuliere  v.  Vestry  of  St.  Mary 
Abbotts , Kensington,  L.  R.  30  Ch.  D. 
642 ; 55  L.  J.  Ch.  23 ; 53  L.  T. 
(N.s.)  422  ; 50  J.  P.  53. 

(2)  Gordon  v.  Vestry  of  St.  Mary 
Abbotts , Kensington , L.  R.  1894, 
2 Q.  B.  742;  63  L.  J.  M.  C.  193; 
7i  L.  T.  (n.s.)  196  ; 58  J.  P.  463. 

(3)  Lynch  v.  Commissioners  of 

Sewers  for  London , L.  R.  32  Ch.  D. 

72;  55  L.  J.  Ch.  409;  54  L.  T. 

(N.s.)  699  ; 50  J.  P.  548. 


(4)  See  45  & 46  Viet.  c.  50,  s. 
143,  post. 

(5)  5 & 6 Will.  4,  c.  50,  ss.  84- 
91. 

(6)  Reg.  v.  Platts , 49  L.  J.  Q.  B. 
848  ; 43  L.  T.  (N.S.)  159  ; 28 
W.  R.  915;  44  J.  P.  765. 

(7)  10  & 11  Viet.  c.  34,  ss.  66, 
67. 

(8)  See  Portsmouth , Mayor  of  v. 
Smith , ante , pp.  21,  22. 
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shall  be  sold  and  the  proceeds  applied  as  therein  mentioned, 
unless  the  Local  Government  Board  otherwise  direct.1 

Alteration  of  Level  of  Street. — An  Act  which  authorized  turn- 
pike trustees  to  “ make,  divert,  shorten,  alter,  and  improve  the 
course  or  path  of  any  of  the  several  roads  under  their  care  and 
management,  or  any  part  or  parts  thereof,”  was  held  to  give 
them  power  to  effect  the  improvement  of  the  roads  “ by  the 
usual  and  ordinary  mode,  viz.,  by  raising  or  lowering  them.”  2 
It  was  also  laid  down  in  that  case,  that  if  persons  in  the  execu- 
tion of  a public  trust,  and  for  the  public  benefit,  act  within 
their  jurisdiction,  not  arbitrarily,  carelessly,  or  oppressively,  an 
action  cannot  be  maintained  against  them  by  a person  who  is 
injured  by  the  works  executed,  unless  the  statute  gives  him  a 
remedy. 

Injury  will  often  be  occasioned  to  property  by  an  alteration 
of  the  level  of  the  street  in  which  it  is  situated ; on  this  point 
it  may  be  observed  that  an  injunction  was  refused  to  restrain 
defendants  from  raising  a footway  under  powers  conferred  by 
certain  local  Acts  (which  incorporated  the  Lands  Clauses  Act) 
in  front  of  the  plaintiff’s  house,  and  thereby  preventing  access 
to  a warehouse,  and  from  otherwise  damaging  their  property,  it 
having  been  established  that  the  defendants  were  empowered 
under  their  Act  to  alter  the  footway,  and  also  that  plaintiffs 
had  sustained,  and  would  sustain,  injury  thereby ; but  it  was 
referred  to  chambers  to  ascertain  the  amount  of  injury,  and  what 
would  be  a proper  sum  to  be  awarded  by  way  of  damages.3 

The  Secretary  of  State  for  War  may  divert  highways  in 
certain  cases  under  the  Defence  Act,  i860.4 

New  Street. — New  roads  may  also  be  made  by  urban  sanitary 
authorities  by  agreement  with  the  landowners  under  sect.  146. 

A new  street  made  by  an  urban  sanitary  authority  must 
subsequently  be  maintained  by  them,  for  it  cannot  be  dealt 
with  under  sect.  150  as  a street  not  repairable  by  the  in- 
habitants at  large.5 


Sect.  155.  When  any  house  or  building  situated  in 
any  street  in  an  urban  district,  or  the  front  thereof,  has 
been  taken  down,  in  order  to  be  rebuilt  or  altered,  the 
urban  authority  may  prescribe  the  line  in  which  any 
house  or  building,  or  the  front  thereof,  to  be  built  or 
rebuilt  in  the  same  situation  shall  be  erected,  and  such 
house  or  building,  or  the  front  thereof,  shall  be  erected 
in  accordance  therewith. 


(1)  See  also  10  & 11  Viet.  c.  34, 
s.  67 , post. 

(2)  Boulton  v.  Crowther , 2 B.  & C. 
703* 

(3)  Wedmore  v.  Bristol , 7 L.  T. 

(N.s.)  459;  see  also  p.  291,  ante , 

and  s.  308  and  notes,  post , p.  668. 


(4)  23  & 24  Viet.  c.  1 1 2,  s.  40, 
post , p.  718. 

(5)  See  Kingston  - upon  - Hull 
Local  Board  v.  Jones,  ante,  p.  304. 
But  see  Austerberry  v.  Corporation 
of  Oldham,  ante,  p.  321. 
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The  urban  authority  shall  pay  or  tender  compensation 
to  the  owner  or  other  person  immediately  interested  in 
such  house  or  building  for  any  loss  or  damage  he  may 
sustain  in  consequence  of  his  house  or  building  being 
set  back  or  forward,  the  amount  of  such  compensation,  in 
case  of  dispute,  to  be  settled  by  arbitration  in  manner 
provided  by  this  Act. 


38  & 39  Viet. 
c-55>s.  ^55- 


Note. — Line  of  Buildings. — The  above  section  relates  to 
setting  houses  either  back  or  forward  when  they  have  been 
wholly  or  partially  taken  down,  whether  they  were  originally 
built  before  the  passing  of  the  Act  or  not ; the  next  section 
related  to  setting  them  forward  in  front  of  the  line  of  buildings ; 
while  sect.  157  affects  the  line  of  buildings  only  in  new  streets. 
See  also  the  provisions  of  the  Towns  Improvement  Clauses  Act, 
1847,1  incorporated  by  sect.  160  of  this  Act,  as  to  improving 
the  line  of  the  streets. 

Where  a substantial  part,  namely,  the  whole  of  the  second 
floor,  of  the  house  was  not  removed  when  the  floors  below  it 
were  taken  down,  the  Court  of  Appeal  held  that  sect.  155  did 
not  apply.2 

Railway  buildings  are  exempt  from  the  provisions  of  the 
above  section;  see  the  last  clause  of  sect.  157. 

A school  board  were  restrained  from  building  in  contravention 
of  a prescribed  building  line,  although  at  the  time  when  persons 
purporting  to  act  as  the  Local  Board  prescribed  the  line,  the 
board  had  lapsed  by  reason  of  the  resignation  of  all  the  mem- 
bers but  two  (three  being  a quorum).  These  two  members 
had  nominated  three  more,  and  the  five  then  nominated  four 
others  to  complete  the  full  number  of  the  board.  The  Court 
of  Appeal  held  that  the  objection  to  the  constitution  of  the 
board  did  not  prevail  against  rule  9 of  Sched.  I.  The  Court 
also  held  that  a building  line  might  be  prescribed  for  any 
portion  of  the  building  which  had  not  been  commenced,  unless 
what  had  been  commenced  necessarily  involved  a projection 
beyond  the  prescribed  line.3 

The  term  “ highway,”  as  used  incidentally  only  in  an  enact- 
ment prohibiting  the  erection  of  buildings  beyond  the  general 
line  “ in  any  street,  place,  or  row  of  buildings,”  within  fifty  feet  of 
the  highway,  was  held  not  to  be  used  in  its  proper  legal  sense, 
hut  only  to  point  to  the  part  which  was  used  as  a highway.4 

Meaning  of  “ House  or  Building — The  word  “house”  in- 
cludes “ schools,  also  factories  and  other  buildings  in  which 
persons  are  employed  ” : see  the  interpretation  in  sect.  4 and 


(1)  10  & 11  Viet.  c.  34,  ss.  66- 
68,  post. 

(2)  Attorney- General  v.  Hatch , 

L-  R-  1893,  3 Ch.  36  ; 62  L.  J.  Ch. 
|57;  69  L.  T.  (n.s.)  469 ; 57  J.  P. 
825. 

(3)  Newhaven  Local  Board  v. 


Newhaven  School  Board,  L.  R. 
30  Ch.  D.350;  53L.T.  (N.s.)  571; 
34  W.  R.  172. 

(4)  Poplar  Board  of  Works  x. 
North  Metropolitan  Tramways  Com- 
pany, 43  J.  P.  590. 
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38  & 39  Viet,  the  note  thereon.1  See  also  the  note  to  sect.  15 7, 2 with  regard 
c- 55>  s-r55>  n- to  the  meaning  of  the  terms  “building,”  “new  building,” 
“ erection  of  a new  building.” 

A church  was  held  to  be  a house  within  the  corresponding 
section  of  the  Local  Government  Act,  185 8. 3 

The  insertion  of  the  words  “ or  the  front  thereof  ” in  the 
above  section  should  be  noticed ; formerly  the  local  authority 
were  empowered  to  interfere  only  when  the  entire  house  had 
been  taken  down. 

Meaning  of  “ Street .” — The  word  “ street,”  by  sect.  4,  in- 
cludes “any  highway  (not  being  a turnpike  road 4),  and  any 
public  bridge  (not  being  a country  bridge),  and  any  road,  lane, 
footway,  square,  court,  alley  or  passage,  whether  a thorough- 
fare or  not.”  The  meaning  of  the  term  is  discussed  in  the 
note  to  that  section.5 

Previous  Approval  of  Plans. — A manufacturer,  being  desirous 
of  pulling  down  his  manufactory  and  of  erecting  a new  one,  sent 
plans  and  sections  of  his  proposed  new  building  to  the  surveyor 
of  the  Council,  who  returned  to  him  an  approval  of  his  plans  by 
the  Building  and  Improvement  Committee  of  the  Town  Council, 
but  accompanied  by  a note  (in  a printed  common  form),  stating 
that  the  ratification  of  the  approval  of  any  plans  and  particulars 
by  the  committee  referred  only  to  such  matters  as  were  required 
to  be  set  forth  as  described  therein  in  accordance  with  certain 
bye-laws;  and  that  the  approval  of  the  committee  gave  no 
authority  for  the  making  of  any  projection  on  the  front  of  any 
building  into  any  street  beyond  the  proper  line  of  such  street, 
&c.  Relying  on  this  approval,  the  owner  pulled  down  the 
manufactory,  and  afterwards  received  a notice  from  the  Town 
Council  under  the  Local  Government  Act,  185 8, 6 that  any 
building  thereafter  to  be  built  must  be  built  on  the  line  marked 
red  in  the  plans  thereto  annexed,  which  line  was  about  thirteen 
feet  beyond  the  mark  on  the  plans  which  had  been  approved 
by  the  committee.  It  was,  however,  held  that  the  Town 
Council  were  not  at  liberty  to  give  any  such  notice  after  the 
notice  of  the  approval  of  the  committee  had  been  given  by  their 
surveyor ; and  an  injunction  was  granted  to  restrain  the  Council 
from  interfering  in  any  way  with  the  erection  of  the  building 
according  to  the  plans  and  sections  which  had  been  approved. 
The  enactment  was  therefore  to  be  taken  to  apply  only  to 
such  buildings  as  had  been  taken  down  without  any  previous 
approval  by  the  Local  Board  of  a plan  for  their  re-erection.7 

This  case  was  followed  in  one  in  which  a Local  Board  had 


(1)  Ante , pp.  7,  28. 

(2)  Post,  pp.  344,  348. 

(3)  21  & 22  Viet.  c.  98,  s.  35  ; 
Folkestone  Corporation  v.  Wood- 
xvard ',  L.  R.  15  Eq.  159  ; 42  L.  J. 
Ch.  782;  27  L.  T.  (n.s.)  574; 
21  W.  R.  97;  37  J.  P.  324. 

(4)  The  words  in  italics  are  re- 


pealed by  the  Statute  Law  Revision 
Act,  1898. 

(5)  Ante,  p.  21. 

(6)  21  & 22  Viet.  c.  98,  s.  35. 

(7)  Slee  v.  Mayor  of  Bradford, 
4 Giff.  262  ; 8 L.  T.  (N.s.)  491  ; 
9 Jur.  (n.s.)  815. 


Streets  and  Buildings. 


335 


IV.] 

passed  a resolution  that  the  line  of  building  be  erected  as  shewn  38  & 39  Wet. 
in  a plan  sent  in  by  the  builder,  and  at  the  same  time  resolved  c*  S,I55»  n- 
to  offer  him  a certain  sum  for  the  land  given  up  for  street 
improvement.  The  builder  pulled  down  the  front  wall  of  the 
existing  building,  but  as  he  did  not  accept  the  compensation 
offered,  the  Local  Board  altered  their  resolution  and  prescribed 
a different  building  line.  This  it  was  held  they  could  not  do.1 

But  where  a Local  Board  had  objected  to  plans,  they  were 
held  entitled  to  prescribe  a building  line,  although  their  objec- 
tion was  founded  on  a bye-law  which  was  not  really  applicable 
to  the  case.2  It  is,  however,  too  late  to  prescribe  a line  when 
what  has  already  been  done  in  the  way  of  building  necessarily 
involves  as  a matter  of  construction  the  crossing  of  that  line.3 

Compensation. — Fry,  J.,  declined  to  say  that  the  tender  of 
compensation  must  be  made  at  the  time  of  prescribing  the 
building  line.1 

With  regard  to  arbitration,  see  sects.  179-181. 


Sect.  156.  [It  shall  not  be  lawful  in  any  urban  district,  [. Buildings 
without  the  written  consent  of  the  urban  authority,  to  bring  not  to  be 
forward  any  house  or  building  forming  part  of  any  street,  bought 
or  any  part  thereof,  beyond  the  front  wall  of  the  house  or  ^ G^Am 
building  on  either  side  thereof,  nor  to  build  any  addition  s.  28l 
thereto  beyond  the  front  of  the  house  or  building  on  either 
side  of  the  same. 

Any  person  offending  against  this  enactment  shall  be 
liable  to  a penalty  not  exceeding  forty  shillings  for  every  day 
during  which  the  offence  is  continued , after  written  notice 
in  this  behalf  from  the  urban  authority .] 


Note. — Repeal. — /The  above  section  is  repealed,  and  re- 
enacted in  slightly  different  terms,  by  the  Public  Health  (Build- 
ings in  Streets)  Act,  1888.4  The  points  of  distinction  between 
the  two  enactments  are  mentioned  in  the  note  to  sect.  3 of 
that  Act. 


Sect.  157.  Every  urban  authority  may  make  bye-laws  Power  to 
with  respect  to  the  following  matters  ; (that  is  to  say)  : make  bye" 

(1.)  With  respect  to  the  level  width  and  construction  j^new^' 
of  new  streets,  and  the  provisions  for  the  sewer-  buildings,  &c. 
age  thereof : L.Gr.,  s.  34. 

(2.)  With  respect  to  the  structure  of  walls  foundations  WEL  l87b 
roofs  and  chimneys  of  new  buildings  for  secur-  s* 


(1)  Masters  v.  Pontypool  Local 
Board,  L.  R.  9 Ch.  D.  677  ; 47  L.  J. 
Ch.  797. 

(2)  Newhaven  Local  Board  v. 

Newhaven  School  Board,  L.  R.  30 

Ch.  D.  350;  53  L.  T.  (N.S.)  571  ; 


34  W.  R.  172. 

(3)  Ibid. ; followed  by  Kekewich, 
J.,  in  Attorney -General  v.  Hatch , 
ante,  p.  333. 

(4)  51  & 52  Viet.  c.  52,  post. 


38  & 39  Viet, 
c-  55,  s.  157. 
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ing  stability  and  the  prevention  of  fires,  and 
for  purposes  of  health  : 

(3.)  With  respect  to  the  sufficiency  of  the  space  about 
buildings  to  secure  a free  circulation  of  air,  and 
with  respect  to  the  ventilation  of  buildings  : 

(4.)  With  respect  to  the  drainage  of  buildings,  to 
waterclosets  earthclosets  privies  ashpits  and 
cesspools  in  connection  with  buildings,  and  to 
the  closing  of  buildings  or  parts  of  buildings 
unfit  for  human  habitation,  and  to  prohibition 
of  their  use  for  such  habitation. 

And  they  may  further  provide  for  the  observance  of  such 
bye-laws  by  enacting  therein  such  provisions  as  they 
think  necessary  as  to  the  giving  of  notices,  as  to  the 
deposit  of  plans  and  sections  by  persons  intending  to  lay 
out  streets  or  to  construct  buildings,  as  to  inspection  by 
the  urban  authority,  and  as  to  the  power  of  such  authority 
(subject  to  the  provisions  of  this  Act)  to  remove  alter 
or  pull  down  any  work  begun  or  done  in  contravention 
of  such  bye-laws  : Provided  that  no  bye-law  made  under 
this  section  shall  affect  any  building  erected  in  any 
place  (which  at  the  time  of  the  passing  of  this  Act  is 
included  in  an  urban  sanitary  district)  before  the  Local 
Government  Acts  came  into  force  in  such  place,  or  any 
building  erected  in  any  place  (which  at  the  time  of  the 
passing  of  this  Act  is  not  included  in  an  urban  sanitary 
district)  before  such  place  becomes  constituted  or  in- 
cluded in  an  urban  district,  or  by  virtue  of  any  order  of 
the  Local  Government  Board  subject  to  this  enactment. 

The  provisions  of  this  section  and  of  the  two  last  pre- 
ceding sections  shall  not  apply  to  buildings  belonging  to 
any  railway  company,  and  used  for  the  purposes  of  such 
railway  under  any  Act  of  Parliament. 

Note. — Bye-Laws. — The  Public  Health  Acts  Amendment 
Act,  1890,1  extends  this  section  so  as  to  enable  urban  authorities 
that  have  adopted  Part  III.  of  that  Act,  or  rural  authorities 
expressly  authorized  by  the  Local  Government  Board,  to  make 
bye-laws  as  to  keeping  water-closets  supplied  with  water,  as 
to  the  structure  of  floors,  hearths,  and  staircases,  and  the  height 
of  rooms  intended  for  human  habitation,  as  to  the  paving 
of  yards  and  open  spaces  in  connection  with  dwelling-houses, 
and  as  to  the  provision  of  secondary  means  of  access  to 
premises  in  connection  with  the  laying  out  of  new  streets.  It 
also  enables  such  authorities  to  apply  bye-laws  as  to  drainage, 
water-closets  and  the  supply  of  water  to  them,  earth-closets, 


(1)  53  & 54  Viet.  c.  59,  s.  23,  post. 


337 


IV.]  Streets  a?id  Buildings . 

privies,  ashpits,  and  cesspools,  to  old  buildings.  It  further  38  & 39  Wet. 
enables  rural  authorities,  without  express  authority  from  the  c’  55> s-  r57>n' 
Local  Government  Board,  to  make  bye-laws  as  to  the  struc- 
ture of  walls,  foundations,  and  floors  of  new  buildings,  as  to  the 
matters  mentioned  in  sub-sects.  (3)  and  (4)  of  the  above  sec- 
tion, as  to  the  height  of  rooms  intended  for  human  habitation, 
and  the  supply  of  water  to  water-closets.  Bye-laws  may  also 
be  made  under  the  same  Act  to  prevent  buildings  originally 
erected  in  accordance  with  the  building  bye-laws  from  being 
subsequently  so  altered  as  to  contravene  them.  In  addition, 
the  Act  prohibits  the  erection  of  new  buildings  on  ground  filled 
up  with  matter  impregnated  with  faecal,  animal,  or  vegetable 
matter,  or  upon  deposits  of  such  matter,  unless  such  matter  has 
been  either  removed  or  rendered  innocuous,1  and  renders  it 
unlawful  to  occupy  or  to  suffer  others  to  occupy  as  a dwelling 
place,  sleeping  place,  workroom  or  place  of  habitual  employ- 
ment, a room  of  which  any  part  is  immediately  over  a privy, 
cesspool,  midden,  or  ashpit.2 

Generally,  with  respect  to  the  making,  alteration,  and  repeal 
of  bye-laws,  see  sect.  182  and  the  notes  to  that  section.  With 
respect  to  the  imposition  of  penalties,  see  sect.  183.  The 
bye-laws  must  be  confirmed  by  the  Local  Government  Board 
under  sect.  184  before  they  can  be  enforced. 

A series  of  model  bye-laws  (No.  IV.)  has  been  issued  by  the 
Local  Government  Board  for  the  guidance  of  urban  sanitary 
authorities  in  making  bye-laws  under  sect.  157  ; and  reference 
may  also  be  made  to  the  rules  laid  down  in  the  London 
Building  Act,  1894.3 

A local  authority  cannot  dispense  with  the  law  as  laid 
down  in  their  bye-laws,  for  it  is  not  for  their  benefit  but  for 
the  benefit  of  the  public ; 4 and  as  the  local  authority  have  no 
power  to  sanction  plans  which  are  in  contravention  of  their  bye- 
laws, a building  owner  is  not  entitled  to  erect  buildings  which 
contravene  the  bye-laws,  although  the  plans  of  them  have  been 
approved  by  the  local  authority.5 

New  Streets. — With  regard  to  meaning  of  the  word  11  street,” 
see  the  definition  in  sect.  4 and  the  note  thereon.6 

Where  a piece  of  land  is  newly  laid  out  for  the  purpose  of 
being  used  as  a street,  where  there  was  previously  no  road  at 
all,  it  is  a “ new  street,”  although  there  are  no  houses  along  it.7 
But  it  is  not  necessary  that  the  street  should  be  wholly  new, 
for  the  alteration  of  a street  of  one  kind  into  a street  of  another 
kind  may,  it  is  held,  create  a “ new  street.”  8 


(0  53  & 54  Viet.  c.  59,  s.  25. 

(2)  Ibid  s.  24. 

(3)  57  & 58  Viet.  c.  ccxiii. 

(4)  Baxter  v.  Mayor , &>c.,  of 
Bedford , 1 Times  L.  R.  424. 

(5)  Re  McIntosh  6°  Pontypridd 
Improvements  Co 61  L.  J.  Q.  B. 
164. 


(6)  Ante,  pp.  7,  21. 

(7)  See  per  Cave,  J.,  in  Arter  v. 
Vestry  of  Hammersmith,  post,  p.  339. 

(8)  bee  per  Brett,  L.J.,  in  Robin- 
son v.  Barton  Eccles  Local  Board, 
L.  R.  21  Ch.  D.  635  ; 52  L.  J.  Ch.  5 ; 
47  L.  T.  (n.S.)286;  reversed  in  H.  L. 
on  another  point,  see  post,  p.  338. 
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38  & 39  Viet.  ^0  meaning  of  the  words  “new  street”  was  considered  by 
c-55j.s-  157>n-  House  of  Lords  in  a case  in  which  it  was  decided  that  a 
bye-law  under  sect.  157,  providing  that  every  new  street  should 
be  laid  out  and  formed  of  such  width  and  at  such  level  as  the 
urban  authority  should  in  each  case  determine,  referred  only  to 
the  width  of  roadway  and  not  to  the  width  between  the  houses 
on  opposite  sides  of  the  street,  and  that  therefore  the  authority 
were  not  entitled  to  disapprove  of  and  pull  down  the  houses  in 
course  of  erection  on  the  ground  that  the  building  line  was  too 

near  the  roadway.  Lord  Selborne,  L.C.,  said  : “ The  inter- 

pretation clause  has  said  that  (when  there  is  nothing  in  the 
context  to  exclude  it)  the  words  shall  be  applicable  to  a mere 
highway,  on  neither  side  of  which  are  houses  ....  It  is 

perfectly  consistent  with  that  that  they  should  be  read  as 

applicable,  and  should  be  applied  to  those  things  to  which 
they  in  their  natural  sense  apply,  and  which  do  not  require  any 
interpretation  clause  to  bring  them  in  : and  in  the  natural  and 
popular  sense  of  the  word  ‘ street,’  or  the  words  ‘ new  street,’ 
I should  certainly  understand  a roadway  with  buildings  on 
each  side ; it  is  not  necessary  to  say  how  far  they  must,  or 
may  be  continuous  or  discontinuous  ; and  by  ‘ new  street,’  a 
place  which  before  had  not  that  character,  but  which,  by  the 
construction  of  buildings  on  each  side,  or  possibly  on  one  side, 
has  acquired  it.”  It  was  accordingly  held  that  the  term  “ new 
street  ” in  the  Act  and  the  bye-laws  was  applicable  to  a road 
which  had  existed  as  a country  lane  with  a cinder  roadway, 
with  no  well-defined  footways,  and  with  grass  growing  at  the 
sides,  since  a period  long  anterior  to  the  existence  of  the  Local 
Board.  The  road  had  been  lighted  by  the  board  since  1865  ; 
it  had  been  sewered  by  them  in  1876  and  1877 ; cindered  foot- 
paths had  been  made  in  1880  and  1881 ; the  roadway  was 
channelled  and  paved  in  1880;  and  the  road  was  repaired  by 
tne  board  as  a highway  repairable  by  the  inhabitants  at  large. 
There  were  eighty-seven  houses  along  the  road,  of  which  sixty- 
two  had  been  erected  within  the  last  ten  years,  during  which 
time  the  bye-laws  had  been  in  force.1 

A.  L.  Smith,  L.J.,  said  that  “the  popular  meaning  of  ‘new 
street’  is  a lane  or  roadway  which  has  been  built  upon.” 2 

It  had  previously  been  decided,  with  reference  to  the  Metro- 
polis Management  Acts,3  that  an  old  highway  became  a new 
street  on  the  erection  of  buildings  along  it.4 * *  Under  these  Acts 


(1)  Robinson  v.  Barton  Rccles 
Local  Board, , L.  R.  8 App.  Cas. 
798 ; 53  L.  J.  Ch.  226 ; 50  L.  T.  (N.  s. ) 
57  ; 32  W.  R.  249;  48  J.  P.  276. 

(2)  In  Davis  v.  Greenwich  Dis- 
trict Board,  ante,  p.  316. 

(3)  25  & 26  Viet.  c.  102,  s.  1 12  ; 
see  also  Ibid.  s.  98. 

(4)  Pound  v.  Plumstead  Board  of 

Works,  and  Lord  Northbrook  v. 

Plumstead  Board  of  Works,  L.  R.  7 


Q.  B.  183;  41  L.  J.  M.  C.  51;  25 
L.  T.  (n.S. ) 461  ; 20  W.  R.  177  ; 
36  J.  P.  468 ; Dryden  v.  Put7iey 
Overseers,  L.  R.  1 Ex.  D.  223 ; 34 
L.  T.  (N.S.)  69 ; 40  J.  P.  263, 
followed  in  St.  Giles,  Camberwell, 
Vestry  v.  Crystal  Palace  Co.,  L.  R. 
1892,  2 Q.  B.  33 ; 61  L.  J.  Q.  B. 
802 ; 66  L.  T.  (N.S.)  840  ; 40  W.  R. 
648;  57  J.  P.  5 ; see  also  Allen  v. 
Fulham  Vestry,  62  J.  P.  548. 
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it  was  also  held  that  a portion  of  the  Edgware  Road  in  the  3^  & 39  Viet. 
Metropolis,  not  yet  built  upon  to  any  extent,  having  formerly  c*  55>s*  157>n- 
been  a turnpike  road,  became  a “ new  street  ” on  the  expiration 
of  the  trust.1  On  the  other  hand  the  Court  held  that  a magis- 
trate was  justified  in  finding  that  the  portion,  within  the  district 
of  a metropolitan  authority,  of  a road  which  was  built  upon  to 
a considerable  extent  beyond  the  district,  was  not  a “new 
street”  which  could  be  paved  at  the  owner’s  expense,  because 
that  portion  had  only  one  house  on  one  side  of  it  and  a house 
and  a chapel  and  hall  on  the  other  side,  and  no  new  buildings 
had  been  erected  for  twenty  years  or  were  likely  to  be  built  for 
some  years  to  come,  although  the  street  came  within  the  defini- 
tion of  “new  street”  in  sect.  112  of  the  Metropolis  Manage- 
ment Act,  1 86 2. 2 So  also  under  the  same  Acts  a lane  which 
was  a private  carriage-way  and  had  a public  footway  along  one 
side  of  it,  and  the  character  of  which  had  not  been  altered,  by  the 
building  of  new  houses  or  otherwise  than  by  the  neighbourhood 
having  become  more  populous,  since  the  passing  of  those  Acts, 
was  held  notwithstanding  the  definitions  of  “street”  and  “new 
street  ” in  those  Acts,  not  to  be  a new  street  which  the  vestry 
could  pave  at  the  expense  of  the  adjoining  owners.3 

A person  built  six  cottages  upon  a piece  of  garden  ground 
adjoining  an  ancient  public  lane  six  feet  wide  and  two  hundred 
and  fifty  feet  long,  upon  which  there  had  previously  been  only 
two  houses,  the  sides  of  which  abutted  on  the  lane,  one  at  each 
end.  The  cottages  stood  fifteen  feet  back  from  the  lane,  and 
had  gardens  in  front,  leaving  the  lane  of  the  same  width  as 
before.  The  builder  was  convicted,  subject  to  a special  case, 
of  having  neglected  to  give  proper  notices  under  the  bye- 
laws before  constructing  a new  street,  and  of  laying  out  and 
forming  a new  street  of  less  width  than  *that  required  by  the 
bye-laws.  The  case  “ found  as  facts  on  the  facts  proved 
or  admitted  that  the  erection  of  the  said  cottages  in  accord- 
ance with  the  said  plan  would  have  and  had  converted  the 
said  lane  into  a new  street  within  the  meaning  of  the  Public 
Health  Act,  1875,  and  the  said  bye-laws.”  As  to  this  state- 
ment, Denman,  J.,  said  that  what  the  magistrates  had  done 
was  that  though  they  found  certain  facts,  they  felt  themselves 
bound  in  point  of  law  to  find  it  was  a new  street.  On  this 
point  of  law  the  convictions  were  quashed,  the  Court  hold- 
ing that  there  was  no  evidence  to  shew  more  than  that  the 
appellant,  having  land  on  which  he  was  entitled  to  build, 
determined  to  build  six  cottages  without  contemplating  the 


(i)  Vestry  of  St.  John , Hampstead , 
v.  Cotton , L.  R.  16  Q.  B.  D.  475  ; 

55  L-  J.  Q.  B.  213  ; 54  L.  T.  (n.s.) 
441 ; 34  w.  R.  244  ; 50  J.  P.  453  ; 
affirmed  on  other  points  L.  R.  12 
App.  Cas.  1 ; 56  L.  J.  Q.  B.  225  ; 

56  L.  T.  (n.s.)  i : 35  W.  R.  505  ; 
51  J.  P.  340. 


(2)  Vestry  of  St.  Mary , Battersea 
v.  Palmer , L.  R.  1897,  1 Q.  B.  220  ; 
66  L.  J.  Q.  B.  77  ; 75  L.  T.  (n.s.) 
362;  45  W.  R.  no;  60  J.  P.  774. 

(3)  Arterv.  Hammersmith  Vestry , 
L.  R.  1897,  1 Q.  B.  646  ; 66  L.  J. 
Q.  B.  460;  76  L.  T.  (n.s.)  390; 
45  W.  R.  398 ; 61  J.  P.  279. 
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formation  of  a new  street,  and  nothing  to  justify  the  magistrates, 
in  coming  to  the  conclusion  that  the  lane  became  a new  street 
by  the  act  of  the  appellant  alone,  without  the  aid  of  the  other 
owners.  The  Court  discussed  the  judgment  of  the  Court  of 
Appeal  in  the  case  above  cited,1  which  was  not  affected  on  this 
point  by  its  reversal  on  another  point  by  the  House  of  Lords,2- 
Hawkins,  J.,  saying  that  it  was  there  “pointed  out  that  a street 
may  become  a new  street  in  a variety  of  ways.  If  the  land  on 
both  sides  belongs  to  one  owner,  and  he  lays  it  out  in  build- 
ing plots,  and  begins  to  build  on  one  plot,  he  would  begin  to 
form  a new  street,  having  an  intention  to  go  on  and  make  a 
street.  Another  way  is  where  the  land  belongs  to  different 
owners,  and  by  their  united  acts  you  can  find  an  intention 
indicated  to  make  a new  street  in  the  popular  sense  of  the 
term.  In  that  case  it  would  be  impossible  to  come  to  any 
other  conclusion  than  that  it  was  a new  street.  Another  case  is 
where  the  land  belongs  to  different  owners,  and  no  tribunal  could 
say  that  there  ever  was  at  the  same  time  an  intention  amongst 
them  all  to  build.  In  that  case  the  precise  time  at  which  it 
does  become  a new  street  may  be  a question  of  some  difficulty, 
and  it  is  a question  of  fact  to  be  decided  by  the  justices.”  3 

In  a later  case  the  lessee  of  a piece  of  ground  adjoining 
a private  road  fifteen  feet  wide,  was  held  not  to  be  laying  out 
the  road  as  a new  street  by  commencing  to  build  two  houses 
on  his  piece  of  ground.  Per  Day,  J.  : “ It  is  utterly  unreason- 
able to  require  a person  who  has  a lease  of  one  bit  of  the  land 
to  make  the  whole  length  of  this  imaginary  new  street  thirty- 
six  feet  wide.”  4 And  the  Court  of  Appeal  upheld  the  refusal 
by  Lawrance,  J.,  of  an  injunction  to  restrain  the  purchaser  of 
the  land  on  one  side  of  an  alley  already  built  upon  on  the 
other  side  from  erecting  houses  fronting  the  street  into  which 
the  alley  led,  although  the  flank  wall  of  one  of  such  houses 
abutted  on  the  alley.5 

Where  a person  had  erected  thirteen  houses,  including  a 
terrace  of  eight  houses,  on  a piece  of  land  420  feet  in  length, 
fronting  a road,  and  there  had  for  a hundred  years  been  six 
houses  on  the  opposite  side  of  the  road,  it  was  said  by  the 
Court  that  there  was  sufficient  evidence  to  justify  a finding  by 
the  justices  either  that  he  had  or  that  he  had  not,  laid  out  a 
new  street;  the  question  for  the  justices  being  whether,  under 
all  the  circumstances  of  the  case,  including  the  fact  that  the 
builder  had  at  first  sent  in  plans  showing  his  boundary  wall  set 
back  so  as  to  widen  the  road  to  the  width  prescribed  for  new 
streets  by  the  bye-laws,  they  thought  as  a matter  of  fact  that 
when  he  began  to  build  he  meant  to  begin  and  did  begin  to 


(1)  Viz.  Robinson  v.  Barton  Eccles 
Local  Board,  L.  R.  21  Ch.  D.  621  ; 
52  L.  J.  Ch.  5 ; 47  L.  T.  (N.s.)  286. 

(2)  As  to  which,  see  ante , p.  338. 

(3)  Williams  v.  Powning,  48  L.  T. 
(N.s.)  672;  47  J.  P.  486. 

(4)  Gozzett  v.  Maldon  Urb.  San. 


Auth .,  L.  R.  1894,  1 Q.  B.  327; 
70  L.  T.  (N.s.)  414. 

(5)  St.  George’s  Local  Bd.  v.  Bal- 
lard, L.  R.  1895,  1 Q.  B.  702  ; 64 
L.  J.  Q.  B.  547  ; 72  L.  T.  (N.S  ) 
345  J 43  W.  R.  409  ; 59  J-  ^2. 
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execute  a building  plan  which  would  when  finished  constitute 
the  road  a street.1 

By  a provision  of  the  Metropolis  Management  Act,  1862, 
which  is  now  superseded  by  the  London  Building  Act,  1894, 
it  was  enacted  that  “ no  existing  road,  passage,  or  way  ” of  a 
less  width  than  forty  feet  should  be  formed  or  laid  out  for 
building  as  a street  for  the  purposes  of  carriage  traffic,  unless 
widened  to  the  full  width  of  forty  feet,  &c.,  and  that  any  road, 
&c.,  to  be  formed  or  laid  out  for  the  purposes  aforesaid  should 
be  deemed  to  be  a new  street,  and  become  subject  to  all  the 
provisions  of  the  Act  and  to  the  provisions  and  penal- 
ties of  any  bye-laws  in  pursuance  thereof  in  relation  to 
sewerage,  drainage,  or  paving,  and  to  width,  construction, 
surface  inclination,  and  other  requirements  and  particulars.2 
This  provision  as  to  widening  was  held  not  to  apply  where 
the  new  buildings  abutted  in  rear  upon  an  old  lane  of  less 
width  than  forty  feet ; 3 nor  where  back  gardens  abutted  on 
a road  which  the  builders  of  other  houses  had  begun  to  lay 
out  for  building  as  a street,  even  though  the  owner  had 
erected  a new  fence  instead  of  that  which  divided  his  ground 
from  the  previously  existing  road.4 5 

A bye-law,  under  a general  heading  of  width  and  level  of  new 
streets,  provided  for  the  width  of  new  streets,  dividing  them  into 
front,  cross,  and  back  streets,  and  in  a subsequent  paragraph 
stipulated  that  no  dwelling-house  should  be  built  immediately 
adjoining  any  back  street.  The  Court  held  that  the  words 
“back  street”  must  be  read  as  “new  back  street.” 6 

A bye-law  leaving  the  width  of  new  streets  to  the  discretion 
of  the  local  authority  was  held  applicable  to  passages  at  the 
backs  of  houses  for  affording  access  to  ashpits,  & c.6 

In  the  case  in  the  House  of  Lords  above  cited,7  the  Lord 
Chancellor  for  argument’s  sake  assumed  that  bye-laws  as  to  the 
“ construction  of  new  streets  ” might  deal  not  merely  with  the 
roadways  or  the  footways  of  the  streets,  but  also  the  buildings 
erected  or  to  be  erected  on  each  side  of  them — the  whole  con- 
struction— every  part  of  those  buildings  external  and  internal ; 
but  he  did  not  express  an  opinion  to  that  effect,  though  cases 
were  cited  in  support  of  the  suggestion.8  He  did,  however, 
express  his  opinion  that  the  “ level  of  new  streets  ” was  confined 
to  the  level  of  the  carriage-way  and  footway,  and  decided  that 
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(1)  Wetherby  Rural  District  Coun- 
cil v.  Hewling , Local  Gov.  Chron. 
1897,  p.  69. 

(2)  25  & 26  Viet.  c.  102,  s.  98 ; 
57  & 58  Viet.  c.  ccxiii.  s.  n. 

(3)  Metropolitan  Board  of  Works 
v.  Cox , 19  C.  B.  (N.s.)  445. 

'4)  Metropolitan  Board  of  Works 
v.  Clever , L.  R.  3 C.  P.  531  ; 37 
L.  J.  M.  C.  126;  18  L.  T.  (n.s.) 
723  ; 16  W.  R.  1016. 

(5)  Shiel  v.  Mayor  of  Sunderland, 


6 H.  & N.  796;  30  L.  J.  M.  C.  215  ; 
25  J.  P.  647. 

(6)  Reg.  v.  Goole  Local  Board , 
L.  R.  1891,  2 Q.  B.  212 ; 60  L.  J. 
Q.  B.  617  ; 64  L.  T.  (N.S.)  595  ; 
39  W.  R.  608 ; 55  J.  P.  535. 

(7)  Robinson  v.  Barton  Eccles 
Local  Board,  ante,  p.  338. 

(8)  Viz.  Baker  v.  Portsmouth , 
post,  p.  342,  and  Galloway  v.  Mayor 
of  London , ante,  p.  330. 
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the  “ width  of  new  streets  ” was  confined  in  like  manner,  saying 
that  it  would  be  very  extravagant  thing  to  read  the  bye-law 
as  meaning  a street  in  one  sense  as  to  width  and  in  another 
sense  as  to  level.  A bye-law  that  no  building  should  be 
erected  until  the  street  had  been  constructed  to  the  approval  of 
the  local  authority  had  been  considered  good  by  the  Court  of 
Appeal  on  the  ground  that  “ the  construction  of  new  streets  ” 
includes  the  construction  of  the  buildings  by  its  side.1  The 
construction  of  the  houses  in  the  streets  may  be  provided  for 
by  bye-laws  under  clauses  (2),  (3),  and  (4)  of  sect.  157. 

With  regard  to  the  construction  of  the  street : a bye-law  that 
“ every  person  who  constructs  a new  street  shall  cause  the 
kerb  of  each  footpath  in  such  street  to  be  put  in  such  level 
as  may  be  fixed  or  approved  by  the  urban  sanitary  authority  : ” 
and  that  “ no  person  shall  commence  the  erection  of  a build- 
ing in  a new  street  unless  and  until  the  kerb  of  each  footpath 
therein  shall  have  been  put  in  pursuant  to  the  precedent 
requirement ; ” was  held  to  be  unreasonable  and  therefore 
unenforceable  on  the  following  grounds,  viz. : that  there  was 
no  limit  of  time  or  place ; that  whether  a new  street  was 
broad  or  narrow,  short  or  extensive,  the  kerb  of  each  footpath 
must  be  laid  on  both  sides  before  the  owner  of  any  portion 
of  land  on  it  could  begin  to  build ; that  the  bye-law  was  not 
even  confined  to  the  particular  piece  of  land  opposite  to  that 
on  which  the  owner  might  be  going  to  build ; and  that  it  put 
it  in  the  power  of  the  urban  sanitary  authority  to  dictate  to 
a man  when  he  should  begin  to  build ; and  it  was  doubted 
whether  the  authority  had  power  to  make  such  provisions  with 
respect  to  matters  specifically  provided  for,  viz.  by  sect.  150, 
since  they  amounted  to  imposing  on  landowners  an  absolute 
duty  to  do  certain  things  under  pain  of  incurring  a penalty, 
while  that  section  merely  provides  that  if  they  decline  to  do 
them,  there  shall  be  no  penalty,  but  the  authority  shall 
themselves  do  the  work,  and  recover  the  expenses.2 

A bye-law  requiring  new  streets  above  100  feet  in  length  to 
be  30  feet  wide  was  held  to  be  reasonable.3 

A bye-law  that  “ every  person  who  shall  construct  a new  street 
shall  provide  at  one  end  at  least  of  such  street  an  entrance  of  a 
width  equal  to  the  width  of  such  street,  and  open  from  the  ground 
upwards  ” (model  bye-law,  No.  8),  was  held  to  be  reasonable 
and  valid;  and  an  injunction  was  granted  by  North,  J.,  restrain- 
ing a landowner  from  building  on  his  land  so  as  to  form  a 
4 ‘bottle-neck”  street,  although  he  could  not  provide  an  entrance 
of  the  width  required  by  the  bye-law  on  his  own  land.4 


(1)  Baker  v.  Portsmouth  {Mayor, 

&c. ),  L.  R.  3 Ex.  D.  157  ; 47  L.  J. 

Ex.  223  ; 37  L.  T.  (N.s.)  822;  26 
W.  R.  303 ; 42  J.  P.  278. 

{2)  Rudland  v.  Mayor , &c.,  of 
Sunderland , 52  L.  T.  (N.S.)  617  ; 
49  J-  P-  359;  33  W.  R.  164.  The 
case  of  Woodhill  v.  Mayor , &=c.,  of 


Sunderland  (57  L.  T.  (N.S.),  303  ; 
51  J.  P.  356,  n.)  turned  upon  a 
local  enactment,  and  not  a bye-law. 

(3)  Roberts  v.  Richards , W.  N. 
1890,  76;  54  J.  P.  693. 

(4)  Hendon  Local  Board  v. 
Pounce , L.  R.  42  Ch.  D.  602 ; 61 
L.  T.  (n.s.)  465;  38  W.  R.  377. 
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The  “ entrance  ” to  a new  street  was  distinguished  by  38  & 39 Viet. 
Kekewich,  J.,  from  the  “mode  of  access”  to  the  street  in  a c-  55* s-  T1>7>n- 
later  case  where  the  entrance  was  from  a narrow  public  road, 
and  an  interlocutory  injunction  was  granted  to  restrain  the 
landowner  from  constructing  or  commencing  the  new  street 
until  an  entrance  should  have  been  provided  according  to  the 
bye-law;1  but  at  the  trial  before  Wills,  J.,  the  injunction  was 
dissolved,  the  learned  judge  holding  that  the  “entrance” 
meant  a practicable  way  into  the  street,  and  considering  that 
the  language  in  the  report  of  the  Hendon  case  did  not 
sufficiently  indicate  what  it  was  that  North,  J.,  did  decide.2 

The  above  decisions  of  North,  J.,  and  Kekewich,  J.,  were 
followed  by  Pollock,  B.,  and  Kennedy,  J.,  in  a case  in  which 
the  new  street  appears  to  have  been  intended  to  form  a con- 
tinuation in  a rural  district  of  an  existing  street  in  an  adjoining 
urban  district.  The  existing  street  was  of  less  width  than  that 
prescribed  for  new  streets  in  the  rural  district,  but  was  of  the 
width  prescribed  for  such  streets  in  the  urban  district  except  at 
the  point  of  junction  where  it  was  somewhat  narrower.3 

Sect.  98  of  the  Metropolis  Management  Act,  1862  (like 
No.  8 of  the  model  bye-laws  of  the  Local  Government  Board 
as  to  new  streets  and  buildings),  requires  the  entrance  to  a new 
street  to  be  “ open  from  the  ground  upwards.”  It  was  held 
that  this  enactment  prevented  the  erection  of  a barrier  across 
the  end  of  the  street  to  exclude  the  public ; and  that  a person 
could  be  convicted  under  it  as  for  a continuing  offence.4 

A new  carriage-way  leading  from  and  eventually  turning  back 
into  the  same  street  was  held  to  “communicate  at  both  ends 
with  a public  carriage-way,”  within  the  meaning  of  the  London 
County  Council  (General  Powers)  Act,  18 90. 5 

The  Court  refused  to  interfere  with  a decision  of  the  tribunal 
of  appeal  under  the  London  Building  Act,  1894,  that  a new 
street  consisting  of  two  portions  at  right  angles  to  each  other 
and  connecting  two  other  streets  did  not  afford  “ direct  com- 
munication” between  them,  on  the  ground  that  the  question 
was  one  of  fact.6 

With  regard  to  the  person  who  is  responsible  under  bye-laws 
for  the  mode  of  laying  out  a new  street : a builder,  who  in  ac- 
cordance with  his  contract  with  a building  owner  simply  built 
along  a line  of  street  already  laid  out  by  such  owner,  was  held 
not  to  be  a “ person  who  lays  out  a new  street  ” within  the 
meaning  of  a bye-law  which  required  that  “ every  person  who 
lays  out  a new  street  shall  as  regards  the  minimum  width  of 


(1)  Bromley  Local  Board  v. 
Lloyd , 66  L.  T.  (N.S.)  462 ; 56 
J.  P.  278. 

(2)  Ibid.>  9 Times  L.  R.  306. 

(3)  Barton  Regis  Rural  District 
Council  v.  Stevens,  61  J.  P.  598. 

(4)  Daw  6°  Son  v.  London  County 

Council,  59  L.  J.  M.  C.  112;  62 


L.  T.  (n.s.)  937;  54  J.  P.  502. 

(5)  S3  & 54  Viet.  c.  eexliii.  Lon- 
don  County  Council  v.  Edmonson , 

66  L.  T.  (N.S.)  200  ; 56  J.  P.  343. 

(6)  Woodham  v.  London  County 
Council,  L.  R.  1898,  1 Q.  B.  863  ; 

67  L.  J.  Q.  B.  707  ; 78  L.  T.  (n.s.) 
553  ; 62  J.  P.  342. 
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such  street  comply  with  such  of  the  requirements  hereinafter 
specified  as  shall  be  applicable  to  the  case.”  1 

A conviction  for  breach  of  a bye-law  requiring  new  streets 
to  be  formed  of  a certain  width,  and  for  neglecting  to  comply 
with  a notice  from  a local  board  calling  upon  the  landowner 
to  make  the  street  of  the  required  width  in  accordance  with 
the  deposited  plans,  was  quashed,  in  a case  in  which  it  appeared 
that  in  1878  a plan  shewing  the  street  of  a sufficient  width, 
and  also  shewing  certain  houses  intended  to  be  erected  along 
it,  had  been  deposited  with  the  board  by  the  then  owner,  and 
approved.  The  houses  had  been  completed  in  1879,  but  the 
street  was,  in  that  and  the  following  year,  contracted  to  a width 
of  nine  feet  by  the  adjoining  owner  enclosing  his  land,  which 
up  to  that  time  had  been  open.  The  Local  Board  then  called 
upon  the  mortgagee  in  possession  to  make  the  street  of  the 
width  shewn  on  the  plan,  and  on  his  default  took  proceedings 
against  him,  but  it  was  held  that  they  had  power  beforehand 
to  see  that  the  proposed  street  should  be  of  the  proper  width, 
and  could  not,  long  after  the  houses  had  been  built,  call  on 
him  to  make  a street  on  what  was  not  his  own  land.2 

A person  was  held  to  have  “ constructed  a new  street,”  and 
infringed  a bye-law  requiring  such  streets  to  be  of  the  width  of 
30  feet,  by  erecting  a wall  along  the  boundary  of  his  own  land 
and  thereby  leaving  only  a space  of  7 ft.  3 in.  between  the 
wall  and  the  front  of  a row  of  houses  built  before  the  bye-law 
came  into  force,  and  shutting  off  the  access  from  the  houses  to 
the  existing  roadway  which  was  within  his  own  boundary.3 

A builder  employed  by  the  owner  of  a house  to  repair  a 
drain,  who  repaired  it  in  such  manner  that  it  was  a nuisance 
and  injurious  to  health,  was  the  “ person  who  undertook  or 
executed  such  repair”  within  the  meaning  of  sect.  42  of  the 
Public  Health  London  Act,  1891, 4 and  could  be  proceeded 
against  under  that  section  without  the  owner  being  summoned.5 

Where  a local  Act  enacted  that  no  new  street  should  be  laid 
out  of  less  width  than  forty  feet,  an  injunction  was  granted 
against  a person  whom  the  local  authority  purported  to  autho- 
rize by  a resolution  to  build  houses  so  as  to  leave  a new  street 
of  less  width ; though  the  demurrer  of  the  local  authority  to 
the  bill  and  information,  which  prayed  a declaration  that  the 
resolution  was  invalid,  was  allowed.6 

Meaning  of  “ Building, .” — It  was  held  that  bay  windows 
projecting  three  or  four  feet  from  the  main  line  of  houses,  and 


(1)  Mayor  of  Sunderla?id  v. 
Brown , 43  L.  T.  (n.s.)  478  ; 44 
J.  P.  831.  See  also  Wallen  v. 
Lister , L.  R.  1894,  1 Q.  B.  312  ; 
63  L.  J.  M.  C.  51  ; 70  L.  T.  (N.s.) 
348;  42  W.  R.  318;  58  J.  P.  283, 
decided  under  the  repealed  Metro- 
politan Building  Act,  1855. 

(2)  Thompson  v.  Failsworth  Local 


Board,  46  J.  P.  21. 

(3)  Roberts  v.  Richards , W.  N. 
1890,  76;  54  J.  P.  693. 

(4)  54  & 55  Viet.  c.  76,  s.  42. 

(5)  Young x.Fosten,  69 L.  T.  (n.s.) 
147  ; 41  W.  R.  589 ; 58  J.  P.  8. 

(6)  Attorney- General  v.  Corpora- 
tion of  Folkestone \ W.  N.  1873, 
p.  127. 
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carried  from  the  foundation  to  the  roof,  came  within  a 
covenant  not  to  erect  “ any  building  ” on  the  land  conveyed 
nearer  to  the  road  than  the  line  of  frontage  of  the  present 
house.1  And  an  open  shop,  having  its  front  built  on  the 
foundation  of  an  old  wall,  and  connected  by  a roof  with  the 
front  of  a house,  was  held  to  be  a “building”  within  the 
meaning  of  an  Act  prohibiting  the  erection  or  continuance  of 
any  building  within  ten  feet  of  a road.2 

Under  the  Metropolitan  Building  Act,  1855, 3 every  building 
was  required  to  be  “ inclosed  with  walls  constructed  of  brick, 
stone,  or  other  hard  and  incombustible  substances.”  These 
words  amount  to  a prohibition  against  building  the  walls  of  wood 
or  other  combustible  substance;  and  a wooden  structure  intended 
to  be  used  as  a shop  of  a considerable  size,  and  likely  to  last  a 
considerable  time,  resting  on  joists,  but  having  its  footings  or 
foundations  in  masonry,  and  capable  of  being  lifted  bodily  off  the 
ground  by  the  application  of  sufficient  mechanical  power,  was, 
in  the  opinion  of  the  Court,  a building  within  the  prohibition  of 
the  statute.  On  an  action  being  brought  by  a builder  for  works 
executed  under  a contract  in  connection  with  such  a building, 
it  was  held  that  a contract  to  erect  such  a structure  within  the 
limits  of  the  Act  was  illegal,  and  that  the  plaintiff  could  not 
recover.4  This  decision  was  followed  in  a case  arising  under 
the  provisions  of  a local  Act,  which  required  the  walls  of  every 
new  building  to  be  constructed  of  incombustible  materials. 
A wooden  building,  thirty  feet  long  by  thirteen,  had  been 
brought  to  the  corner  of  a new  street  on  wheels,  and  it  was 
there  used  as  a butcher’s  shop.  Per  Lord  Coleridge,  C.J.  : 
“ The  question  is  for  what  purpose  the  building  is  there.  I 
think  it  was  not  at  all  intended  to  be  used  merely  as  a caravan, 
but  to  all  intents  and  purposes  it  is  a house  or  building,  and  is 
so  used,  and  the  wheels  have  been  adopted  evidently  with  the 
intention  of  evading  the  Act  of  Parliament.  Then  the  ques- 
tion is  asked,  when  could  it  be  said  to  begin  to  be  erected  ? 
I think  it  began  to  be  erected  when  it  was  put  where  it  is. 
The  beginning  and  completion  may  mean  in  this  instance 
much  the  same  thing.”  5 A coffee-stall  was  also  held  to  be  a 
4t  new  building”  of  which  it  was  necessary  to  deposit  plans.6 

Steam  roundabouts,  shooting  galleries,  and  the  like,  were 
held  not  to  be  “ structures  or  erections  ” within  the  meaning  of 
the  Metropolis  Management  and  Building  Act,  188 2, 7 which 
prohibited  persons  from  erecting  or  settingup  wooden  structures 
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38  & 39  Viet,  or  erections  of  a moveable  or  temporary  character,  without  a 
c-  55>s*  J57>n-  licence,  the  structures  in  question  not  being  intended  for  the 
habitation  of  man,  like  the  other  structures  to  which  the 
Building  Acts  apply.1  So  also  a builder’s  office,  made  of  wood, 
with  a zinc  roof,  and  standing  on  wheels,  which  was  taken  to 
any  place  where  it  was  required  in  connection  with  building 
operations,  and  which  was  kept  in  the  builder’s  yard  and  used 
as  a pay  office  for  his  men  when  not  so  required ; 2 and  a 
wooden  house  or  “bungalow”  erected  by  manufacturers  of 
such  structures  as  a specimen  of  their  wares,  and  exposed  for 
sale,3  were  held  not  to  come  within  the  same  enactment.  And 
a structure,  not  containing  any  feature  contemplated  by  and 
dealt  with  in  the  bye-laws,  such  as  walls  in  the  ordinary  sense 
of  the  term,  foundations,  roof,  or  chimneys,  and  affording 
no  shelter  or  protection,  but  consisting  merely  of  a wooden 
hoarding  varying  from  13  to  19  feet  in  height,  enclosing  a 
triangular  piece  of  land  on  which  stood  an  office  shed,  and 
supported  by  upright  timbers,  stays  and  ties,  crossing  the  piece 
of  land,  was  held  not  to  be  a building  such  as  the  bye-laws 
required  to  be  constructed  with  incombustible  walls.4  Moveable 
seating,  consisting  of  tiers  of  wooden  platforms,  capable  of 
accommodating  3000  persons,  which  was  from  time  to  time 
erected  for  spectators  at  exhibitions  in  the  Agricultural  Hall, 
Islington,  was  not  itself  a “building  or  structure  or  work” 
with  respect  to  which  a building  notice  was  required  to  be  sent 
to  the  district  surveyor  under  the  London  Building  Act,  1894, 5 
before  it  was  begun.6 

And  in  like  manner  an  advertisement  hoarding  was  held  not 
to  be  a “ building  ” within  the  meaning  of  a covenant  that  all 
buildings  to  be  erected  on  the  land  conveyed  should  have  a 
stuccoed  front,  slated  roof,  &c.7 

The  provisions  of  the  Metropolis  Management  Act,  186 2, 8 
with  respect  to  the  line  of  buildings,  were  held  not  to  prevent  a 
person  from  building  such  a wall  or  fence  as  would  be  a 
reasonable  ascertainment  of  and  protection  to  his  property ; 
and  it  was  for  the  magistrate  to  determine  whether  the  wall  or 
fence  was  bona  fide  made  for  that  purpose,  or  was  a “ building, 
structure,  or  erection  ” which  might  not  be  built  beyond  the 
general  building  line.9  A wall,  however,  which  was  eleven  feet 
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high,  and  was  built  for  the  purpose  of  an  advertising  station  3$  & 39  vict. 
as  well  as  for  the  purpose  of  serving  as  a boundary  in  place  of  c*  s- 157» n* 
a previously  existing  dwarf  wall  only  two  or  three  feet  high, 
was  held  by  the  Court  of  Appeal  to  be  such  a “building 
structure  or  erection.”  1 

A temporary  building  for  storing  workmen’s  tools,  and  a 
brick  kiln,  were  held  not  to  be  “ buildings  ” to  which  the  bye- 
laws were  applicable.2  And  the  erection  of  a new  boiler  and 
flue  in  place  of  an  old  one  in  a brewery  yard  was  not  the 
erection  of  a new  building ; the  boiler  being  partly  sunk  in  the 
ground,  and  having  a casing  of  9-inch  brick  work  round  it,  but 
no  roof  or  covering.3 

Pollock,  C.B.,  said  that  he  much  doubted  whether  a wall 
was  a “ building  ” within  the  provision  of  the  Local  Govern- 
ment Act,  1 85 8, 4 relating  to  the  line  of  buildings.  The  Act 
said  “a  house  or  building,”  and  building  there  he  thought 
must  mean  a chapel  or  warehouse,  or  an  erection  of  that 
kind.6 

In  holding  that  a conservatory  made  of  wood  and  glass  was 
not  a building  subject  to  a bye-law  requiring  new  buildings  to 
be  enclosed  with  walls  made  of  incombustible  substances,  Lord 
Esher,  M.R.,  said  that  in  his  opinion  it  was  not  such  a build- 
ing, although  he  would  not  say  that  no  conservatory  could 
come  within  the  bye-law.  But  this  conservatory  had  not  a 
single  element  of  a building  within  the  bye-law.  Bowen,  L.J., 
said  that  the  conservatory  in  the  case  seemed  nothing  but  a 
magnified  glass  frame,  and  the  wording  of  the  bye-law  was  not 
applicable  to  it.  And  Fry,  L.J.,  said  that  the  bye-law  dealt 
with  buildings  capable  of  being  enclosed  with  walls.  Conserva- 
tories were  not  capable  of  being  so  enclosed,  as  they  required 
light.  The  very  language  of  the  bye-law  was  not  applicable 
to  such  structures : he  was,  however,  far  from  saying  that  a 
bye-law  might  not  be  framed  applicable  to  conservatories.6 

But  arches  used  as  store-rooms  under  a street  were  held  to 
be  “ buildings  ” through  which  a gas  company  could  not  carry 
their  pipes.7  And  a vinery  was  held  to  be  a building  within  a 
covenant  that  no  building  should  be  erected.8 

A building  divided  into  separate  flats,  intended  to  be 
occupied  by  different  tenants,  was  held  to  be  only  one  “ build- 
ing” so  far  as  concerned  the  fees  payable  to  the  district 


(1)  Lavy  v.  London  County  Coun- 
cil, L.  R.  1895,  2 Q.  B.  577  ; 64 
L.  J.  M.  C.  262  ; 73  L.  T.  (n.s.) 
106  ; 43  W.  R.  677  ; 59  J.  P.  630. 

(2)  Fielding  v.  Rhyl  Improvement 
Commissioners , L.  R.  3 C.  P.  D. 
272  ; 38  L.  T.  (N.S.)  223  ; 26  W.  R. 
881. 

(3)  Gery  v.  'Black  Lion  Brewery 

Co->  55  J-  L 7ii- 

(4)  21  & 22  Viet.  c.  98,  s.  35,  simi- 


lar to  sect.  155  of  the  present  Act. 

(5)  Brown  v.  Holyhead , 7 L.  T. 
(n.s.)  333  ; 1 H.  & C.  601 ; 32  L.  J. 
Ex.  25  ; 11  W.  R.  71. 

(6)  Hibbert  v.  Acton  Local  Board, 
5 Times  L.  R.  274. 

(7)  Thompson  v.  Sunderland  Gas 
Co.,  post,  p.  369. 

(8)  Bowes  v.  Law,  L.  R.  9 Eq. 
636  ; 39  L.  J.  Ch.  483  ; 22  L.  T. 
(N.S.)  267  ; 18  W.  R.  640. 
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38  & 39  Viet,  surveyor  under  the  Metropolitan  Building  Act,  18s  q,1  in  respect 

c’  55js-  *57 Jn*  of  new  buildings.2 

New  Buildings. — The  “ erection  of  a new  building  ” includes 
the  re-erection  of  an  old  building,  the  conversion  into  a dwell- 
ing-house of  that  which  was  not  constructed  for  human  habita- 
tion, and  the  conversion  of  one  dwelling-house  into  two  : see 
sect.  159  and  the  note  to  that  section.  See  also  the  preceding 
note  to  the  present  section  with  regard  to  the  meaning  of  the 
term  “ building,”  and  the  question  whether  a movable  wooden 
structure  comes  within  the  term. 

A bye-law  directed  that  “ every  building  to  be  erected  and 
used  as  a dwelling-house  shall  have  an  open  space  exclusively 
belonging  thereto,  to  an  extent  of  one-third  of  the  entire  area 
of  the  ground  on  which  the  dwelling-house  shall  stand  ; ” and  by 
another  bye-law,  under  a general  heading  of  width  and  level  of 
new  streets,  provided  for  the  width  of  new  streets,  dividing 
them  into  front,  cross,  and  back  streets,  and  in  a subsequent 
separate  paragraph  stipulated  that  “no  dwelling-house  should 
be  built  immediately  adjoining  any  back  street.”  The  pro- 
prietor of  a house,  yard,  and  coach-house  and  stables  erected 
before  the  constitution  of  a Board  of  Health  for  the  district, 
pulled  down  the  coach-house  and  stable  below  the  ground-floor, 
and  erected  a building  partly  upon  their  site  and  partly  upon 
the  yard,  with  rooms  over,  the  ground-floor  opening  into  the 
yard,  and  also  into  an  old  back  street  immediately  adjoining; 
but  the  access  to  the  rooms  was  by  a covered  way  from  the  old 
house,  the  object  of  the  new  building  being  to  increase  the 
accommodation  of  the  old  house,  which  had  been  converted 
into  an  hotel.  Treating  the  old  and  new  buildings  either  as 
one  building  or  as  separate  buildings,  the  space  left  in  the  yard 
was  insufficient  under  the  bye-law.  It  was  held  that  there 
was  no  violation  of  the  bye-laws  either  in  respect  of  an  insuf- 
ficiency of  space  or  the  building  of  a dwelling-house  adjoining 
a back  street ; as,  first,  the  facts  shewed  that  there  was  no  new 
building  erected  within  the  statute  and  bye-laws,  but  only  an 
addition  to  the  old  building ; and,  secondly,  that  the  words 
“ back  street  ” must  be  read  as  “ new  back  street.”  Per  Pol- 
lock, C.B.  : “ I do  not  think  that  the  principle  is  applicable  to 
the  merely  adding  a bedroom  or  two  to  an  old  house  already 
built,  and  although  this  may  be  done  on  the  first  occasion  a 
little  in  excess,  and  a very  great  many  bedrooms  added  and  the 
building  run  up  to  the  height  of  three  or  four  stories,  I do  not 
think  that  makes  any  difference.”  But  semble,per  Martin,  B., 
the  bye-laws  might  have  been  lawfully  framed  so  as  to  include 


(1)  18  & 19  Viet.  c.  122,  Sch.  II. 
Part  I.  ; now  the  London  Building 
Act,  1894,  57  & 58  Viet.  c.  ccxiii. 
Sched.  III. 

(2)  Moir  v.  Williams , L.  R. 
1892,  1 Q.  B.  264;  61  L.  J.  M.  C. 


33;  66  L.  T.  (N.s.)  215;  40  W. 
R.  69 ; 56  J.  P.  197.  Cf.  London 
Comity  Council  v.  Edwards , L.  R. 
1898,  2 Q.  B.  75  ; 67  L.  J.  Q.  B. 
648  ; 78  L.  T.  (N.s.)  558 ; 62  J.  P. 
37  7- 
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the  existing  buildings.1  See  also  the  provisions  of  the  Public  3^  & 39  Viet. 
Health  Acts  Amendment  Act,  1890,  with  regard  to  the  applica-  c*  55> s*  157>n- 
tion  of  bye-laws  to  existing  buildings.2 

A stable,  pulled  down  and  re-erected  with  a new  roof  and 
two  new  walls  in  a different  place,  was  held  by  the  Court  to  be 
a new  building  within  the  provisions  of  certain  bye-laws.  The 
magistrates  had  decided  that  it  was  not  a new  building,  but  the 
Court  held  that  this  was  not  simply  a finding  of  fact,  and  could 
be  questioned  on  a special  case.3 

With  respect,  however,  to  certain  building  operations  adjoin- 
ing and  connected  with  an  old  inn,  in  a special  case  stated  by 
a magistrate  it  was  found  as  follows  : the  structure  is  an 
expensive  one,  and  is  in  fact  a comfortable,  good-looking 
dwelling-house,  which  it  previously  was  not ; the  old  building 
was  partly  pulled  down  to  the  ground-floor,  and  the  buildings 
erected  on  the  site  thereof  are  a new  building  intended  for 
occupation  by  men  and  women,  and  they  were  not  adapted  for 
personal  occupation  previously.  The  magistrate  added  that  he 
found  as  a fact  that  the  building  came  within  the  definition  of  a 
new  building  in  sect.  159.  The  Court  held  that  the  question 
whether  the  erection  was  a new  building  within  the  bye-law 
was  a question  of  fact  for  the  exclusive  determination  of  the 
magistrate.  Per  Lord  Coleridge,  C.J.  : “It  is  impossible  to 
lay  down  any  abstract  definition  of  a new  building.  There 
are  so  many  degrees  as  to  which  each  particular  case  must 
be  judged.”4 

The  conversion  of  a conservatory  of  wood  and  glass  into  a 
bedroom  with  brick  walls,  was  held  to  be  the  “ making  of  an 
addition  to  an  existing  building  by  raising  part  thereof  within 
the  meaning  of  a bye-law,  although  the  bedroom  only  occupied 
the  same  space  that  the  conservatory  had  previously  occupied.5 

With  regard  to  the  person  who  is  responsible  under  bye-laws 
for  the  mode  of  construction  of  new  buildings  : — A landowner 
contracted  with  B.  for  the  erection  of  buildings.  B.  subse- 
quently, with  the  owner’s  consent,  contracted  with  C.  for  the 
completion  of  the  buildings,  and  did  not  further  interfere  in 
their  completion.  Having  infringed  a bye-law  as  to  construc- 
tion of  walls,  it  was  held  that  B.  could  not  be  convicted  under 
the  bye-law,  but  that  C.  could.6 

And  where  a wooden  structure,  left  by  the  owner  ready  for 
roofing,  was  covered  with  a canvas  roof  and  converted  into 
and  used  as  a shop  by  the  tenant,  without  the  knowledge  or 


(1)  Shiel  v.  Mayor  of  Sunder- 
land, 6 H.  & N.  796  ; 30  L.  J.  M. 
C.  215  ; 25  J.  P.  647. 

(2)  53  & 54  Yict.  c.  59,  s.  23, 
post. 

(3)  Hobbs  v.  Dance,  L.  R.  9 
C.  P.  30;  43  L.  J.  M.  C.  21  ; 29 
L.  T.  (N.S.)  687 ; 22  W.  R.  90 ; 38 

J.  P.  56. 

(4)  James  v.  Wyrill,  51  L.  T. 


(N.S.)  237  ; 48  J.  P.  725  ; see  also 
post,  p.  440,  as  to  the  penalties  im- 
posed in  this  case. 

(5)  Meadows  v.  Taylor,  L.  R.  24 
Q.  B.  D.  717  ; 59  L.  J.  M.  C.  99  ; 
62  L.  T.  (N.S.)  659  ; 54  J.  P.  757. 

(6)  Brown  v.  Edmonton  Local 
Board,  45  J.  P.  553  ; and  see  Wallen 
v.  Lister , ante , p.  344. 
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consent  of  the  owner,  the  conviction  of  the  owner  as  a person 
erecting  a new  building  was  quashed. 1 

Walls. — Under  the  Metropolitan  Building  Act,  1855, 2 which 
required  buildings  to  be  covered  externally  with  “ slates,  tiles, 
metal,  or  other  incombustible  materials,’'  it  was  held  that 
“ duroline  ” or  wire-wove  roofing,  which  would  ignite  and  burn 
away,  leaving  the  wirework  uninjured,  was  not  an  ‘‘incom- 
bustible material,”  because  it  was  not  wholly  incombustible.3 

A bye-law  (in  the  model  form)  providing  that  “ every  person 
who  shall  erect  a new  building  shall  cause  such  building  to  be 
inclosed  with  walls  constructed  of  good  bricks,  stone,  or  other 
hard  and  incombustible  materials,  properly  bonded  and  solidly 
put  together  (a)  with  good  mortar,  etc.,”  was  held  to  apply,  not 
merely  to  walls  which  were  bonded  and  made  with  mortar,  but 
to  a building  which  had  been  erected  with  walls  consisting  of  a 
wooden  framework  covered  outside  with  corrugated  iron  and 
felt  and  inside  with  match  boarding,  and  was  therefore  held  to 
have  prohibited  the  erection  of  such  a building.4 

The  side  wall  of  a part  of  a house  which  projects  beyond 
the  next  house  is  not  a “ party  wall  ” within  the  meaning  of  the 
Metropolitan  Building  Act,  1855; 5 nor  is  the  continuation  of 
a party  wall  upwards,  above  the  level  at  which  it  ceases  to 
divide  two  portions  of  a building,  a “party  wall”  within  the 
meaning  of  the  London  Building  Act,  1894.6 

With  reference  to  the  rules  in  the  Metropolitan  Building 
Act,7  with  respect  to  the  thickness  of  walls,  the  term  “ topmost 
storey  ” was  held  not  to  be  confined  to  a storey  having  four 
vertical  walls,  but  to  be  applicable  to  a room  with  a sloping 
roof.8 

With  reference  to  the  provisions  of  the  Metropolis  Manage- 
ment Act,  1862,  relating  to  the  erection  of  buildings  beyond 
the  general  line  of  buildings  in  the  street,  it  has  been  held  that 
the  continuation  of  the  erection  of  the  building  beyond  the 
line  above  a certain  height  constituted  the  erection  of  a 
building.  In  one  case  the  limitation  of  time  in  the  Summary 
Jurisdiction  Act,  1848,  prevented  proceedings  being  taken  in 
respect  of  the  erection  of  the  building  up  to  that  height ; 9 and 
in  another  case  there  were  no  other  houses  and  therefore  no 
general  line  of  buildings  at  the  time  when  the  first  portion  of 


(1)  Bennett  v.  Skegness  Local 
Board , MS.  and  Loc.  Gov.  Chron. 
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(2)  18  & 19  Viet.  c.  122,  s. 
19  (1) ; now  57  & 58  Viet.  c.  ccxiii. 
s.  61. 

(3)  Pa.yne  v.  Wright , L.  R.  1892, 
I Q.  B.  104;  61  L.  J.  M.  C.  7; 
66  L.  T.  (N.s.)  148  ; 56  J.  P.  564. 

(4)  Badley  v.  Cuckfield  Rural 
District  Council , 64  L.  J.  Q.  B. 
571  ; 72  L.  T.  (N.s.)  775  ; 43  W.  R. 
663;  59  J-  P.  582. 

(5)  Johnston  v.  Mayfair  Pro- 


perty Co W.  N.  1893,  73. 

(6)  Drury  v.  Army  6°  Navy 
Auxiliary  Co-operative  Supply , L. 
R.  1896,  2 Q.  B.  271  ; 65  L.  J.  M. 
C.  169;  74  L.  T.  (n.s.)  621;  44 
W.  R.  560;  60  J.  P.  421. 

(7)  18  & 19  Viet.  c.  122,  Sell.  I. 

(8)  Foot  v.  Hodgson , L.  R.  25 
Q.  B.  D.  160 ; 59  L.  J.  Q.  B.  343  ; 
SSJ.P.H6. 

(9)  Nathan  v.  Metropolitan  Board 
of  Works,  L.  R.  1894,  1 Q.  B. 
230,  n. 
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the  building  was  erected.1  In  the  latter  case  the  Court  of3S&  39vict. 
Appeal  affirmed  the  decision  on  the  ground  that  the  footings  c‘  55>s* 1 57? n* 
of  the  external  walls  of  two  sides  of  a shop  and  a wall  erected 
on  them  to  the  height  of  twelve  feet,  which  constituted  the 
portion  first  erected,  did  not  themselves  constitute  a “ building 
structure  or  erection,”  and  that  therefore  the  appellant  in 
completing  the  building  had  erected  a building  or  structure 
beyond  the  general  line  of  the  houses  which  had  been  built  in 
the  meantime.2 

Public  Buildings. — The  model  bye-laws  of  the  Local  Govern- 
ment Board  under  the  above  section  contain  a definition  of 
public  building.”  With  reference  to  a similar  definition  of 
the  expression  in  the  Metropolitan  Building  Act,  185 5, 3 an 
ambulance  station  erected  by  the  Metropolitan  Asylums  Board, 
for  housing  ambulances,  stabling  horses,  and  accommodating 
the  ambulance  staff,  and  from  which  the  general  public  were 
rigorously  excluded,  was,  notwithstanding  a contrary  finding 
by  the  magistrate,  held  not  to  be  a “ public  building,”  so  as 
to  require  plans  to  be  deposited  and  notice  to  be  given  under  a 
bye-law  relating  to  such  buildings.4 

Precautions  during  building  Operations. — With  regard  to  the 
precautions  to  be  taken  during  building  operations,  by  shoring 
up  the  adjoining  houses,  erecting  and  maintaining  hoardings, 

&c.,  see  the  provisions  of  the  Towns  Improvement  Clauses 
Act,  1 847, 5 incorporated  with  the  present  Act  by  sect.  160, 
and  also  the  adoptive  provisions  of  the  Public  Health  Acts 
Amendment  Act,  1890. 6 

Foundations. — With  regard  to  the  meaning  of  the  word 
“ foundations,”  although  the  word  is  not  expressly  defined  by 
the  present  Act,  the  following  decision  should  be  noticed.  The 
Metropolis  Management  and  Building  Act,  187 8, 7 empowered 
the  Metropolitan  Board  of  Works  to  make  bye-laws  in  relation 
to  “ the  foundations  of  houses,  buildings,  and  other  erections, 
and  the  sites  of  houses,  buildings,  and  other  erections  . . . and 
the  mode  in  which  and  the  materials  with  which  such  founda- 
tions and  sites  shall  be  made,  formed,  excavated,  filled  up,  pre- 
pared, and  completed  for  securing  stability,  the  prevention  of 
fires,  and  for  purposes  of  health ; ” and  in  pursuance  of  this 
power  the  board  made  a bye-law  that  “ no  house,  &c.,  shall 
be  erected  upon  any  site  or  portion  of  any  site  which  shall 
have  been  filled  up  or  covered  with  any  material  impregnated 
or  mixed  with  any  faecal,  animal,  or  vegetable  matter,  or  which 
shall  have  been  filled  up  or  covered  with  dust  or  slop  or  other 


(1)  Wendon  v.  London  County 
Council , L.  R.  1894,  I Q.  B.  227  ; 
63  L.  J.  M.  C.  55. 

(2)  Wendon  v.  London  County 
Council^  L.  R.  1894,  1 Q.  B.  812  ; 
63  L.  J.  M.  C.  117  ; 70  L.  T.  (n.s.) 
440  ; 42  W.  R.  370  ; 58  J.  P.  606. 

(3)  18  & 19  Viet.  c.  122,  s.  3. 

(4)  Josolyne  v.  Meeson,  53  L.  T. 


(N.s.)  319;  49  J.  P.  805. 

(5)  10  & 11  Viet.  c.  34,  ss.  79-83, 
post. 

(6)  53  & 54  Wet.  c.  59,  s.  34,  post. 

(7)  41  & 42  Viet.  c.  32,  s.  16, 
now  57  & 58  Viet.  c.  ccxiii.  s.  164; 
and  see  53  & 54  Viet.  c.  59,  s.  25, 
post. 
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38  & 39  Viet,  refuse,  or  in  or  upon  which  any  such  matter  or  refuse  shall  have 
c*  55> s*  J57» n-  been  deposited,  unless  and  until  such  matter  or  refuse  shall 
have  been  properly  removed  by  excavations  or  otherwise  from 
such  site.”  The  Act  defined  “ foundations”  as  the  space  imme- 
diately beneath  the  footings  of  a wall,  and  “ site  ” as  the  whole 
space  to  be  occupied  by  the  house,  &c.,  between  the  level  of 
the  bottom  of  the  foundations  and  the  level  of  the  base  of  the 
wall.  The  Court  held  that  this  definition  of  “ site  ” applied  to 
the  word  as  used  in  the  bye-laws,  and  that  the  board  had  no 
power  to  require  the  removal  of  faecal  matter,  &c.,  from  the  soil 
below  the  level  of  the  foundations.1 

Roofs. — Where  the  third  part  of  the  Public  Health  Acts 
Amendment  Act,  1890,  has  been  adopted,  roofs  of  buildings, 
balconies,  platforms,  &c.,  intended  to  be  let  or  used  to  ac- 
commodate a number  of  persons  on  the  occasion  of  any  show, 
entertainment,  procession,  or  the  like,  must  be  safely  con- 
structed or  secured  to  the  satisfaction  of  the  surveyor.2 

Chimneys . — The  Chimney  Sweepers  and  Chimneys  Regula- 
tion Act,  1840,  3 amongst  other  provisions  with  regard  to  the 
structure  of  chimneys,  provides  that  “ all  withs  and  partitions 
between  any  chimney  or  flue  which  at  any  time  after  the  pass- 
ing of  this  Act  shall  be  built  or  rebuilt  shall  be  of  brick  or 
stone,  and  at  least  equal  to  half  a brick  in  thickness . . . upon 
pain  of  forfeiture,  by  every  master-builder  or  other  master 
workman  who  shall  make  or  cause  to  be  made  such  chimney 
or  flue,  of  any  sum  of  not  less  than  £10  nor  exceeding  £50.” 
With  reference  to  this  clause  it  was  held  that  it  was  not  im- 
pliedly repealed  by  a Local  Improvement  Act,  which  required 
the  chimneys  and  flues  of  every  new  building  to  be  constructed 
in  manner  determined  or  approved  by  the  corporation,  or  if 
they  should  give  no  directions,  then  “of  good  brickwork  or 
stonework,  & c.,  and,  if  circular,  of  earthenware  pipes  of  not 
less  than  ten  inches  diameter,  &c.,”  and  that  the  appellant 
was  rightly  convicted  under  the  former  and  general  Act.4 

Space  about  Buildings. — A person  was  convicted  of  infringing 
a bye-law,  which  required  that  every  house  should  have  five 
hundred  square  feet  in  front  or  rear  free  from  any  erection,  by 
erecting  three  houses  with  fences.  On  the  question  whether  the 
bye-law  was  valid,  or  was  ultra  vires , the  Court  were  clear  that 
the  Board  had  power  to  make  such  a bye-law  to  carry  out  the 
object  of  the  enactment,  and  affirmed  the  conviction.5 

Where  a Local  Board  of  Health  made  a bye-law  that  where- 
ever  any  open  space  had  been  left  adjoining  to  any  building, 
such  space  should  never  afterwards  be  built  upon  without  the 
consent  of  the  Local  Board,  and  without  leaving  an  open  space 
belonging  to  such  building  of  a specified  size  and  dimensions. 


(1)  Blashill  v.  Chambers , L.  R. 
14  Q.  B.  D.  479;  53  L.  T.  (N.s.) 
38  ; 49  J-  P.  388. 

(2)  53  & 54  Viet.  c.  59,  s.  37,  post. 

(3)  3 & 4 Viet.  c.  85,  s.  6. 


(4)  Hill  v.  Hall, , L.  R.  1 Ex.  D. 
4i  1 ; 45  L.  J.  M.  C.  153;  35  L.T. 
(N.S.)  860  ; 41  J.  P.  183. 

(5)  Adams  v.  Bromley  Local 
Board , 37  J.  P.  662. 
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it  was  held  that  if  the  bye-law  applied  to  open  spaces  belonging  38  & 39  v*ct 
to  old  buildings  it  was  bad,  as  exceeding  the  powers  conferred  c'  55> s*  *57>n 
by  the  Act.1 

And  subsequently,  a bye-law  that  “ where  an  open  space  has 
been  left  belonging  to  a building,  after  sanction  obtained  for 
its  erection,  such  space  shall  not  afterwards  be  built  on  with- 
out approval”  was  held  to  be  unreasonable  and  void.2 3  See 
also  sect.  158  and  the  note  to  that  section  with  reference  to 
the  approval  of  the  local  authority. 

In  another  case  a bye-law  prohibited  persons  from  building 
on  open  spaces  belonging  to  buildings  without  the  approval  of 
the  urban  sanitary  authority.  It  was  held  that  inasmuch  as 
there  were  other  bye-laws  requiring  plans  to  be  deposited,  and 
sect.  158  requires  approval  or  disapproval  of  such  plans  to  be 
given  within  one  month,  the  urban  sanitary  authority  could  not 
make  a bye-law  inconsistent  with  this  enactment,  and  therefore 
proceedings  could  not  be  taken  for  building  without  approval 
after  the  expiration  of  the  month,  the  disapproval  of  the  autho- 
rity not  having  been  signified  within  the  month.3 

With  regard  to  the  meaning  of  the  expression  “ building 
on  the  open  space,”  reference  may  be  made  to  a case 
where  the  construction  of  an  underground  urinal,  the  roof 
of  which  projected  slightly  above  the  surface  of  the  ground, 
was  held  not  to  contravene  a covenant  that  a certain  garden 
or  open  space  should  for  ever  be  kept  “ open  and  unbuilt 
upon.”  4 

A bye-law  provided  that  11  every  building  to  be  erected  and 
used  as  a dwelling-house  shall,  during  such  use,  have  in  the 
rear  or  at  the  side  thereof  an  open  space  exclusively  belonging 
thereto  to  the  extent  of  at  least  150  square  feet,  free  from  any 
erection  thereon  above  the  level  of  the  ground,  other  than  a 
privy  ; but  where  there  is  a water-closet  and  no  other  privy,  an 
open  space  of  not  less  than  100  feet  may  be  allowed;  and  the 
distance  across  such  open  space  between  every  such  building 
and  the  opposite  property  at  the  rear  or  side,  exclusive  of  any 
common  passage,  shall  be  ten  feet  at  least ; if  such  building  be 
two  storeys  in  height  above  the  level  of  such  open  space,  the 
distance  across  shall  be  fifteen  feet ; if  such  building  be  three 
storeys,  it  shall  be  twenty  feet;  if  more  than  three  storeys, 
twenty-five  feet.”  With  reference  to  this  bye-law  it  was  held 
that  the  space  required  to  be  lefc  between  the  building  to  be 
erected  and  the  opposite  property  must  be  co-extensive  with 
the  line  of  demarcation  between  such  building  and  such  oppo- 
site property,  and  that  at  no  point  should  a less  distance  than 
that  prescribed  by  the  bye-law  intervene  between  them,  ex- 


(1)  Tucker  v.  Tees,  7 Jur.  (n.s.) 
629  ; 25  J.  P.  789. 

(2)  Quinby  v.  Mayor,  &c.,  of 
Liverpool,  53  J.  P.  213. 

(3)  Clark  v.  Bloomfield,  1 Times 


L.  R.  323. 

(4)  Graham  v.  Corporation  of 
Newcastle-on-Tyne,  W.  N.  1892, 
134  ; 67  L.  T.  (N.s.)  260;  affirmed 
in  C.  A.,  67  L.  T.  (n.s.)  700. 
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8 & 39  Viet,  elusive  of  any  common  passage.1  With  reference  to  a similar 
• 55>  s-  I57sn*  bye-law  a public  street  was  held  to  come  within  the  expression 
“ opposite  property.”  2 

A bye-law  that  no  dwelling-house  should  be  erected  without 
having  at  the  rear  or  side  a sufficient  roadway  for  the  purpose 
of  affording  efficient  means  of  access  to  the  privy  or  ashpit 
belonging  to  the  same,  was  held  to  be  ultra  vires , under  the 
provisions  in  the  Local  Government  Act,  1858,  corresponding 
in  sub-sect  (4). 3 But  per  Lush,  J.,  the  bye-law  might  have 
been  valid  if  it  had  been  that  there  should  be  no  privy  or  ashpit 
belonging  to  the  house  without  adequate  means  of  access.4 

The  following  words  in  a Local  Improvement  Act,  “ every 
house  to  be  constructed  shall  have  a back  yard  or  other  vacant 
ground  or  area  from  the  ground  upwards  of  not  less  than  eight 
feet,  extending  from  the  main  building  for  the  whole  length  of 
such  building,”  the  Court  were  inclined  to  think,  though  no 
judgment  was  pronounced  on  the  question,  pointed  to  a yard  at 
the  back , and  not  to  an  open  space  at  the  side  of  the  house,  and 
therefore  that  the  leaving  an  open  space  of  the  requisite  width  at 
the  side  of  the  building  did  not  comply  with  the  enactment.5 

Drainage  of  Buildings , &*c. — Power  to  enforce  the  drainage 
of  existing  buildings  is  given  by  sects.  23  and  24,  and  of  new 
buildings,  by  sect.  25.  With  respect  to  waterclosets,  &c.,  see 
also  sects.  35-41. 

It  is  to  be  observed  that  Clause  (4)  of  the  present  section  is 
not  confined  to  the  drainage  of  “ new  buildings,”  or  buildings 
erected  after  the  bye-laws  have  come  into  operation.  A bye- 
law, therefore,  which  was  made  by  a rural  authority  in  pursu- 
ance of  urban  powers  conferred  upon  them  under  sect.  276, 
and  which  required  any  person  constructing  a cesspool  in  con- 
nection with  a building  to  construct  it  at  a distance  of  at  least 
fifty  feet  from  the  building,  was  held  applicable  to  a cesspool 
constructed  in  connection  with  a building  erected  before  the 
urban  powers  were  conferred  on  the  authority.  The  Court  in 
this  case  declined  to  say  that  the  distance  of  fifty  feet  was 
unreasonable  or  that  the  bye-law  was  unreasonable  because  it 
might  sometimes  be  impossible  to  construct  a cesspool  at  all 
at  the  prescribed  distance  from  the  building.6 

Buildings  unfit  for  human  Habitation. — An  urban  authority 
have  no  power  (except  under  the  Public  Health  Acts  Amend- 


(1)  Anderton  v.  Rigby , 13  C.  B. 
(N.S.)  603;  s.c.  nom.  Anderton  v. 
Birkenhead  Improvei?ient  Commis- 
sioners, 9 Jur.  (N.S.)  1058 ; 32  L.  J. 
M.  C.  137. 

(2)  Jones  v.  Parry , 57  L.  T. 
(N.s.)  492  ; 52  J.  P.  69. 

(3)  Waite  v.  Garston  Local  Board , 
L.  R.  3 Q.  B.  5;  37  L.  J.  M.  C. 
19  ; 17  L.  T.  (N.s.)  201 ; 16  W.  R. 
78  ; 32  J.  P.  228. 

(4)  Ibid.,  37  L.  J.  M.  C.  21  ; 32 


J.  P.  228.  In  17  L.  T.  (n.s.), 
the  dictum  is  attributed  to  Cock- 
burn,  C.J. 

(5)  Pearson  v.  Kingston-upon- 
Hull  Local  Board,  3 H.  & C.  921  ; 
35  L.  J.  M.  C.  36 ; 13  L.  T.  (n.s.) 
180  ; 29 1 J.  P.  71 1. 

(6)  Simmons  v.  Mailing  Rural 
District  Council,  L.  R.  1897,  2 Q. 
B.  433 ; 66  L.  J.  Q.  B.  585  ; 77 
L.  T.  (N.s.)  341  ; 45  W.  R.  603; 
61  J.  P.  502. 
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ment  Act,  1890  x)  to  make  a bye-law  relating  to  buildings  38  & 39  Viet, 
erected  before  the  date  of  the  constitution  of  the  district,  and  to  c-  55>s*  I575n. 
the  closing  of  such  buildings  when  unfit  for  human  habitation, 
or  to  the  prohibition  of  their  use  for  such  habitation.2  A 
power  to  close  buildings  unfit  for  human  habitation  under  an 
order  of  justices  is,  however,  given  by  sect.  97. 

A bye-law  that  “no  new  house  shall  be  occupied. . . .until 
such  house  has  been  certified  by  the  Local  Board  or  their  officer 
authorized  to  give  such  certificate,  after  examination,  to  be  in 
every  respect  fit  for  human  habitation  in  their  or  his  opinion,” 
was  held  to  be  reasonable  and  not  inconsistent  with  any  of  the 
provisions  of  the  Act,  and  a conviction  for  causing  or  permitting 
a new  house  to  be  occupied  without  having  obtained  such  a 
certificate,  was  upheld.3 

Means  of  Ingress  and  Egress. — With  regard  to  the  pro- 
vision of  proper  means  of  ingress  to  and  egress  from  buildings 
used  as  places  of  public  resort,  see  the  adoptive  provisions  of 
the  Public  Health  Acts  Amendment  Act,  1890.4 

Notices  and  Plans. — The  above  section  empowers  the  urban 
authority  to  make  a bye-law  requiring  a notice,  plans,  and  sections 
of  a new  building  to  be  given  to  them,  and  a penalty  may  be 
imposed  for  failure  to  comply  with  such  bye-law.  Moreover, 
a house  built  without  such  compliance  is  erected  in  contraven- 
tion of  the  bye-laws,  so  that  the  urban  authority  may  by  a 
bye-law  give  themselves  power  to  pull  down  the  house.5  And 
a conviction  for  building  otherwise  than  in  accordance 
with  the  plans  which  had  been  deposited  in  pursuance  of  the 
bye-laws  was  upheld.6  Where  the  bye-laws  require  notice  to 
be  given,  this  requirement  cannot  be  waived  or  dispensed  with 
by  the  urban  sanitary  authority.7 

Some  time  before  the  coming  into  operation  of  the  Local 
Government  Act,  1858,  certain  persons  proposing  to  lay  out  a 
new  street  gave  the  necessary  notices  to  the  Local  Board,  but 
did  not  proceed  to  lay  out  the  street  till  the  month  of  May, 

1862.  In  the  meantime  the  Local  Board  had  made  a bye-law 
requiring  notices  to  be  given  of  a more  detailed  character  than 
had  been  required  by  the  Public  Health  Act,  1848, 3 and  they 
contended  that  the  street  had  not  been  begun  within  the  mean- 
ing of  the  Act,  and  that  therefore  the  parties  ought  to  have 
given  fresh  notices  so  as  to  satisfy  the  new  bye-law,  and  that 
they  were  liable  to  a penalty  for  proceeding  to  lay  out  the  street 


(!)  53  & 54  Viet.  c.  59,  s.  23, 
post. 

(2)  Burgess  v.  Peacock , 16  C.  B. 
(N.s.)  624  ; 10  L.  T.  (N.S.)  617  ; IO 
Jur.  (N.s.)  803. 

(3)  Horsell  v.  Swindon  JVew  Town 
Local  Board , 58  L.  T.  (n.s.)  73_2  ; 
52  J.  P.  597. 

(4)  53  & 54  Viet.  c.  59,  s.  36, 
post. 


(5)  Baker  v.  Portsmouth , Mayor , 
&c.,  post , p.  358. 

(6)  James  v.  Masters , L.  R. 
1893,  I Q-  B.  355  ; 67  L.  T.  (N.s.) 
855;  41  W.  R.  174;  57  J.  P.  167; 
Burton  v.  Acton , 51  J.  P.  56 6. 

(7)  Baxter  v.  Bedford Mayor , 
&>c.,  1 Times  L.  R.  424. 

(8)  11  & 12  Viet.  c.  63,  s.  72. 
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38  & 39  Viet,  without  having  done  so.  The  justices  dismissed  a summons 

c-  55> s-  I575n.  for  recovery  of  the  penalty,  and  the  Court  held  that  their  deci- 
sion was  not  wrong,  but  intimated  their  opinion  very  guardedly, 
so  that  in  case  the  parties  chose  to  raise  the  question  again, 
when  subsequent  dealings  took  place  with  the  property,  they 
could  do  so.1 

There  is  nothing  to  prevent  a person  from  abandoning  plans 
which  he  has  deposited  in  pursuance  of  the  bye-laws,  instead  of 
carrying  them  out.  Thus  an  owner  sent  in  plans  for  a new 
street,  .showing  a shop  and  garden  set  back  so  as  to  widen  the 
street  to  the  width  required  by  the  bye-laws,  and  endorsed  with 
an  undertaking  to  set  back  the  road  as  shown  by  the  plans ; 
but  he  subsequently  merely  put  in  a new  front  to  the  existing 
shop  and  a porch  to  the  existing  doorway,  and  rebuilt  the 
garden  wall  on  its  old  site.  It  was  held  that  he  had  not 
contravened  the  bye-laws  by  laying  out  a new  street  of  less  than 
the  prescribed  width.2 

Power  to  pull  down  Work. — The  Metropolis  Local  Manage- 
ment Act,  1 85 5, 3 empowers  the  district  board  to  alter  or  de- 
molish a house  where  the  builder  has  neglected  to  give  notice  of 
his  intention  to  build  seven  days  before  proceeding  to  lay  or  dig 
the  foundation  ; but  this  does  not  empower  the  district  board 
to  demolish  the  building  without  first  giving  the  party  guilty  of 
the  omission  an  opportunity  of  being  heard;  this  is  on  the 
principle  which  has  been  repeatedly  recognised  by  the  Courts,4 
that  no  man  is  to  be  deprived  of  his  property  without  an  oppor- 
tunity of  being  heard.  Per  Erie,  C.J.  : “ I think  the  board 
ought  to  have  given  notice  to  the  plaintiff  and  to  have  allowed 
him  to  be  heard.  The  default  in  sending  notice  to  the  board 
of  the  intention  to  build  is  a default  which  may  be  explained 
...  The  party  may  have  actually  conformed  to  all  the  regu- 
lations ....  though  by  accident  his  notice  may  have  miscarried  ; ” 
and  per  Willes,  J.  : “I  apprehend  that  a tribunal  which  is 
by  law  invested  with  power  to  affect  the  property  of  one  of 
Her  Majesty’s  subjects  is  bound  to  give  such  subject  an 
opportunity  of  being  heard  before  it  proceeds ; and  that  that 
rule  is  of  universal  application,  and  founded  upon  the  plainest 
principles  of  justice.”  5 This  principle  is  equally  applicable  to 
a local  authority  acting  under  the  present  Act.6 

A Local  Board  made  a bye-law  requiring  a person  intending 
to  erect  a new  building  to  give  a month’s  notice  to  the  board 
of  his  intention  so  to  do,  and  to  deposit  plans  ; and  a person 
who  had  given  notice  commenced  to  build  within  the  month 


(1)  Felkin  v.  Ber ridge,  15  C.  B, 
(N.s.)  257;  9 L.  T.  (N.s.)  333. 

(2)  Mayor,  &c.,  of  Simderland  v. 
Skinner,  53  J.  P.  660. 

(3)  18  & 19  Viet.  c.  123,  s.  76. 

(4)  See  Dr.  Bentley's  Case,  6 

T.  R.  198,  cited  by  Parke,  B.,  in  the 

Hammersmith  Rent-Charge  Case,  4 


Ex.  96. 

(5)  Cooper  v.  Wandsworth  Board 
of  Works,  14  C.  B.  (N.s.)  180 ; 32 
L.  J.  C.  P.  185  ; 8 L.  T.  (N.S.)  278  ; 
9 Jur.  (n.s.)  1155;  n W.  R.  646. 

(6)  Masters  v.  Pontypool  Local 
Board , Hopkins  v.  Smethwick  Local 
Board,  post,  p.  362. 
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and  without  approval  of  the  plans  by  the  board.  He  was  38  & 39  Viet. 

convicted  of  contravening  the  bye-law,  but  it  was  held  that  c*  55>  s.  157,11. 

the  board  had  no  power  to  make  such  a proceeding  an  offence 

by  their  bye-law,  and  that  the  person  so  giving  notice  had  a 

right  to  commence  building  when  he  pleased,  subject  to  the 

right  of  the  Local  Board  to  pull  down  or  alter  his  building,  if 

built  in  contravention  of  their  bye-laws.  Per  Martin,  B . : 

“ The  power  given  is  to  make  bye-laws  as  to  the  structure  of 
walls  and  the  sufficiency  of  space,  and  for  the  observance  of  the 
same  to  make  provisions  as  to  giving  notice  and  the  deposit  of 
plans,  the  inspection  by  the  board,  and  the  removing,  altering, 
or  pulling  down  of  buildings  that  contravene  the  bye-laws. 

It  seems  to  me  that  a man  may  be  compelled  to  deposit  plans 
and  give  notices,  but  there  is  no  power  to  prevent  him  beginning 
his  building  the  next  day,  subject  to  his  liability  to  have  it 
pulled  down  if  it  contravenes  the  bye-laws;”  and  per  Pol- 
lock, C.B.  : “ This  section  is  a restriction  on  a man’s  common 
law  right,  and  must  not  receive  a vexatious  interpretation.”  1 
A Local  Board,  by  a bye-law,  imposed  continuing  pecuniary 
penalties  upon  any  person  who  should  “ construct  any  works 
or  do  or  omit  to  do  any  act,  or  to  comply  with  any  requirement 
of  the  board,  or  should  make  any  alteration  in  any  works  after 
completion,  or  any  deviation  from  or  alteration  in  any  plan 
approved  by  the  board,  whether  in  new  or  existing  buildings, 
contrary  to  the  provisions  therein  contained,  or  do  any  act, 
matter,  or  thing  contrary  to  the  bye-laws,  or  omit,  neglect,  or 
fail  to  perform  and  execute  any  of  the  ma  tters  or  things  required 
by  such  bye-laws,  or  in  any  manner  transgress  the  same  bye- 
laws, or  any  of  them  ; ” and  the  board,  by  the  same  bye-law, 
were  empowered  to  remove,  pull  down,  or  otherwise  deal 
with  such  works  as  the  case  might  require.  This  bye-law 
was  held  to  be  .beyond  the  authority  conferred  on  the  Local 
Board.2 

But  a bye-law  directing  persons  about  to  erect  new  buildings 
to  give  fourteen  days’  notice  by  leaving  such  notice,  with  plans, 

&c.,  at  the  surveyors  office  on  the  Tuesday  before  the  fort- 
nightly meeting  of  the  committee,  under  a penalty  of  forty 
shillings , while  another  bye-law  empowered  the  Board  to  pull 
down  work  erected  contrary  to  the  bye-laws,  was  held  reason- 
able and  not  ultra  vires , notwithstanding  the  second  bye-law.3 
So  also  a bye-law  empowering  an  urban  authority  to  pull  down 
or  alter  works,  in  respect  of  which  the  notices  required  by 


(1)  Hattersley  v.  Burr,  14  L.  T. 
(N.S.)  565  ; 12  Jur.  (N.S.)  894;  14 
W.  R.  864 ; 4 H.  & C.  523  (ques- 
tioned in  Hall  v.  Nixon , vifra ). 

(2)  Young  v.  Edwards , 13  L.  J. 

M.  C.  227;  11  L.  T.  (N.s  ) 424. 
A similar  decision  had  been  given 
in  Brown  v.  Holyhead  Local  Board , 


1 H.  & C.  601  ; 32  L.  J.  Ex.  25  ; 
7 L.  T.  (N.s.)  332  ; 11  W.  R.  71. 

(3)  Hall  v.  Nixon , L.  R.  10  Q.  B. 
152  ; 44  L.  J.  M.  C.  51  ; 32  L.  T. 
(N.S.)  87  ; 23  W.  R.  612;  39  J.  P. 
341  ; Hattersley  v.  Burr  and  Young 
v.  Edwards , supra , discussed. 
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38  & 39  Viet,  another  bye-law  had  not  been  given,  was  held  valid.1  Such 
c*  55>s-  I575n*  powers,  however,  must  be  exercised  with  reasonable  care. 

Where  the  local  authority  have  power  to  pull  down  an 
erection  which  has  been  constructed  in  contravention  of  their 
bye-laws,  they  may  pull  down  the  offending  erection  even 
though  it  may  cause  the  fall  of  the  rest  of  the  building ; and 
although  they  may  not  pull  it  down  in  a dangerous  way,  they 
may  effect  their  object  in  the  most  convenient  way  to  them- 
selves that  is  consistent  with  safety.2 3 

A bye-law  requiring  the  extent  of  yard  space  belonging  to 
new  buildings,  and  the  situation  of  the  water-closet,  ashpit,  &c., 
to  be  shown  on  the  plans,  was  held  to  be  valid,  but  one  which 
imposed  a continuing  penalty  for  neglect  to  send  in  plans  of  a 
new  building,  was  held  to  be  ultra  vires? 

In  a case  in  which  the  deposited  plans  of  buildings  had  been 
approved,  but  the  quality  of  the  mortar  used  in  their  erection 
contravened  the  bye-laws,  it  was  said  that  the  words  “ subject 
to  the  provisions  of  this  Act”  in  sect.  157  meant  “not  being 
contrary  to  the  provisions  of  the  Act.”  4 

Exemption  of  Railways . — The  last  clause  of  the  section, 
exempting  buildings  of  railway  companies,  which  are  used  for 
the  purposes  of  the  railway,  from  the  provisions  of  sects.  155— 
157,  follows  the  precedent  of  the  Metropolitan  Building  Act, 
1855, 5 and  the  London  Building  Act,  1894/  which  has  now 
replaced  it,  contains  many  other  additional  exemptions  of 
buildings,  as  also  do  the  model  bye-laws  of  the  Local  Govern- 
ment Board.  With  reference  to  that  Act  it  was  held  that 
arches  of  a radway  viaduct,  having  the  ends  filled  in  and 
being  let  to  a tenant  of  the  company  for  his  private  use,  were 
within  the  exemption,  the  arches  themselves  having  been 
erected  for  the  purposes  of  the  railway  and  being  used  for 
those  purposes.7  But  a building  erected  by  a canal  company 
on  one  of  their  wharves  and  let  to  tenants,  who  arranged  that 
all  materials  which  they  required  should  be  carried  to  the 
wharves  by  barges  on  the  canal,  was  held  not  to  be  “ used  for 
the  purpose  of  the  canal”  so  as  to  be  exempt8  from  the 
operation  of  the  first  part  of  the  Metropolitan  Building  Act, 

l8SS-9 

Cottages  erected  by  a railway  company  on  land  belonging 


(1)  Baker  v.  Portsmouth,  Mayor , 
L,  R.  3 Ex.  D.  157  ; 47  L.  J. 

Ex.  223;  37  L.  T.  (n.s.)  822;  26 
W.  R.  303  ; 42  J.  P.  278. 

(2)  J agger  v.  Doncaster  Rural 
Sanitary  Authority , 54  J.  P.  438. 

(3)  Reay  v.  Mayor , ere.,  of  Gates- 
head\ 55  L.  T.  (n.s.)  92 ; 34  W.  R. 
682  ; 50  J.  P.  805. 

(4)  Shaw  v.  Solihull , Times 
newsp.  4th  July,  1890. 

(5)  18  & 19  Viet.  c.  122,  s.  6. 


(6)  57  & 58  Viet.  c.  ccxiii. 

(7)  In  re  Badger , 8 E.  & B.  728  ; 
s.c.  nom.  North  Kent  Railway  Com- 
pany v.  Badger , 27  L.  J.  M.  C.  106  ; 
4 Jur.  (n.s.)  454;  6 W.  R.  246. 

(8)  Under  18  & 19  Viet.  c.  122, 
s.  6. 

(9)  Coole  v.  Lovegrove , L.  R. 
1893,  2 Q.  B.  44;  62  L.  J.  M.  C. 
153  ; 69  L.  T.  (N.s.)  19;  41  W. 
L.  570;  57  J-  P-  647.. 
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to  them,  adjoining  their  line  and  200  yards  from  their  station,  38  & 39iVict. 
for  persons  in  their  employment  whose  duties  required  them  to  c-  555  s-  I57jn- 
be  on  the  spot,  were  held  not  to  be  within  the  exemption  in 
sect.  157.  An  objection  that  the  bye-laws  did  not  refer  to  this 
exemption  amongst  certain  specified  exemptions,  and  that 
they  therefore  purported  to  apply  to  the  buildings  exempted  by 
sect.  157,  was  overruled;  and  a conviction  of  the  company 
for  not  depositing  plans  of  the  cottages  in  accordance  with  the 
bye-laws  was  affirmed.1 

A covenant,  made  by  a railway  company  on  purchasing 
lands,  that  they  would  reconvey  any  part  of  the  premises  which 
should  not  at  a certain  time  be  bond  fide  used  for  the  purposes 
of  their  “ station  works  and  conveniences  necessary  and  con- 
venient for  passenger  and  goods  traffic,”  was  held  not  to  require 
the  reconveyance  by  the  company  of  land  used  as  a station 
master’s  and  as  porters’  gardens,  or  of  coal  sheds  let  to  a coal 
dealer : this  being  a fair  user  of  the  ground  for  the  reasonable 
convenience  of  the  station.2 


Sect.  158.  Where  a notice  plan  or  description  of  any  As  to  com- 
work  is  required  by  any  bye-law  made  by  an  urban  autho-  mencement  of 
rity  to  be  laid  before  that  authority,  the  urban  authority 
shall,  within  one  month  after  the  same  has  been  delivered  works  maqe 
or  sent  to  their  surveyor  or  clerk,  signify  in  writing  their  contrary  to 
approval  or  disapproval  of  the  intended  work  to  the  person  bye-laws, 
proposing  to  execute  the  same  ; and  if  the  work  is  com-  ^'^^42^43 
menced  after  such  notice  of  disapproval,  or  before  the  bS‘  ’ ’ 

expiration  of  such  month  without  such  approval,  and  is 
in  any  respect  not  in  conformity  with  any  bye-law  of  the 
urban  authority,  the  urban  authority  may  cause  so  much 
of  the  work  as  has  been  executed  to  be  pulled  down  or 
removed. 

Where  an  urban  authority  incur  expenses  in  or  about 
the  removal  of  any  work  executed  contrary  to  any  bye- 
law, such  authority  may  recover  in  a summary  manner  the 
amount  of  such  expenses  either  from  the  person  executing 
the  works  removed  or  from  the  person  causing  the  works 
to  be  executed  at  their  discretion. 

Where  an  urban  authority  may,  under  this  section,  pull 
down  or  remove  any  work  begun  or  executed  in  contra- 
vention of  any  bye-law,  or  where  the  beginning  or  the 
execution  of  the  work  is  an  offence  in  respect  whereof 
the  offender  is  liable  in  respect  of  any  bye-law  to  a penalty, 
the  existence  of  the  work  during  its  continuance  in  such 


(1)  Manchester,  Sheffield  and  679. 

Lincolnshire  Railway  Co.  v.  Barns - (2)  Harris  v.  London  and  South 

ley  Rural  Sanitary  Azithority,  MS.,  Western  Railway  Company,  60  L, 
and  67  L.  T.  (n.s.)  119;  56  J.  P.  T.  (n.s.)  392. 


38  &; 
C.  55; 
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1^158.  a f°rm  an(^  s^te  as  to  be  in  contravention  of  the  bye-law 
shall  be  deemed  to  be  a continuing  offence,  but  a penalty 
shall  not  be  incurred  in  respect  thereof  after  the  expira- 
tion of  one  year  from  the  day  when  the  offence  was  com- 
mitted or  the  bye-law  was  broken. 

Note. — Rural  Authorities .- — This  section  is  in  force  in  rural 
districts  where  Part  III.  of  the  Public  Health  Acts  Amendment 
Act,  1890,  has  been  adopted,1  as  well  as  when  it  has  been  put 
in  force  by  order  of  the  Local  Government  Board. 

Approval  of  Plans. — The  urban  authority  have  not  power 
under  the  Act,  nor  could  they  by  a bye-law  give  themselves 
the  right  to  disapprove  of  and  prohibit  the  erection  of  a build- 
ing at  their  own  discretion  or  for  any  other  reason  than  that 
the  erection  would  be  in  contravention  of  some  valid  bye-law 
or  other  provision  of  the  law.2  This  was  so  held  on  a special 
case  stated  for  the  opinion  of  the  Court  on  a rule  for  a manda- 
mus requiring  the  urban  authority  to  approve  of  certain  depo- 
sited plans ; and  the  rule  was  accordingly  made  absolute  for  a 
peremptory  mandamus  in  accordance  with  the  arrangement 
made  in  the  special  case.  A mandamus  was  also  granted  in  a 
case  in  which  the  urban  authority  had  refused  to  approve  of 
building  plans  on  the  ground  that  the  erection  of  the  buildings 
would  contravene  the  Public  Health  (Buildings  in  Streets)  Act, 
1888,  the  Court  having  come  to  the  conclusion  that  the  Act 
would  not  be  contravened.3  And  in  a case  under  the  present 
Act,  the  owner  of  land  in  a rural  district,  deposited  plans  of 
of  new  streets  and  plans  for  new  buildings  to  be  erected  on 
one  of  such  streets,  with  the  rural  district  council,  whose 
predecessors,  the  rural  sanitary  authority,  had  made  bye-laws 
under  the  Local  Government  Act,  1858,  by  virtue  of  powers 
conferred  upon  them  by  the  Local  Government  Board.  The 
building  plans  showed  that  the  houses  were  to  be  drained  by 
drains  which  were  indicated  as  ending  in  the  middle  of  one  of 
the  proposed  new  streets,  but  showed  no  sewers  in  the  streets. 

It  was  admitted  that  a system  of  cesspools,  earth-closets  or  the 
like,  was  unsuitable,  but  the  council  refused  to  approve  of  the 
plans  unless  the  owner  would  undertake  to  construct  at  his 
own  expense  both  the  sewers  in  the  streets  and  the  necessary 
outfall  sewer.  The  Court  of  Appeal  affirmed  the  grant  by  the 
Divisional  Court  of  a mandamus  requiring  the  council  to 
approve  of  the  plans,  holding  that  they  were  not  entitled  to  • 
attach  such  a condition  to  their  approval.4 

(1)  53  & 34  Viet.  c.  59,  s.  23  (3),  Cas.  at  p.  810. 

post.  (3)  Reg.  v.  Fulwood  Local  Board, 

(2)  Reg.  v.  Mayor , &=c.,  of  New-  post , p.  1386. 

castle- on- Tyne , 60  L.  T.  (n.s.)  963  ; (4)  Reg.  v.  Tynemouth  Rural 

53  J-  P*  788.  And  see  the  remarks  District  Council , L.  R.  1896,  2 Q. 

of  Lord  Blackburn  in  Robinson  v.  B.  451  j 65  L.  J.  Q.  B.  545  ; 75 

Barton  Local  Board , L.  R.  8 App.  L.  T.  (n.s.)  86  ; 60  J.  P.  804. 
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But  where  a local  Act  gave  a right  of  appeal  to  quarter.  3 8 
sessions  against  any  determination  of  the  corporation,  a bye-  c'  ^ 
law,  made  under  that  Act,  imposing  a penalty  on  a person 
erecting  a new  building  without  giving  twenty-one  days’  notice, 
or  without  having  his  plans  approved  by  the  corporation,  or 
contrary  to  plans  which  had  been  approved,  was  held  to  be 
valid  and  reasonable,  and  a conviction  under  it  was  upheld 
although  it  did  not  appear  that  the  buildings  which  had 
been  erected  themselves  contravened  the  provisions  of  the 
Act.1 

A local  authority  disapproved  of  the  deposited  plans  of  a 
proposed  new  street  on  the  ground  that  it  was  not  of  the  width 
prescribed  by  their  bye-laws.  The  landowner  brought  an 
action  for  a 'mandamus  to  compel  them  to  approve  , of  the 
plans,  and  the  jury  found  that  his  proposed  erections  did  not 
amount  to  laying  out  a new  street.  On  further  consideration 
Kennedy,  J.,  gave  judgment  for  the  defendants,  on  the  ground 
that  the  plaintiff  had  no  right  of  action  on  which  to  found  a 
right  to  ancillary  relief  by  mandamus,  and  that  his  remedy,  if 
any,  was  by  application  for  the  prerogative  writ  of  mandamus. 

On  appeal  to  the  Court  of  Appeal  this  judgment  was  affirmed 
on  the  ground  that  the  question  whether  the  plaintiff's  building 
operations  would  constitute  the  laying  out  of  a new  street  was 
a matter  within  the  jurisdiction  of  the  local  authority,  on 
which  they  had  botict  fide  exercised  their  discretion,  and  that 
the  Court  would,  therefore,  not  interfere  with  their  decision.2 

It  was  held  that  as  sect.  158  imposed  on  the  urban  sanitary 
authority  the  obligation  of  signifying  their  approval  or  dis- 
approval of  plans  within  one  month,  they  could  not  make  a 
bye-law  at  variance  with  this  enactment  and  going  beyond  it ; 
and  that  where  a bye-law  prohibited  erections  on  open 
spaces  belonging  to  buildings  from  being  made  without  the 
approval  of  the  urban  sanitary  authority,  but  specified  no 
time  within  which  approval  or  disapproval  of  the  erections 
was  to  be  given,  and  the  urban  sanitary  authority  had  not  signi- 
fied their  approval  or  disapproval  within  a month  after  the  deposit 
of  plans,  proceedings  could  not  be  taken  for  the  recovery  of  a 
penalty  for  breach  of  the  bye-law  after  the  month  had  elapsed.3 
It  was  also  held  that  where  a Local  Board  had  not  during  the 
month  prescribed  by  sect.  158  signified  their  disapproval  of 
plans,  they  could  not  afterwards  object  to  the  building  being 
erected  according  to  the  line  laid  down  on  the  plan ; neither 
could  they  under  that  section  pull  down  a building  without 
giving  the  owner  an  opportunity  of  showing  cause  why  it 
should  not  be  pulled  down.  It  is  too  late  to  object  that  no 

(1)  Cook  v.  Hainsworth , L.  R.  Council , L.  R.  1897,  1 Q.  B.  532, 

1896,  2 Q.  B.  85  ; 65  L.  J.  M.  C.  678  ; 66  L.  J.  Q.  B.  427  ; 76  L.  T. 

190 ; 75  L.  T.  (n.s.)  51  ; 44  W.  R.  (n.s.)  637  ; 61  J.  P.  198,  340. 

541  ; 60  J.  P.  439.  (3)  Clark  v.  Bloomfield , 1 Times 

(2)  Smith  v.  Chorley  District  L.  R.  323. 


k 39  Viet. 
;,  s.  158, n. 


38  & 39  Viet. 

c.  55,  s.  158,  n. 
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plans  have  been  deposited  when  an  action  has  been  brought  to 
restrain  the  authority  from  pulling  down  the  building.1 

The  use  as  a dwelling  of  a building  described  in  the  deposited 
plans  otherwise  than  as  a dwelling-house,  may  subject  the 
owner  or  occupier  to  a penalty  where  the  Public  Health  Acts 
Amendment  Act,  1890,  is  adopted  : see  the  note  to  sect.  159. 

Costs. — The  Court  granted  the  costs  of  a certiorari  to  quash 
an  order  of  justices  for  payment  of  the  expenses  of  pulling 
down  a building  under  sect.  158,  as  it  was  a civil  and  not  a 
criminal  proceeding.2 

Continuing  Offences. — See  the  note  to  sect.  183. 

Sect.  159.  For  the  purposes  of  this  Act,  the  re-erecting 
of  any  building  pulled  down  to  or  below  the  ground  floor, 
or  of  any  frame  building  of  which  only  the  framework  is 
left  down  to  the  ground  floor,  or  the  conversion  into  a 
dwelling-house  of  any  building  not  originally  constructed 
for  human  habitation,  or  the  conversion  into  more  than 
one  dwelling-house  of  a building  originally  constructed 
as  one  dwelling-house  only,  shall  be  considered  the 
erection  of  a new  building. 

Note.— New  Buildings. — See  the  note  to  sect.  157  on  this 
subject.3  In  summary  proceedings  the  question  whether  an 
erection  is  a new  building  is  one  of  fact  for  the  magistrates. 

Conversion  of  Building  into  Dwelling  House. — Where  the 
third  part  of  the  Public  Health  Acts  Amendment  Act,  1890, 
has  been  adopted,  a person  who  uses  or  knowingly  permits 
any  one  but  a caretaker  and  his  family  to  use  for  habitation  a 
building  which  is  described  on  the  plans  deposited  with  the 
local  authority  otherwise  than  as  a dwelling-house,  is  liable  to 
a penalty,  unless  the  building  has  the  proper  extent  of  open 
space  in  rear  of  it,  and  in  the  opinion  of  the  local  authority  is 
or  has  been  rendered  fit  for  habitation.4 

Sect.  160.  The  provisions  of  the  Towns  Improvement 
Clauses  Act,  1847,  with  respect  to  the  following  matters : 
that  is  to  say, 

(1.)  With  respect  to  naming  the  streets  and  numbering 
the  houses  ; and 

(2.)  With  respect  to  improving  the  line  of  the  streets 
and  removing  obstructions ; and 

(3.)  With  respect  to  ruinous  or  dangerous  buildings  ; 
and 

(1)  Masters  v.  Pontypool  Local  L.  T.  (n.s.)  783  ; 38  W.  R.  499  ; 
Board , L.  R.  9 Ch.  D.  677 ; 47  L.  54  J.  P.  693. 

J.  Ch.  797  ; Hopkins  v.  Smethwick  (2)  Reg.  Morris,  31  W.  R.  609. 

Local  Board  Board,  L.  R.  24  Q.  B.  (3)  Ante,  p.  348. 

D.  712;  59  L.  J.  Q.  B.  250;  62  (4)  53&54  Vict.c.  59,  s.  33,/^/. 
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(4.)  With  respect  to  precautions  during  the  construc- 
tion and  repair  of  the  sewers  streets  and 
houses, 

shall,  for  the  purpose  of  regulating  such  matters  in  urban 
districts,  be  incorporated  with  this  Act. 

Notices  for  alterations  under  the  sixty-ninth,  seventieth, 
and  seventy-first  sections,  directions  under  the  seventy- 
third  section,  and  orders  under  the  seventy-fourth  section 
of  the  said  Towns  Improvement  Clauses  Act,  may,  at  the 
option  of  the  urban  authority,  be  served  on  owners  instead 
of  occupiers,  or  on  owners  as  well  as  occupiers,  and  the 
cost  of  works  done  under  any  of  these  sections  may,  when 
notices  have  been  so  served  on  owners,  be  recovered 
from  owners  instead  of  occupiers : and  when  such  cost  is 
recovered  from  occupiers  so  much  thereof  may  be  deducted 
from  the  rent  of  the  premises  where  the  work  is  done  as 
is  allowed  in  the  case  of  private  improvement  rates  under 
this  Act. 

Note. — Incorporated  Clauses. — The  above  incorporated  pro- 
visions are  set  out  at  length  in  the  latter  part  of  this  work. 
With  regard  to  the  construction  of  incorporated  Acts,  see 
sect.  316. 

Notices. — Sects.  266,  267,  contain  general  provisions  with 
regard  to  the  authentication  and  service  of  notices. 

Recovery  of  Expenses. — With  regard  to  the  recovery  of  the 
expenses  of  works,  see  sect.  257  ; and  with  regard  to  the 
deduction  of  the  amount  of  a private  improvement  rate  from 
the  rent,  see  sect.  214. 


Lighting  Streets , &e. 

Sect.  161.  Any  urban  authority  may  contract  with  any 
person  for  the  supply  of  gas,  or  other  means  of  lighting 
the  streets  markets  and  public  buildings  in  their  district, 
and  may  provide  such  lamps  lamp  posts  and  other 
materials  and  apparatus  as  they  may  think  necessary  for 
lighting  the  same. 

Where  there  is  not  any  company  or  person  (other  than 
the  urban  authority)  authorized  by  or  in  pursuance  of  any 
Act  of  Parliament,  or  any  order  confirmed  by  Parliament, 
to  supply  gas  for  public  and  private  purposes,  supplying 
gas  within  any  part  of  the  district  of  such  authority,  such 
authority  may  themselves  undertake  to  supply  gas  for 
such  purposes  or  any  of  them  throughout  the  whole  or 
any  part  of  their  district ; and  if  there  is  any  such  com- 
pany or  person  so  supplying  gas,  but  the  limits  of  supply 


38  & 39  Viet, 
c.  55,  s.  160. 


L.G.  Am., 
s.  11. 
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38  & 39  Viet,  of  such  company  or  person  include  part  only  of  the  dis- 

c.  55,  s.  161.  tnot,  then  the  urban  authority  may  themselves  under- 
take to  supply  gas  throughout  any  part  of  the  district 
not  included  within  such  limits  of  supply. 

Where  an  urban  authority  may  under  this  Act  them- 
selves undertake  to  supply  gas  for  the  whole  or  any  part 
of  their  district,  a provisional  order  authorizing  a gas 
undertaking  may  be  obtained  by  such  authority  under 
and  subject  to  the  provisions  of  The  Gas  and  Water 
Works  Facilities  Act,  1870,  and  any  Act  amending  the 
same : and  in  the  construction  of  the  said  Act  the  term 
“ the  undertakers  ” shall  be  deemed  to  include  any  such 
urban  authority : Provided  that  for  the  purposes  of  this 
Act  the  Local  Government  Board  shall  throughout  the 
said  Act  be  deemed  to  be  substituted  for  the  Board  of 
Trade. 

Note. — Lighting  Streets. — Under  the  Public  Health  Supple- 
mental Act,  1849,1  “ an  urban  authority  could  only  contract 
for  lighting  their  district  for  a period  not  exceeding  three  years, 
and  they  had  no  power  to  provide  gasworks.  The  consequence 
was,  that  whenever  it  became  necessary  for  them  to  undertake 
such  works,  they  were  compelled  to  apply  to  Parliament  for  a 
special  Act  for  the  purpose.  Sect.  16 1 removes  the  restric- 
tion with  regard  to  contracts,  and  enables  the  authority,  in 
districts  or  parts  of  districts,  where  there  is  no  company  or 
person  supplying  gas  under  the  authority  of  Parliament,  to 
undertake  such  supply  themselves,  and  for  that  purpose  to 
obtain  a provisional  order,  under  the  Gas  and  Water  Works 
Facilities  Act,  1870,  authorizing  a gas  undertaking.  The  effect 
of  this  latter  provision  is  to  place  urban  authorities  on  the 
same  footing  with  respect  to  commencing  and  carrying  on  a 
gas  undertaking  as  an  ordinary  gas  company.  The  provisional 
order,  however,  must  be  obtained  from  the  Local  Government 
Board,  instead  of  from  the  Board  of  Trade.”  2 

The  above  section  does  not  apply  to  rural  authorities  unless 
they  have  been  invested  with  urban  powers:  see  sect.  163 
and  note.  A rural  authority  that  had  been  invested  with 
the  powers  of  an  urban  authority  under  the  first  paragraph 
of  sect.  1 6 1,  by  an  order  of  the  Local  Government  Board  made 
under  sect.  276,  treated  their  lighting  expenses  as  general 
expenses  ; and  by  a poor  rate  made  to  defray  such  expenses,  a 
railway  company  were  assessed  on  the  full  rateable  value  of  their 
property.  It  was  held  by  the  House  of  Lords  that  the  com- 
pany were  properly  rated  in  that  manner,  and  were  not  entitled 
to  be  rated  on  the  fourth  of  the  rateable  value,  as  for  special 

(1)  12  & 13  Viet.  c.  94,  s.  8,  re-  (2)  Circular  of  the  Local  Govern- 
pealed  by  sect.  343  and  Sched.  V.  ment  Board,  30th  September,  1875. 

part  ii.,  post. 
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expenses,  or  by  reason  of  a suggested  application  of  urban  38  & 39  Viet, 
powers  of  rating  under  sect.  211.1  c*  55> s-  i6i3n. 

Sect.  174  contains  provisions  with  respect  to  the  mode  of 
entering  into  contracts.  “ Person,”  by  sect.  4,  includes  any 
body  of  persons,  whether  corporate  or  unincorporate. 

In  streets  which  are  not  highways  repairable  by  the  inhabi- 
tants at  large,  the  urban  authority  may  cause  means  of  lighting 
the  streets  to  be  provided  at  the  expense  of  the  frontagees  : see 
sect.  150.  It  was  held  that  they  might  erect  poles  and  wires 
for  electric  lighting  in  streets  vested  in  them  without  special 
powers  for  the  purpose,  and  without  the  consent  of  the  owners 
of  the  freehold  of  the  streets ;  1  2 but  it  is  very  doubtful  whether 
this  decision  would  now  be  followed.3  They  may  cause  the 
dials  of  public  clocks  to  be  lighted  at  night  under  sect.  165. 

But  they  cannot  fix  gas-lamps  to  houses  in  the  district  without 
the  consent  of  the  owners  of  such  houses.4 

Where,  under  a local  Act,  a summary  remedy  was  provided 
against  a person  accidentally  damaging  a lamp,  which  was  set 
up  by  any  person  at  his  private  expense,  or  which  belonged  to 
the  company  supplying  the  gas,  it  was  held  that  the  Act  applied 
to  a lamp  set  up  by  the  corporation,  although  the  gas  was  pro- 
vided by  a contract  between  a company  and  the  corporation.5 

Where  a gas  lamp  was  accidentally  injured  by  a driver  in 
the  service  of  the  defendant,  the  latter  was  held  not  to  be 
liable  for  the  damage,  notwithstanding  a provision  in  the 
Metropolis  Management  Act,  1855, 6 which  is  similar  to  sect.  20 
of  the  Gasworks  Clauses  Act,  1847. 7 

A local  authority  that  is  merely  authorized  to  light  the 
streets,  and  is  not  placed  under  a statutory  obligation  to  light 
them,  is  not  liable  for  damage  caused  by  one  of  their  lamps 
not  being  lighted.8 

The  value  of  the  gas  supplied  by  a local  authority  for  public 
lighting  was  held  not  to  be  “ profit  ” within  the  meaning  of  a 
statute  which  limited  the  amount  of  profit  that  they  might  make 
from  their  gas  undertaking.9 

Gas  may  be  the  subject  of  larceny.10 

Boroughs. — Trustees  under  any  Local  Act  for  supplying  gas 
in  a borough  may  transfer  their  powers  to  the  council  under 


(1)  Lancashire  and  Yorkshire 
Railway  Company  v.  Bolton  Union 
Assessment  Committee , L.  R.  15 
App.  Cas.  323  ; 60  L.  J.  Q.  B. 
1 18;  63  L.  T.  (N.s.)  358;  54  J.  P. 
532. 

(2)  Fareham  Local  Board  v. 
Smith , ante , p.  286. 

(3)  See  Tunbridge  Wells  (Mayor, 
drv.)  y.  Baird,  ante,  p.  286. 

(4)  Meek  v.  Langdon,  37  L.  T. 
(o.s.)  181. 

(5)  Hereford  ( Mayor  of)  v.  More- 

ton,  15  L.  T.  (N.S.)  187  ; 15  W.  R. 


no. 

(6)  18  & 19  Viet.  c.  120,  s.  207. 

(7)  10  Viet.  c.  15,  s.  20,  post ; 
Harding  v.  Barker,  3 7 W.  R.  78 ; 
53  J.  P.  308. 

(8)  Mellor  v.  Mayor,  &c.,  of 
Hey  wood,  48  J/  P.  148  ; and  see 
Young  v.  Vestry  of  St.  Mary, 
Islington,  60  J.  P.  821. 

(9)  Chadderton  and  other  Local 
Boards  v.  Oldham  Corporation,  Loc 
Gov.  Chron.  1892,  p.  48. 

(10)  Reg.  v.  White,  1 Dears.  C.  C. 
203 , 22  L.  J.  M.  C.  123, 
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38  & 39  Viet,  the  Municipal  Corporations  Act,  1882.1  And  under  the  same 
c.  55,  s.  i6i,n.  Act  « where  at  the  passing  of  the  Municipal  Corporations  Act, 
1835,  there  was  a local  Act  of  Parliament  for  lighting  part  of  a 
borough  then  incorporated,  the  council  may,  if  they  think  fit, 
make  an  order  that  any  specified  part  of  the  borough  not 
within  the  provisions  of  any  such  local  Act  shall,  after  a day 
fixed  in  the  order,  be  within  those  provisions ; and  after  that 
day  the  part  so  specified  shall  be  within  those  provisions,  as 
far  as  relates  to  lighting,  or  to  any  rate  authorized  to  be  levied 
for  lighting.  But  the  part  so  specified  shall  be  lighted  in  like 
manner  as  those  parts  of  the  borough  which  before  the  making 
of  the  order  were  within  those  provisions ; and  any  rate  raised 
for  the  purpose  of  defraying  the  expenses  of  lighting  the  part 
so  specified  shall  not  exceed  the  average  expense  in  the  pound 
of  lighting  the  other  parts  of  the  borough.”  2 

Laying  Pipes  in  Streets. — The  owner  of  foreshore  of  the  sea, 
to  which  the  public  had  been  in  the  habit  of  resorting  for  re- 
creation, was  held  to  be  entitled  to  recover  in  an  action  of 
trespass  against  a Local  Board  who  claimed  the  right  to  lay  gas 
pipes  under  it  as  a “ public  place,”  within  sect.  3 of  the  Gas- 
works Clauses  Act,  1847  ; for  that  expression  has  reference  to 
something  ejusdem  generis  with  “street  or  highway,”  and  here 
there  was  no  definite  way.3 

It  was  held  that  town  commissioners  empowered  by  statute 
to  light  the  public  streets  with  gas,  and  to  break  up  the  foot- 
ways and  carriage-ways  for  laying  down  the  gas  pipes,  and  to 
enter  into  contracts  with  other  companies  to  execute  such  works, 
could  not  confer  on  a private  gas  company,  not  having  any 
parliamentary  powers,  authority  to  break  up  the  footways  or 
carriage-ways  for  the  purpose  of  laying  down  service  pipes  for 
private  houses,  and  connecting  them  with  the  main  pipe  ; and 
that  a householder  who  gave  directions  to  have  such  work  done 
for  the  purpose  of  lighting  his  house  with  gas  was  liable  to  be 
convicted  as  a principal  in  giving  orders  to  commit  a nuisance, 
as  the  acts  could  not  be  justified  as  having  been  done  in  the 
exercise  of  the  right  of  each  householder  to  make  such  a slight 
temporary  obstruction  on  the  highway  as  might  be  necessarily 
incidental  to  the  enjoyment  of  his  property.4 

An  information  was  filed  in  Chancery  at  the  relation  of  a gas 
company  to  restrain  a rival  gas  company  and  the  Cambridge 
Improvement  Commissioners  from  breaking  up  the  streets  of 
Cambridge  and  injuring  the  gas  pipes  of  the  plaintiff  company. 
On  the  hearing,  Vice-Chancellor  Malins  said  that  the  alleged 
injury  to  the  pipes  of  the  plaintiff  company  was  not  proved ; 

(1)  45  & 46  Viet.  c.  50,  s.  136,  (4)  Reg.  v.  Longton  Gas  Com- 
post. pany , 2 E.  & E.  651  ; 29  L.  J.  M.  C. 

(2)  Ibid.  s.  137.  1 18;  2 L.  T.  (n.s.)  14;  6 Jur. 

(3)  Maddock  v.  Wallasey  Local  (N.s.)  601  ; 24  J.  P.  214  ; S.  C.  nom. 
Board , 55  L.  J.  Q.  B.  267 ; 50  Reg.  v.  Knight , 8 W.  R.  293. 

J.  P.  404. 
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but  that  the  decision  of  the  majority  of  the  Court  in  the  38  & 39  vkt. 
Sheffield  case  1 being  in  his  opinion  inconsistent  with  more  c*  55j  s-  l6l>n- 
recent  authorities,  especially  that  of  the  Longton  case,  he  should 
follow  the  later  decisions,  and  hold  that  the  acts  complained  of 
constituted  a nuisance  to  the  public,  which  the  Court  would 
restrain  by  injunction.  But  on  appeal  before  the  Lords  Jus- 
tices, the  decree  of  Malins,  V.-C.,  was  discharged,  the  nuisance 
being  of  too  temporary  and  trivial  a character  to  justify  the 
interference  of  the  Court  by  injunction,  and  the  Court  holding 
that  it  has  no  jurisdiction  to  restrain  by  injunction  a company 
or  an  individual  from  breaking  up  the  public  ways  of  a town 
without  parliamentary  authority  for  the  purpose  of  laying 
down  gas  pipes  in  the  ordinary  manner  : in  this  following  the 
Sheffield  case.2 

An  Act  empowering  a company  to  contract  for  purposes  of 
public  advantage  ought  not  to  receive  a narrow  construction. 

A gas  company’s  Act,  after  requiring  the  consent  of  certain 
local  commissioners  to  breaking  up  the  pavements,  provided 
that  where  any  consent  was  required  and  should  be  obtained  by 
the  company  to  break  any  pavement,  to  lay  down  pipes,  or  for 
any  other  purpose  which  might  be  required  under  the  Act, 
nothing  in  the  Act  should  (after  consent  obtained,  and  after 
twenty-four  hours’  notice)  prevent  the  company  from  breaking 
up  the  pavement  for  the  purpose  of  laying  down  pipes  or  for 
any  other  purpose  which  might  be  required  under  the  Act.  It 
was  held  that  a construction  reddendo  singula  singulis  was 
not  correct,  and  that  the  power  to  break  the  pavement  was  not 
to  be  confined  to  the  particular  purpose  for  which  the  consent 
had  been  expressly  given.3 

In  a case  in  which  a Highway  Board  had  agreed  with  a 
gas  company,  that  if  they  should  give  the  company  a licence 
to  open  the  highway  within  their  jurisdiction,  the  latter  would 
make  good  the  surface  of  the  road,  and  would  pay  to  the 
board  a shilling  per  yard  of  highway  so  broken  up,  it  was  held 
that  the  contract  was  valid,  for  the  agreement  of  the  board  to 
allow  the  company  to  interfere  with  the  surface  of  the  road 
was  a good  consideration,  and  the  contract  did  not  necessarily 
contemplate  the  creation  of  a nuisance  by  the  company.4 * * * 

On  the  other  hand,  an  injunction  was  granted  by  North,  J., 
to  restrain  an  urban  authority  from  breaking  up  the  streets 
in  a neighbouring  urban  district  for  the  purpose  of  laying 
and  repairing  water  mains,  which  it  had  laid  under  an 


(1)  Attorney- General  v.  Sheffield 

Gas  Company , ante,  p.  71. 

(?)  Attorney  -General  v.  Cam- 

bridge Gas  Consumers  Company , 

L.  R.  6 Eq.  282,  4 Ch.  71  ; 38 

L.  J.  Ch.  94,  101  ; 19  L.  T.  (n.S.) 

117,  5°8 ; 17  W.  R.  145  ; 33  J.  P. 

20,  147. 


(3)  Dover  Gas  Light  Company  v. 
Dover  ( Mayor  of ),  7 De  G.  M.  & 

G.  545  ; 1 Jur.  (n.s.)  812. 

(4)  Edgware  Highway  Board  v. 
Harrow  District  Gas  Company , L. 

R.  10  Q.  B.  92  ; 44  L.  J.  M.  C.  16  ; 
31  L.  T.  (N.s.)  402  ; 23  W.  R.  90. 
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38  & 39  Viet,  alleged  licence  from  the  then  surveyors  of  highways,  on  the 
c.  55,  s.  i6i,n.  ground  that  such  surveyors  had  no  power  to  grant  any  such 
licence,  revocable  or  irrevocable,  and  that  the  authority  could 
not  acquire  by  prescription  that  which  they  could  not  take  by 
grant.1 

A local  Act  authorizing  the  breaking  up  of  streets  was  held 
not  to  be  overridden  by  a subsequent  general  Act  vesting  the 
streets  in  the  local  authority,  and  imposing  penalties  on  persons 
breaking  them  up.2 

Right  of  Support. — A statutory  right  to  lay  gas  pipes  was  held 
to  give  a right  to  adjacent  support,  which  was  the  subject  of 
compensation.3  But  now  see  the  provisions  on  this  subject  of 
the  Public  Health  Act,  1875  (Support  of  Sewers)  Amendment 
Act,  1883.4 

Gasworks  Acts. — The  Gas  and  Water  Works  Facilities  Act, 
1 8 70, 5 and  its  Amendment  Act,  187 3,®  are  set  out  at  length  in 
the  latter  part  of  this  volume,  and  so  also  are  the  instructions 
of  the  Local  Government  Board  as  to  the’  mode  of  applying 
for  provisional  orders  under  those  Acts.7  By  sect.  10  of  the 
former  Act,  the  Gas  Works  Clauses  Act,  1847, 8 now  amended 
by  the  Gas  Works  Clauses  Act,  1871, 9 is  incorporated  with 
every  provisional  order  authorizing  a gas  undertaking.  With 
regard  to  this  incorporation,  it  should  be  mentioned  that  it  was 
held  that,  as  the  Gas  Works  Clauses  Act,  1871,  was  incorporated 
with  the  Act  of  1847,  which  had  been  incorporated  with  the 
Metropolitan  Gas  Act,  i860,  the  Act  of  1871  applied  to  a com- 
pany established  before  it  was  passed,  and  not  merely  to  com- 
panies subsequently  established.10 

Sect.  1 61  does  not  render  it  absolutely  necessary  for  the 
urban  authority  to  procure  a.  provisional  order  .'for  the 
purpose  of  supplying  their  district  with  gas,  but  it  will  always 
be  desirable  that  one  should  be  obtained,  so  that  the  authority- 
may  have  the  various  powers  given  by  the  Acts  above-men- 
tioned ; indeed,  without  such  powers,  they  would  not  appear 
to  be  entitled  to  break  up  the  streets  to  lay  gas-pipes,  although 
as  surveyors  of  highways  they  have  a certain  control  over  them. 

Supply  of  Gas  to  Local  Authority. — Sects.  24-29  of  the 
Gas  Works  Clauses  Act,  1871, 11  regulate  the  supply  of  gas  to 
local  authorities.  The  performance  of  the  covenants  of  a 
contract  to  supply  gas  to  a metropolitan  vestry,  and  (subject  to 
a penalty)  to  light  the  street  lamps  and  keep  them  lighted 


(1)  Mayor , &>c.,  of  Preston  v. 
Fulwood  Local  Board , 53  L.  T. 
(n.S.)  718 ; 34  W.  R.  196  ; 50  J.  P. 
228. 

(2)  Goldson  v.  Buck , post,  p.  660. 

(3)  Normanton  Gas  Company  v. 
Pope,  52  L.  J.  Q.  B.  629  ; 49  L.  T. 
(N.s.)  798  ; 32  W.  R.  134. 

(4)  46  & 47  Viet.  c.  37,  post. 

(5)  33  & 34  Viet.  c.  70,  post. 


(6)  36  & 37  Viet.  c.  89,  post. 

(7)  Post,  Part  III. 

(8)  10  Viet.  c.  1 5,  post. 

(9)  34  & 35  Viet,  c.  41,  post. 

(10)  Commercial  Gas  Company  v. 

Scott,  L.  R.  10  Q.  B.  400 ; 44 
L.  J.  M.  C.  171  ; 32  L.  T.  (n.s.) 
765  ; 23  W.  R.  874. 

(n)  34  & 35  Viet.  c.  41,  ss.  24-27, 
post. 
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between  certain  hours,  was  held  not  to  be  a condition  pre-  38  & 39  Viet, 
cedent  to  the  right  of  the  company  to  recover  the  price  of  gas  c-  55> s*  i6i,n. 
supplied.1 

A gas  company  were  held  to  be  entitled  to  recover  from  the 
local  authority  the  full  charge  fixed  by  their  special  Act  of 
£4  55-.  per  street  lamp,  although  in  consequence  of  frost  some 
of  the  lamps  had  not  been  kept  lighted  from  sunset  to  sunrise, 
and  some  had  been  supplied  with  less  than  the  prescribed 
quantity  of  gas  : the  only  remedy  of  the  local  authority  for  the 
deficiency  in  the  supply  being  the  remedy  prescribed  by  the  Act.2 

Where  the  gasworks  do  not  belong  to  the  urban  authority, 
and  it  is  necessary  for  the  purposes  of  this  Act  to  alter  the 
situation  of  the  pipes,  &c.,  the  authority  have  power,  under 
sect.  153,  to  require  the  owners  to  move  them,  and  if  the 
owners  fail  to  do  so,  to  move  them  themselves. 

The  corporation  of  a borough  were  empowered  by  an  Im- 
provement Act  to  supply  gas  in  a neighbouring  district,  and 
the  Local  Board  of  that  district  had  by  the  same  Act  the 
exclusive  right  of  laying  the  gas-mains  and  pipes,  but  were 
required  to  afford  the  corporation  the  use  of  them  on  payment 
of  sums  proportionate  to  the  quantity  of  gas  supplied.  The 
Local  Board  accordingly  laid  gas-mains  and  pipes  and  kept 
them  in  repair,  affording  the  use  of  them  to  the  corporation, 
who  provided,  laid,  and  maintained  the  service  pipes  at  the  cost 
of  the  consumers.  Under  these  circumstances  the  Court  of 
Appeal  held  that  the  corporation  were  not  the  rateable 
occupiers  of  the  mains  and  pipes.3 

With  regard  to  sect.  7 of  the  Gas  Works  Clauses  Act,  1847, 
prohibiting  the  undertakers  from  laying  pipes,  &c.,  “ into, 
through,  or  against  any  build ing,”  without  the  consent  of  the 
owners  and  occupiers,  it  was  decided  that  certain  arches  under 
a public  footway  and  private  carriage-way,  which  were  used  as 
store-rooms,  were  “ buildings  ” within  the  meaning  of  the 
prohibition.4 

In  connection  with  the  subject  of  gas,  reference  may  here  be 
made  generally  to  the  Acts  for  regulating  measures  used  in 
the  sale  of  gas.5  These  Acts,  however,  do  not  cast  upon 
Local  Authorities  any  duty  in  regard  to  the  regulation  of  such 
measures. 

Tithe  Rent-charge. — With  regard  to  the  redemption  of  the 


(1)  London  Gas  Light  Company 
v.  Chelsea  Vestry,  8 C.  B.  (n.s.) 
215  ; 8 W.  R.  416;  2 L.  T.  (N.S.) 
217. 

(2)  Richmond  Gas  Company  v. 
Richmond  Corporation , L.  R.  1893, 
1 Q.  B.  56  ; 62  L.  J.  Q.  B.  172 ; 
67  L.  T.  (n.s.)  554 ; 41  W.  R.  41  ; 
56  J.  P.776. 

(3)  Mayor,  &=c.,  oj  Southport  v. 

Ormskirk  Assessment  Committee, 


L.  R.  1894,  1 Q.  B.  196 ; 63  L.  J. 
Q.  B.  250  ; 69  L.  T.  (N.s.)  852  ; 42 
W.  R.  153  ; 58  J.  P.  212. 

(4)  Thompson  dr*  Co.  v.  Sunder- 
land Gas  Company , L.  R.  2 Ex.  D. 
429;  46  L.  J.  Ex.  710;  37  L.  T. 
(N.S.)  30. 

(5)  22  & 23  Viet.  c.  66  ; 23  & 24 
Viet.  c.  146 ; and  24  & 25  Viet, 
c.  79  ; and  see  51  & 52  Viet.  c.  41, 
s.  3 (xiii.). 
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38  & 39  Viet,  tithe  rent-charge  on  land  taken  for  the  construction  of  gas- 
c.  55,  s.  i6i,n.  WOrks,  see  the  Tithe  Act,  1878A 

Electric  Lighting. — Under  the  Electric  Lighting  Acts,  1882 
and  1 888,1  2 local  authorities  may  themselves  supply  electricity, 
or  after  a certain  time  purchase  compulsorily  the  undertaking 
of  a company  supplying  electricity  under  that  Act. 

Power  for  sale  Sect.  162.  For  the  purpose  of  supplying  gas  within 

ofundertak-  their  district  or  any  part  thereof  either  for  public  or 
comnan^to  purposes  any  urban  authority  may  (with  the  sane- 

urban  autho-  fi°n  Local  Government  Board)  buy,  and  the  direc- 

rity.  tors  of  any  gas  company  in  pursuance,  in  the  case  of  a 

company  registered  under  the  Companies  Act,  1862,  of  a 
special  resolution  of  the  members  passed  in  manner  pro- 
vided by  that  Act,  and  in  the  case  of  any  other  company, 
of  a resolution  passed  by  a majority  of  three-fourths  in 
number  and  value  of  the  members  present,  either  per- 
sonally or  by  proxy  at  a meeting  specially  convened  with 
notice  of  the  business  to  be  transacted,  may  sell  and 
transfer  to  such  authority,  on  such  terms  as  may  be 
agreed  on  between  such  authority  and  the  company,  all 
the  rights,  powers  and  privileges  and  all  or  any  of  the 
lands  premises  works  and  other  property  of  the  company, 
but  subject  to  all  liabilities  attached  to  the  same  at  the 
time  of  such  purchase. 

Note. — Transfer  of  Gas  Company's  Undertaking. — The 
above  provision,  which  enables  urban  authorities,  subject  to 
the  sanction  of  the  Local  Government  Board,  to  purchase  the 
undertaking  of  any  gas  company  supplying  the  district,  was  not 
contained  in  any  of  the  repealed  Sanitary  Acts.  The  powers 
of  sale  conferred  on  the  directors  of  the  company  are  similar 
to  those  given  to  the  directors  of  a water  company  by  sect.  63, 
and  to  the  directors  of  a market  company  by  sect.  168. 

With  regard  to  the  mode  in  which  the  “ special  resolution  ” 
mentioned  in  the  above  section  is  to  be  passed,  see  the  note  to 
sect.  63. 3 

Watching  Sect.  163.  Where  in  any  place  which  after  the  passing 
and  Lighting  0f  this  Act  becomes  constituted  or  included  in  an  urban 
district,  or  which  by  virtue  of  any  order  of  the  Local 
Government  Board  becomes  subject  to  this  enactment, 
the  Act  passed  in  the  fourth  year  of  the  reign  of  King 
William  the  Fourth,  intituled  “ An  Act  to  repeal  an  Act 
of  the  eleventh  year  of  His  late  Majesty  King  George  the 

(1)  41  & 42  Viet.  c.  42,  s.  1,  Viet.  c.  12,  post, 

ante , p.  89.  (3)  Ante,  p.  139. 

(2)  45  & 46  Viet.  c.  56  ; 51  & 52 
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Fourth,  for  the  lighting  and  watching  of  parishes  in  Eng-  38  & 39  Viet, 
land  and  Wales,  and  to  make  other  provisions  in  lieu  c*  55> s*  i63- 
thereof,”  has  been  adopted,  the  said  Act  shall  be  super- 
seded by  this  Act,  and  all  lamps  lamp  posts  gas  pipes 
fire  engines  hose  and  other  property  vested  in  the  in- 
spectors for  the  time  being  under  the  said  Act  shall  vest 
in  the  authority  having  under  this  Act  jurisdiction  in 
such  place. 

Note. — Watching  and  Lighting  Act. — With  regard  to  the 
above  section,  the  Local  Government  Board,  in  their  circular 
of  the  30th  September,  1875,  to  rural  authorities,  state  that 
“in  some  cases  application  had  been  made  to  the  board  to 
invest  the  rural  authority  with  power  to  contract  for  the  light- 
ing of  some  of  the  populous  portions  of  their  district ; but  a 
difficulty  existed  in  complying  with  such  applications,  in  cases 
where  the  Watching  and  Lighting  Act1  was  in  force.  Sect.  163 
enacts  that  if  lighting  powers  are  conferred  on  a rural  authority 
in  a place  where  the  Watching  and  Lighting  Act  has  been 
adopted,  that  Act  shall  be  superseded  by  the  present  statute.” 

In  other  rural  districts,  however,  that  Act  still  remains  in  force, 
and  if  the  rural  authority  desire  to  obtain  the  powers  given  to 
urban  authorities  by  the  two  preceding  sections  of  the 
present  Act,  they  should  apply  to  the  Local  Government 
Board  for  such  powers;  for  under  sect.  276  the  Local 
Government  Board  may  by  order  declare  any  provisions  of 
this  Act  in  force  in  urban  districts  to  be  in  force  in  any  rural 
district,  and  may  invest  the  rural  authority  with  any  urban 
powers. 

The  short  title  of  the  Act  referred  to  is  now,  by  the  Short 
Titles  Act,  1896, 2 “The  Lighting  and  Watching  Act,  1833.” 

Under  the  Local  Government  Act,  1894, 3 the  power  of 
adopting  the  Lighting  and  Watching  Act  for  the  whole  or  part 
of  a parish  is  given  to  the  parish  meeting  of  such  parish  or  part. 

Where  it  has  been  adopted  for  the  whole  of  a parish  for  which 
there  is  a parish  council,  and  also  where  a parish  meeting  adopt 
it  for  the  whole  or  part  of  such  a parish,  the  powers  of  the 
lighting  inspectors  under  the  Act  are  to  be  exercised  by  the 
parish  council.  Where  it  was  adopted  before  that  Act  for  a 
part  only  of  such  a parish,  either  the  parish  meeting  or  the 
inspectors  themselves  are  at  liberty  to  transfer  the  inspectors’ 
powers  to  the  parish  council.  And  there  may  be  exceptional 
cases  where  the  Act  is  required  to  be  carried  out  by  a joint 
committee.4 

(1)  3 & 4 Will.  4,  c.  90.  This  (2)  59  & 60  Viet.  c.  14. 

Act  will  be  found  with  notes  in  the  (3)  56  & 57  Viet.  c.  73,  s.  7 ,post. 

“ Law  relating  to  Parish  Councils,”  (4)  Ibid.  s.  53. 
second  edition,  by  Mr.  A.  F.  Jenkin. 
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Public  Pleasure-Grounds,  &c. 

Urban  autho-  Sect.  164.  Any  urban  authority  may  purchase  or  take 
rity  may  pro-  on  lease  lay  out  plant  improve  and  maintain  lands  for 
vide  places  of  the  purpose  of  being  used  as  public  walks  or  pleasure- 
ation.  6 16a"  grounds,  and  may  support  or  contribute  to  the  support  of 
P.H.,  s.  74,  public  walks  or  pleasure-grounds  provided  by  any  person 
whomsoever. 

Any  urban  authority  may  make  bye-laws  for  the  regu- 
lation of  any  such  public  walk  or  pleasure-ground,  and 
may  by  such  bye-laws  provide  for  the  removal  from  such 
public  walk  or  pleasure-ground  of  any  person  infringing 
any  such  bye-law  by  any  officer  of  the  urban  authority  or 
constable. 

Note. — Purchase  of  Land . — The  land  may  either  be  pur- 
chased by  agreement,  or  the  compulsory  powers  of  the  Lands 
Clauses  Act,  1845,  may  be  put  in  force  after  a provisional 
order  has  been  obtained  : see  sects.  175-178. 

Appropriation  of  the  Land. — It  will  be  seen  from  the  cases 
cited  below  that  under  the  above  section  the  pleasure-ground 
must  be  “ public,”  that  is,  open  to  the  public  without  charge. 
If  however  the  urban  authority  adopt  Part  III.  of  the  Public 
Health  Acts  Amendment  Act,  1890,  they  will  have  a limited 
power  of  using  or  granting  the  use  of  it,  gratuitously  or  for 
payment,  to  any  public  charity  or  institution,  or  for  any 
agricultural  or  other  show,  or  other  public  purpose,  and  on 
such  occasions  admission  to  the  ground  may  be  either  upon  or 
without  payment.1  And  if  there  is  a lake  in  the  ground,  they 
may  provide  and  let  pleasure  boats,  or  license  any  person  to 
let  such  boats,  and  make  bye-laws  with  respect  to  them.2  The 
same  Act  expressly  enables  the  urban  authority  to  contribute 
to  the  cost  of  purchasing  or  laying  out  a pleasure-ground  or 
public  walk  provided  by  any  person.3 

A municipal  corporation  had  purchased  land  to  be  added 
to  a public  garden  or  park,  and  some  years  afterwards 
determined  to  use  a small  portion  of  the  added  land  as  a 
site  for  town  buildings  and  offices,  as  well  as  for  a museum, 
public  library,  school  of  art,  and  conservatory.  On  an 
information  praying  that  the  corporation  might  be  restrained 
from  appropriating  any  portion  of  the  park  as  a site  for  town 
buildings  or  for  any  erection  or  building  not  needed  for  or 
incidental  to  the  maintenance  of  the  parks  as  public  walks 
or  pleasure-grounds,  Bacon,  V.-C.,  held  that  no  portion  of 
the  land  could  be  appropriated  for  any  of  the  above- 

(0  S3  & 54  Viet.  c.  59,  s.  44(1), 
post. 
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(3)  Ibid.  s.  45. 
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mentioned  objects  except  the  museum  and  conservatory.  On  38 
appeal,  however,  it  was  held  that  a free  library  was  also  allow-  c*  - 
able,  as  being  conducive  to  the  better  enjoyment  of  the  public 
walks  and  grounds  as  such  ; and  the  injunction  did  not  extend 
to  “ a free  public  library,  museum,  or  conservatory,  open  for 
the  use,  convenience,  and  recreation  of  the  persons  frequenting 
such  walks  and  pleasure-grounds.”  1 In  a previous  case  it  had 
been  held  that  recreation-grounds,  when  provided,  could  not  be 
diverted  to  any  other  purposes  than  those  contemplated  by  the 
statutes ; and  where  by  an  Act  of  Parliament  a corporation 
were  directed  to  cause  a piece  of  land  to  be  drained  and 
levelled,  and  kept  in  proper  condition  for  the  purposes  of 
public  recreation,  the  Court  of  Chancery  restrained  the  corpo- 
ration from  permitting  a cattle  fair  to  be  held  on  it.2 

An  action  was  brought  to  restrain  the  corporation  of  L. 
from  closing  against  the  public,  in  favour  of  persons  paying  for 
admission,  a park  provided  by  the  corporation  under  a Local 
Act  authorizing  them  to  purchase  lands  for  the  purpose  of  pro- 
viding additional  places  for  public  amusement  or  recreation. 
Jessel,  M.R.,  considered  that  this  park  was  appropriated  for 
public  use  and  recreation,  and  that  this  meant  for  free  and 
gratuitous  use,  and  if  the  corporation  imposed  payments  on 
any  person  for  the  right  of  entering  the  park,  the  public  were 
excluded  from  such  use.  He  held,  however,  that  certain  other 
provisions  of  the  Local  Act  gave  them  the  necessary  authority 
to  close  the  park  and  also  to  make  a profit  by  its  use,  and 
refused  the  injunction.3 

An  injunction  was  granted  by  Hall,  V.-C.,  restraining  a 
Local  Board  from  letting  a recreation  ground  belonging  to 
them  to  an  athletic  and  football  club,  or  to  any  persons  on 
their  behalf  on  a certain  day  on  which  they  had  intended  to 
let  the  club  have  the  exclusive  use  of  the  ground.  The  Vice- 
Chancellor  said  that  it  appeared  to  him  that  the  ground  in 
question — though  it  might  have  been  sometimes  used  for 
special  objects,  as,  for  example,  an  annual  fair — had  been 
acquired  by  the  Local  Board  as  a recreation  ground  for  the 
people  of  their  district,  and  that  being  so,  it  was  not  competent 
to  them  to  exclude  the  general  public  therefrom,  even  for  a 
single  day.4 

On  the  other  hand  the  owner  of  a house  in  a square,  having 
in  his  purchase  deed  an  implied  covenant  that  the  square 
should  be  kept  private,  obtained  an  injunction  to  restrain  the 
urban  sanitary  authority,  who  had  subsequently  purchased 


(1)  Attorney- General  v.  Corpora- 
tion of  Sunderland , L.  R.  2 Ch.  D. 
634  ; 45  L.  J.  Ch.  839  ; 34  L.  T. 
(N.s.)  921 ; 24  W.  R.  991  ; 40  J.  P. 

564. 

(2)  Attorney -General  v.  South- 

ampton Corporation , 1 Giff.  363  ; 


29  L.  J.  Ch.  282  ; 6 Jur.  (N.S.)  36 ; 
1 L.  T.  (N.s.)  155. 

(3)  Attorney -General  v.  Mayor, 
&c.,  of  Leeds,  24  S.  J.  539. 

(4)  Attorney -General  v.  Lough- 
borough Local  Board , Times  news- 
paper, 31st  May,  1881. 
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38  & 39  Viet,  the  square  garden,  from  throwing  the  garden  open  to  the 
C-55.S-  164,  n.  pubUc\ 

Access  to  the  Land. — The  owner  of  premises  adjoining  an 
esplanade,  which  after  being  used  as  a highway  for  some  years 
had  been  purchased  by  a Local  Board  as  a public  walk,  was 
held  to  have  a right  of  access  to  it  from  his  premises.1 2 3 

Bye-Laws. — With  respect  to  the  mode  of  making,  and  to  the 
confirmation  of  bye-laws,  see  sects.  182-186. 

A bye-law  imposing  a penalty  on  the  owners  of  any  fowls, 
ducks,  geese,  &c.,  which  should  enter  the  pleasure-grounds,  was 
held  to  be  ultra  vires? 

Under  the  Metropolitan  Commons  Supplemental  Act,  1877, 
a bye-law  prohibiting  the  delivery  of  any  sermon  without  the 
written  consent  of  the  Metropolitan  Board  of  Works  was  held 
valid.4  In  this  case  it  was  also  laid  down  that  a right  on  the 
part  of  the  public  to  hold  meetings  on  a common  is  not  known 
to  the  law. 

An  urban  authority  that  had  purchased  the  sea-beach  and 
foreshore  in  their  district  for  the  purposes  of  an  esplanade,  and 
public  walk  or  pleasure  ground,  made  a bye-law  prohibiting 
persons  from  selling  any  articles,  letting  for  hire  any  chair,  &c., 
except  by  direction  of  the  authority.  The  justices  considered 
that  the  bye-law  enabled  the  authority  either  to  legalize  a 
nuisance  or  to  forbid  a lawful  act  which  was  not  a nuisance, 
and  refused  to  convict  under  it.  The  Court,  however,  drew  a 
distinction  between  a bye-law  for  the  good  government  of  a 
town  and  a bye-law  for  the  regulation  of  an  esplanade,  and 
upheld  the  bye-law  as  not  being  more  extensive  than  the  circum- 
stances of  the  case  required.5 

Rateability. — Brockwell  Park,  the  land  for  which  had  been 
purchased  by  the  London  County  Council  under  an  Act 
casting  upon  them  the  perpetual  obligation  to  maintain  it  as 
a park  for  the  use  of  the  public  for  exercise  and  recreation, 
was  held  by  the  House  of  Lords  not  to  be  rateable.  Lord 
Halsbury,  L.C.,  pointed  out  that  “the  public”  was  not  a 
rateable  occupier,  and  said  that  he  could  not  distinguish  the 
case  from  that  of  Putney  Bridge,6  an  artificial  structure  with  a 
road  over  it  for  the  use  of  the  public,  and  that  there  was  no 
possibility  of  beneficial  occupation  to  the  county  council. 
Lord  Herschell  distinguished  the  case  from  that  of  the  sewage 
pumping  stations  at  Erith,7  in  which  it  was  held  that  the 


(1)  Deanx.  Corporation  of  Ranis- 
gate,  Loc.  Gov.  Chron.  1892,  p.  68. 

(2)  Ramuz  v.  Southend  Local 
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(3)  Torquay  Local  Board  v. 
Bridle,  47  J.  P.  183. 

(4)  De  Morgan  v.  Metropolitan 

Board  of  Works,  L.  R.  6 Q.  B.  D. 
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296. 
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county  council  ought  to  be  considered  as  possible  hypothetical  38  & 39  vict- 
tenants,  on  the  ground  that  the  site  of  the  pumping  stations  c#  s-  i64j  n- 
was  not  by  statute  dedicated  to  that  use.1 

Churchyards. — The  Consistory  Court  of  London  authorized 
the  construction  of  footpaths  in  a portion  of  a churchyard 
and  which  had  been  closed  for  burials  under  an  Order  in 
Council,  also  the  erection  of  gates,  the  removal  of  high  walls 
which  obstructed  the  free  circulation  of  air,  and  the  planting 
of  trees  and  flowers ; but  held  that  it  was  not  competent  to 
the  Court  to  grant  a faculty  authorizing  a churchyard  to  be 
appropriated  as  a public  garden.2 

In  the  metropolis  disused  burial  grounds  may  be  transferred 
to  the  London  County  Council,  or  to  a district  board  or  vestry, 
to  be  preserved  as  open  spaces  accessible  to  the  public.3 

Other  Acts  relating  to  public  Pleasure-grounds , etc. — By  the 
Local  Government  Act,  1894, 4 the  powers,  duties,  and  liabilities 
of  the  overseers  or  churchwardens  and  overseers  with  respect 
to  the  holding  or  management  of  village  greens,  or  of  allot- 
ments whether  for  recreation  grounds  or  for  gardens  or  other- 
wise for  the  benefit  of  the  inhabitants,  are  transferred  to 
the  parish  councils.  And  by  the  same  Act  the  parish  councils 
have  additional  powers  to  acquire  land  by  agreement 
for  a recreation  ground  and  for  public  walks,  and  to  exercise 
the  powers  of  an  urban  authority  under  the  present  section 
or  sect.  44  of  the  Public  Health  Acts  Amendment  Act, 

1890,  above  mentioned,  as  well  to  acquire  by  agreement 
rights  of  way  for  the  benefit  of  the  inhabitants  of  their 
parish.5  They  may  also  apply  to  the  Board  of  Agriculture  with 
reference  to  the  regulation  or  inclosure  of  a common  under  the 
Commons  Act,  187 6. 6 

By  the  Recreation  Grounds  Act,  185  9, 7 which,  however, 
has  no  special  reference  to  the  powers  of  sanitary  autho- 
rities, it  is  provided  that  lands  may  be  lawfully  conveyed  to 
trustees,  to  be  held  by  them  for  the  purposes  contemplated  by 
the  Act,  and  that  municipal  corporations,  and  parish  officers, 
subject  to  the  vestry  and  the  Local  Government  Board,  may 
grant  lands  for  such  purposes ; and  the  Act  enables  bye-laws  in 
regard  to  the  lands  to  be  made.  At  the  Surrey  Sessions  the  Court 
held  that  the  breach  of  bye-laws  made  by  the  managers  of  recrea- 
tion grounds  under  this  Act  was  an  indictable  offence.8  The 
Act  also  provides  for  bequests  being  made  for  defraying  the 
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38  & 39  Viet, 
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expenses  of  purchasing,  preparing,  maintaining,  and  preserving 
such  grounds,  and  ornamenting  them. 

The  Public  Improvements  Act,  i860,1  provided  that  the 
ratepayers  of  any  parish  maintaining  its  own  poor,  the 
population  of  which,  according  to  the  last  census,  exceeded 
500  persons,  might  purchase  or  lease  lands,  or  accept  gifts 
and  grants  of  lands  for  the  purpose  of  forming  any  public 
walk,  exercise  or  play-ground,  and  for  the  levying  of  rates 
for  maintaining  the  same,  and  for  the  removal  of  any  nuisances 
or  obstructions  to  the  free  use  and  enjoyment  thereof,  and  for 
improving  any  open  walk  or  footpath,  or  placing  convenient 
seats  or  shelters  from  rain,  and  for  other  purposes  of  a 
similar  nature.  This  Act  could  be  adopted  in  any  borough, 
or  for  any  parish  having  a population  of  500  or  upwards, 
according  to  the  last  census,  in  the  same  manner  as  the  Baths 
and  Wash-houses  Act.2  When  the  Act  had  been  adopted  the 
following  provisions  of  the  last-mentioned  Act  were  to  take 
effect  for  the  purposes  of  the  Act,  viz.  those  concerning — 
1.  The  authority  by  which  and  the  manner  in  which  the  Act 
is  to  be  carried  into  execution.  2.  The  mode  of  providing  the 
expenses  of  carrying  the  Act  into  execution  (excluding  the 
provisions  for  borrowing  money  for  such  expenses).  3.  The 
appointment  (in  the  case  of  a parish)  of  commissioners,  their 
tenure  of  office  and  procedure,  and  the  audit  of  their  accounts. 
4.  The  powers  of  the  councils  and  commissioners  for  the 
purposes  of  the  Act  (except  the  powers  of  borrowing  money). 
With  regard,  however,  to  the  adoption  of  this  Act,  and  to  the 
authority  by  whom  it  is  to  be  carried  into  execution,  reference 
must  now  be  made  to  the  Local  Government  Act,  1894. 3 

After  the  adoption  of  the  Act  “ it  shall  be  lawful  for  the 
ratepayers4  in  meeting  assembled  to  rate  such  parish  to  a 

separate  rate,  to  be  called  the  ‘ Parish  Improvement 

Rate  ; ’ provided  that  such  rate  be  agreed  to  by  a majority  of  at 
least  two-thirds  of  the  ratepayers  4 assembled  at  such  meeting.”  5 

Corporate  bodies  shall  be  allowed  to  attend  meetings  to 
be  held  as  aforesaid,  and  to  vote  thereat  by  some  person  to 
be  deputed  by  them  for  that  purpose  under  their  corporate 
seal.6 

The  rate  to  be  made  for  the  above-mentioned  purpose  shall 
not  exceed  sixpence  in  the  pound ; but  “ previous  to  any  such 
rate  being  imposed,  a sum  in  amount  not  less  than  at  least 
one-half  of  the  estimated  cost  of  such  proposed  improvement 
shall  have  been  raised,  given,  or  collected  by  private  subscrip- 
tion or  donation.”  7 


(1)  23  & 24  Viet.  c.  30. 

(2)  9 & 10  Viet.  c.  74,  post. 

(3)  56  & 57  Viet.  c.  73,  ss.  7,  53, 
post. 

(4)  In  a rural  parish,  the  parish 

meeting,  56  & 57  Viet.  c.  73,  s.  7 

(2,  3)* 


(5)  23  & 24  Viet.  c.  30,  s.  4 ; and 
56  & 57  Viet.  c.  73,  s.  89,  and 
Sched.  II.,  post. 

(6)  Ibid.  s.  5. 

(7)  Ibid.  ss.  6 and  7 ; and  see 
59  & 60  Viet.  c.  16,  s.  8 ,post. 
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With  regard  to  larceny  of  things  attached  to  public  pleasure- 
grounds,  it  is  enacted  by  the  Larceny  Act,  1861,  that  “whosoever 
shall  steal,  or  shall  rip,  cut,  sever,  or  break  with  intent  to  steal, 
any  glass  or  woodwork  belonging  to  any  building  whatsoever, 
or  any  lead,  iron,  copper,  brass,  or  other  metal,  or  any  utensil 
or  fixture,  whether  made  of  metal  or  other  material  or  of  both, 
respectively  fixed  in  any  land  being  private  property,  or  for  a 
fence  to  any  dwelling-house,  garden,  or  area,  or  in  any  square 
or  street,  or  in  any  place  dedicated  to  public  use  or  ornament, 
or  in  any  burial-ground,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable  to  be  punished  as  in  the  case 
of  simple  larceny ; and  in  the  case  of  any  such  thing  fixed  in 
any  such  square,  street,  or  place  as  aforesaid,  it  shall  not  be 
necessary  to  ailege  the  same  to  be  the  property  of  any 
person.”  1 

An  Act  of  1863,  for  the  protection  of  gardens  and  ornamental 
grounds  in  cities  and  boroughs,  is  given  at  length  in  the  latter 
part  of  this  volume.2 

The  Mortmain  and  Charitable  Uses  Act,  1888, 3 exempts 
gifts  and  bequests  of  land,  or  of  personal  estate  to  be  applied 
to  the  purchase  of  land,  for  a public  park  or  museum  from 
the  provisions  of  that  Act  with  respect  to  mortmain. 

By  the  Commons  Act,  187 6, 4 urban  authorities  are  authorized 
with  the  consent  of  the  Board  of  Agriculture  to  contribute 
out  of  their  funds  in  certain  cases  towards  the  mainten- 
ance of  recreation  grounds,  or  of  paths  or  roads,  or  the 
doing  any  other  matter  or  thing  for  the  benefit  of  the  town 
over  which  they  have  jurisdiction,  in  relation  to  a common 
situate  either  wholly  or  partly  in  such  town,  or  within  six  miles 
of  it,  or  they  may  acquire  any  such  common  by  gift,  or  make 
application  to  the  Board  of  Agriculture  for  its  regulation  with 
a view  to  the  benefit  of  their  town  and  the  improvement  of 
the  common. 

The  Metropolitan  Commons  Acts,  1866,  1869,  187 8,  and 
1 8 98, 5 make  provision  for  the  improvement,  protection,  and 
management  of  commons  near  the  metropolis.  In  these  Acts 
the  term  “ common  ” means  lands  subject  at  the  passing  of  the 
Act  to  any  right  of  common,  and  any  land  subject  to  be 
inclosed  under  the  provisions  of  the  Inclosure  Act,  1845.6 
The  local  authorities  for  the  purposes  of  the  Acts  are  the 
London  County  Council,  urban  authorities  and  parish  councils 
and  parish  meetings.7  A scheme  for  the  establishment  of  local 
management  with  a view  to  the  expenditure  of  money  on  the 
drainage,  levelling,  and  improvement  of  a metropolitan  common, 


(1)  24  & 25  Viet.  c.  96,  s.  31. 

(2)  26  Viet.  c.  13,  post. 

(3)  5i  & 52  Viet.  c.  42,  s.  6 (1). 

(4)  39  & 40  Viet.  c.  56,  s.  %,post; 
and  see  also  56  & 57  Viet.  c.  73, 
s.  26  (2),  post. 

(5)  29  & 30  Viet.  c.  122  ; 32  & 33 


Viet.  c.  107  ; 41  & 42  Viet.  c.  71  ; 
61  & 62  Viet.  c.  43. 

(6)  8 & 9 Viet.  c.  1 1 8. 

(7)  29  & 30  Viet.  c.  122,  ?.  2,  and 
Sched.  I.  j 61  & 62  Viet.  c.  43;  and 
see  Reg.  v.  Barnes  Overseers , 13 
Times  L.  R.  25. 
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and  to  the  making  of  bye-laws  and  regulations  for  the  preven- 
tion of  nuisances  and  the  preservation  of  order  thereon,  may 
be  made  under  the  Act,  on  a memorial  in  that  behalf  presented 
to  the  Board  of  Agriculture  by  the  lord  of  the  manor  or  by  any 
commoners,  or  by  the  local  authority,  or  in  case  of  a common 
extending  into  the  districts  of  two  or  more  of  the  bodies 
described  in  the  First  Schedule  to  the  Act,  then  by  any  one  or 
more  of  such  bodies.1  A scheme  may  be  made  on  a memorial 
in  that  behalf  presented  to  the  Board  by  any  twelve  or  more 
ratepayers,  inhabitants  of  the  parish  or  parishes  in  which  the 
metropolitan  common  is  situate,  as  well  as  by  any  such  persons 
as  are  above  described.2  All  expenses  incurred  by  the  Board 
in  relation  to  any  memorial,  or  to  any  scheme  consequent 
thereon,  shall  be  defrayed  by  the  memorialists,  or  by  any 
ratepayers  or  inhabitants  of  the  parish  or  district  in  or  near  to 
which  the  common  is  situate,  or  of  the  metropolis,  willing  and 
offering  to  defray  those  expenses,  or  by  the  local  authority  if 
willing  and  offering  to  defray  the  same ; and  the  Board  may,  if 
they  think  fit,  on  or  at  any  time  after  the  presentation  of  the 
memorial,  require  the  memorialists  or  those  ratepayers  or 
inhabitants,  or  any  of  them,  or  the  local  authority  having  so 
offered  (as  the  case  may  be),  to  pay  the  Board  such  sum  as  the 
Board  think  requisite  for  or  on  account  of  those  expenses,  or 
to  give  security  to  the  satisfaction  of  the  Board  for  the  payment 
of  those  expenses  on  demand.3  The  Metropolitan  Board  of 
Works  [now  London  County  Council]  were  authorized  to  pur- 
chase commonable  rights  with  a view  to  prevent  the  restriction 
of  such  rights.4 

The  Open  Spaces  Acts,  1887,  1890, 5 which  extend  beyond 
London  the  provisions  of  the  Metropolitan  Open  Spaces  Acts, 
1877  and  1 88 1,6  should  also  be  noticed.  The  object  of  the 
latter  Acts  was  to  afford  facilities  for  making  available  the  open 
spaces  in  and  near  the  metropolis  for  the  use  of  the  inhabitants 
for  exercise  and  recreation,  and  to  enable  the  Metropolitan 
Board  of  Works  [London  County  Council],  or  in  the  City  of 
London  the  Corporation,  to  acquire  the  control  and  manage- 
ment of  such  open  spaces. 

Various  special  Acts,  of  which  a list  is  given  in  the  second 
schedule  to  the  Metropolitan  Board  of  Works  (Money)  Act, 
1 884, 7 have  been  passed  with  reference  to  the  parks  and  open 
spaces  in  the  metropolis. 

With  regard  to  the  preservation  of  the  River  Thames  for 
purposes  of  public  recreation,  see  the  provisions  of  the  Thames 
Conservancy  Act,  1894.8 


(1)  29  & 30  Viet.  c.  122,  s.  6, 
and  Sched.  I. 

(2)  32  & 33  Viet.  c.  107,  s.  3. 

(3)  29  & 30  Viet.  c.  122,  s.  24. 

(4)  41  & 42  Viet.  c.  71,  s.  2. 

(5)  5°  & 51  Viet.  c.  32;  53  & 54 


Viet.  c.  impost. 

(6)  40  & 41  Viet.  c.  35  ; 44  & 45 
Vicr.  c.  34,  post. 

(7)  47  & 48  Viet.  c.  50,  Sched.  II. 

(8)  57  & 58  Viet.  c.  clxxxvii. ; 
see  ante , p.  65. 
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Settled  Estates. — With  regard  to  the  laying  out  portions  of  38  & 39  Jict. 
settled  estates,  for  squares,  gardens,  open  spaces,  &c.,  under  c"  55» s- 1 4>n. 
the  Settled  Estates  Acts,  1856,  1876,  see  note  to  sect.  146. 

Right  of  Recreation. — Aright  of  recreation  by  custom  upon 
the  land  of  another  cannot  exist  as  a right  to  the  public 
generally,  but  must  be  confined  to  the  inhabitants  of  a par- 
ticular district.1 

A custom  must  be  confined  to  a district  which  is  a particular 
division  of  the  country  defined  by  the  law.2 

Public  Libraries  and  Museums. — With  respect  to  the  esta- 
blishment of  free  public  libraries  and  museums  in  towns,  see 
the  Public  Libraries  Acts,  1892,  1893.3 

Sect.  165.  Any  urban  authority  may  from  time  to  Urban autho- 
time  provide  such  clocks  as  they  consider  necessary,  and 
cause  them  to  be  fixed  on  or  against  any  public  building,  clocks^1  10 
or,  with  the  consent  of  the  owner  or  occupier,  on  or  l.g.,  s.  45. 
against  any  private  building  the  situation  of  which  may  T.  I.,  s.  143. 
be  convenient  for  that  purpose,  and  may  cause  the  dials 
thereof  to  be  lighted  at  night,  and  may  from  time  to  time 
alter  and  remove  any  such  clocks  to  such  other  like 
situation  as  they  may  consider  expedient. 

Note. — Maintenance  of  Clocks. — This  section  does  not 
authorize  the  urban  authority  to  maintain  a clock  which  does 
not  belong  to  them  ; but  if  they  have  adopted  Part  III.  of  the 
Public  Health  Acts  Amendment  Act,  1890,  they  may  defray 
the  cost  of  repairing,  maintaining,  winding-up,  and  lighting  any 
public  clock  in  their  district  although  it  is  not  vested  in 
them.4 

Church  Clocks —Yi  the  urban  authority  desire  to  place 
a clock  in  a church  tower,  they  must  first  obtain  a faculty 
from  the  Ordinary.  Having  obtained  such  faculty,  they  may 
provide  the  clock  and  defray  the  expenses  in  the  same  manner 
as  their  general  expenses  under  the  Act. 


Markets  and  Slaughter-Houses. 

Sect.  166.  Where  an  urban  authority  are  a local  board  Urban  autho- 
or  improvement  commissioners  they  shall  have  power,  rity  may  pro- 
with  the  consent  of  the  owners  and  ratepayers  of  their  ™ ts* 

district,  expressed  by  resolution  passed  in  manner  pro-  ’’ 
vided  by  Schedule  III.  to  this  Act,  and  where  the  urban 

(1)  Bourke  v.  Davis , L.  R.  44  60  J.  P.  167. 

Ch.  D.  no;  62  L.  T.  (n.s.)  34;  38  (3)  55  & 56  Viet.  c.  53  ; 56  & 57 

W.  R.  167.  Vict/c.  11 , post. 

(2)  Edwards  v.  Jenkins , L.  R.  (4)  53  & 54  Viet.  c.  59,  s.  46, 

1896,  1 Ch.  308  ; 65  L.  J.  Ch.  222  ; post. 


38  & 39  Vict. 
c.  55,  s.  1 66. 
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authority  are  a town  council  they  shall  have  power,  with 
the  consent  of  two-thirds  of  their  number,  to  do  the  fol- 
lowing things,  or  any  of  them,  within  their  district : 

To  provide  a market  place,  and  construct  a market 
house  and  other  conveniences,  for  the  purpose  of 
holding  markets : 

To  provide  houses  and  places  for  weighing  carts : 

To  make  convenient  approaches  to  such  market : 

To  provide  all  such  matters  and  things  as  may  be 
necessary  for  the  convenient  use  of  such  market : 

To  purchase  or  take  on  lease  land,  and  public  or  private 
rights  in  markets  and  tolls  for  any  of  the  foregoing 
purposes : 

To  take  stallages  rents  and  tolls  in  respect  of  the  use 
by  any  person  of  such  market : 

But  no  market  shall  be  established  in  pursuance  of 
this  section  so  as  to  interfere  with  any  rights  powers  or 
privileges  enjoyed  within  the  district  by  any  person 
without  his  consent. 

Note. — Provision  of  Market. — The  following  section  incor- 
porates certain  sections  of  the  Markets  and  Fairs  Clauses 
Act,  1847,  for  the  purpose  of  enabling  the  urban  authority 
to  carry  these  powers  into  effect;  and  sect.  168  enables  them 
to  purchase  the  undertaking  of  a market  company. 

Provision  of  Conveniences. — The  owners  of  a market  for  the 
sale  of  cattle,  who  received  tolls  for  cattle  brought  into  the 
market,  put  up  some  railings  round  a statue  in  the  street  where 
the  market  was  held.  In  an  action  to  recover  damages  for  the 
loss  of  a cow  that  had  tried  to  jump  the  railings  and  had  been 
killed,  the  jury  found  that  the  railings  were  kept  negligently  in 
not  being  of  a sufficient  height ; and  it  was  held  on  appeal  that 
the  action  was  maintainable,  because  there  was  a prima  facie 
duty  on  the  owners  of  the  market  to  provide  a reasonably  safe 
place  for  the  receipt  and  storage  of  cattle  which  were  brought 
into  the  market  at  their  invitation  and  for  their  profit,  and  it 
was  not  found  that  the  dangerous  condition  of  the  railings  was 
obvious  to  persons  using  the  market.1 

With  regard  to  the  provision  of  buildings,  machines,  and 
conveniences  for  the  weighing  of  cattle  in  markets,  see  the 
Markets  and  Fairs  (Weighing  of  Cattle)  Acts,  1887  and  1891.2 

Purchase  of  Lands . — With  regard  to  the  purchase  of  lands  by 
agreement  or  compulsorily  for  any  of  the  foregoing  purposes, 
see  sects.  175,  176;  and  as  to  the  purchase  of  markets,  see 
sect.  168:  see  also  sect.  154  with  regard  to  the  purchase  of 
premises  for  enlarging  an  existing  street  or  making  a new  one. 

(1)  Lax  v.  Darlington , Mayor , W.  R.  221  ; 44  J.  P.  312. 

&c.,  L.  R.  5 Ex.  D.  28;  49  L.  J.  (2)  50  & 51  Viet.  c.  27  ; 54  & 
Q.  B.  105  ; 41  L.  T.  (n.s.)  489 ; 28  55  Viet.  c.  70,  post. 
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Purchase  of  Rights  in  Markets. — A corporation  purchased  an  38  & 39  Viet, 
ancient  franchise,  which  was  for  holding  a market  on  Saturdays  c*  55* s-  100,  n 
in  one  of  the  townships  of  their  borough.  A local  Act  subse- 
quently empowered  them  to  hold  markets  on  any  day,  at  any 
place  in  the  borough,  and  to  charge  tolls  which  were  higher 
than  the  old  accustomed  tolls,  and  certain  new  tolls.  It  was 
held  by  the  Court  of  Appeal  that  as  under  the  Act  there  was  a 
change  of  time,  place,  and  charges,  an  imposition  of  new 
charges,  and  an  extension  of  the  market  from  the  township  to  the 
borough,  the  effect  of  the  Act  was  to  substitute  the  new  market 
rights  for  the  old  and  to  extinguish  the  ancient  franchise.1 

Tolls , &*c. — With  regard  to  the  meaning  of  stallages  and 
tolls,  see  the  note  to  sect.  33  of  the  Markets  and  Fairs  Clauses 
Act,  1847. 2 

With  reference  to  prescriptive  rights  to  take  tolls,  the  follow- 
ing decisions  may  be  noticed.  A corporation  which  was  liable 
ratione  tenures,  to  repair  a bridge,  was  entitled  by  prescription 
to  take  toll  on  cattle  and  vehicles  passing  over  the  bridge.  By 
certain  temporary  Acts  their  powers  for  enforcing  the  tolls 
were  extended,  and  the  tolls  themselves  were  to  some  extent 
altered.  It  was  held  by  the  Court  of  Appeal  that  the  special 
Acts  had  extinguished  the  ancient  tolls,  and  that  the  right  to 
take  such  tolls  had  not  revived  on  the  expiry  of  the  special  Acts.3 

Change  of  Site  of  Market. — Where  a corporation  elect  to 
proceed  under  the  Act,  instead  of  asserting  their  common  law 
right  as  a corporation,  they  will  be  bound  to  proceed  according 
to  the  provisions  of  the  Act  Thus,  although  there  may  be  a 
clear  right  at  law  in  the  corporation  of  a borough  to  change  the 
site  of  a market,  yet  if  the  corporation  proceed  under  the  Act 
to  change  such  site,  and  transfer  and  regulate  the  market,  they 
must  not  exceed  the  powers  conferred  upon  them  by  the  Act, 
although  less  extensive  than  their  rights  at  common  law.4 

From  time  immemorial  a market  had  been  held  in  the  high 
street  of  a borough ; the  plaintiff  in  an  action  was  the  owner 
and  occupier  of  a house  in  the  high  street,  and  he  and  others 
had  from  time  immemorial  erected  stalls  opposite  their  respec- 
tive houses  and  exposed  goods  for  sale,  free  of  stallage.  The 
defendants  in  the  action  were  the  lords  of  the  manor  and 
owners  of  the  market,  and  they  removed  the  market  to  another 
place  under  the  Local  Government  Act,  and  so  injured  the 
plaintiff.  It  was  held,  that  there  was  sufficient  connection 
between  the  enjoyment  of  the  house  of  the  plaintiff  and  the 
enjoyment  of  the  stall  to  satisfy  the  rule  of  law  5 that  no  right 


(1)  Mayor , &=c.,  of  Manchester  v. 
Lyons , L.  R.  22  Ch.  D.  287  ; 47 
L.  T.  (n.s.)  677. 

(2)  Post , p. 

(3)  Taylors.  Mayor , &c.,  of  New 

Windsor,  L.  R.  1898,  1 Q.  B.  186  ; 
67  L.  J.  Q.  B.  96 j 77  L.  T.  (N.s.) 

585;  62  J.  P.  5. 


(4)  Ellis  v.  Corporation  of  Bridg- 
north, 2 J.  & H.  674;  4L.  T.  (N.S.) 
112. 

( 5 ) See  A ckroyd  v.  Smith,  1 o C . B . 
164 ; 19  L.  J.  C.  P.  315  ; Bailey  v. 
Stephens,  12  C.  B.  (N.S.)  91  ; 31 
L.  J.  C.  P.  226;  6 L.  T.  (N.s.) 
356. 


38  & 39  Viet, 
c.  55,  s.  166,  n. 
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can  be  annexed  to  a house  or  land  which  is  unconnected  with 
the  enjoyment  or  occupation  thereof,  and  that  whatever  was 
the  origin  of  the  plaintiff’s  right,  he  was  entitled  to  compensa- 
tion for  the  injury  sustained  by  the  removal  of  the  market.1 

Saving  for  Privileges . — The  mere  fact  that  a person  held  a 
market  previously  to  the  establishment  of  one  by  the  local 
authority  does  not  give  him  a right,  power,  or  privilege  within 
sect.  166 ; 2 even  though  he  may  hold  his  market  on  land 
leased  to  him  for  the  purpose,  and  under  covenant  for  quiet 
enjoyment,  by  the  local  authority ; such  authority  having  no 
power  to  covenant  expressly  or  by  implication  that  they  will 
not  establish  a market.3 

A market  may  be  held  by  custom  in  a public  highway ; 4 and 
statutory  provisions  giving  the  local  authority  the  control  of  the 
streets  do  not  abrogate  the  right  to  hold  the  market.  Per  Lord 
Selborne,  L.C.,  certain  things,  which  in  the  absence  of  market 
rights,  might  be  nuisances  in  public  streets,  were  treated  as 
nuisances,  which  the  local  authorities  might  abate,  in  those  Acts 
of  Parliament ; 5 but  not  a word  was  said  about  the  market,  not 
a word  from  which  it  could  be  inferred  that  it  was  meant  to 
repeal  market  rights  or  to  treat  as  nuisances  things  which  could 
be  justified  as  market  rights.6 

Sect.  167.  For  the  purpose  of  enabling  any  urban 
authority  to  establish  or  to  regulate  markets,  there  shall 
be  incorporated  with  this  Act  the  provisions  of  the  Markets 
and  Fairs  Clauses  Act,  1847,  in  so  far  as  the  same  relate 
to  markets  : that  is  to  say, 

With  respect  to  the  holding  of  the  market  or  fair,  and 
the  protection  thereof ; and 

With  respect  to  the  weighing  goods  and  carts ; and 

With  respect  to  the  stallages,  rents  and  tolls  : 

Provided  that  all  tolls  leviable  by  an  urban  authority  in 
pursuance  of  this  section  shall  be  approved  by  the  Local 
Government  Board. 

An  urban  authority  may  with  respect  to  any  market 
belonging  to  them  make  bye-laws  for  any  of  the  purposes 
mentioned  in  section  42  of  the  Markets  and  Fairs  Clauses 


(1)  Ellis  v.  Bridgnorth  (Mayor), 

15  C.  B.  (N.S.),  52;  32  L.  J.  C.  P. 
273 ; 9 Jur.  (n.s.)  1078;  8 L.  T. 
(N.S.)  668  ; 12  W.  R.  56. 

(2)  Fearon  v.  Mitchell,  L.  R.  7 
Q.  B.  690  ; 41  L.  J.  M.  C.  170  ; 27 
L.  T.  (N.S.)  33 ; 36  J.  P.  804. 

(3)  Spurling  v.  Bantoft , L.  R. 
1891,  2 Q.  B.  384 ; 60  L.  J.  Q.  B. 
745;  65  L.  T.  (n.s.)  584;  40 
W.  R.  157;  56  J-  P.  135* 

(4)  See  Rex  v.  Smith,  4 Esp.  1 10 ; 

Elwood  v.  Bullock , 6 Q.  B.  41 1 ; 

13  L.  J.  Q.  B.  330 ; 8 Jur.  1044. 


(5)  The  Metropolitan  Paving 
Acts,  12  Geo.  III.  c.  38 ; 28  Geo. 
III.  c.  lx.  ; 57  Geo.  III.  c.  xxix. 

(6)  Great  Eastern  Railway  Com- 
pany v.  Goldsmid,  L.  R.  9 App. 
Cas.  927 ; 54  L.  J.  Ch.  162 ; 52  L.  T. 
(N.S.)  270;  33  W.  R.  81  ; 29  J.  P. 
260.  See  also  Attorney -General  v. 
Horner,  L.  R.  11  App.  Cas.  66;  55 
L.  J.  Q.  B.  193;  54  L.  T.  (N.s.) 
281  ; 34  W.  R.  641  ; Horner  v. 
Whitechapel,  55  L.  J.  Ch.  289  ; 53 
L.  T.  (n.s.)  842. 
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Act,  1847,  so  far  as  those  purposes  relate  to  markets,  and  38  & 39  Viet, 
printed  copies  of  any  bye-laws  so  made  shall  be  con-  c‘  s* 1 7' 
spicuously  exhibited  in  the  market. 

Note.  — Markets  and  Fairs  Clauses. — The  incorporated 
clauses  of  the  Markets  and  Fairs  Clauses  Act,  1847,1  and  de- 
cisions thereon,  are  set  out  in  the  second  part  of  this  work.  It 
should  be  observed  that,  though  that  Act  deals  with  fairs 
as  well  as  markets,  it  is  only  put  in  force  in  urban  districts 
by  the  above  section  for  purposes  relating  to  markets.  With 
regard  to  the  construction  of  incorporated  Acts,  see  sect.  316. 

Weighing  of  Cattle. — Market  authorities  are  required,  unless 
exempted  by  the  Board  of  Agriculture,  to  provide  proper 
buildings  or  places  for  weighing  cattle  brought  for  sale  into 
the  market,  and  proper  weighing  machines  and  attendants  in 
charge  of  such  machines,  by  the  Markets  and  Fairs  (Weighing 
of  Cattle)  Acts,  1887  and  1891. 2 

Bye-laws. — Model  bye-laws  (series  No.  V.),  framed  under  the 
above  section,  have  been  issued  by  the  Local  Government  Board. 

Diseased  Animals. — Under  the  Diseases  of  Animals  Act, 

1 894, 3 which  consolidates  the  repealed  Contagious  Diseases 
(Animals)  Acts,  the  Privy  Council  may  from  time  to  time 
make  such  orders  as  they  think  expedient  for,  amongst  other 
things,  prohibiting  or  regulating  the  holding  of  markets,  fairs, 
exhibitions,  or  sales  of  animals. 

Sect.  168.  Any  urban  authority  may  purchase,  and  Power  for 
the  directors  of  any  market  company  in  pursuance,  in  sale °f  under- 
the  case  of  a company  registered  under  the  Companies  takinS  of 
Act,  1862,  of  a special  resolution  of  the  members  passed  pany  t0 
in  manner  provided  by  that  Act,  and  in  the  case  of  any  urban 
other  company,  of  a resolution  passed  by  a majority  of  authority.^ 
three-fourths  in  number  and  value  of  the  members  pre-  s- 
sent,  either  personally  or  by  proxy,  at  a meeting  specially 
convened  with  notice  of  the  business  to  be  transacted, 
may  sell  and  transfer  to  any  urban  authority,  on  such 
terms  as  may  be  agreed  on  between  the  company  and  the 
urban  authority,  all  the  rights  powers  and  privileges  and 
all  or  any  of  the  markets  premises  and  things  which  at 
the  time  of  such  purchase  are  the  property  of  the  com- 
pany, but  subject  to  all  liabilities  attached  to  the  same 
at  the  time  of  such  purchase. 

Note. — Purchase  of  Market. — The  powers  of  sale  which  were 
conferred  on  the  directors  of  a market  company  by  the  Local 
Government  Act,  185 8, 4 have  been  modified  by  the  above 
section,  so  as  to  correspond  with  those  which  are  given  in  the 

(1)  10  & 11  Viet.  c.  14,  ss.  12-16,  Viet.  c.  70 , post. 

21-42,  post.  (3)  57  & 58  Viet.  c.  57. 

(2)  50  & 51  Viet.  c.  27  ; 54  & 55  (4)  21  & 22  Viet.  c.  98,  s.  53. 


38  & 39  Viet 

C.55.S.  168,1 
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case  of  the  sale  of  the  undertaking  of  a water  company  by 
' sect.  63,  or  of  a gas  company  by  sect.  162. 

With  regard  to  the  purchase  of  other  rights  in  markets,  see 
sect.  166. 

Special  Resolution. — With  regard  to  the  mode  of  passing 
“ special  resolutions  ” under  the  Companies  Act,  1862,  see  the 
note  to  sect.  63.1 

Sect.  169.  Any  urban  authority  may,  if  they  think  fit, 
provide  slaughter-houses,  and  they  shall  make  bye-laws 
with  respect  to  the  management  and  charges  for  the  use 
of  any  slaughter-houses  so  provided. 

For  the  purpose  of  enabling  any  urban  authority  to 
regulate  slaughter-houses  within  their  district  the  provi- 
sions of  the  Towns  Improvement  Clauses  Act,  1847,  with 
respect  to  slaughter-houses  shall  be  incorporated  with 
this  Act. 

Nothing  in  this  section  shall  prejudice  or  affect  any 
rights  powers  or  privileges  of  any  persons  incorporated 
by  any  local  Act  passed  before  the  passing  of  the  Public 
Health  Act,  1848,  for  the  purpose  of  making  and  main- 
taining slaughter-houses. 

Note. — Meaning  of  “ Slaughter-house.” — By  sect.  4 this  term 
includes  the  buildings  and  places  commonly  called  slaughter- 
houses and  knackers’  yards,  and  any  building  or  place  used  for 
slaughtering  cattle,  horses,  or  animals  of  any  description  for 
sale. 

Bye-laws. — The  bye-laws  to  be  made  under  the  first  clause 
of  the  above  section  are  only  to  deal  with  slaughter-houses 
provided  by  the  urban  authority  themselves.  Sect.  128  of  the 
Towns  Improvement  Clauses  Act,  1847,  incorporated  by  the 
second  clause,  enables  the  authority  to  make  other  bye-laws  for 
the  regulation  of  slaughter-houses  belonging  to  other  persons, 
and  in  pursuance  of  that  section  the  Local  Government  Board 
have  issued  a series  (No.  VI.)  of  model  bye-laws.  The  sugges- 
tions, however,  contained  in  the  memorandum  at  the  com- 
mencement of  the  model  series,2  with  reference  to  the  proper 
construction  of  slaughter-houses  will  be  of  assistance  to  sanitary 
authorities  who  propose  to  provide  slaughter-houses  themselves. 

Towns  Improvement  Clauses. — The  provisions  of  the  Towns 
Improvement  Clauses  Act,  1847, 3 which  are  incorporated  by 
the  above  section,  with  the  decisions  thereon,  are  set  out  in  the 
latter  part  of  this  work.  With  regard  to  the  construction  of 
incorporated  Acts,  see  sect.  316. 

Under  the  incorporated  provisions  an  urban  authority  may 
grant  licences  for  slaughter-houses,  which  are  revocable  by  the 

(1)  Ante , p.  139.  to  10  & II  Viet.  c.  34,  s.  125, 

(2)  Memorandum  of  Local  Gov-  post , p.  884. 

ernment  Board,  set  out  in  the  note  (3)  10  & 1 1 Viet.  c.  34,  ss.  1 25-1 31. 
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justices,  after  a second  or  subsequent  conviction  of  the  holder,  38  & 39  Viet, 
for  an  offence  in  relation  to  the  slaughter-house;  but  where  c" s-  l69>n* 
Part  III.  of  the  Public  Health  Acts  Amendment  Act,  1890,  has 
been  adopted,  the  urban  authority  may  grant  such  licences  for 
a limited  time,  not  less  than  twelve  months,  which  may  be  re- 
voked on  a first  conviction  for  selling  or  keeping  unsound  meat.1 
The  same  Act  requires  notice  of  change  of  occupation  of  a 
slaughter-house  to  be  given  to  the  inspector  of  nuisances.2 

Animals  not  killed  for  Food. — A statute  of  Geo.  III.,3  “ The 
Knackers  Act,  1786,”  commencing  with  the  recital  “whereas 
the  practice  of  stealing  horses,  cows,  and  other  cattle  hath  of 
late  years  increased  to  an  alarming  degree,  and  hath  been 
greatly  facilitated  by  certain  persons  of  low  condition  who  keep 
houses  or  places  for  the  purpose  of  slaughtering  horses  and 
other  cattle,”  enacts  that  “ no  person  or  persons  shall  keep  or 
use  any  house  or  place  for  the  purpose  of  slaughtering  or  killing 
any  horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  ox,  cow, 
heifer,  calf,  sheep,  hog,  goat,  or  other  cattle  which  shall  not  be 
killed  for  butcher’s  meat”  without  taking  out  a licence,  which 
may  be  granted  by  the  quarter  sessions  on  a certificate  under  the 
hands  and  seals  of  the  minister  and  churchwardens  or  over- 
seers, or  of  the  minister  and  two  or  more  householders  of  the 
parish.  The  vestry  are  to  appoint  an  inspector  to  whom  notice 
of  the  intention  to  slaughter  any  horses  or  cattle  is  to  be  given, 
and  a record  is  to  be  kept  of  all  animals  brought  to  the  licensed 
premises  to  be  slaughtered.  If  the  person  bringing  them  does 
not  satisfactorily  account  for  their  possession,  he  may  be  taken 
before  a justice  and  committed  to  prison.  Persons  are  punish- 
able who  slaughter  horses  or  cattle  for  any  other  purpose  than 
for  butcher’s  meat,  or  who  flay  dead  animals  brought  to  the 
place,  without  a licence  ; or  who  destroy  hides,  &c.  Penalties 
are  imposed  on  persons  making  false  entries  in  their  books, 
and  on  those  lending  houses  or  other  places  for  the  purpose 
of  slaughtering  animals.  The  Act  does  not  extend  to  curriers, 
tanners,  &c.,  killing  distempered  animals.  It  is  amended  by 
an  Act  of  1844, 4 under  which  the  licences  are  to  be  annual, 
but  may  be  renewed  without  fresh  certificates,  and  may  be 
cancelled  by  the  quarter  sessions  for  contravention  of  the  Acts. 

Both  Acts  are  repealed  as  regards  the  county  of  London  by 
the  Public  Health  (London)  Act,  1891. 5 The  Local  Govern- 
ment Act,  1894,  transfers  the  powers,  duties,  and  liabilities  of 
quarter  sessions  in  relation  to  the  licensing  of  knackers’  yards  to 
the  county  borough  and  district  councils.6  It  also  transfers 
the  powers  of  the  vestry  to  the  parish  council  (if  any)  or 
parish  meeting  in  rural  parishes.7 

(1)  53  & 54  Viet.  c.  59,  ss.  29,  (5)  54  & 55  Viet.  c.  76,  s.  142. 

31 » post.  t6)  56  & 57  Viet.  c.  73,  ss.  27  (2), 

(2)  Ibid.  s.  30.  32,  post . 

(3)  26  Geo.  3,  c.  71.  (7)  Ibid.  ss.  6 (1,  a\  19  (4). 

(4)  7 & 8 Viet.  c.  87. 
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38  & 39  Viet.  Metropolis. — In  the  County  of  London  provision  is  made 

c.55,s.  169,11.  ky  the  public  Health  (London)  Act,  1891,  with  regard  to 
licensing  houses  for  slaughtering  cattle  or  horses  in  the  county 
outside  the  City  of  London,  by  the  County  Council.1 

Continental  Cities. — The  following  summary  of  the  regula- 
tions in  force  in  several  of  the  principal  cities  on  the  Continent 
is  taken  from  the  Appendix  to  the  Report  of  the  Select  Com- 
mittee on  the  Cattle  Diseases  Prevention  and  Cattle  Importa- 
tion Bills,  Session  1864: — 1.  All  markets  are  under  strict 
supervision.  2.  Cattle  sent  to  the  public  markets,  and  to  the 
public  slaughter-houses,  are  carefully  examined  by  the  inspectors 
or  officers  appointed  for  that  purpose.  3.  Diseased  cattle  are 
carefully  kept  from  healthy  cattle,  and  are  either  destroyed  or 
disposed  of  in  such  way  as  to  prevent  their  communicating 
disease  to  other  cattle,  or  being  sold  for  human  food.  4.  In 
all  large  cities  the  slaughtering  of  animals  is  either  conducted 
in  public  slaughter-houses,  or  is  so  regulated  as  to  insure  the 
condemnation  of  diseased  meat.  5.  To  guard  the  public 
against  the  mischief  which  arises  from  the  use  or  consumption 
of  unwholesome  meat,  the  animals  destined  for  food  are  ex- 
amined, not  only  before  they  are  killed  but  also  afterwards. 

The  same  paper  gives  in  detail  the  regulations  in  force  on 
this  subject  in  different  continental  cities ; but  to  insert  them 
in  this  work  would  occupy  too  much  space.  The  above  summary, 
however,  may  prove  useful  to  local  authorities  as  suggestive 
of  the  points  to  which  they  should  direct  their  attention,  and 
they  show  that  the  importance  of  the  subject  is  fully  appreciated 
in  continental  cities  by  the  authorities  of  those  cities. 

Very  complete  information  as  to  the  Abattoirs  of  Paris  and 
Brussels  will  be  found  in  the  Report  compiled  for  the  Health 
Committee  of  Liverpool  by  the  late  Mr.  James  Newlands,  C.E., 
Borough  Engineer.2 


Notice  to  be 
affixed  on 
slaughter- 
houses. 

P.H.  1874, 
s.  49. 


Sect.  170.  The  owner  or  occupier  of  any  slaughter- 
house licensed  or  registered  under  this  Act  shall,  within 
one  month  after  the  licensing  or  registration  of  the  pre- 
mises, affix,  and  shall  keep  undefaced  and  legible  on 
some  conspicuous  place  on  the  premises,  a notice  with 
the  words  “ Licensed  slaughter-house,”  or  “ Registered 
slaughter-house,”  as  the  case  may  be. 

Any  person  who  makes  default  in  this  respect,  or  who 
neglects  or  refuses  to  affix  or  renew  such  notice  after 
requisition  in  writing  from  the  urban  authority,  shall  he 
liable  to  a penalty  not  exceeding  five  pounds  for  every 
such  offence,  and  of  ten  shillings  for  every  day  during 
which  such  offence  continues  after  conviction. 


(1)  54  & 55  Viet.  c.  76,  s.  20. 

(2)  See  the  House  of  Commons  Sessional  Paper,  1869,  No.  404. 
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Note. — Slaughter-house  Licences. — Under  the  provisions  of  3$  & 39  Viet, 
the  Towns  Improvement  Clauses  Act,  1847, 1 incorporated  by  c‘  55» s*  I7°> n* 
the  preceding  section  of  this  Act,  the  local  authority  may 
license  such  slaughter-houses  and  knackers’  yards  as  they  may 
think  proper,  for  slaughtering  cattle  within  the  district ; and  no 
place,  not  used  as  such  before  the  application  of  the  Act  to  the 
district,  and  continued  to  be  used  as  such,  may  be  used  or 
occupied  as  a slaughter-house  or  knackers’  yard  until  a licence 
for  its  erection  or  use  has  been  obtained.  And  all  previously 
existing  slaughter-houses  in  the  district  are  required  to 
be  registered.  Bye-laws  for  regulating  the  licensing  and 
registration  of  slaughter-houses  may  be  made  by  the  urban 
authority. 

With  regard  to  prosecutions,  see  sect.  251. 


Police  Regulations. 

Sect.  171.  The  provisions  of  the  Towns  Police  Clauses  Incorporation 
Act,  1847,  with  respect  to  the  following  matters, of  certain 

(namely,)  fotnYi^t 

(1.)  With  respect  to  obstructions  and  nuisances  in  c>  39. 

the  streets ; and  L.G-.,  s.  44. 

(2.)  With  respect  to  fires  ; and 
(3.)  With  respect  to  places  of  public  resort ; and 
(4.)  With  respect  to  hackney  carriages  ; and 
(5.)  With  respect  to  public  bathing ; 
shall  for  the  purpose  of  regulating  such  matters  in  urban 
districts,  be  incorporated  with  this  Act. 

The  expression  in  the  provisions  so  incorporated  “ the 
superintendent  constable,”  and  the  expression  “ any  con- 
stable or  other  officer  appointed  by  virtue  of  this  or  of 
the  special  Act,”  shall,  for  the  purposes  of  this  Act, 
respectively  include  any  superintendent  of  police,  and 
any  constable  or  officer  of  police  acting  for  or  in  the 
district  of  any  urban  authority : and  the  expression 
“ within  the  prescribed  distance  ” shall  for  the  purposes 
of  this  Act  mean  within  any  urban  district. 

Notwithstanding  anything  in  the  provisions  so  incor- 
porated, a licence  granted  to  the  driver  of  any  hackney 
carriage  in  pursuance  thereof  shall  be  in  force  for  one 
year  only  from  the  date  of  the  licence,  or  until  the  next 
general  licensing  meeting  where  a day  for  such  meeting 
is  appointed. 

Note. — Towns  Police  Clauses. — The  incorporated  provisions 


(1)  10  & 11  Viet.  c.  34.  ss.  125-128,/^. 
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38  & 39  Viet, 
c-  55>  s.  171,11. 


of  the  Towns  Police  Clauses  Act,  1847,1  are  set  out  in  the 
latter  portion  of  this  work.  The  provisions  with  respect  to 
hackney  carriages  are  with  modifications  extended  to  omnibuses 
by  the  Towns  Police  Clauses  Act,  1889. 2 

With  regard  to  the  construction  of  incorporated  Acts,  see 
sect.  316. 

Fires. — By  sect.  66  the  duty  of  providing  fire-plugs  and 
other  works,  machinery,  and  assistance  for  securing  a supply 
of  water  in  case  of  fire,  is  imposed  on  urban  authorities ; 
and  they  may  make  bye-laws  with  respect  to  the  structure 
of  new  buildings  with  a view'  to  the  prevention  of  fires  under 
sect.  157. 

Bye-laws. — Model  bye-laws  with  respect  to  hackney  car- 
riages (Series  No.  VII.),  and  with  respect  to  public  bathing 
(Series  No.  VIII.),  have  been  issued  by  the  Lord  Government 
Board. 

Hacktiey  Carriage  Licences. — Any  licence  granted  under  the 
Towns  Police  Clauses  Act,  1847,  may  now  be  made  to  con- 
tinue for  such  less  period  than  a year  as  the  authority  granting 
the  licence  may  think  fit.3 


L.G.  Am. 


Urban  autho-  Sect.  172.  Any  urban  authority  may  license  the  pro- 
rity  may  prietors  drivers  and  conductors  of  horses  ponies  mules 
law^for or  asses  sfan(iing  for  hire  within  the  district  in  like 
licensing  manner  and  with  the  like  incidents  and  consequences  as 
horse?,  boats,  in  the  case  of  proprietors  and  drivers  of  hackney  car- 
&c.,  for  hire,  riages,  and  may  make  bye-laws  for  regulating  stands  and 
fixing  rates  of  hire,  and  as  to  the  qualification  of  such 
drivers  and  conductors,  and  for  securing  their  good  and 
orderly  conduct  while  in  charge. 

Any  urban  authority  may  also  license  the  proprietors 
of  pleasure  boats  and  vessels,  and  the  boatmen  or  other 
persons  in  charge  thereof,  and  may  make  bye-laws  for 
regulating  the  numbering  and  naming  of  such  boats  and 
vessels,  and  the  number  of  persons  to  be  carried  therein, 
and  the  mooring  places  for  the  same,  and  for  fixing  rates 
of  hire,  and  the  qualification  of  such  boatmen  or  other 
persons  in  charge,  and  for  securing  their  good  and  orderly 
conduct  while  in  charge. 


Note. — Horses , &>c. — The  Local  Government  Board  have 
issued  a series  of  model  bye-laws  (No.  XI.)  with  respect  to 
horses,  &c.,  standing  for  hire,  and  in  a memorandum  at  the 
commencement  of  the  series  they  state  that  “ having  regard  to 
the  terms  of  the  above  enactment,  the  Board  think  that  it  may 
here . be  convenient  to  append  a few  observations  upon  the 

(1)  10  & 11  Viet.  c.  89,  ss.  21-28.  (3)  Ibid.  ?.  5,  post. 

(2)  52  & 53  Viet.  c.  14,  post. 
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manner,  incidents,  and  consequences  of  the  licensing  of  the  38  & 39  Viet, 
proprietors,  drivers,  and  conductors  of  horses,  ponies,  mules,  or  c>55?s*  I72»n- 
asses  standing  for  hire. 

“To  these  matters  the  statutory  provisions  affecting  the 
proprietors  and  drivers  of  hackney  carriages  are  rendered 
applicable.  These  provisions  will  be  found  in  the  Towns 
Police  Clauses  Act,  1847, 1 and,  as  amended  by  sect.  17 1 of  the 
Public  Health  Act,  1875,  are  in  force  in  every  urban  district. 

The  sections  of  the  Towns  Police  Clauses  Act,  1847,  which, 
mutatis  mutandis , may  be  considered  as  having  reference, 
either  wholly  or  in  part,  to  the  manner,  incidents  and  conse- 
quences of  the  licensing  of  the  proprietors,  drivers,  and  con- 
ductors of  horses,  ponies,  mules,  or  asses  standing  for  hire 
are  as  follows,  viz.  : sects.  37,  39,  40,  41,  42,  43,  44,  45,  46 
(as  amended  by  sect.  17 1 of  the  Public  Health  Act,  1875),  47, 

48,  49*  5°?  53?  54?  55?  58,  59?  6o?  6l?  62?  63?  64,  65,  66, 
and  67. 

“ With  reference  to  these  enactments  it  should  be  noticed 
that  the  effect  of  sects.  46  and  47  of  the  Towns  Police  Clauses 
Act,  1847,  as  applied  to  the  case  of  a driver  or  conductor  of  a 
horse,  pony,  mule,  or  ass  standing  for  hire,  is  to  require  every 
such  driver  or  conductor  to  obtain  a licence  from  the  urban 
authority,  and  to  render  liable  to  penalty  any  person  who  acts 
as  a driver  or  conductor  without  having  obtained  such  licence 
or  during  the  time  that  his  licence  is  suspended,  or  who  lends 
or  parts  with  his  licence  except  to  the  proprietor  of  the  horse, 
pony,  mule,  or  ass.  The  proprietor  will  also  be  liable  to  a 
penalty  if  he  employ  any  person  as  a driver  or  conductor  who 
has  not  obtained  a licence  or  during  the  time  that  his  licence 
is  suspended.  The  Towns  Police  Clauses  Act,  1847,  s.  50, 
empowers  the  urban  authority,  upon  a conviction  for  the 
second  time  for  any  such  offence  as  is  therein  mentioned, 
to  suspend  or  revoke  the  licence ; and,  in  accordance  with 
the  provision  in  the  last  paragraph  of  sect.  17 1 of  the 
Public  Health  Act,  1875,  the  licence  granted  to  a driver  or 
conductor  will  be  in  force  for  one  year2  only  from  the 
date  of  the  licence,  or  until  the  next  general  licensing  meeting 
where  a day  for  such  meeting  is  appointed.  Although  the 
Public  Health  Act,  1875,  s-  T72?  specifies  the  qualification  of 
drivers  and  conductors  as  one  of  the  subjects  which  may  be 
regulated  by  bye-laws,  the  Board  have  deemed  it  unnecessary 
to  include  in  the  model  series  any  clause  with  respect  to  this 
matter.  It  will  be  within  the  discretion  of  the  urban  authority 
to  grant  or  refuse  a licence;  and  before  deciding  upon  any 
application  they  will  doubtless  satisfy  themselves  as  to  the 
qualification  of  the  applicant  for  employment  as  a driver  or 
conductor.  A licence  from  the  urban  authority  is  a qualifica- 

(1)  10  & n Viet.  c.  89  ^ post : see  (2)  Or  less;  see  the  note  to  sect, 

also  52  & 53  Viet.  c.  14,  s.  5,  post.  171. 
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38  & 39  Viet,  tion  which  the  statutory  provisions  above  noticed  recognise  as 
e.  55,s.  172,11.  indispensable  in  the  case  of  every  person  who  acts  as  a driver 
or  conductor.” 1 

Pleastire  Boats. — With  regard  to  the  making  and  confirma- 
tion of  bye-laws,  see  sects.  1 80-1 86. 

The  latter  clause  of  this  section  extends  to  steamboats 
which  make  pleasure  trips  and  take  passengers  for  hire  or 
reward,  and  which  by  so  doing  come  within  the  term  “ plea- 
sure boats.”  2 

Sect.  172  does  not  authorize  the  imposition  by  a bye-law  of  a 
penalty  for  letting  an  unlicensed  boat  for  hire,  nor  can  the 
urban  sanitary  authority,  if  they  are  a municipal  corporation, 
justify  the  bye-law  under  sect.  23  of  the  Municipal  Corpora- 
tions Act,  1 882, 3 since  such  a bye-law  would  be  in  restraint 
of  trade.4 

The  Public  Health  Acts  Amendment  Act,  1890,  enables  an 
urban  authority  to  provide  and  let  for  hire,  or  license  persons 
to  let  for  hire,  pleasure  boats  on  any  lake  or  piece  of  water  in  a 
public  park  or  pleasure  ground  provided  by  such  authority,  and 
to  make  similar  bye-laws  to  those  above  mentioned  with  respect 
to  such  boats  and  the  boat-houses,  mooring  places,  and  persons 
in  charge.5 

The  Local  Government  Board  have  issued  a series  (No.  XII.) 
•of  model  bye-laws  with  respect  to  pleasure  boats  and  vessels, 
and  in  a memorandum  prefixed  thereto  they  state  that  “ In  the 
•exercise  of  the  powers  thus  conferred  upon  them,  it  may  be 
assumed  that  the  urban  authority  will  deem  it  essential  to 
adopt  such  a system  of  procedure  as  may  be  most  conducive 
to  the  safety  of  passengers  in  pleasure  boats  and  vessels. 
Diversity  of  local  circumstances  renders  it  inexpedient  to 
recommend  any  particular  system  as  suitable  for  uniform  adop- 
tion by  urban  authorities,  but,  after  consultation  with  the 
Board  of  Trade,  it  appears  to  the  Local  Government  Board 
that,  in  relation  to  the  above-cited  enactment,  there  are  several 
important  considerations  to  which  it  is  desirable  that  the  atten- 
tion of  urban  authorities  should  be  specially  drawn.  In  the 
first  place,  it  should  be  observed  that  the  grant  or  refusal  of  a 
licence  under  sect.  172  of  the  Public  Health  Act,  1875,  is  a 
matter  entirely  within  the  discretion  of  the  urban  authority. 
But  the  possession  of  a licence  will  doubtless  be  regarded  as  an 
indication  that  the  urban  authority,  after  careful  investigation, 
have  satisfied  themselves  that  the  licensed  person  may  pro- 
perly be  allowed  to  follow  his  avocation  within  their  district. 
It  is,  however,  obviously  desirable  that  the  urban  authority 


(1)  Memorandum  of  the  Local  post. 

Government  Board,  28th  May,  1879.  (4)  Byrne  v.  Brown , 57  J.  P. 

(2)  Pringle  v.  Fenwick , in  re  741. 

River  Dee , Chester , Q.  B.  D.  10th  (5)  53  & 54  Viet.  c.  59,  s.  44, 
June  1875,  MS.  Post- 

(3)  45  & 46  Viet.  c.  50,  s.  23, 
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should  guard  against  any  misconstruction  of  their  action  in  38  & 39  Viet, 
the  matter  of  licensing.  The  limited  powers  conferred  upon  c-55>s-  172>n 
them  by  sect.  172  of  the  Public  Health  Act,  1875,  do  not  enable 
the  urban  authority  to  control  the  proprietors  and  boatmen  to 
such  an  extent  as  would  justify  the  authority  in  assuming,  by 
their  licence,  to  warrant  the  safety  of  any  boat  or  the  com- 
petency of  any  boatman.  They  should  therefore  be  careful  to 
regulate  their  method  of  procedure  so  that  the  true  significance 
of  their  licence  may  be  clearly  apparent,  and  so  that  it  in  no 
way  tends  to  remove  from  the  licensee  the  responsibilities 
which  would  otherwise  fall  upon  him  for  wrongful  acts  or 
defaults,  or  for  the  employment  of  incompetent  persons,  or 
for  the  use  of  an  unsafe  or  insufficiently  equipped  boat  or 
vessel. 

“ It  may  here  be  convenient  to  introduce  a few  remarks  in 
explanation  of  the  powers  of  the  urban  authority  with  regard  to 
licensing  and  of  the  principles  which  should  guide  them  in  the 
exercise  of  those  powers.  In  sect.  172  of  the  Public  Health 
Act,  1875,  there  is  no  express  provision  as  to  the  conditions 
under  which  a licence  may  be  granted  or  refused,  or  as  to  its 
duration  or  revocation.  These  are  apparently  matters  as  to 
which  the  urban  authority  may  adopt  such  rules  as  they  may 
deem  most  expedient.  But  in  order  to  obviate  misconception 
of  the  real  character  of  the  licence,  it  is  important  that  in  these 
rules  certain  requirements  should  be  regarded  as  indispensable. 

In  every  case  where  a person  applies  for  a licence  as  a pro- 
prietor of  a pleasure  boat  or  vessel,  the  urban  authority  may  be 
advised  to  insist  upon  the  production  by  the  applicant  of  evi- 
dence as  to  the  soundness  of  the  hull  of  the  boat  or  vessel,  as 
to  its  stability,  as  to  the  completeness  and  good  condition  of 
its  equipments,  and  generally  as  to  its  sufficiency  for  use  as  a 
pleasure  boat  or  vessel.  He  should,  at  the  same  time,  be  re- 
quired to  submit  to  the  authority  a declaration  in  writing  to 
the  effect  that,  to  the  best  of  his  knowledge  and  belief,  the 
evidence  produced  to  them  is  a true  statement  of  the  several 
particulars  to  which  it  relates.  The  applicant  should  be  made 
clearly  to  understand  that  in  accepting  this  evidence,  the  urban 
authority  do  not  assume  the  responsibility  of  testing  the  accuracy 
of  his  representations.  Moreover,  the  licence  should  expressly 
show  that  it  has  been  granted  upon  the  following  terms,1  viz.  : — 

1.  That,  at  the  time  of  licensing,  the  licensee  undertakes  that 
the  hull  of  the  boat  or  vessel  is  sound,  that  the  boat  or  vessel 
is  stable,  that  its  equipments  are  complete  and  in  good  condition, 
and  that  it  is  generally  sufficient  for  use  as  a pleasure  boat  or 
vessel;  2.  That  he  undertakes  that  in  all  these  respects  the 
boat  or  vessel  shall  be  maintained  in  an  equal  state  of  efficiency 
while  it  plies  or  is  used  for  hire ; 3.  That  he  undertakes  that 
the  boat  or  vessel  shall  not  carry  passengers  for  hire  unless  a 
sufficient  number  of  boatmen  or  other  persons  duly  licensed 

(1)  With  regard  to  the  attachment  see  Reg.  v.  Yorkshire  { IV.  R.)  County 

of  conditions  to  the  grant  of  a licence,  Council , />ost,  p.  1453. 
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38  & 39  Viet,  by  the  urban  authority  to  take  charge  of  a pleasure  boat  or 
c.  55,  s.  172,11.  vessei  be  employed  in  the  navigation  and  management  thereof; 

4.  That  if  the  urban  authority  shall,  by  notice  in  writing 
under  the  hand  of  their  clerk  and  addressed  to  the  licensee, 
signify  their  intention  to  revoke  the  licence,  it  shall  from  and 
after  the  date  specified  in  the  notice  cease  to  be  of  any  effect. 

“ Every  licence  granted  by  the  urban  authority  to  the  pro- 
prietor of  a pleasure  boat  or  vessel  should  specify  the  number 
which  the  boat  or  vessel  is  to  bear,  and  also  its  name.  As  the 
number  and  name  are  mainly  requisite  as  aids  to  identification, 
it  is  desirable  that,  in  cases  such  as  are  mentioned  in  the 
proviso  to  the  second  bye-law  of  the  model  series,  the  name 
already  borne  by  the  boat  or  vessel  should  be  recognised  by 
the  urban  authority  as  sufficient.  In  such  cases  the  form  of 
licence  may  be  modified  to  suit  the  special  circumstances,  and 
if  the  urban  authority  deem  it  expedient  to  keep  a register  of 
licensed  pleasure  boats  and  vessels,  they  will  probably  find  it 
convenient  to  distinguish  by  the  entries  therein  the  instances 
in  which  the  modified  licence  may  have  been  granted.  In 
every  case  where  a person  applies  for  a licence  to  act  as  a 
boatman  or  person  in  charge  of  a pleasure  boat  or  vessel,  the 
urban  authority  may  be  recommended  to  require  the  applicant 
to  produce  satisfactory  evidence  of  good  character  and  of 
experience  in  the  navigation  and  management  of  similar  craft. 
It  will  also  be  proper  to  distinguish  in  the  licence  the  class  of 
boat  or  vessel  for  which  the  licensee  may  be  regarded  as  a 
qualified  boatman.  In  the  case  of  sailing  boats  or  vessels,  it 
is  especially  important  that  the  licence  should  clearly  indicate 
that  the  qualification  of  the  person  licensed  entitles  him  to  the 
responsible  charge,  or  that  he  is  only  authorized  to  act  in  the 
capacity  of  an  assistant  to  the  boatman  in  charge.  In  the  case 
of  a steamer,  no  licence  which  would  entitle  the  holder  toTake 
the  responsible  charge  of  the  boat  or  vessel  should  be  granted 
unless  the  applicant  possess  an  engineer’s  certificate  from  the 
Board  of  Trade. 

“ The  terms  of  the  licence  should  in  every  case  show  that  it 
is  granted  subject  to  the  condition  that  if  the  urban  authority 
shall,  by  notice  in  writing  under  the  hand  of  their  clerk  and 
addressed  to  the  licensee,  signify  their  intention  to  revoke  the 
licence,  it  shall  from  and  after  the  date  specified  in  the  notice 
cease  to  be  of  any  effect.”  1 

With  regard  to  the  regulation  of  the  pleasure  traffic  on  the 
River  Thames,  see  the  Thames  Conservancy  Act,  1 894.2 

Canal  Boats. — The  Local  Government  Board  are  now 
authorized  to  make  regulations  with  respect  to  the  registration 
of  canal  boats  and  their  use  as  dwellings  under  the  Canal 
Boats  Acts,  1877  and  1884. 3 Urban  and  rural  authorities  are 
the  registration  authorities  under  those  Acts,  and  they  have 

(1)  Memorandum  of  the  Local  138-154;  s eeante,  p.  65. 

Government  Board,  28th  May,  1879.  (3)  40  & 41  Viet.  c.  60  ; 47  & 48 

(2)  57  & 58  Viet.  c.  clxxxvii.,  ss.  Viet.  c.  75  ; post. 
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power  to  take  steps  for  the  prevention  of  the  spread  of  in-  38  & 39  Viet, 
fectious  disorders  from  canal  boats.  c*55>s*  r71 2>n. 

Customary  Rights. — Where  the  fishermen  of  a village  had 
been  used  from  time  immemorial  to  beach  their  boats  on  certain 
ground,  and  the  owner  obtained  a Harbour  Act  authorizing 
him  to  take  a toll  for  boats  beached,  it  was  held  by  the  House 
of  Lords  that  he  could  not  exclude  the  fishing  boats  from  the 
ground  without  providing  other  ground  equally  well  adapted 
for  beaching  them.1 

The  Court  of  Appeal  have  held  that  an  immemorial  user  of 
the  foreshore  in  tidal  navigable  waters  by  the  owners  of 
fishing  boats  and  other  vessels,  by  fixing  moorings  in  the  soil, 
may  be  supported  either  as  an  ordinary  incident  of  the  naviga- 
tion of  such  waters,  or  on  a presumption  of  a legal  origin  by 
grant  of  the  foreshore  by  the  Crown  subject  to  such  user,  or  by 
concession  by  a former  owner  of  the  foreshore  to  all  persons 
navigating  the  waters  to  use  the  foreshore  for  fixing  moorings.2 

(1)  Aitonv.  Stephen , L.  R.  i App.  L.  R.  1897,  2 Q.  B.  318  ; 66  L.  J. 

Cas.  456.  Q.  B.  834  ; 77  L.  T.  (N.S.)  295  ; 

(2)  Attorney- General  v.  Wright , 46  W.  R.  85. 


38  & 39  Viet, 
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PART  Y. 

GENERAL  PROVISIONS. 

Contracts. 

Sect.  173.  Any  local  authority  may  enter  into  any 
contracts  necessary  for  carrying  this  Act  into  execution. 

Note. — Contracts  of  Urban  Authorities. — See  the  following 
section  and  the  note  thereto  with  regard  to  the  formalities  to 
be  observed  in  connection  with  such  contracts. 

Contracts  of  Rural  Authorities. — With  regard  to  the  ne- 
cessity, in  the  absence  of  express  statutory  provision,  for 
corporate  bodies  to  affix  their  common  seal  to  their  contracts, 
see  the  note  to  the  following  section  on  the  subject  of  the 
common  seal. 

Stamp  Duty. — By  the  Stamp  Act,  1891,  a stamp  duty  of 
sixpence  is  imposed  on  every  agreement  or  memorandum  of 
an  agreement  made  in  England  under  hand  only,  and  not 
otherwise  specifically  charged  with  any  duty,  whether  it  is 
only  evidence  of  a contract,  or  obligatory  upon  the  parties  from 
its  being  a written  instrument,  subject  to  the  following  exemp- 
tions, namely  ; — agreement  or  memorandum  the  matter  whereof 
is  not  of  the  value  of  ^5  ; agreement  or  memorandum  for  the 
hire  of  any  labourer,  artificer,  manufacturer,  or  menial  servant ; 
agreement,  letter,  or  memorandum  made  for  or  relating  to  the 
sale  of  any  goods,  wares,  or  merchandise ; and  certain  agree- 
ments, &c.,  between  masters  of  ships  and  mariners,  or  between 
landlords  and  tenants  in  Ireland.1  Agreements  or  contracts 
made  or  entered  into  pursuant  to  the  Highway  Acts  for  or 
relating  to  the  making,  maintaining,  or  repairing  of  highways 
are  also  charged  with  a stamp  duty  of  sixpence  ; and  ad  valorem 
duties  are  charged  on  agreements  or  contracts  accompanied 
with  deposits,  agreements  for  leases  or  tacks  or  for  any  letting, 
and  agreements  for  the  sale  of  property.2 

An  agreement  for  the  supply  of  water  by  a waterworks  com- 
pany was  held  to  come  within  the  above-mentioned  exemptions.3 

Sect.  174.  With  respect  to  contracts  made  by  an  urban 
authority  under  this  Act,  the  following  regulations  shall 
be  observed ; (namely,) 

(1)  54  & 55  Viet.  c.  39,  Sched.  (3)  West  Middlesex  Waterworks 

(2)  Ibid.  Company  v.  Sowerkrop,  ante , p.  133. 
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(1.)  Every  contract  made  by  an  urban  authority  where- 
of the  value  or  amount  exceeds  fifty  pounds 
shall  be  in  writing  and  sealed  with  the  common 
seal  of  such  authority : 

(2.)  Every  such  contract  shall  specify  the  work,  ma- 
terials, matters  or  things  to  be  furnished,  had  or 
done,  the  price  to  be  paid,  and  the  time  or  times 
within  which  the  contract  is  to  be  performed; 
and  shall  specify  some  pecuniary  penalty  to  be 
paid  in  case  the  terms  of  the  contract  are  not 
duly  performed : 

(3.)  Before  contracting  for  the  execution  of  any  works 
under  the  provisions  of  this  Act,  an  urban 
authority  shall  obtain  from  their  surveyor  an 
estimate  in  writing,  as  well  of  the  probable 
expense  of  executing  the  work  in  a substantial 
manner  as  of  the  annual  expense  of  repairing 
the  same  ; also  a report  as  to  the  most  advantage- 
ous mode  of  contracting,  that  is  to  say,  whether 
by  contracting  only  for  the  execution  of  the  work, 
or  for  executing  and  also  maintaining  the  same 
in  repair  during  a term  of  years  or  otherwise  : 

(4.)  Before  any  contract  of  the  value  or  amount  of  one 
hundred  pounds  or  upwards  is  entered  into  by 
an  urban  authority  ten  days  public  notice  at 
the  least  shall  be  given,  expressing  the  nature 
and  purpose  thereof  and  inviting  tenders  for 
the  execution  of  the  same ; and  such  authority 
shall  require  and  take  sufficient  security  for  the 
due  performance  of  the  same : 

(5.)  Every  contract  entered  into  by  an  urban  authority 
in  conformity  with  the  provisions  of  this  section 
and  duly  executed  by  the  other  parties  thereto, 
shall  be  binding  on  the  authority  by  whom  the 
same  is  executed  and  their  successors  and  on  all 
other  parties  thereto  and  their  executors  ad- 
ministrators successors  or  assigns  to  all  intents 
and  purposes : Provided  that  an  urban  autho- 
rity may  compound  with  any  contractor  or  other 
person  in  respect  of  any  penalty  incurred  by 
reason  of  the  non-performance  of  any  contract 
entered  into  as  aforesaid,  whether  such  penalty 
is  mentioned  in  any  such  contract,  or  in  any 
bond  or  otherwise  for  such  sums  of  money  or 
other  recompense  as  to  such  authority  may 
seem  proper. 


38  & 39  Viet, 
c.  55,  s.  174. 
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38  & 39  Viet.  Note. — Common  Seal. — The  Public  Health  Act,  1848,1 

c-  55s s-  J74jn.  required  that  contracts  by  a Local  Board  when  not  a Town 
Council,  should  not  only  be  sealed,  but  also  be  signed  by  five 
or  more  members  of  the  board.  The  formality  of  signing  is 
dispensed  with  by  the  present  Act,  but  the  contract,  if  the 
value  exceeds  ^50,  is  required  to  be  in  writing,  and  it  must  be 
sealed  with  the  common  seal  of  the  urban  authority. 

The  appointment  of  an  officer  is  not  a contract  which  is 
required  to  be  made  under  seal : see  the  note  to  sect.  189. 

A petition  to  the  Local  Government  Board  for  the  alteration 
of  the  boundary  between  two  adjoining  urban  districts,  under 
the  common  seals  of  the  two  urban  authorities,  which  contained 
a recital  that  they  had  agreed  that  one  of  them  should  cause  a 
certain  road  to  be  “dedicated  ” as  a highway  repairable  by  the 
inhabitants  at  large,  was  held  not  to  constitute  a contract  under 
seal  binding  that  authority  to  take  the  requisite  steps  to  carry 
out  the  recited  agreement.  And  it  was  further  held  that  a 
local  authority  had  no  power  to  enter  into  such  an  agreement 
so  as  to  bind  themselves  to  exercise  their  discretion  under  sect. 
152  of  the  Act  in  a particular  manner.2 

It  would  be  proper  that  a specification  of  works  annexed  to 
a contract  should  also  be  sealed  with  the  seal  of  the  urban 
authority ; but  the  omission  to  do  so  would  not  vitiate  the 
contract,  or  release  the  sureties  of  the  contractor.3 

With  regard  to  the  contracts  of  local  authorities,  as  well  as 
all  other  corporations,  it  is  to  be  observed  that  the  general  rule 
of  law  is  that  a corporation  can  only  bind  itself  by  deed  ; 4 but 
exceptions  to  this  rule  have  been  established,  as  in  the  case  of 
corporations  created  for  the  purpose  of  carrying  on  trading 
speculations : where  the  nature  of  their  constitution  has  been 
such  as  to  render  the  drawing  of  bills  or  the  making  of  par- 
ticular kinds  of  contract  necessary  for  the  purposes  of  the 
corporation.  In  those  cases  the  Courts  hold  that  they  will 
imply  in  those  who  are,  according  to  the  provisions  of  the 
charter  or  Act  of  Parliament,  carrying  on  the  corporation 
concerns  an  authority  to  do  those  acts  without  which  the 
corporation  could  not  subsist ; and  that  an  action  will 
lie  in  certain  cases  although  the  contract  be  not  under  seal.5 

A corporation  would  not  be  bound  by  a contract  entered 

v.  St.  Neots , 8 Q.  B.  810  ; 15  L.  J. 
M.  C.  104;  Clark  v.  Cuckfield ',  21 
L.  J.  Q.  B.  349  ; Haigh  v.  North 
Bierley  Union , E.  B.  & E.  873  ; 
28  L.  J.  Q.  B.  62  ; 6 W.  R.  679  ; 
5 Jur.  (N'.S.)  51  i ; 23  J.  P.  195  ; 
Nicholson  v.  Brad  field  Union,  L.  R. 
1 Q.  B.  620;  35  L.  J.  Q.  B.  176; 
14  L.  T.  (N.S.)  830;  12  Jur.  (n.S.) 
686;  14  W.  R.  73i;  30  J-  P-  549J 
7 B.  & S.  774- 


(1)  11  & 12  Viet.  c.  63,  s.  85. 

(2)  Tunbridge  Wells  Improvement 
Commissioners  > v.  Southboroicgh 
Local  Board,  60  L.  T.  (N.s.)  172; 
W.  N.  1888,  237. 

(3)  Russell  v.  Tricket , 13  L.  T. 
(N.s.)  280. 

(4)  Comyns’  Digest,  tit.  “ Fran- 
chise” (F)  12,  13,  and  the  autho- 
rities there  cited. 

(5)  Church  v.  Imperial  Gaslight 
Company , 6 A.  & E.  846  ; Sanders 


Contracts . 


397 


V.] 

into  by  one  of  its  servants  on  its  behalf  without  evidence  that  38  & 39  Viet, 
it  had  given  express  authority  to  the  servant  to  enter  into  the  c-55>s*  r74>n- 
contract.1  But  per  Martin,  B.  : 2 “ When  Cox  v.  Midland 
Counties  Railway  Company  was  decided,  it  was  generally  sup- 
posed that  a company,  except  in  some  very  few  cases  of  daily 
recurrence,  could  only  contract  under  seal,  but  there  has  been 
much  more  freedom  in  this  respect  accorded  to  companies 
since  the  time  of  that  decision.” 

Persons  dealing  with  corporations  should  always  bear  in  mind 
that  they  are  essentially  different  from  an  ordinary  partnership 
of  individuals  for  all  purposes  of  contracts,  and  especially  as 
regards  the  evidence  against  them  on  legal  trials ; and  should 
insist  upon  all  contracts  with  them  being  by  deed,  under  the 
seal  of  the  corporation,  or  otherwise  executed  in  the  manner 
prescribed  by  the  Act  of  Parliament  regulating  such  corporation. 

There  is  no  safety  or  security  for  any  one  dealing  with  such  a 
body  on  any  other  footing.  The  same  observation  applies  in 
respect  of  any  variation  or  alteration  in  a contract  which  has 
been  made,  and  it  should  further  be  borne  in  mind  that  the 
secretary  or  other  officer  of  the  corporation  has  of  himself  no 
independent  authority  to  bind  the  corporation  by  letters  or 
documents  signed  by  him. 

Generally  speaking,  corporations  are  as  much  bound  by  their 
contracts  as  individuals,  where  the  seal  is  affixed  in  a manner 
binding  on  them ; and  where  a corporation  is  created  by  Act 
of  Parliament  for  particular  purposes  with  special  powers,  their 
contract  will  bind  them,  unless  it  appears,  by  the  express  pro- 
visions of  the  statute  creating  the  corporation,  or  by  necessary 
and  reasonable  inference  from  its  enactments,  that  the  contract 
was  ultra  vires , or  that  the  legislature  meant  that  such  a 
contract  should  not  be  made.3  Respecting  contracts  by  cor- 
porations which  are  ultra  vires  of  the  contracting  parties, 

Cranworth,  L.C.,  said:4  “When  the  legislature  constitutes  a 
corporation  it  gives  to  that  body  prima  facie  an  absolute  right 
of  contracting.  But  this  primd  facie  right  does  not  exist  in 
any  case  where  the  contract  is  one  which,  from  the  nature  and 
object  of  incorporation,  the  corporate  body  is  expressly  or 
impliedly  prohibited  from  making ; such  a contract  is  said  to 
be  ultra  vires”  5 

Under  the  present  statute,  however,  contracts  of  which  the 
value  or  amount  exceeds  the  prescribed  limit  must  be  under 


( 1 ) Cox  v . Midland  Counties  Rail - 
way  Company , 3 Ex.  268  ; 18  L.  J. 
Ex.  65. 

(2)  In  Walker  v.  Great  Western 
Railway  Company , L.  R.  2 Ex. 

229  ; 36  L.  J.  Ex.  123  ; 15  W.  R. 
769. 

(3)  Bateman  v.  Ashton-under- 

Lyne , 3 H.  & N.  323  ; 27  L.  J. 

Ex.  458. 


(4)  In  Shrewsbury  and  Birming- 
ham Railway  Company  v.  London 
and  North  Western  Railway  Com- 
pany and  others , 6 H.  L.  C.  113; 
26  L.  J.  Ch.  482  ; 3 Jur.  (N.s.) 
775* 

(5)  On  this  point  see  also  the 
London  Dock  Company  v.  Sinnott, 

8 E.  & B.  347 ; 27  L.  J.  Q.  B.  129  ; 
4 Jur.  (n.s.)  70. 
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38  & 39  Viet,  seal  to  bind  the  urban  authority,  for  the  power  to  enter  into 
c-55>  s.  174,11.  contracts  so  as  to  bind  the  rates  is  entirely  the  creature  of  the 
statute,  and  the  statute  having  prescribed  a mode  by  which 
these  contracts  are  to  be  made,  compliance  with  the  statute 
is  essential  to  the  exercise  of  the  power  given.  Therefore 
a contract  exceeding  the  value  of  £10  for  the  performance 
of  works  and  for  carrying  into  execution  the  Public  Health 
Act,  1848,  made  with  a Local  Board  of  Health  of  a non- 
corporate district,  was  held  not  to  be  valid,  so  as  to  enable 
the  contractor  to  enforce  it  against  the  board,  unless  it 
were  sealed  with  the  seal  of  the  board  and  signed  by  five 
or  more  [members  thereof,  and  complied  in  other  respects 
with  the L requirements  of  that  Act ; 1 for  that  section  was 
not  merely  directory,  but  created  a condition  which  must 
be  complied  with.2  In  the  case  where  it  was  so  held,  a suit  in 
equity  was  afterwards  brought  to  obtain  specific  performance 
of  the  contract,  but  it  was  held  by  Wood,  V.-C.,  that  the  Local 
Board  had  no  power  to  enter  into  a contract  which  could  bind 
the  rates  of  the  particular  district  unless  such  contract  was 
made,  and  the  engagements  therein  contained  were  entered 
into,  in  the  mode  prescribed  by  the  Act.3 

On  this  ground  an  engineer,  employed  by  the  surveyor  to  a 
Local  Board  in  pursuance  of  verbal  directions  of  the  board  to 
prepare  plans  for  offices,  was  held  by  the  Court  of  Appeal  not 
to  be  entitled  to  recover  the  cost  of  making  the  plans.4  Per 
Bramwell,  L.J. : “Sects.  173  and  174  were  passed  for  the 
protection  of  ratepayers,”  and  “sect.  174  is  applicable  to  cases 
other  than  those  alluded  to  in  it,  and  is  not  limited  to  them : 
the  section  is  general,  and  refers  to  every  class  of  contract, 
and  there  is  no  reason  for  limiting  it.” 

In  the  foregoing  case  it  was  held  that  as  the  plaintiffs  plans, 
being  on  too  expensive  a scale,  did  not  enable  the  defendants 
to  erect  the  offices  required  by  them,  they  had  not  derived 
such  a benefit  as  would  entitle  the  plaintiff  to  sue  upon  an 
executed  consideration;  but  in  a subsequent  case,  in  which 
that  case  was  approved  by  the  House  of  Lords,  it  was  held 
that  the  provision  requiring  contracts  to  be  sealed  applied  not 
merely  to  an  executory  contract,  but  also  to  an  executed 
contract  of  which  the  urban  sanitary  authority  had  had  the 
full  benefit  and  enjoyment.  In  this  case  the  contract  had 
been  made  with  the  plaintiff  by  a person  who  was  found  to 
have  been  “ acting  within  and  according  to  his  duties,  powers, 
and  authorities  as  engineer,  agent,  and  servant  of  the  sanitary 
authority,  and  in  accordance  with  and  in  fulfilment  of  a certain 
condition  ” of  a contract  made  under  seal  with  another  con- 


(1)  11  & 12  Viet.  c.  63,  s.  85. 

(2)  Frend  v.  Dennett , 4 C.  B. 
(N.s.)  576;  4 Jur.  (N.s.)  897;  27 

L.  j.  c.  p.  314 ; 23  J.  p.  56. 

(3)  Frend  v.  Dennett , 5 L.  T. 


n.s.; 

(4)  Hunt  v.  Wimbledon  Lccal 
Board , L.  R.  4 C.  P.  D.  48  ; 48  L.  J. 
C.  P.  207  ; 40  L.  T.  (N.s.)  1 15  ; 27 
W.  R.  123  ; 43  J-  P-  284. 
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tractor  who  had  failed  to  execute  the  work ; and  the  engineer  38  & 39  Viet, 
had  been  appointed  to  his  office  under  seal.1  c*  55» s-  174>n* 

The  contracts  referred  to  in  sect.  174  are  contracts  “under 
this  Act,”  and  an  agreement  for  the  compromise  of  a pending 
action  by  a Local  Board  is  not  a contract  within  sect.  174, 
and  is  valid  though  not  sealed  in  conformity  with  sub-sect.  1 
of  that  section,  irrespective  of  the  amount  of  money  to  which 
it  relates.2 

A joint  committee  was  appointed  by  three  urban  sanitary 
authorities,  under  sect.  200,  for  the  purpose  of  providing 
hospitals  for  the  reception  of  fever  patients,  in  pursuance  of 
sect.  13 1,  during  an  epidemic  of  scarlet  fever.  The  districts  of 
the  three  authorities  were  subsequently  amalgamated  into  the 
borough  of  G. ; the  corporation  of  which  became  subject  to 
their  liabilities.  The  joint  committee  had  erected  tents,  and 
entered  into  a parol  agreement  with  the  plaintiff,  a medical 
man,  for  his  attendance  upon  the  patients  in  the  tents  at  the 
rate  of  5^.  3^.  per  tent  per  day.  The  plaintiff’s  charges 
eventually  amounted  to  ^97  7 s.  9 ff.,  to  recover  which  an  action 
was  brought.  It  was  held  by  the  Court  of  Appeal  that  if 
the  rule  of  the  common  law  as  to  the  power  of  corporations 
to  contract  otherwise  than  under  their  common  seal  in  the 
case  of  small  matters  only,  were  not  excluded  by  the  special 
provisions  of  the  Public  Health  Act  (Baggallay,  L.J.,  being  of 
opinion  that  it  was  excluded),  the  contract  in  question  would 
have  been  valid  at  common  law;  and  that  it  was  valid 
notwithstanding  the  provisions  of  the  Act,  since  its  value  or 
amount  did  not  necessarily  exceed  fifty  pounds  at  the  time 
when  it  was  made,  Lush,  L.J.,  drawing  an  analogy  between 
these  provisions  and  those  of  sect.  4 of  the  Statute  of  Frauds 
relating  to  contracts  not  to  be  performed  within  a year,  as  to 
which  it  is  held  that  in  order  to  bring  a contract  within  them,  it 
is  not  enough  that  the  performance  of  the  contract  lasts  for 
more  than  a year,  but  it  must  be  shown  that  at  the  time  when 
it  was  made,  it  was  incapable  of  being  performed  within  a 
year.  It  was  also  held  that  the  liability  was  upon  the  corpora- 
tion and  not  upon  the  committee  men ; but  per  Bramwell,  L.  J. : 

“ If  the  plaintiff  had  failed  against  the  corporation,  possibly  he 
might  have  had  some  remedy  against  the  committee  men  for 
representing  that  they  were  invested  with  an  authority  which 
they  did  not  in  fact  possess.”  3 This  last  remark  was  based  on 
the  general  principle  that  persons  who  induce  others  to  act  on 
the  supposition  that  they  have  authority  to  enter  into  a binding 
contract  on  behalf  of  third  persons,  may  on  its  turning  out  that 


(1)  Young  &-•  Co.  v.  Royal  Lea- 
mington Spa  (Mayor,  &c.)  L.  R.  8 
App.  Cas.  517  ; 52  L.  J.  Q.  B.  713  ; 
49  L.  T.  (n.S.)  1 ; 31  W.  R.  925  ; 
47  J.  P.  660. 

(2)  Attorney -General  v.  Gaskill 

L.  R.  22  Ch.  D.  537  ; 52  L.  J.  Ch. 


135  ; Williams  v.  Barmouth  Urban 
Council , 77  L.  T.  (N.S.)  383. 

(3)  Eaton  v.  Basher  and  Corpora- 
tion  of  Grantham , L.  R.  7 Q.  B.  D. 
529  ; 50  L.  J.  Q.  B.  444  ; 44  L.  T. 
(n.s.)  703;  29  W.  R.  597;  45  J-  P- 
616. 
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38  & 39  Viet,  they  have  no  such  authority,  be  sued  for  damages  for  the 

c-55>s*lI74jn-  breach  of  an  implied  warranty  of  authority.1 

A municipal  corporation  were  held  not  to  be  capable  of 
entering  into  a contract  to  pay  a sum  of  money  out  of  the 
corporate  funds  for  the  making  of  improvements  within  the 
borough  except  under  the  common  seal ; and  on  that  ground  a 
plea  of  a set-off  of  the  sum  which  the  corporation  had  resolved 
to  pay  was  held  not  to  have  been  supported  by  evidence  of  the 
resolution.2 

A contract,  which  is  sealed  by  a corporation  before  its 
acceptance  by  the  other  party,  is  not  invalid  on  that  ground.3 

A municipal  corporation,  as  urban  sanitary  authority,  had 
passed  a resolution  to  pave  a street  recently  widened  at  a 
certain  cost.  The  city  engineer  ordered  the  work  by  giving 
separate  orders  not  exceeding  ^50,  except  in  one  case,  in 
which  the  order  was  for  ^50  15^.  Sums  of  ^269,  £109, 
and  ^192,  became  due,  and  the  corporation  resolved  that 
these  sums  should  be  paid  to  the  contractors.  No  con- 
tract under  seal  had  been  made,  and  a dissatisfied  ratepayer 
moved  for  a writ  of  certiorari  to  quash  the  latter  resolution,  con- 
tending that  the  payment  would  be  illegal  and  a misapplica- 
tion. The  Court,  however,  held  that  the  contention  that  there 
was  a misapplication  of  the  borough  fund  within  the  mean- 
ing of  the  Municipal  Corporation  Acts,4  in  every  case  where 
the  mandatory  provisions  of  the  Public  Health  Act  were  not 
complied  with,  could  not  be  maintained  ; that  there  would 
be  no  misapplication  of  the  borough  fund,  and  that  the  work 
done  was  useful,  and  was  done  at  a reasonable  cost,  and  with- 
out corruption  or  favouritism,  and  there  was  nothing  illegal  in 
paying  a debt  justly  incurred  ; and  they  refused  the  certiorari .5 
It  appears,  however,  that  the  Local  Government  Board  regard 
it  as  illegal  for  an  urban  authority  to  make  payments  out  of 
their  funds  in  pursuance  of  a contract  which  is  unenforceable  for 
non-compliance  with  sect.  174.6 

In  an  action  to  recover  expenses  of  paving  and  other  work  in 
a street  under  sect.  150,  it  was  objected  that  part  of  the  work 
to  an  amount  exceeding  ^50  had  been  done  by  contractors 
employed  by  the  urban  authority,  and  that  no  written  contract 
under  the  common  seal  of  the  authority  had  been  made  with 
them.  It  was  held,  however,  that  the  expenses  were  neverthe- 
less recoverable,  and  that  if  the  urban  authority  did  not  set 
up  the  objection  as  between  themselves  and  the  contractor,  it 


(1)  Collen  v.  Wright , 8 E.  & B. 
647  j 27  L.  J.  Q.  B.  215  ; Richard- 
son v.  Williamson , L.  R.  6 Q.  B.  276 ; 
40  L.  J.  Q.  B.  145  ; Moye  v.  Spar- 
row, 22  L.  T.  (N.s.)  154 ; 18  W.  R. 
400. 

(2)  Ludlow, Mayor,  &°c.  v.  Charl- 
ton, 6 M.  & W.  815  ; 4 Jur.  657. 

(3)  Dartford  Guardians  v.  Trie- 

lzett,  Loc.  Gov.  Chron.  1889,  p.  154. 


(4)  7 Will.  4 & 1 Viet.  c.  78, 
s.  44,  now  repealed  ; see  45  & 46 
Viet.  c.  50,  s.  141. 

(5)  R eg.  v.  Norwich  (Mayor,  &=c.), 
30  W.  R.  752,  and  see  Reg.  v. 
Prest,  16  Q.  B.  32  ; 20  L.  J.  Q.  B. 
17  ; 15  Jur.  554. 

(6)  See  British  Insulated  Wire 
Co.  v.  Prescot  Urban  District 
Council,  L.  R.  1895,  2 Q.  B.  538. 
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could  not  be  relied  upon  by  a third  party  in  the  position  of  38  & 39  Viet, 
the  defendant.  Per  A.  L.  Smith,  J.,  the  objection  if  valid  c*  55>s.  i74>“- 
would  have  been  an  objection  to  the  apportionment,  which 
could  only  be  raised  at  the  trial,  and  in  the  manner  provided 
by  sect.  257.1 

The  surveyor  of  a Local  Board  and  an  engineer  sued  the  board 
for  their  charges  for  services  in  drawing  out  plans  for  a scheme 
of  drainage.  The  original  agreement  consisted  of  a letter  to  the 
board  accepted  by  them  by  resolution ; but  there  was  no  con- 
tract under  seal  until  the  following  year,  when  the  board,  after 
the  work  had  been  nearly  completed,  ratified  the  agreement  by 
a document  under  seal.  In  the  year  after,  however,  the  board 
repudiated  this  ratification,  and  on  the  action  being  brought 
against  them  contended,  first,  that  the  surveyor,  being  an 
officer  of  the  board,  could  not  contract  with  the  board  by 
reason  of  sect.  193,  and  that  the  contract  was  therefore  illegal 
as  to  the  surveyor,  and  being  a joint  contract  was  illegal  as  to 
the  engineer  also ; and,  secondly,  that  there  was  no  contract 
under  seal  in  the  first  instance,  and  that  the  ratification  after 
the  work  was  nearly  done  was  not  a compliance  with  the 
statute.  The  judge,  at  the  trial,  gave  judgment  in  favour  of 
the  plaintiffs,  ruling  that  if  while  the  contract  was  still  open 
and  it  was  to  the  advantage  of  the  Local  Board  that  it 
should  be  carried  out  in  its  entirety,  the  board  affixed  their 
seal  to  it,  by  doing  so  they  rendered  the  contract  good,  the 
contractor’s  promise  to  complete  the  work  being  a sufficient 
consideration  for  the  ratification.  On  the  other  point  it  had 
been  argued  on  the  part  of  the  plaintiffs  that  there  was 
only  an  additional  employment  of  the  surveyor  to  do  work  not 
within  the  duties  for  which  he  received  his  salary ; but  without 
deciding  this  question,  the  judge  ruled  that  even  if  sect.  193 
were  applicable,  it ' did  not  render  the  contract  itself  void,  but 
only  rendered  the  officer  liable  to  the  penalty  imposed  by 
that  section.2  The  Court  of  Appeal,  however,  reversed  the 
judgment,  on  the  ground  that  sect.  19-3  rendered  the  contract 
void,  leaving  open  the  question  whether  the  contract  would 
otherwise  have  been  void  on  the  ground  that  it  did  not  contain 
the  particulars  required  by  sub-sect.  (2)  of  sect.  174.3 

Where  a corporation  is  not  bound  by  a contract  by  reason  of 
their  common  seal  not  being  affixed,  the  other  party  to  the 
contract  is  equally  free  from  obligation.  Thus  a municipal 
corporation  and  Local  Board  caused  certain  tolls  to  be  put  up 
for  auction,  and  the  highest  bidder  was  declared  to  be  the  pur- 
chaser. He  subsequently,  however,  declined  to  carry  out  the 
conditions  of  sale,  and  on  an  action  being  brought  against  him 


(1)  Bournemouth  Commissioners 

v.  IVatts,  L.  R.  14  Q.  B.  D.  87  ; 54 
L.  J.  Q.  B.  93  ; 51  L.  T.  (n.s.)  823  ; 
33  W.  R.  280 ; 49  J.  P.  102. 

(2)  Melliss  v.  Shirley  and  Free- 

mantle  Local  Board , L.  R.  14 


Q.  B.  D.  91 1 ; 54  L.  J.  Q.  B.  408  ; 
52  L.  T.  (n.s.)  544. 

(3)  Ibid . L.  R.  16  Q.  B.  D.  446 ; 
55  L.  J.  Q.  B.  143;  53 L.  T.  (n.s.) 
810  ; 34  W.  R.  187  ; 50  J.  P.  214. 
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38  & 30  Viet,  for  damages  for  breach  of  his  agreement  to  take  the  tolls,  it  was 
c.  55,  s.  174,  n.  heid  that  the  contract  was  one  which  required  the  common  seal, 
and  not  having  been  sealed  by  the  corporation  or  signed  by  any 
person  authorized  under  their  seal  to  sign  it,  he  was  not  bound 
by  it.  The  corporation  having  after  the  defendant’s  refusal  to 
carry  out  the  conditions,  determined  the  contract  and  sold  the 
tolls,  purported  to  ratify  the  contract  by  a resolution  entered 
on  their  minutes  under  seal,  but  it  was  held  that,  assuming  this 
to  have  been  a ratification  under  seal,  it  came  too  late  to  give 
validity  to  the  contract.1 

In  an  action  by  a contractor  to  recover  the  balance  of  pay- 
ments due  under  a contract  with  an  urban  authority,  an 
objection  by  the  defendants  that  the  contract  was  not  under 
seal  was  not  taken  until  after  the  verdict  had  been  given 
against  them.  The  Court  of  Appeal  held  that  it  was  then  too 
late  to  take  the  objection.2 

An  agreement  for  a lease  to  a local  authority,  which  is 
not  under  the  seal  of  the  authority,  nor  signed  by  any  one 
authorized  by  them  under  seal  to  sign  it,  nor  ratified  by  them 
under  seal,  nor  part  performed  or  acted  upon,  is  not  enforceable 
by  an  action  for  specific  performance.3 

Contract  for  Works. — A contract  had  been  entered  into  by 
a builder  with  the  guardians  of  the  union  to  build  a union  work- 
house  for  a certain  sum  to  the  satisfaction  of  the  architects,  and 
it  was  agreed  that  all  extra  works  authorized  by  the  architects 
in  writing  should  be  paid  for  in  addition  to  the  principal  sum. 
The  builder  having  executed  certain  extra  works  suggested  by 
the  architects  from  time  to  time,  without  an  authority  in  writing, 
it  was  held  that  he  could  not  recover  under  the  deed  for  such 
extra  works,  although  they  were  from  time  to  time  examined 
and  approved  by  the  architects.  It  was  held  in  the  same  case 
that  although  the  deed  provided  for  payment  on  account  during 
the  progress  of  the  works,  the  plaintiff  could  not  set  off  money 
so  paid  against  the  money  due  for  the  extra  works  ; for  a cor- 
porate body,  having  no  power  to  contract  except  under  seal, 
cannot  assent  merely  by  implication  to  extra  works  being  done.4 
And  with  reference  to  a local  board  of  health,  Martin,  B.,  said 
“the  board  could  not  bind  themselves  without  deed;  and  the 
very  mischief  to  be  guarded  against  is  such  charges  for  extras.”  5 

The  original  contract  may  however  provide  for  such  extras ; 6 
and  a contract  authorizing  a surveyor  to  fix  the  price  of  extras 
was  held  to  empower  him  to  decide  what  were  extras.7 


(1)  Kidderminster  (Mayor,  &c.) 
v.  Hardwick , L.  R.  9 Ex.  13 ; 43 
L.  J.  Ex.  9 ; 29  L.  T.  (n.S.)  612  ; 
22  W.  R.  160. 

(2)  Graham  Son  v.  Mayor , 
&>c.,  of  Huddersfield , Local  Gov. 
Chron.,  1895,  1 1 15. 

(3)  Mayor , &>c.,  of  Oxford  v. 

Crow,  L.  R.  1893,  3 Ch.  535  ; 69 

L.  T.  (n.s.)  228 ; 42  W.  R.  200. 


(4)  Lamprell  v.  The  Guardians 
of  the  Bill  eric  ay  Union , 3 Ex.  283  ; 
18  L.  J.  Ex.  282. 

(5)  In  Rutledge  v.  Farnham,  post, 
p.  404. 

(6)  Williams  v.  Barmouth  Urban 
District  Council , 77  L.  T.  (N.S.)  383. 

(7)  Richards  v.  May,  L.  R.  10 
Q.  B.  D.  400  ; 52  L.  J.  Q.  B.  272 ; 
31  W.  R.  708. 
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If  a contract  provides  for  the  determination  of  it  by  the  38  & 39  Viet, 
employer  in  default  of  the  contractor  making  due  progress  with  c*  55*  S-I74,  n. 
the  works  and  using  due  diligence  in  the  opinion  of  the 
employer’s  architects,  the  decision  of  such  architects  on  the 
point  is  final  between  the  parties.1  And  so  if  the  moneys 
becoming  due  under  a contract  for  works  are  payable  on. 
the  certificate  of  an  engineer  or  other  specified  person,  and 
the  terms  of  the  contract  are  such  as  to  render  the  certificate 
a condition  precedent  to  payment,  such  certificate  is  con- 
clusive between  the  parties,  in  the  absence  of  fraud  or  other 
such  conduct  by  the  engineer  or  the  employers.2  Unless  it  is 
so  provided  by  the  contract  such  a “ certificate  ” need  not  be  in 
writing ; and  where  under  a contract  an  architect  was  to  certify 
that  the  works  had  been  carried  out  to  his  satisfaction  before 
the  contractor  was  entitled  to  be  paid,  the  architect’s  verbal 
approval  of  the  works  was  held  to  be  sufficient.3 

Under  the  terms  of  a contract  for  carrying  out  a sewerage 
scheme,  the  contractor  was  not  to  be  entitled  to  extras  for 
deviations  which  were  not  authorized  under  the  hand  of  the 
town  clerk,  and  he  was  only  to  be  paid  for  his  work  upon  the 
certificate  of  the  engineer.  In  the  course  of  the  execution  of 
the  contract  it  was  found  that  the  sewer  could  not  be  carried 
under,  a certain  place  without  special  precautions  being  taken, 
which  were  not  provided  for  by  the  contract.  The  corporation 
refused  to  authorize  any  deviation  from  the  original  plan ; 
whereupon  the  contractor  threw  up  the  contract  and  claimed  to 
be  paid  for  the  work  which  he  had  done,  and  the  cost  of  the 
plant  connected  therewith,  but  it  was  held  that  as  no  certificate 
had  been  given  by  the  engineer,  he  could  not  recover.4 

A contractor  agreed  with  a public  sewerage  board  to  construct 
certain  works,  the  materials,  plant,  temporary  buildings,  &c.,  on 
being  placed  on  the  works  to  be  the  property  of  the  board.  He 
alleged  the  impossibility  of  doing  part  of  the  brickwork  according 
to  the  specification,  and  the  works  were  allowed  to  come  to  a 
standstill.  Notice  was  given  under  the  specification  dispossess- 
ing him  of  the  works,  and  an  interim  order  obtained  to  restrain 
him  from  removing  the  temporary  buildings  and  plant,  an  in- 
junction to  the  same  effect  being  subsequently  obtained.  The 
board  issued  advertisements  for  new  tenders  with  the  alteration 
suggested  by  the  contractor  as  to  the  brickwork.  The  contractor 
filed  a bill  for  avoidance  of  his  contract,  delivery  up  of  the 
temporary  buildings,  &c.,  and  an  injunction  to  restrain  the 
board  from  disposing  of  the  materials  and  plant,  or  taking  legal 


(1)  Roberts  v.  Bury  Improvement 
Commissioners , L.  R.  5 C.  P.  310  ; 
39  L.  J.  C.  P.  129  ; 18  W.  R.  702 ; 
22  L.  T.  (N.S.)  132;  34  J.  P.  821. 

(2)  Sharpe  v.  San  Paulo  Railway 

Company , L.  R.  8 Ch.  597  ; 29 
L.  T.  (n.s.)  9;  Botterill  v.  Ware 

Union , MS.,  and  Times  newspaper, 


14th  May,  1886. 

(3)  Roberts  v.  Watkins , 14  C.  B. 
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38  & 39  Viet,  proceedings  against  him  under  the  contract,  on  the  ground  that 
■c*  55a  s.  174,  n.  such  contract  was  impossible  of  performance  and  entered  into 
under  mistake.  It  was  held  that  there  was  no  mistake,  that  the 
contract  could  not  be  set  aside,  that  the  works  under  the  new 
contract  remained  the  works  to  be  executed  under  the  old,  that 
the  new  contractors  might  use  the  temporary  buildings,  &c.,  that 
no  interlocutory  injunction  should  be  granted  to  the  contractor, 
that  it  was  too  late  to  appeal  against  the  former  injunction.1 

If  a contract  be  made  for  the  superintendence  of  the  execu- 
tion of  works  to  be  completed  within  a certain  time,  and  the 
works,  from  any  cause,  be  not  completed  within  the  specified 
time,  no  claim  for  any  payment  beyond  that  stipulated  for  can 
be  supported ; therefore  on  a contract  by  a Local  Board  of 
Health  to  employ  the  plaintiff,  an  engineer,  about  certain 
works,  and  pay  him  ^500  during  two  years,  he  undertaking  to 
do  his  best  to  complete  the  works  within  that  period,  it  was 
held  that  the  Local  Board  were  not  liable  for  refusing  to  allow 
him  to  carry  on  the  works  beyond  that  time,  even  though  the 
delay  was  caused  by  their  fault  or  default,  they  paying  him  the 
whole  £s°°'2 

Where  a contractor  undertakes,  under  a penalty,  to  perform 
certain  work  within  a specified  time,  and  the  performance 
within  that  time  is  prevented  by  the  act  of  the  party  with 
whom  he  contracts,  the  contractor  is  exonerated  from  the 
penalties.3 

A clause  for  the  avoidance  of  a contract  “if  the  contractors 
fail  to  proceed  in  the  execution  of  the  works  in  the  manner 
and  at  the  rate  of  progress  required  by  the  engineer,”  it  was 
held,  could  only  be  acted  upon  within  the  time  limited  by 
another  clause  for  the  completion  of  the  works.4 

A contract  for  sewerage  works  provided  for  the  completion 
of  the  works  by  a certain  day,  and  in  default  of  such  comple- 
tion for  the  forfeiture  by  the  contractor  of  £100  and  ^5  per 
day  as  liquidated  damages.  As  the  damages  were  to  be  paid 
on  the  occurrence  of  a single  event  only,  they  were  regarded 
as  liquidated  sums  and  not  as  penalties.5 

A contractor  agreed  with  a Local  Board  to  remove  earth 
from  the  bed  of  a river,  and  to  completely  finish  the  work 
under  the  directionjand  to  the  satisfaction  of  the  engineer  of 
the  board  by  a certain  date,  subject  to  such  an  extension  of 
time  as  the  engineer  might  think  reasonable,  in  case  a tempo- 
rary staging  then  erected  on  the  site  of  the  work  should  not  be 


(1)  Jennings  v.  Brighton  Inter- 
cepting and  Outfall  Sewers  Board, 
and  Brighton , &=c.,  Board  v.  Jen- 
nings, 4 De  G.  J.  & S.  735,  n. 

(2)  Rutledge  v.  Farnham , 2 F.  & 
F.  406. 

(3)  Holme  v.  Guppy,  3 M.  & W. 
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removed  within  such  a time  as  would  enable  the  contractor  to  38  & 39  Vlct* 
complete  the  work  by  that  date.  The  board  were  to  make  c*  s’174,  n‘ 
monthly  payments  on  the  certificate  of  the  engineer  to  the 
amount  of  80  per  cent,  of  the  value  of  the  work  done  during 
each  month,  and  pay  the  balance  on  the  completion  of  the 
work.  There  was  also  a clause  in  the  contract  providing  that 
if  any  difference  should  arise  between  the  board  and  the  con- 
tractor concerning  the  work  contracted  for,  or  concerning  any- 
thing in  connection  with  the  contract,  such  difference  should  be 
referred  to  the  engineer,  and  his  decision  should  be  final  and 
binding  on  the  parties.  The  work  was  not  completed  for 
more  than  a year  after  the  date  fixed  by  the  contract,  and 
the  engineer  admitted  that  the  contractor  was  entitled  to 
compensation  for  the  expense  caused  by  delay  in  consequence 
of  the  non-removal  of  the  staging,  and  agreed  to  allow 
£1$  ioj.  per  day  for  thirty-eight  days,  but  they  could  not 
agree  upon  the  amount  due  for  extra  work  and  other  ex- 
penses. The  engineer,  however,  sent  in  a certificate  that 
the  work  was  finished  to  his  satisfaction,  and  that  a certain 
sum  was  due,  and  the  board  sent  the  contractor  a cheque 
for  the  amount  certified  after  making  certain  deductions. 

The  contractor,  after  giving  credit  for  this  sum,  brought 
an  action  against  the  board,  in  which  it  was  held,  that 
an  undertaking  was  implied  by  the  contract  that  the  board 
would  do  such  things  as  were  necessary  to  enable  the  con- 
tractor to  execute  his  part  of  the  contract  within  a reasonable 
time,  and  that  as  they  had  caused  delay  in  the  execution  of 
the  contract,  by  not  causing  the  staging  to  be  removed  within 
a reasonable  time,  the  contractor  was  entitled  to  damages, 
notwithstanding  the  general  provision  in  the  contract  for  the 
reference  of  disputes  to  the  final  arbitration  of  the  engineer, 
and  notwithstanding  the  certificate  given  by  the  engineer  in 
pursuance  of  that  provision  and  purporting  to  declare  the 
amount  payable  to  the  contractor  in  full  satisfaction  of  his 
claims  for  work  executed  pursuant  to  the  contract  and  in  con- 
nection with  it,  the  dispute  not  being  a “ difference  concerning 
a matter  in  connection  with  the  contract.”  1 

A contract  for  the  purchase  of  an  electric-lighting  under- 
taking from  a company  by  an  urban  district  council  was  made 
subject  to  the  approval  of  the  Local  Government  Board  being 
given  to  the  purchase  and  to  a loan  being  raised  for  the 
purchase  money,  and  contained  a provision  by  which  the 
district  council  expressly  undertook  to  use  their  best  endeavours 
to  obtain  such  approval.  In  an  action  for  breach  of  this 
undertaking  Lord  Russell,  C.J.,  ruled  that  if  the  jury  were  of 
opinion  that  the  Local  Government  Board  would  not  under  the 
circumstances  have  given  their  approval,  the  plaintiffs  would 


(1)  Lawson  v.  Wallasey  Local 
Hoard , L.  R.  11  Q.  B.  D.  229; 
52  L.  J.  Q.  B.  302  ; 47  L.  T.  (N.S.) 
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38  & 39  \ ict.  oniy  be  entitled  to  nominal  damages.  The  jury,  however, 
c-  55>  s<174>  n.  found  a verdict  for  substantial  damages,  and  judgment  was 
given  accordingly.1 


Fraud  and  Collusion. — A contract  entered  into  by  a Local 
Board  for  the  construction  of  a reservoir  provided  that  pay- 
ment for  the  work  should  be  made  by  instalments,  upon  the 
certificates  of  a certain  engineer.  Several  payments  had  been 
made,  when  it  was  discovered  that  the  reservoir  would  not  hold 
water,  and  further  payment  was  refused.  Thereupon  the  con- 
tractor brought  an  action  against  the  board  for  the  balance  due 
under  the  contract,  but  the  action  was  stayed  on  the  board 
executing  an  agreement  with  the  contractor  undertaking  to 
pay  a certain  sum  at  the  expiration  of  six  months.  This  agree- 
ment was  assigned  by  the  contractor  to  a bank,  and  notice  of 
the  assignment  was  given  by  the  bank  to  the  board.  At  the 
expiration  of  the  six  months  the  bank  brought  an  action 
against  the  board  to  recover  the  amount  secured  by  the  agree- 
ment, when,  for  the  first  time,  the  board  denied  their  liability 
on  the  ground  that  they  had  discovered  that  the  contractor 
and  the  engineer  had  conspired  together  to  give  false  certifi- 
cates ; and  that  therefore  the  agreement  was  one  which  had 
been  obtained  by  fraud.  It  was  held,  that  the  defence  that 
the  agreement  had  been  obtained  by  the  fraud  and  collusion 
of  the  contractor  was  a good  answer  to  the  action ; and  that 
there  was  no  obligation  on  the  part  of  the  board  to  give  notice 
to  the  bank  of  the  discovery  of  the  fraud  until  steps  were  taken 
to  enforce  the  agreement.2 

The  surety  for  a contractor  is  not  discharged  from  liability, 
although  his  position  has  been  altered  by  the  conduct  of  the 
employer,  where  that  conduct  has  been  caused  by  a fraudulent 
act  or  omission  of  the  contractor  against  which  the  surety  has 
by  the  contract  of  suretyship  guaranteed  the  employed.  Thus 
where  the  sureties  had  guaranteed  that  certain  work  should  be 
well  and  truly  done  by  a contractor,  and  the  contractor  fraudu- 
lently concealed  bad  work  and  obtained  the  engineer’s  certifi- 
cate, on  which  the  retention  money  was  paid,  the  sureties  were 
held  liable,  although  it  had  been  found  that  the  employers  had 
not  properly  superintended  the  work.3 

The  general  principle — that  whenever  one  person  is  by 
circumstances  placed  in  such  a position  with  regard  to  another 
that  every  one  of  ordinary  sense  who  did  think  would  at  once 
recognise  that,  if  he  did  not  use  ordinary  care  and  skill  in  his 
own  conduct  with  regard  to  those  circumstances,  he  would 


(1)  Far  eh  am  Electric  Light  Com- 
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cause  danger  of  injury  to  the  person,  or  property  of  the  other1 
— was  relied  upon  in  a case  in  which  the  mortgagees  of  the 
interest  of  a builder  under  his  building  contract,  who  had 
advanced  money  to  the  builder  on  the  faith  of  a surveyor’s 
certificate  as  to  the  progress  of  the  work,  brought  an  action 
against  the  surveyor  for  negligence  (without  fraud)  in  making 
untrue  statements  in  the  certificate.  But  it  was  held  that  the 
surveyor  owed  no  duty  to  the  mortgagees  to  exercise  care  in 
giving  his  certificates,  and  that  the  mortgagees  could  not 
maintain  the  action.2 

Penalty. — A contract  for  the  supply  of  electricity  for  lighting 
to  an  urban  district  council  was  held  by  the  Divisional  Court 
(Pollock  B.  and  Wright  J.)  not  to  be  binding  on  them  for  want 
of  a provision  in  it  in  accordance  with  sub-sect.  (2)  for  a 
pecuniary  penalty  on  the  contractor.3  The  decision  was  ap- 
pealed against,  but  on  the  hearing  of  the  appeal  an  arrangement 
was  come  to,  and  though  the  appeal  was  formally  dismissed  no 
judgments  were  delivered.4 

Estimate. — The  requirements  of  the  statute  as  to  things  to 
be  done  before  the  contract  itself  is  entered  into,  such  as  the 
estimates  to  be  made  before  commencing  works,  and  the 
previous  reports,  are  directory  only  as  respects  contracts  entered 
into  by  the  urban  authority,  and  are  merely  for  their  guidance  ; 
and  therefore  a contract  under  seal,  entered  into  between  a 
board  and  a contractor  for  the  execution  of  certain  works,  was 
held  to  be  valid,  although  no  estimate  or  report  of  the  surveyor 
had  been  previously  obtained.  The  non-observance  of  the 
proviso  might,  however,  affect  the  right  of  the  board  to  levy  a 
rate  for  the  purposes  of  the  contract.5  It  was  also  held  in  the 
same  case  that  an  action  lay  upon  the  contract  itself  for  non- 
payment, and  that  the  plaintiff  was  not  driven  to  seek  his 
remedy  by  mandamus  or  by  any  such  collateral  proceeding. 

The  corresponding  provision  of  the  Public  Health  Act, 
1848, 6 requiring  an  estimate  of  the  expense  of  executing  works 
as  well  as  of  the  expense  of  keeping  them  in  repair,  was  held 
not  to  apply  to  a contract  for  work  done  to  streets  which  were 
not  highways  repairable  by  the  inhabitants  at  large,  and  there- 
fore a local  board  could  enforce  payment  of  the  expenses  from 
the  owners  of  such  streets,  notwithstanding  the  absence  of  the 
estimate  and  report  of  their  surveyor.7 


38  & 39  Viet, 
c.  55,  s.  174,11. 


(1)  Per  Brett,  M.R.,  in  Heaven  v. 
Pender , L.  R.  11  Q.  B.  D.  503  ; 52 
L.  J.  Q.  B.  702  ; 49  L.  T.  (n.S.) 
357  ; 47  J-  P-  709. 

(2)  Le  Lievre  v.  Gould,  L.  R. 
1893,  1 Q.  B.  491  ; 62  L.  J.  Q.  B. 
353  ; 68  L.  T.  (n.s.)  626  ; 41  W.  R. 
468  ; 57  J.  P.  484. 

(3)  British  Insulated  Wire  Com- 

pany v.  Prescott  Urban  District 

Council,  L.  R.  1895,  2 Q.  B.  463, 


538;  64  L.  J.  Q.  B.  8115  73  L.T. 
(N.S.)  383  ; 44W.  R.  224  ; 59  J.  P. 
552. 

(4)  L.  R.  1895,  2 Q.  B.  538. 

(5)  Nowell  v.  Mayor  of  Worcester, 
9 Ex.  457  ; 23  L.  J.  Ex.  139. 

(6)  11  & 12  Viet.  c.  63,  s.  85. 

(7)  Cunningham  v.  Wolverhamp- 
ton Local  Board,  7 E.  & B.  107';  26 
L.  J.  M.  C.  33. 
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Vlct-  Sect.  150  of  the  present  Act  requires  an  estimate  to  be 
74>  n.  obtained  before  the  notice  to  do  the  works  is  given,  but  this 
requirement  has  been  considered  to  be  only  directory. 

Tenders. — When  plans  and  specifications  are  prepared,  and 
a contractor  tenders  and  contracts  for  the  execution  of  them, 
there  is  no  warranty  to  be  implied  in  the  contract  that  the 
work  can  be  successfully  executed  according  to  such  plans  and 
specifications.  A contractor,  who  had  wasted  time  and  labour 
in  endeavouring  to  carry  out  the  plans  of  the  defendants,  was 
held  to  have  no  remedy  in  an  action  for  damages  as  for  breach 
of  warranty,  but  (if  any)  for  compensation  as  upon  a quantum 
meruit? 

Contracts  with  Members  and  Officers. — In  the  case  of  a 
municipal  corporation  a person  is  disqualified  for  being  a 
councillor  or  alderman  if  and  while  he  has  directly  or  indirectly, 
by  himself  or  his  partner,  any  share  or  interest  in  any  contract 
or  employment  with,  by,  or  on  behalf  of  the  council.  This, 
however,  does  not  apply  to  a person  who  merely  has  a share  or 
interest  in  a company  contracting  with  the  council  for  lighting, 
supplying  with  water,  or  insuring  against  fire,  or  in  a newspaper 
in  which  any  advertisement  relating  to  the  affairs  of  the  borough 
or  council  may  be  inserted.2 

The  Local  Government  Act,  1894,  repeals  the  provision 
of  the  present  Act 3 disqualifying  members  of  Local  Boards  who 
are  interested  in  contracts  with  the  board,  and  enacts  that  a 
person  shall  be  disqualified  for  being  elected  or  being  a member 
or  chairman  of  a council  of  a parish  or  of  a district  other  than 
a borough  or  a board  of  guardians,  if  he  is  concerned  in  any 
bargain  or  contract  entered  into  with  the  council  or  board,  or 
participates  in  the  profit  of  any  such  bargain  or  contract  or  of 
any  work  done  under  the  authority  of  the  council  or  board, 
subject  to  certain  exceptions  in  the  case  of  sales  and  leases 
of  lands,  loans,  agreements  for  the  supply  or  transport  of  road 
materials  or  for  advertisements  in  newspapers  or  with  joint 
stock  companies.4 

Officers  of  all  urban  or  rural  authorities  are  prohibited  under 
penalties  and  disqualifications  from  being  concerned  or 
interested  in  bargains  or  contracts  with  their  authorities  for 
purposes  of  the  Act.5  In  a case  where  a paving  commissioner 
had  sent  in  a tender,  which  was  accepted  by  his  co-com- 
missioners, and  the  Act  imposed  a penalty  on  any  commissioner 
engaging  in  a contract,  the  Court  refused  to  issue  a mandamus 
to  the  commissioners  commanding  them  to  advertise  for  fresh 
tenders,  since  it  did  not  appear  that  the  contract  itself  was 
void.6  But  in  a case  which  had  reference  to  the  personal 

(1)  Thorn  v.  London  [Mayor,  (4)  56  & 57  Viet.  c.  73,  s.  46, 
<5rv.),  L.  R.  1 App.  Cas.  120 ; 45  post. 

L.  J.  Ex.  487  ; 34  L.  T.  (N.s.)  545  ; (5)  Sect.  193,  post 

24  W.  R.  932.  (6)  Rex  v.  St.  Margaret's , West- 

(2)  45  & 46  Viet.  c.  50,  s.  12.  minster , Paving  Commissiojiers , 1 

(3)  Sched.  II.  r.  64.  Jur.  104. 
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interest  of  a surveyor  of  highways  in  a contract  to  perform  3^  & 39  ^ ict- 
work  and  supply  materials  for  a highway  under  his  care,  for  c’  s*I745n- 
which  a penalty  is  imposed  by  the  Highway  Act,  1835,1 
Blackburn,  J.,  considered  that  the  intention  of  the  legislature 
was  to  prevent  such  a contract  being  made  at  all,  and  that  conse- 
quently these  contracts  being  forbidden,  were  altogether  illegal.2 

As  regards  personal  liability  of  members  of  local  authorities 
and  their  officers,  see  sect.  265. 

Notice  of  Action  and  Limitation  of  Time . — The  notice 
required  by  sect.  2643  to  be  given  before  an  action  could  be 
brought  against  a sanitary  authority,  did  not  apply  to  an  action 
upon  a contract  for  the  execution  of  works,4  and  the  provisions 
of  the  Public  Authorities  Protection  Act,  1893,5  substituted 
for  that  section  seem  to  be  equally  inapplicable  to  such  an 
action. 


Purchase  of  Lands. 


Sect.  175.  Any  local  authority  may  for  the  purposes 
and  subject  to  the  provisions  of  this  Act  purchase  or 
take  on  lease  sell  or  exchange  any  lands,  whether  situated 
within  or  without  their  district ; they  may  also  buy  up 
any  water-mill  dam  or  weir  which  interferes  with  the 
proper  drainage  of  or  the  supply  of  water  to  their 
district. 

Any  lands  acquired  by  a local  authority  in  pursuance 
of  any  powers  in  this  Act  contained  and  not  required  for 
the  purpose  for  which  they  were  acquired,  shall  (unless 
the  Local  Government  Board  otherwise  direct)  be  sold 
at  the  best  price  that  can  be  gotten  for  the  same,  and  the 
proceeds  of  such  sale  shall  be  applied  towards  discharge, 
by  means  of  a sinking  fund  or  otherwise,  of  any  principal 
moneys  which  have  been  borrowed  by  such  authority  on 
the  security  of  the  fund  or  rate  applicable  by  them  for 
the  general  purposes  of  this  Act,  or  if  no  such  principal 
moneys  are  outstanding  shall  be  carried  to  the  account  of 
such  fund  or  rate. 


Power  to 
purchase 
lands. 

P.H.,  s.  84. 
L.Gr.  Am., 
s.  22. 

San.  1866, 
s.  47. 

P.H.  1874, 
ss.  31,  33. 
S.U.  1865, 
s.  7. 

S.U.  1867, 
s.  4. 


Note. — Purchase  of  Lands . — The  term  “ lands,”  by  sect.  4, 
includes  messuages,  buildings,  lands,  easements,  and  heredita- 


ments of  any  tenure. 

With  regard  to  compulsory 
section  and  note. 

(1)  5 & 6 Wm.  4,  c.  50,  s.  46. 

(2)  Barton  v.  Piggott , L.  R.  10, 

Q.  B.  86  ; 44  L.  J.  M.  C.  5;  31 

L.  T.  (n.s.)  404;  23  W.  R.  233; 

and  Melliss  v.  Shirley  Local  Board , 
ante,  p.  401. 


purchase,  see  the  following 


(3)  Repealed  by  56  & 57  Viet, 
c.  61,  post. 

(4)  Davies  v.  Mayor  of  Swansea , 
8 Ex.  808  ; 22  L.  J.  Ex.  297. 

(5)  56  & 57  Viet.  c.  61,  post. 
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Sects.  175-178  are  applied  to  the  purchase  of  land  for  the 
purposes  of  Part  III.  of  the  Housing  of  the  Working  Classes  Act, 
1890,1  and  for  the  purpose  of  erecting  an  isolation  hospital.2 

A contract  for  the  sale  of  lands  to  a school  board  with  all 
that  was  appurtenant  or  appendant  to  them,  but  containing  no 
reference  to  an  alleged  right  of  way  over  other  lands  of  the 
vendor,  did  not  entitle  the  board  to  that  right : it  gave  them  a 
right  of  way  of  necessity,  although  they  were  a statutory  body 
and  purchased  for  the  purpose  of  erecting  school  houses  and 
providing  school  accommodation  ; but  it  only  gave  them  a 
right  to  one  such  way,  and  as  there  were  two  convenient  ways 
to  the  land,  the  vendors  were  entitled  to  choose  which  of  them 
the  purchasers  should  have.3 

A Local  Board  took  land  under  the  Public  Health  and  Lands 
Clauses  Acts  from  a vendor  who  had  notice  of  the  purpose  for 
which  the  land  was  required,  the  conveyance  containing  the 
usual  general  words  as  to  ways  appurtenant  to  or  used  with 
the  land.  On  the  hearing  of  an  action  for  an  injunction  to 
restrain  the  board  and  their  contractors  from  using  the  only 
way  of  access  to  the  lands  for  carting  bricks  and  other 
purposes,  it  was  held  that  the  board  had  the  right  to  use  the 
way  for  all  purposes  necessary  for  carrying  out  their  under- 
taking, though  it  had  previously  only  been  used  for  less  burthen- 
some  purposes.4 

If  the  land  is  to  be  purchased  with  borrowed  money,  the 
sanction  of  the  Local  Government  Board  to  the  loan  must  be 
obtained  in  pursuance  of  sect.  233. 

Sect.  5 1 enables  local  authorities  to  take  on  lease  or  hire 
any  waterworks  or  any  water,  or  right  to  take  or  convey  water, 
either  within  or  without  their  district,  and  any  rights,  powers, 
and  privileges  of  any  water  company.  See  also  the  note  to 
that  section. 

The  Museums  and  Gymnasiums  Act,  1891, 5 applies  sects. 
1 7 5— t 78  of  the  present  Act  to  the  purchase  of  land  (by  agree- 
ment only)  by  an  urban  authority  for  the  purposes  of  that  Act. 
And  under  the  Post  Office  Act,  1891, 6 an  urban  authority  may 
purchase  or  appropriate  land  for  a new  post  office,  or  for  the 
enlargement  of  an  existing  post  office. 

Property  connected  with,  but  not  actually  required  for,  the 
object  authorized,  may  sometimes  be  purchased.7 

Costs. — A voluntary  agreement  for  the  purchase  of  lands  for 
sewage  works  by  a local  authority,  that  provided  that  all  costs 
and  expenses  should  be  paid  by  the  purchasers,  was  a sale 


(1) :  53  & 54  Viet.  c.  70,  s.  57  (1), 
post. 

(2)  56 & 57  Viet.  c.  68,  s.  n,  post. 

(3)  Bolton  v.  Bolton , L.  R.  11 
Ch.  D.  968 ; 48  L.  J.  Ch.  467  ; 40 
L.  T.  (n.s.)  582. 

(4)  Serff  v.  Acton  Local  Board , 

L.  R.  31  Ch.  D.  679  ; 55  L.  J.  Ch. 


569;  54  L.  T.  (N.s.)  379;  34 
W.  R.  563. 

(5)  54  & 55  Viet.  c.  22,  s.  n, 
post. 

(6)  5 4 & 55  Viet.  c.  46,  s.  7. 

(7)  Quinton  v.  Bristol  Corpora- 
tion,  and  Galloway  v.  Mayor  of 
London , ante , p.  330. 
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under  the  Lands  Clauses  Act;  and  by  Sched.  I.,  part  I.,  r.  n, 
of  the  General  Order  made  under  the  Solicitors  Remuneration 
Act,  1 88 1,1  the  scale  of  charges  in  Sched.  I.,  part  I.,  did  not 
apply.2 

Surplus  Lands. — With  respect  to  the  latter  clause  of  sect.  175, 
the  Local  Government  Board  in  their  circular  of  the  30th 
September,  1875,  state  that  “Any  doubt  which  may  have  been 
felt  as  to  the  requirements  of  the  Sanitary  Acts  with  respect  to 
the  resale  of  surplus  lands,  not  needed  for  the  purposes  for 
which  they  were  purchased,  has  been  removed  by  sect.  175, 
which  expressly  provides  that  local  authorities  shall  resell  any 
such  surplus  lands,  unless  the  Local  Government  Board  other- 
wise direct,  and  shall  apply  the  proceeds  of  any  such  resale 
towards  the  discharge,  either  by  means  of  a sinking  fund  or 
otherwise,  of  their  existing  mortgage  debts.” 

The  “ general  purposes  of  this  Act,”  referred  to  at  the  end 
of  the  section,  may  in  a rural  district  mean  the  general  purposes 
of  a contributory  place  as  distinguished  from  those  of  the 
whole  district.3 

Land  compulsorily  purchased  for  a purpose  specified  in  the 
Act  cannot  be  used  for  a different  purpose,4  nor  sold  as  super- 
fluous land.5  But  where  lands  were  not  in  actual  use  but  there 
was  a reasonable  prospect  of  their  being  ultimately  required 
for  the  purposes  of  an  undertaking,  they  were  held  not  to  be 
superfluous  lands  within  sect.  127  of  the  Lands  Clauses  Consoli- 
dation Act,  1 845. 6 So  also  under  the  present  section,  where  a 
local  authority  had  purchased  land  for  sewage  works,  and  had 
sold  some  of  it  as  superfluous,  but  were  utilising  another 
portion  for  the  collection  of  dustbin  refuse  and  other  purposes, 
it  was  held  by  Romer,  J.,  that  as  all  the  land  would,  having 
regard  to  the  rapid  growth  of  the  population,  be  ultimately 
required  and  ought  to  be  kept  for  sewage  purposes,  the  local 
authority  were  entitled  to  retain  it  until  required  for  that 
purpose,  and  in  the  meantime  to  apply  it  to  any  lawful 
purpose  not  inconsistent  with  that  for  which  it  was  acquired.7 

Notwithstanding  the  definition  of  “lands”  in  that  Act, 
grants  of  building  rights  and  of  rights  of  way  by  undertakers 
under  the  Act  have  been  held  to  be  ultra  vires P 


(1)  44  & 45  Vict.  c*  44- 

(2)  Re  Burdekin , L.  R.  1895,  2 
Ch.  136 ; 64  L.  J.  Ch.  561 ; 72 
L.  T.  (N.s.)  639  ; 43  W.  R.  534. 

(3)  Earl  Jersey  v.  Uxbridge  Rural 
Sanitary  Authority,  L.  R.  1891, 
3 Ch.  183;  60  L.  J.  Ch.  833; 
64  L.  T.  (n.s.)  858. 

(4)  Attorney- General  v.  Sunder- 
land, and  Attorney-  General x.  South- 
ampton, ante,  p.  373. 

(5)  Attorney-General  v.  Sunder- 
land, W.  N.  1873,  p.  173. 

(6)  Hooper  v.  Bourne,  L.  R.  5 

App.  Cas.  1 ; 49  L.  J.  Q.  B.  370 ; 


42  L.  T.  (n.s.)  97  ; 28  W.  R.  493  ; 
44  J-  R 327- 

(7)  Attorney- Getieral  v.  Ted  ding- 
ton  Urba?i  District  Council,  L.  R. 
1898,  1 Ch.  66  ; 67  L.  J.  Ch.  23  ; 
77  L.  T.  (n.s.)  426  ; 46  W.  R.  88 ; 
61  J.  P.  825. 

(8)  Mulliner  v.  Midland  Railway 
Company,  L.  R.  II  Ch.  D.  6ir  ; 
48  L.  J.  Ch.  258  ; 40  L.  T.  (n.s.) 
1 21  ; 27  W.  R.  330  ; Re  Metropo- 
litan District  Railway  Company  v. 
Cosh,  L.  R.  13  Ch.  D.  607  ; 49 
L.  J.  Ch.  277  ; 42  L.  T.  (N.S.)  73; 
28  W.  R.  685;  44  J-  R 393* 
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38  & 39  Viet.  A possessory  title  may  be  acquired  against  the  undertakers 
c'  55>  s.175,  n.  Qver  jan(j  originally  taken  for  the  purposes  of  the  undertaking 
and  not  superfluous.1 

The  local  authority  have  also  power  to  let  lands  which  they 
can  conveniently  spare  under  sect.  177. 

Redemption  of  Tithe  Rent-Charge . — In  all  cases  where  land 
charged  with  rent-charge  in  lieu  of  tithes  is  taken  for  the 
making  of  any  cemetery  or  other  place  of  burial,  the  erection 
of  any  town  hall  or  any  other  building  used  for  public  purposes, 
or  in  the  carrying  out  of  any  improvements  under  the  Artizans 
Dwellings  Act,  1875  [now  the  Housing  of  the  Working  Classes 
Act,  1890,  Part  II.],  the  formation  of  any  sewage  farm  under 
the  provisions  of  the  Sanitary  Acts,  the  construction  of  any 
sewers  or  sewage  works,  or  any  gas  or  water  works,  or  the 
enlarging  and  improving  of  the  premises  or  buildings  occupied 
or  used  for  any  of  the  above-mentioned  purposes,  the  rent- 
charge  must  be  redeemed  before  the  lands  are  used.2 

Stamp  Duty. — By  the  Finance  Act,  1895,  “where  after  the 
passing  of  this  Act,  by  virtue  of  any  Act,  whether  passed  before 
or  after  this  Act,  either  (a)  any  property  is  vested  by  way  of 
sale  in  any  person ; or  (b)  any  person  is  authorised  to  purchase 
property;  such  person  shall  within  three  months  after  the 
passing  of  the  Act,  or  the  date  of  vesting,  whichever  is  later,  or 
after  the  completion  of  the  purchase,  as  the  case  may  be, 
produce  to  the  Commissioners  of  Inland  Revenue,  a copy  of 
the  Act  printed  by  the  Queen’s  printer  of  Acts  of  Parliament  or 
some  instrument  relating  to  the  vesting  in  the  first  case,  and 
an  instrument  of  conveyance  of  the  property  in  the  other  case, 
duly  stamped  within  the  ad  valorem  duty  payable  upon  a con- 
veyance on  sale  of  the  property ; and  in  default  of  such 
production,  the  duty  with  interest  thereon  at  the  rate  of  five 
per  cent,  per  annum  from  the  passing  of  the  Act,  date  of 
vesting,  or  completion  of  the  purchase,  as  the  case  may  be, 
shall  be  a debt  due  to  Her  Majesty  from  such  person.3 

Duty  on  Property. — The  Customs  and  Inland  Revenue  Act, 
1885,  imposes  a duty  of  5 per  cent,  on  the  annual  value  of  all 
real  and  personal  property  which  shall  have  belonged  to  or 
been  vested  in  any  body  corporate  or  unincorporate  during  the 
year,  in  lieu  of  probate,  legacy,  and  succession  duties,  from 
which  such  property  escapes ; but  it  exempts  (amongst  others) 
“ property  which,  or  the  income  or  profits  whereof,  shall  be 
legally  appropriated  and  applied  for  the  benefit  of  the  public  at 
large  or  of  any  county,  shire,  borough,  or  place,  or  the  rate- 
payers or  inhabitants  thereof,  or  in  any  manner  expressly  pre- 
scribed by  Act  of  Parliament.”  4 

Parish  Councils. — Land  may  be  acquired  by  a parish  council 
for  the  purposes  of  the  Adoptive  Acts  or  for  allotments, 

(1)  Bobbettw.  South  Eastern  Rail-  (2)  41  & 42  Viet.  c.  42,  s.  I,  ante , 

way  Company , L.  R.  9 Q.  B.  D.  p.  89. 

424  ; 51  L.  J.  Q.  B.  161  ; 46  L.  T.  (3)  58  Viet.  c.  16,  s.  12. 

(N.s.)  31  ; 46  J.  P.  823.  (4)  48  & 49  Viet.  c.  51,  s.  II. 
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buildings,  and  public  walks  or  recreation  grounds, 
Local  Government  Act,  1894.1 


under  the  38  & 39  Viet. 

c.55>s.  175^. 


Sect.  176.  With  respect  to  the  purchase  of  lands  by  a Regulations 
local  authority  for  the  purposes  of  this  Act,  the  following  as  to  purchase 
regulations  shall  be  observed ; (that  is  to  say,)  of  land. 

(1.)  The  Lands  Clauses  Consolidation  Acts,  1845, 1860,  L.Gr.’Am.,  * 
and  1869,  shall  be  incorporated  with  this  Act,  s.  18. 
except  the  provisions  relating  to  access  to  the  P-H.  1874, 
special  Act,  and  except  section  one  hundred  s-  35* 
and  twenty-seven  of  the  Lands  Clauses  Con- 
solidation Act,  1845 : 

(2.)  The  local  authority,  before  putting  in  force  any  of 
the  powers  of  the  said  Lands  Clauses  Consolida- 
tion Acts  with  respect  to  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement, 
shall 

Publish  once  at  the  least  in  each  of  three 
consecutive  weeks  in  the  month  of  Novem- 
ber, in  some  local  newspaper  circulated  in 
their  district,  an  advertisement  describing 
shortly  the  nature  of  the  undertaking  in 
respect  of  which  the  lands  are  proposed  to  be 
taken,  naming  a place  where  a plan  of  the 
proposed  undertaking  may  be  seen  at  all 
reasonable  hours,  and  stating  the  quantity  of 
lands  that  they  require  ; and  shall  further 
Serve  a notice  in  the  month  of  December  on 
every  owner  or  reputed  owner,  lessee  or 
reputed  lessee,  and  occupier  of  such  lands, 
defining  in  each  case  the  particular  lands 
intended  to  be  taken,  and  requiring  an 
answer  stating  whether  the  person  so  served 
assents,  dissents,  or  is  neuter  in  respect  of 
taking  such  lands : 

(3.)  On  compliance  with  the  provisions  of  this  section 
with  respect  to  advertisements  and  notices,  the 
local  authority  may,  if  they  think  fit,  present  a 
petition  under  their  seal  to  the  Local  Govern- 
ment Board.  The  petition  shall  state  the  lands 
intended  to  be  taken,  and  the  purposes  for  which 
they  are  required,  and  the  names  of  the  owners 
lessees  and  occupiers  of  lands  who  have  assented 
dissented  or  are  neuter  in  respect  of  the  taking 
such  lands,  or  who  have  returned  no  answer  to 
the  notice  ; it  shall  pray  that  the  local  authority 
(1)  56  & 57  Viet.  c.  73,  ss.  7-10,  post. 
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may,  with  reference  to  such  lands,  be  allowed 
to  put  in  force  the  powers  of  the  said  Lands 
Clauses  Consolidation  Acts  with  respect  to  the 
purchase  and  taking  of  lands  otherwise  than  by 
agreement,  and  such  prayer  shall  be  supported 
by  such  evidence  as  the  Local  Government 
Board  requires : 

(4.)  On  the  receipt  of  such  petition  and  on  due  proof  of 
the  proper  advertisements  having  been  published 
and  notices  served  the  Local  Government  Board 
shall  take  such  petition  into  consideration,  and 
may  either  dismiss  the  same,  or  direct  a local 
inquiry  as  to  the  propriety  of  assenting  to  the 
prayer  of  such  petition ; but  until  such  inquiry 
has  been  made  no  provisional  order  shall  be 
made  affecting  any  lands  without  the  consent  of 
the  owners  lessees  and  occupiers  thereof : 

(5.)  After  the  completion  of  such  inquiry  the  Local 
Government  Board  may,  by  provisional  order, 
empower  the  local  authority  to  put  in  force, 
with  reference  to  the  lands  referred  to  in  such 
order,  the  powers  of  the  said  Lands  Clauses 
Consolidation  Acts  with  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by  agreement, 
or  any  of  them,  and  either  absolutely  or  with 
such  conditions  and  modifications  as  the  Board 
may  think  fit,  and  it  shall  be  the  duty  of  the 
local  authority  to  serve  a copy  of  any  order  so 
made  in  the  manner  and  on  the  person  in  which 
and  on  whom  notices  in  respect  of  such  lands 
are  required  to  be  served  : 

Provided  that  the  notices  by  this  section  required  to  be 
given  in  the  months  of  November  and  December  may  be 
given  in  the  months  of  September  and  October  or  of 
October  and  November,  but  in  either  of  such  last-men- 
tioned cases  an  inquiry  preliminary  to  the  provisional 
order  to  which  such  notices  refer,  shall  not  be  held  until 
the  expiration  of  one  month  from  the  last  day  of  the 
second  of  the  two  months  in  which  the  notices  are  given  ; 
and  any  notices  or  orders  by  this  section  required  to  be 
served  on  a number  of  persons  having  any  right  in  over 
or  on  lands  in  common  may  be  served  on  any  three  or 
more  of  such  persons  on  behalf  of  all  such  persons. 

Note. — Compulsory  Purchase. — The  Lands  Clauses  Consoli- 
dation Acts,  1845,  i860,  and  1869, 1 are  amended  by  the  Lands 

(1)  8 Viet.  c.  18  ; 23  & 24  Viet.  c.  106;  and  32  & 33  Viet.  c.  18,  post. 
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Clauses  (Umpire)  Act,  1883,  and  the  Lands  Clauses  (Taxation  3^&39  Wet. 
of  Costs)  Act,  1895. 1 With  regard  to  the  construction  of c<  55> s- 
incorporated  Acts,  see  sect.  316. 

A local  authority  are  not  bound  to  purchase  the  land  in 
respect  of  which  they  have  obtained  a provisional  order, 
although  the  order  has  been  duly  confirmed,  the  notice  under 
sect.  176  (2)  creating  no  contract  between  the  parties.2 

The  Standing  Orders  of  Parliament  require  that  every  pro- 
visional order  confirmation  bill,  or  other  private  bill  for  pur- 
chase of  land,  shall  contain  a clause  prohibiting  the  taking  of 
ten  or  more  houses  occupied  by  persons  of  the  labouring  class 
unless  a scheme  for  their  accommodation  has  been  approved.3 

With  regard  to  the  power  of  a local  authority  to  take  more 
land  than  they  require  for  the  ostensible  object  for  which 
compulsory  powers  were  conferred,  see  the  note  to  sect.  154. 

The  Crown  cannot  be  forced  into  Court  as  a litigant  under 
the  Lands  Clauses  Acts.4 


A school  board  that  had  purchased  land  compulsorily  for  a 
playground  were,  by  reason  of  the  special  power  given  to  them 
to  purchase  it  for  that  purpose,  held  not  to  be  bound  to  set 
back  the  fence  in  accordance  with  a notice  from  the  county 
council 5 to  the  distance  of  twenty  feet  from  the  centre  of  the 
adjoining  road.6 

So  also  a railway  company,  having  compulsorily  purchased 
land  under  a special  Act  which  authorized  them  to  use  it  for 
making  a subway  with  all  necessary  buildings,  &c.,  were  held  to 
be  entitled  to  erect  a station  on  the  land  without  conforming 
to  the  building  line  of  the  street.7 

And  the  Court  of  Appeal  have  held  that  where  land  subject 
to  a restrictive  covenant  is  purchased  with  notice  of  such 
covenant  under  the  authority  of  an  Act  of  Parliament  incor- 
porating the  Lands  Clauses  Consolidation  Act,  1845,  the  pur- 
chasers are  not  bound  by  the  covenant,  but  the  remedy  of  the 
covenantee  is  to  claim  compensation  under  sect.  68  of  that  Act.8 

Sect.  176  is  applied  to  the  purchase  of  land  under  the 
Allotments  Acts;9  and  sects.  176-178  are  applied  by  the 
Local  Government  Act,  1888, 10  and  by  the  Isolation  Hospitals 
Act,  1 893, 11  to  the  purchase  of  land  by  county  councils. 


(1)  46  Viet.  c.  15  ; 58  & 59  Viet. 

c.  11. 

(2)  Burges  v.  Bristol  Urban  Sani- 
tary Authority , 50  J.  P.  455  ; and 
see  Burry.  Wimbledon  Local  Board, 

W.  N.  1887,  P.  155- 

(3)  S.  O.,  H.  L.  Ill ; H.  C. 
183,  a , post,  Part  III. 

(4)  In  re  the  Manor  of  Lowestoft , 
L.  R.  24  Ch.  D.  253  ; 52  L.  T.  Ch. 
912  ; 49  L.  T.  (N.s.)  523. 

(5)  Under  41  & 42  Viet.  c.  36, 
ss.  6,  8. 

(6)  London  County  Council  v. 
School  Board  for  London , L.  R. 


1892,  2 Q.  B.  6o 6 ; 62  L.  J.  M.  C. 
30;  40  W.  R.  604  ; 56  J.  P.  791. 

(7)  City  and  South  London  Rail- 
way v.  London  County  Council,  L.  R. 
1891,  2 Q.  B.  513  ; 60  L.  J.  M.  C. 
149  ; 65  L.  T.  (N.S.)  362  ; 40  W.  R. 
166  ; 56  J.  P.  6. 

(8)  Kirby  v.  Harrogate  School 
Board,  L.  R.  1896,  1 Ch.  437 ; 65 
L.  J.  Ch.  376;  74  L.  T.  (N.s.)  6; 
60  J.  P.  182. 

(9)  5°  & 51  Vict.  c.  48,  s.  3 (4), 
post;  but  see  56  & 57  Viet.  c.  73,  s.  9. 

(10)  51  & 52  Viet.  c.  41,  s.  65  (2). 

(11)  56  & 57  Viet.  c.  68,  s.  n, post. 
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38  & 39  Viet.  Limitation  of  Time  for  Exercise  of  compulsory  Powers . — The 
c.  55,  s.176,  n.  p0wers  0f  the  local  authority  for  the  compulsory  purchase  of 
lands  will  not  be  exerciseable  after  the  expiration  of  three 
years  from  the  passing  of  the  Act  confirming  the  provisional 
order,  unless  some  other  period  is  prescribed  by  that  Act.1 

The  extension  by  a local  Act  of  the  time  limited  by  a previous 
Act  for  the  exercise  of  compulsory  powers  for  the  purchase  of 
land  for  a market  and  other  purposes,  was  held  applicable  to  the 
purchase  of  land  for  a market,  although  the  second  Act  con- 
tained no  express  reference  to  markets ; and  the  extension  was 
not  limited  by  a recital  that  it  was  expedient  that  the  time 
limited  for  construction  of  waterworks  should  be  extended. 
The  powers  were  not  to  be  exercised  “ without  the  consent 
first  obtained  of  the  owners  and  ratepayers,”  and  such  consent, 
having  been  once  obtained  while  the  original  powers  were  in 
force,  was  not  required  to  be  obtained  again  after  the  passing 
of  the  second  Act.2 

Purchase-money . — In  assessing  compensation  for  land  taken 
from  an  estate  compulsorily  for  a sewage  farm,  although  the 
remainder  of  the  estate  was  not  occupied  and  used  with  the 
part  taken,  but  the  two  parts  were  so  situated  that  the 
possession  and  control  of  each  gave  an  enhanced  value  to  the 
whole,  it  was  decided  that  regard  was  to  be  had  to  the  purpose 
for  which  the  land  was  to  be  used,  and  that  compensation 
could  be  claimed  for  injuriously  affecting  the  remainder  of  the 
estate  by  such  use  of  the  land  taken.3 

Where  lands  are  taken  compulsorily  under  sect.  17  6,  the  pro- 
ceedings for  assessing  compensation  are  wholly  governed  by 
the  Lands  Clauses  Acts,  and  sect.  179  does  not  apply.  Hence 
where  the  compensation  for  lands  taken  compulsorily  is  re- 
ferred to  arbitration  and  the  arbitrator  awards  a sum  greater 
than  that  offered,  sect.  180,  sub-sect.  13,  does  not  give  him  a 
discretion  as  to  costs,  but  the  landowner  is  entitled  to  them  as 
provided  by  the  Lands  Clauses  Acts.4 

A tenant  for  life  of  settled  lands,  who  had  voluntarily  exe- 
cuted permanent  improvements  on  the  land,  was  held  to  have 
no  claim  to  compensation  for  the  cost  of  such  improvements, 
against  the  purchase-money  paid  into  court  by  a sanitary 
authority  that  had  taken  part  of  the  land  compulsorily.5 

Where  a corporation  purchased  lands  under  the  Public 
Health  Act,  and  the  purchase-money  was  deposited,  the  Court 


(1)  8 Viet.  c.  18,  s.  hi,  post. 

(2)  Bentley  v.  Rotherham  and 
Kimberworth  Local  Board  of  Health , 

L.  R.  4 Ch.  D.  588  ; 46  L.  J.  Ch. 
284. 

(3)  Cowper  Essex  v.  Acton  Local 
Board , L.  R.  14  App.  Cas.  161 ; 

58  L.  J.  Q.  B.  594;  61  L.  T.  (n.s.) 

1 J 53  J-  p*  756 ; and  see  Re 
Stockport , Timperley , and  Altrin- 


cham Railway  Company , 33  L.  J. 
Q.  B.  251. 

(4)  Ex  parte  Rayner , L.  R.  3 
Q.  B.  D.  446;  47  L.  J.  Q.  B.  660; 
39  L.  T.  (n.s.)  232;  42  J.  P.  807 ; 
s.c.  nom.  Reg.  v.  Master  Philip  Smithy 
26  W.  R.  812. 

(5)  Re  Stocks  Devised  Estates , 42 
L.  T.  (n.s.)  46. 
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held  that  the  bonds  of  the  corporation  secured  on  the  borough  38  & 39  Vib- 
rates were  not  real  security  under  the  Lands  Clauses  Con-  c*  55>  5,1 76> n- 
solidation  Act,  1845,1  and  refused  to  allow  the  purchase-money 
to  be  invested  in  them.2  The  Court  had,  however,  allowed  such 
an  investment  in  Metropolitan  Consolidated  Stock  to  be  made.3 

On  land  being  taken  under  compulsory  powers  by  a sanitary 
authority,  interest  on  the  purchase -money  at  4 per  cent,  was 
allowed  to  the  vendor  from  the  time  when  the  verdict  of  the 
jury  that  assessed  the  amount  was  given,  although  de  facto 
possession  of  the  land  was  not  obtained  until  the  subsequent 
expiration  of  the  tenancies  subject  to  which  the  land  was  held.4 

A piece  of  land  had  been  sublet  at  a low  rent  to  a corpora- 
tion as  a public  park,  by  lessees  of  the  land,  for  the  remainder 
of  the  term  of  the  lessees  less  one  day,  subject  to  a condition 
that  if  the  land  should  be  taken  by  a railway  company,  the  sub- 
lease should  determine.  The  land  was  so  taken,  and  on  the 
compensation  payable  to  the  lessees  being  assessed,  they  were 
allowed  the  value  of  the  land  for  commercial  purposes  during 
the  remainder  of  their  term  of'  ninety-nine  years,  and  not 
merely  the  value  of  the  rent  which  they  would  have  received 
from  the  corporation  for  use  of  the  land  as  a park.5 

Deposit  of  Plans , &*c. — By  the  Standing  Orders  of  Parlia- 
ment,6 “ Whenever  plans,  sections,  books  of  reference,  or 
maps,  are  deposited  in  the  case  of  an  application  to  any 
public  department  or  county  council  for  a provisional  order 
or  [provisional 7]  certificate,  duplicates  of  the  said  documents 
shall  also  be  deposited  in  the  office  of  the  Clerk  of  the 
Parliaments  \and  the  Private  Bill  Office]  : provided  that  with 
xegard  to  such  deposits  as  are  so  made  at  any  public  depart- 
ment or  with  any  county  council  after  the  prorogation  of 
Parliament  and  before  the  30th  day  of  November  in  any 
year  such  duplicates  shall  be  so  deposited  on  or  before  the 
30th  day  of  November.”  See  also  the  note  to  sect.  297. 

Whatever  representation  may  be  made  on  a plan  deposited 
■and  referred  to  in  an  Act  of  Parliament  is  of  no  effect,  unless 
the  representation  is  incorporated  in  the  Act.8 

Further  with  regard  to  local  inquiries  and  provisional  orders, 

■see  sects.  293-298.  See  also  the  instructions  of  the  Local 
Government  Board  as  to  applications  for  provisional  orders.9 

Rating  of  Lands  purchased  or  taken. — The  Lands  Clauses 


(1)  8 Viet.  c.  18,  s.  70. 

(2)  Re  Levick's  Trusts , Times 
newsp.,  15th  December,  1879. 

(3)  Re  Redhead's  Trusts , 39  L.  T. 

(n.s.)  60. 

(4)  Re  Eccleshill  Local  Boards 

L.  R.  13  Ch.  D.  365  ; 49  L.  J.  Ch. 
214 ; 28  W.  R.536. 

(5)  Re  Morgan  and  The  London 
and  North  Western  Railway  Com- 
pany/,  L.  R.  1896,  2 Q.  B.  469;  66 


L.  J.  Q.  B.  30  ; 75  L.  T.  (N.S  ) 
226  ; 45  W.  R.  176. 

(6)  H.  L.  39 ; H.  C.  39. 

(7)  H.  C.  39. 

(8)  North  British  Railway  Com- 
pany v.  Tod , 12  Cl.  & F.  722; 
10  Jur.  975  ; Attorney- General  v. 
Great  Eastern  Railway  Company , 
L.  R.  6 H.  L.  367  ; 22  W.  R.  281. 

(9)  Part  III.,  post. 
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Act,  1845,  requires  the  “promoters”  to  make  good  any  defi- 
ciency which  may  arise  in  assessments  for  land  tax  and  poor’s 
rate,  by  reason  of  lands  having  been  taken  for  the  purposes  of 
the  Act,  “ until  the  works  shall  be  completed  and  assessed  to 
such  land  tax  or  poor’s  rate.”  1 It  does  not,  however,  make 
the  promoters  rateable,  and  the  deficiency  cannot  be  recovered 
summarily.2 

The  “deficiency  in  the  assessment  for  poor’s  rate”  includes 
deficiencies  in  county  and  borough  rates  as  well  as  in  the  rates 
raised  for  poor  law  purposes  properly  so  called.3  But  it  is  to 
be  calculated  without  reference  to  allowances  made  to  the 
owners  of  premises  under  agreements  in  pursuance  of  sect.  3 of 
the  Poor  Rate  Assessment  and  Collection  Act,  1869, 4 for  the 
payment  of  rates  whether  the  premises  are  occupied  or 
unoccupied.5 

The  clause  was  held  to  apply  even  to  land  intended  to  be 
laid  out  as  a public  highway,  although  such  highway  never 
could  become  assessable.6  Several  properties  were  taken  com- 
pulsorily by  an  urban  sanitary  authority  for  the  purposes  of  a 
number  of  distinct  schemes  of  street  improvement.  In  some 
cases  the  whole  of  the  land  taken  was  thrown  into  the  roadway, 
in  others  the  authority  intended  to  sell  the  surplus  land  for  a 
capital  sum  or  for  rent-charges.  The  Court  decided  that  the 
time  when  the  liability  to  make  good  the  deficiency  in  the 
rates  ceased  was  when  the  road  was  completed,  or  the  surplus 
land  sold,  or  the  rent-charge  completed,  whichever  should  last 
happen,  treating  each  improvement  as  a separate  undertaking ; 
and  that  the  deficiency  was  to  be  calculated  on  each  under- 
taking within  the  rating  area  and  not  on  each  property  which 
had  been  separately  assessed ; but  the  judges  differed  on  the 
question  whether  upon  the  construction  of  certain  local  Acts 
the  district  was  to  be  treated  as  one  rating  area  or  two.7 

A railway  company  were  liable  to  make  good  the  deficiency 
in  poor  rates  under  the  same  clause  in  respect  of  houses  which 
they  purchased,  beyond  their  limits  of  deviation,  merely  to 
avoid  the  opposition  of  the  owners  to  their  Bill ; for  inasmuch 
as  they  could  only  hold  land  under  statutory  powers,  they 


(1)  8 Viet.  c.  18,  s.  133. 

(2)  Mayor , &c.,  of  London  v. 
Overseers  of  St.  Andrew , Holborn , 
L.  R.  2 C.  P.  574;  36  L.  J.  M.  C. 
95  ; 16  L.  T.  (N.S.)  665  ; 15  W.  R. 
928. 

(3)  Fanner  v.  London  and  North 
Western  Railway  Company,  L.  R. 
20  Q.  B.  D.  788;  59  L.  T.  (N.s.) 
542 ; 36  W.  R.  590. 

(4)  32  & 33  Viet.  c.  41,  s.  3. 

(5)  Vestry  of  St.  Leonard,  Shore- 
ditch v.  London  County  Council, 
L.  R.  1895,  2 Q.  B 104  ; 64  L.  J. 
Q.  B.  615  ; 72  L.  T.  (n.s.)  802  ; 43 
W.  R.  598  ; 59  J.  P.  423. 


(6)  Stratton  v.  Metropolitan  Board 
of  Works , L.  R.  10  C.  P.  76  ; 44 
L.J.  M.C.33;  31  L.  T.  (N.S.)  689  ; 
23  W.  R.  447.  And  see  Wheeler  v. 
Metropolitan  Board  of  Works,  L.  R. 
4 Ex.  303 ; 38  L.  J.  Ex.  165 ; 20 
L.  T.  (n.s.)  984. 

(7)  Governors  of  the  Poor  of 
Bristol  v.  Mayor,  &c.,  of  Bristol , 

L.  R.  18  Q.  B.  D.  549  5 56  L.  J. 
Q.  B.  320;  56  L.  T.  (n.s.)  641; 
35  W.  R.  619  ; 51  J.  P.  676.  Fast 
London  Railway  Company  v . White- 
church,  L.  R.  7 H • B.  81 ; 43 
L.  J.  M.  C.  159;  30  L.  T.  (N.s.) 
412  ; 23  W.  R.  665. 
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could  not  be  heard  to  say  that  they  had  become  possessed  of  & 39  Viet, 
the  houses  otherwise  than  by  virtue  of  their  Acts.  The  c'  S,I76>  n* 
amount  of  the  deficiency  in  this  case  was  to  be  computed 
according  to  the  value  of  the  houses  at  the  passing  of  the 
special  Act,  and  without  regard  to  the  fact  that  some  of  them 
were  then  unoccupied.1 

In  a railway  company’s  Act,  which  provided  that  the 
company  should  make  good  deficiencies  in  “ general  purposes 
rates,”  this  expression  was  considered  to  apply  to  all  rates 
made  for  general  purposes,  viz.  for  purposes  in  which  the 
great  majority  of  parishioners  had  a common  interest,  and 
that  under  this  term  the  company  were  bound  to  make  good 
the  deficiency  in  the  assessment  for  the  metropolitan  con- 
solidated rate,  the  lighting  rate,  and  public  libraries  rate.2 

Surplus  Lands. — The  second  clause  of  sect.  175  provides  for 
the  sale  of  surplus  lands  in  place  of  the  excepted  section  of 
the  Lands  Clauses  Act,  1845, 3 which  enacts  that  lands  not 
wanted  shall  be  sold,  or  in  default  vest  in  the  owners  of  the 
adjoining  lands.  The  other  sections  of  the  Lands  Clauses 
Act,  relating  to  the  sale  of  such  lands  are,  however,  applicable 
to  local  authorities:  thus,  subject  to  sect.  175  of  the  present 
Act,  sect.  128  will  require  “the  promoters,”  before  selling  the 
lands,  to  offer  them  to  the  person  entitled  for  the  time  being 
to  the  lands  from  which  they  were  originally  severed,  or  to  the 
adjoining  owners.  The  following  section  of  this  Act  enables 
them  to  let  lands  while  they  are  not  required  to  be  used. 

With  regard  to  the  meaning  of  “ surplus  lands,”  see  the  note 
to  the  preceding  section.  And  with  regard  to  the  appropria- 
tion of  lands  for  purposes  other  than  those  for  which  the 
purchase  was  made,  see  the  note  to  sect.  164. 

Sect.  177.  Any  local  authority  may,  with  the  consent  Power  to  let 
of  the  Local  Government  Board,  let  for  any  term  any 
lands  which  they  may  possess,  as  and  when  they  cang',j 
conveniently  spare  the  same. 

Note. — Surplus  Lands.  — “Lands”  and  “premises,”  by 
sect.  4,  include  messuages,  buildings,  lands,  easements,  and 
hereditaments  of  any  tenure. 

Surplus  lands  may  be  sold  under  sect.  175. 

Sect.  178.  The  Chancellor  and  Council  of  the  Duchy  Provision  for 
of  Lancaster  for  the  time  being  may,  if  they  think  fit  (but  !ands  Delong- 
subject  and  without  prejudice  to  the  rights  of  any  lessee  ^ 
tenant  or  occupier),  from  time  to  time  contract  with  Lancaster. 

(1)  Overseers  of  Putney  v.  Lo?idon 
and  Sotith  Wester 71  Railway  Com- 
panyL.  R.  1891,  1 Q.  B.  440  ; 60 
L.  J.  Q.  B.  438;  64  L.  T.  (n.s.) 

280  j 39  W.  R.  291  ; 55  J.  P.  422. 

E 


(2)  Burrup  v.  London  and  South 

Western  Railway  Company , 64 

L.  T.  (n.s.)  112. 

(3)  8 Viet.  c.  18,  s.  127. 


38  & 39  Viet, 
c.  55,  s.  178. 


Mole  of  re- 
ference to 
arbitration. 
P.H.,  s.  123, 
S.U.  1865, 
s.  8. 

San.  1866, 
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any  local  authority  for  the  sale  of,  and  may  (subject  as 
aforesaid)  absolutely  sell  and  dispose  of,  for  such  sum  as 
to  the  said  Chancellor  and  Council  may  appear  sufficient 
consideration,  the  whole  or  any  part  of  any  lands  belong- 
ing to  Her  Majesty  her  heirs  or  successors  in  right  of  the 
said  duchy,  or  any  right  interest  or  easement  in  through 
oyer  or  on  any  such  lands  which  for  the  purposes  of  this 
Act  such  local  authority  from  time  to  time  deem  it 
expedient  to  purchase  ; and  on  payment  of  the  purchase 
money,  as  provided  by  the  Duchy  of  Lancaster  Lands 
Act,  1855,  the  said  Chancellor  and  Council  may  grant  and 
assure  to  the  said  authority,  under  the  seal  of  the  said 
duchy,  in  the  name  of  Her  Majesty  her  heirs  or  successors 
the  subject  of  such  contract  or  sale,  and  such  money 
shall  be  dealt  with  as  if  such  subject  had  been  sold  under 
the  authority  of  the  Duchy  of  Lancaster  Lands  Act,  1855. 

Note. — Applicatio?i  of  Pur  chase-money. —The.  purchase- 
money  is  to  be  paid  to  the  Receiver-General  of  the  Duchy, 
and  invested  or  applied  as  prescribed  by  the  Act  of  1855.1 

This  section  is  applied  to  the  acquisition  of  land  under  the 
Allotments  Acts,  and  for  the  purposes  of  parish  councils.2 


Arbitration. 

Sect.  179.  In  case  of  dispute  as  to  the  amount  of  any 
compensation  to  be  made  under  the  provisions  of  this  Act 
(except  where  the  mode  of  determining  the  same  is 
specially  provided  for),  and  in  case  of  any  matter  which 
by  this  Act  is  authorised  or  directed  to  be  settled  by 
arbitration  then,  unless  both  parties  concur  in  the  ap- 
pointment of  a single  arbitrator,  each  party  shall  appoint 
an  arbitrator,  to  whom  the  matter  shall  be  referred. 

Note. — Matters  to  be  settled  by  Arbitration. — The  Act  autho- 
rizes or  directs  the  following  matters  to  be  settled  by  arbitration  : 
viz.  the  terms  and  conditions  on  which  the  owner  or  occupier 
of  any  premises  without  the  district  of  the  local  authority  may 
cause  any  sewer  or  drain  from  such  premises  to  communicate 
with  a sewer  of  the  local  authority  (sect.  22)  • differences  with 
respect  to  the  supply  of  water  by  a water  company  to  the  local 
authority  (sect.  52) ; the  terms  on  which  a local  authority  may 
Supply  water  to  the  local  authority  of  an  adjoining  district 
(sect.  61);  the  apportionment  of  the  expenses  of  paving  a 
private  street  among  the  adjoining  owners  (sect.  150) ; the 
amount  of  compensation  to  be  paid  by  an  urban  authority  in 

(1)  18  & 19  Viet.  c.  58,  s.  2. 

(2)  50  & 51  Viet.  c.  48,  s.  3 ; 56  & 57  Viet.  c.  73,  s.  9 , post. 
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consequence  of  a house  or  building  being  set  back  or  forward  38  & 39  vict* 

by  them  (sect.  155);  the  quota  of  rates  to  be  paid  by  the  c‘  ^,s* I^9,  n* 

Universities  of  Oxford  and  Cambridge  (sect.  228) ; the  amount 

of  compensation  to  be  paid  to  any  person  who  sustains  damage 

by  reason  of  the  exercise  of  any  of  the  powers  of  the  Act  by 

the  local  authority  (sect.  308) ; differences  with  respect  to 

interference  by  the  local  authority  with  the  improvement  of 

certain  rivers,  canals,  docks,  harbours,  locks,  reservoirs,  basins, 

or  towing-paths,  or  works  or  lands  connected  therewith 

(sect.  328) ; differences  with  respect  to  injuries  to  the  supply 

of  water  in  certain  cases  by  the  exercise  of  the  powers  of  the 

Act  by  the  local  authority,  or  with  respect  to  the  efficiency  of 

sewers,  drains,  culverts,  or  pipes  substituted  for  others  by  the 

local  authority  (sect.  333). 

Further  with  regard  to  arbitrations,  see  the  following  section 
and  note,  and  the  note  to  sect.  308.  Reference  may  also  be 
made  to  the  decisions  on  the  arbitration  clauses  of  the  Lands 
Clauses  Consolidation  Act,  1845,1  which  apply  to  the  assess- 
ment of  compensation  in  respect  of  lands  taken  under  com- 
pulsory powers  by  a sanitary  authority.2 


Sect.  180.  With  respect  to  arbitrations  under  this  Act,  llegulations 
— ' ' ~ ■ ■“  arbitra- 

13-128. 

when  made  on  behalf  of  the  local  authority  shall 
be  under  their  common  seal,  and  on  behalf  of 
any  other  party  under  his  hand,  or  if  such  party 
be  a corporation  aggregate  under  their  common 
seal : 

(2.)  Every  such  appointment  shall  be  delivered  to  the 
arbitrators,  and  shall  be  deemed  a submission  to 
arbitration  by  the  parties  making  the  same  : 

(3.)  After  the  making  of  any  such  appointment  the 
same  shall  not  be  revoked  without  the  consent 
of  both  parties,  nor  shall  the  death  of  either 
party  operate  as  a revocation  : 

(4.)  If  for  the  space  of  fourteen  days  after  any  matter 
by  this  Act  authorised  or  directed  to  be  settled 
by  arbitration  has  arisen,  and  notice  in  writing 
by  one  party  who  has  duly  appointed  an  arbi- 
trator has  been  given  to  the  other  party,  stating 
the  matter  to  be  referred,  and  accompanied  by 
a copy  of  such  appointment,  the  party  to  whom 
notice  is  given  fails  to  appoint  an  arbitrator, 
the  arbitrator  appointed  by  the  party  giving  the 

(1)  8 Viet.  c.  18,  ss.  25-37  ; 46  Viet.  c.  15 , post. 

(2)  Ex  parte  Ray  iter,  atite,  p.  416. 


to  af 
tion. 


the  following  regulations  shall  be  observed ; (that  is 

say»)  P.H., 

(1.)  Everv  appointment  of  an  arbitrator  under  this  Act  ss.  12 
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■ 38  & 39  Viet, 
c.  55,  s.  180. 


notice  shall  be  deemed  to  be  appointed  by  and 
shall  act  on  behalf  of  both  parties  : 

(5.)  If  before  the  determination  of  any  matter  so 
referred  any  arbitrator  dies  or  refuses  or  becomes 
incapable  to  act,  the  party  by  whom  such 
arbitrator  was  appointed  may  appoint  in  writing 
another  person  in  his  stead ; and  if  such  party 
fails  so  to  do  for  the  space  of  seven  days  after 
notice  in  writing  from  the  other  party  in  that 
behalf,  the  remaining  arbitrator  may  proceed  ex 
parte;  and  every  arbitrator  so  appointed  shall 
have  the  same  powers  and  authorities  as  were 
vested  in  the  arbitrator  in  whose  stead  the 
appointment  is  made : 

(6.)  If  a single  arbitrator  dies  or  becomes  incapable  to 
act  before  the  making  of  his  award,  or  fails  to 
make  his  award  within  twenty-one  days  after  his 
appointment,  or  within  such  extended  time,  if 
any,  as  may  have  been  duly  appointed  by  him 
for  that  purpose,  the  matters  referred  to  him 
shall  be  again  referred  to  arbitration  under  the 
provisions  of  this  Act,  as  if  no  former  reference 
had  been  made  : 

(7.)  Where  there  is  more  than  one  arbitrator,  the 
arbitrators  shall,  before  they  enter  on  the 
reference,  appoint  by  writing  under  their  hands 
an  umpire,  and  if  the  person  appointed  to  be 
umpire  dies  or  becomes  incapable  to  act,  the 
arbitrators  shall  forthwith  appoint  another  person 
in  his  stead;  and  if  the  arbitrators  neglect  or 
refuse  to  appoint  an  umpire  for  seven  days  after 
being  requested  so  to  do  by  any  party  to  the 
arbitration,  the  Local  Government  Board  shall, 
on  the  application  of  any  such  party,  appoint  an 
umpire : 

(8.)  If  the  arbitrators  fail  to  make  their  award  within 
twenty-one  days  after  the  day  on  which  the 
last  of  them  was  appointed,  or  within  such 
extended  time  (if  any)  as  may  have  been  duly 
appointed  by  them  for  that  purpose,  the  matters 
referred  shall  be  determined  by  the  umpire : 

(9.)  The  time  for  making  an  award  by  arbitrators  under 
this  Act  shall  not  in  any  case  be  extended 
beyond  the  period  of  two  months  from  the  date 
of  the  submission,  and  the  time  for  making  an 
award  by  an  umpire  under  this  Act  shall  not  in 
any  case  be  extended  beyond  the  period  of  two 


V.] 


Arbitration. 


423 


months  from  the  date  of  the  reference  of  the 
matters  to  him  : 

(10.)  Before  any  arbitrator  or  umpire  enters  on  a 
reference  under  this  Act  he  shall  make  and 
subscribe  the  following  declaration  before  a 
justice  of  the  peace ; (that  is  to  say,) 

‘ I A.B.  do  solemnly  and  sincerely  declare 
that  I will  faithfully  and  honestly,  and  to  the 
best  of  my  skill  and  ability,  hear  and  determine 
the  matters  referred  to  me  under  the  Public 
Health  Act,  1875.  < a t>’ 


38  & 39  Viet.  . 
c.  55,  s.  180. 


(11.)  Such  declaration  shall  be  annexed  to  the  award 
when  made ; and  any  arbitrator  or  umpire  who 
wilfully  acts  contrary  to  such  declaration  shall 
be  guilty  of  a misdemeanour  : 

(12.)  Any  arbitrator  arbitrators  or  umpire  appointed  by 
virtue  of  this  Act  may  require  the  production  of 
such  documents  in  the  possession  or  power  of 
either  party  as  they  or  he  may  think  necessary 
for  determining  the  matters  referred,  and  may 
examine  the  parties  or  their  witnesses  on  oath : 
(13.)  The  costs  of  and  consequent  upon  the  reference 
shall  be  in  the  discretion  of  the  arbitrator  or 
arbitrators  or  (in  case  the  matters  referred  are 
determined  by  an  umpire)  of  the  umpire  : 

(14.)  Any  submission  to  arbitration  under  the  provisions 
of  this  Act  may  be  made  a rule  of  any  of  the 
superior  courts,  on  the  application  of  any  party 
thereto  : 

(15.)  The  award  of  arbitrators  or  of  an  umpire  under 
this  Act  shall  be  tinal  and  binding  on  all  parties 
to  the  reference. 


Note. — Arbitration. — By  the  Arbitration  Act,  1889,  “ this 
Act  shall  apply  to  every  arbitration  under  any  Act  passed 
before  or  after  the  commencement  of  this  Act  as  if  the  arbi- 
tration were  pursuant  to  a submission,  except  in  so  far  as  this 
Act  is  inconsistent  with  the  Act  regulating  the  arbitration  or 
with  any  rules  or  procedure  authorized  or  recognized  by  that 
Act.”  1 

The  provisions  of  that  Act,  therefore,  so  far  as  they  are 
not  inconsistent  with  the  above  section,  are  to  be  treated  as 
supplementary  to  it. 

Where  a contract  for  sewage  works,  made  by  a corporation 
before  the  Arbitration  Act,  1889,  contained  a provision  for 


(1)  52  & 53  Viet.  c.  49,  s.  24. 


38  & 39  Viet. 
C.  55,  s.i8o,  n. 
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the  reference  of  disputes  to  an  arbitrator  or  umpire  to  be 
appointed  under  the  Common  Law  Procedure  Act,  and 
Amending  Acts,  it  was  held  that  the  corporation  were  entitled 
to  have  a single  arbitrator  appointed  under  the  first-mentioned 
Act.1 

Appointment  of  Arbitrator . — The  provisions  of  sub-sect.  1 
are  mandatory,  and  where  a local  authority  had  appointed 
their  arbitrator  under  seal,  but  the  other  party  had  appointed 
his  by  parol  and  not  by  writing  under  his  hand,  it  was  held 
that  the  arbitration  was  not  an  arbitration  by  consent  but 
pursuant  to  the  statute,  that  the  irregularity  was  not  cured 
by  the  appearance  of  the  parties,  and  that  neither  the  original 
submission,  the  appointment  of  an  umpire  by  the  parties,  nor 
the  umpire’s  award,  could  be  made  an  order  of  Court.2 

Limitation  of  Time  for  Award. — When  an  arbitrator  has- 
executed  an  instrument  as  and  for  his  award  he  is  functus 
officio , and  cannot  of  his  own  authority  remedy  any  mistake 
that  he  may  have  made  in  executing  it.3  And  where  an 
arbitrator  under  the  Public  Health  Act,  1848,  published  his- 
award  after  the  expiration  of  the  three  months  without  enlarg- 
ing the  time,  the  award  was  held  to  be  bad.  It  was  also  held 
that  the  Court  had  no  power  under  the  Common  Law  Pro- 
cedure Act,  1 85 4, 4 afterwards  to  enlarge  the  time.5  The 
Court  subsequently  differed  from  this  case  so  far  as  it  might 
have  been  an  authority  that  references  under  the  present  Act 
were  not  submissions  to  arbitration  within  the  Common  Law 
Procedure  Act,  and  considered  that  it  had  power  under  that 
Act,6  “at  any  time”  to  remit  the  matter  to  the  arbitrator: 
though  under  the  circumstances  of  the  case  then  before  it,  the 
Court  considered  the  application  too  late.7  The  Arbitration 
Act,  1889,  enacts  that  the  Court  or  a judge  may  enlarge  the 
time  for  making  an  award,  whether  the  time  for  making  the 
award  has  expired  or  not ; 3 but  as  this  provision  is  inconsistent, 
with  sub-sect.  9 of  the  above  section,  it  does  not  appear  to  be 
applicable  to  arbitrations  under  the  present  Act.9  The  parties- 
may,  however,  proceed  with  the  arbitration  by  consent.10 

Conduct  of  Arbitrators. — The  arbitrators  must  be  perfectly 


( 1 ) Eyre  v.  Corporation  of  Leicester , 
L.  R.  1892,  2 Q.  B.  136  ; 61  L.  J. 
Q.  B.  438;  65  L.  T.  (n.s.)  733  ; 
40  W.  R.  203 ; 56  J.  P.  228. 

(2)  Re  Gifford  and  The  Bury  Town 
Council , JL.  R.  20  Q.  B.  D.  368 ; 
57  L.  J.  Q.  B.  181  ; 58  L.  T.  (n.s.) 
522  ; 36  W.  R.  468  ; 52  J.  P.  1 19. 

(3)  Mordue  v.  Palmer,  L.  R.  6 
Ch.  22  ; 40  L.  J.  Ch.  8 ; 23  L.  T. 
(n.s.)  752  ; 19  W.  R.  86. 

(4)  17  & 18  Viet.  c.  125,  s.  15  ; 
superseded  by  52  & 53  Viet.  c.  49, 
s.  9. 

(5)  Kellet  v.  Tranmere  Local 


Board,  34  L.  J.  Q.  B.  37  ; 13 
W.  R.  207  ; S.  c.  vom.  Tranmere 
Local  Board  v.  Kellett , 11  L.  T. 
(N.S.)  457. 

(6)  17  & 18  Viet.  c.  125,  s.  8. 

(7)  Warburton  v.  Haslingdeiv 
Local  Boai'd,  48  L.  J.  C.  P.  451. 

(8)  52  & 53  Viet.  c.  49,  s.  9. 

(9)  See  in  re  Mackenzie  and  the 
Ascot  District  Gas  Company , L.  R. 

17  Q.  B.  D.  1 14;  55  L-  J-  Q-  B- 
309  ; 34  W.  R.  487. 

(10)  Ringland  v.  Lowndes , post% 
p.  426. 
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unbiassed  in  their  judgment  as  to  the  matter  to  be  referred  to  38 
them ; i.e.  they  must  have  no  direct  personal  interest  in  the  c'  ^ 
matter,  however  remote  ; for  it  is  sufficient  for  the  interference 
of  a Court  of  Equity  if  any  circumstances  be  shown  calculated 
to  produce  a bias  in  the  judgment  of  an  arbitrator.  There- 
fore, where  a guarantee  has  been  given  by  an  architect  before 
the  contract  was  made  that  the  expense  of  a certain  building 
should  not  exceed  a certain  sum,  and  this  fact  was  unknown 
to  the  other  party  to  the  contract,  the  latter  were  not  bound 
to  submit  to  his  determination.1 

It  is  not  necessarily  an  objection  on  the  ground  of  bias  to 
an  award  of  compensation  for  lands  taken  compulsorily  that  the 
umpire  has;  during  the  course  of  the  arbitration  given  evidence 
on  behalf  of  one  of  the  parties  in  another  inquiry  as  to  the  value 
of  other  lands  taken  under  the  same  parliamentary  powers.2 

Umpire . — “Under  the  Public  Health  Act,  1848,  where  the 
arbitrators  neglected  or  refused  to  appoint  an  umpire,  the 
appointment  had  to  be  made  by  the  Court  of  Quarter  Sessions. 
Owing  to  the  length  of  time  that  must  sometimes  elapse  before 
an  application  can  be  made  to  quarter  sessions,  it  was  deemed 
expedient  to  provide  that  in  future  such  appointment  should 
rest  with  the  Local  Government  Board.  By  the  same  section 
the  award  is  required  to  be  made  within  two  months  from  the 
date  of  submission  to  arbitration,  or  the  date  of  reference  to 
the  umpire,  as  the  case  may  be.”  3 

The  appointment  of  an  umpire  by  two  arbitrators  under  the 
Public  Health  Act,  1848,  was  valid,  though  made  after  the 
twenty-one  days  limited  by  the  Act  for  the  arbitrators  to  make 
their  award  had  elapsed  without  the  time  having  been  en- 
larged, provided  the  appointment  were  within  the  time  limited 
for  making  the  umpirage.4 

Where  a dispute  had  arisen  between  an  owner  and  a Local 
Board  of  Health  as  to  compensation  in  respect  of  damage  done 
to  property  by  works  executed  by  the  board,  and  arbitrators 
were  appointed,  but  did  not  appoint  an  umpire  within  seven 
days  as  directed  by  the  Public  Health  Act,  1848,5  the  owner 
applied  to  the  quarter  sessions  to  appoint  one.  That  Court 
having  named  an  umpire  whose  consent  had  not  been  obtained, 
no  minute  of  the  order  was  made  by  the  clerk  of  the  peace  and 
no  formal  order  was  drawn  up ; but  the  owner  treating  his  first 
application  as  a nullity,  applied  again  at  the  next  quarter 
sessions,  and  having  in  the  meantime  ascertained  that  the 
person  named  at  the  former  sessions  consented  to  act,  obtained 


(1)  Kemp  v.  Rose , 1 Giff.  258. 

(2)  Re  Haigh  and  London  and 
North  Western  and  Great  Western 
Railway  Companys,  L.  R.  1896,  1 
Q.  B.  649;  65  L.  J.Q.  B.  511  ; 74 
L.  T.  (n.s.)  655  ; 44  W.  R.  618. 

(3)  Circular  of  the  Local  Govern- 

ment Board,  30th  September,  1875. 


(4)  Holdswortk  v.  Barsham , 2 
B.  &S.  480;  31L.J.  Q.  B.  145; 
8 Jur.  (n.s.)  672.  Affirmed  by  the 
Exchequer  Chamber  : Holdswortk 
v..  Wilson,  4 B.  & S.  I j 32  L.  J. 
Q.  B.  289  ; 8 L.  T.  (N.s.)  434;  10 
Jur.  (N.s.)  171. 

(5)  11  & 12  Viet.  c.  63,  s.  125. 
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38  & 39  Viet, 
c.  55,  s.  180,  n 


a regular  order  for  his  appointment  as  umpire.  The  umpire 
did  not  make  his  award  within  the  time  specified  by  the  Act, 
or  extend  the  time  for  making  it,  but  afterwards  made  it  in 
favour  of  the  owner,  both  parties  having  attended  his  appoint- 
ment. On  an  action  on  the  award,  the  Court  of  Common  Pleas 
held  that  there  was  no  appointment  of  an  umpire  at  the  first 
sessions  ; but  that  the  appointment  at  the  second  sessions  was 
valid ; and  that,  though  the  board  had  a valid  objection  on 
account  of  the  umpire  not  having  extended  the  time  within  the 
twenty-one  days,  they  had,  by  proceeding  with  the  reference, 
waived  that  objection,  notwithstanding  that  they  protested  at 
the  time.1  The  Exchequer  Chamber,  however,  held  that  the 
Local  Board  were  not,  by  their  conduct  before  the  umpire,  in 
going  into  the  case  and  examining  witnesses,  and  addressing 
the  umpire,  estopped  from  afterwards  disputing  the  umpire’s 
jurisdiction.2 

The  umpire’s  award  must  be  made  within  twenty-one  days 
from  the  date  of  the  reference  to  him  unless  the  time  is 
extended.  This  time  was  reckoned  from  the  date  of  the 
meeting  when  an  umpire  first  attended  and  when  the  arbitra- 
tors finally  disagreed,  although,  the  powers  of  the  arbitrators 
did  not  expire  until  some  days  afterwards.3 

Evidence . — Under  an  Improvement  Act  a corporation,  being 
about  to  lay  pipes  and  take  water  for  the  supply  of  their  town 
from  springs  on  certain  land,  proceeded  to  arbitration  with 
respect  to  the  amount  of  compensation  to  be  paid  to  the  land- 
owner.  The  arbitrator,  an  engineer,  having  stated  that  as  he 
had  been  appointed  on  account  of  his  special  knowledge,  he 
would  take  the  evidence  on  matters  of  fact,  but  would  give  no 
attention  to  mere  matters  of  opinion,  the  counsel  for  the  land- 
owner,  who  had  intended  to  offer  evidence  of  experts  on 
matters  of  opinion,  withdrew  from  the  arbitration,  and  a 
motion  was  made  to  rescind  the  order  of  reference  on  account 
of  the  conduct  of  the  arbitrator.  The  Court  said  that  if  the 
arbitration  went  on  and  an  award  was  made,  it  would  not  be 
allowed  to  stand,  a false  principle  having  been  adopted  by  the 
arbitrator  which  went  to  the.  essence  of  the  case  on  one  side ; 
but  they  postponed  their  decision  on  the  motion  in  order  that 
the  proposition  which  they  had  thrown  out  might  be  considered 
by  the  parties.4 

Enforcement  of  Award. — By  the  Arbitration  Act,  1889,  a 
submission  shall  have  the  same  effect  in  all  respects  as  if  it 
had  been  made  an  order  of  Court ; and  an  award  on  a sub- 
mission may,  by  leave  of  the  Court  or  a Judge,  be  enforced  in 


(1)  Ringlan d v.  Lowndes , 15  C.  B. 
(N.s.)  173;  33  L.  J.  C.  P.  25  ; 10 
Jur.  (N.s.)  48  ; 9 L.  T.  (N.S.)  479  ; 
12  W.  R.  168. 

(2)  Ringland  v.  Lowndes,  17  C.  B. 

(N.s.)  514;  33  L.  J.  C.  P.  337; 

10  Jur.  (n.s.)  850;  12  W.  R.  1010. 


(3)  Re  Yeadon  Local  Board  ana 
Yeadon  Waterworks  Company , L.  R. 
41  Ch.  D.  52;  58  L.  J.  Ch.  563; 
60  L.  T (n.s.)  550  ; 37  W.  R.  360. 

(4)  Re  The  Lancaster  Water  and 
Improvement  Bill,  Times  newspaper 
28th  November,  1879. 
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the  same  manner  as  a judgment  or  order  to  the  same  effect.1  38&39  Viet. 
But  having  regard  to  the  exception  in  sect.  24  of  that  Act,2  an  c*  s -1  °> n- 
application  for  an  order  to  make  the  submission  a rule  of 
Court  may  still  be  necessary.  Such  an  application  should  be 
made  ex  parte  in  chambers.3 

The  ordinary  mode  of  giving  effect  to  an  award  is  by 
moving  for  a rule  calling  on  the  delinquent  party  to  show  cause 
why  he  should  not  pay  the  sum  awarded ; and  if  that  rule  is 
made  absolute,  execution  issues  for  the  sum  specified  in  such 
rule.4  But  under  the  present  Act,  it  has  been  held  that  the 
award  of  an  umpire  giving  compensation  for  damage  to  land 
in  sect.  308  cannot,  although  duly  made  a rule  of  Court,  be 
enforced  by  motion  in  the  manner  in  which  awards  are 
ordinarily  enforced.5  It  was  also  said  in  the  same  case  that 
the  local  authority  had  a right  to  compel  the  claimant  to 
bring  an  action  and  prove  his  title.  In  such  an  action  the 
award  of  compensation  would  not  itself  have  been  evidence 
that  the  sum  awarded  was  in  respect  of  matters  which  were 
the  subject  of  compensation,  but  the  plaintiff  would  have  to 
show,  when  the  question  was  raised,  that  the  arbitrator  had 
jurisdiction.6  The  Court  of  Appeal,  however,  in  a more  recent 
case  not  only  held  that  an  award  in  respect  of  expenses  incurred 
under  sect.  150  of  the  present  Act  could  not  be  enforced  as  a 
judgment  under  sect.  12  of  the  Arbitration  Act,  1889, 7 but  con- 
sidered that  the  sum  awarded  could  only  be  enforced  in  the 
manner  prescribed  by  this  Act  and  not  by  action.8 

When  a claim  for  compensation  is  made  against  a local 
authority  for  damage  caused  by  the  exercise  of  the  powers  con- 
ferred upon  them  by  the  Public  Health  Act,  1875,  the  arbitrator 
has  jurisdiction  to  hold  the  arbitration  and  make  his  award  as 
to  the  fact  of  damage  and  the  amount  of  compensation  under 
sects.  179,  180,  308,  although  the  local  authority  bona  fide 
dispute  their  liability  to  make  compensation  at  all  under  the 
Act.  The  proper  course  is  for  the  local  authority  to  raise 
the  question  of  liability  in  their  defence  to  an  action  upon  the 
award.9  The  Court  had  previously  refused  to  set  aside  an 
award  simply  on  a denial  by  the  local  authority  of  their 
liability  in  respect  of  the  matter  dealt  with  by  the  award.10 

Costs. — The  costs  of  an  arbitration  with  respect  to  com- 


(1)  52  & 53  Viet.  c.  49,  ss.  1,  12. 

(2)  Ante,  p.  423. 

(3)  Re  Davey  and  Railway  Pas- 
senger Assurance  Company , 49  L.  J. 
Ch.  568;  43  L.  T.  (n.s.)  234. 

(4)  Jones  v.  Williams,  1 1 A.  & E. 

*75- 

(5)  Re  Walker  and  Beckenham 
Local  Board,  50  L.  T.  (n.s.)  207  ; 
48  J.  P.  240. 

(6)  Rhodes  v.  Airedale  Drainage 

Commissioners,  L.  R.  1 C.  P.  D. 

402 ; 45  L.  J.  C.  P.  861  ; 35  L.  T. 


(n.s.)  46;  24  W.  R.  1053. 

(7)  52  & 53  vict.  c.  49,  s.  12. 

(8)  Re  Willesden  Local  Board  and 
Wright,  L.  R.  1896,  2 Q.  B.  412  ; 
65  L.J.  Q.B.  567;  75  L.  T.  (n.s.) 
13  ; 44  W.  R.  676  ; 60  J.  P.  708. 

(9)  Brierley  Hill  Local  Board  v. 
Pearsall,  L.  R.  9 App.  Cas.  595  ; 54 
L.  J.  Q.  B.  25;  51  L.  T.  (n.s.) 
577  ; 33  W.  R.  56 ; 49  J.  P.  84. 

(10)  Burgess  v.  Northwich  Local 
Board,  37  L.  T.  (n.s.)  355;  26 
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39  Viet,  pensation  under  sect.  308  of  the  Act  are  in  the  discretion  of 
5,1  °»  n*  the  arbitrator  or  umpire  under  sect.  180  (13)  ; and  the  Court 
remitted  an  award  to  an  umpire  with  a direction  to  him  to 
deal  with  such  costs  and  also  with  the  costs  of  the  application 
to  the  Court.1 

It  was  held  under  the  Public  Plealth  Act,  1848,2  that  an 
award  for  costs  generally,  without  ascertaining  the  amount,  was 
good ; that  the  party  entitled  to  receive  the  costs,  after  delivering 
his  bill  for  the  amount,  might  maintain  an  action  to  recover 
them  ; and  that  the  party  to  pay  might  have  the  costs  taxed  ; 
but  that  taxation  was  not  a condition  precedent  to  the  other 
party’s  right  to  bring  an  action  to  recover  them.3 

After  an  arbitration  under  the  Act,  a Local  Board  were 
ordered  to  pay  the  other  party’s  costs.  They  were  held  liable 
to  pay  the  costs  as  between  party  and  party,  but  were  not 
entitled  to  an  order  of  course  to  tax  them  under  sects.  37  and 
38  of  the  Attorneys  Act,  1843,4  as  those  sections  refer  only  to 
costs  between  solicitor  and  client ; and  the  order  which  the 
board  had  • obtained  was  accordingly  discharged.5  On  the 
submission  to  arbitration  being  made  a rule  of  Court,  a special 
order  to  tax  the  costs  is  not  necessary  ; 6 nor  need  an  action 
on  the  award  be  brought  previously  to  such  taxation.7 

On  the  compulsory  purchase  of  settled  land  by  a Local  Board, 
the  taxed  costs  of  the  tenant  for  life  on  the  arbitration  were 
ordered  to  be  paid  out  of  the  purchase-money.8 

The  costs  of  a special  case  stated  by  an  arbitrator  under  the 
Arbitration  Act,  1889,9  as  his  award  upon  a claim  for  com- 
pensation under  the  Lands  Clauses  Consolidation  Act,  1845, 
were  costs  over  which  the  Court  of  Appeal  had  jurisdiction.10 

The  Arbitration  Act,  1889,  authorizes  arbitrators  or  umpires 
to  tax  or  settle  the  amount  of  costs  to  be  paid  or  any  part 
thereof,  and  to  award  costs  to  be  paid  as  between  solicitor  and 
client.11  The  amount  of  the  costs  must  be  stated  in  the  award 
itself,  otherwise  the  costs  will  be  taxed  in  the  ordinary  way.12 

Award  to  be  binding. — The  award  is  binding  only  upon 
those  who  were  parties  to  the  reference,  and  therefore  the 
result  of  an  arbitration  between  an  urban  sanitary  authority 


(1)  Pei  he  v.  Finchley  Local 

Board , 57  L.  T.  (N.s.)  882. 

(2)  11  & 12  Viet.  c.  63,  ss.  125, 
126,  127. 

(3)  Holdsworth  v.  Bars  ham ; 

Holdsworth  v.  Wilson,  ante,  p.  425. 

(4)  6 & 7 Viet.  c.  73,  ss.  37,  38. 

(5)  Re  Cowdell,  52  L.  J.  Ch.  246  j 
31  W.  R.  335. 

(6)  Re  Clark  and  The  Corporation 
of  Bath,  W.  N.  1884,  p.  127. 

(7)  Chesterfield  Corporation  v. 
Brampton  Local  Board,  50  J.  P.  824. 

(8)  Re  Hope's  Will,  Law  Times 

newspaper,  28th  April,  1884. 


(9)  52  & 53  Vict.  c-  49,  s.  7 (b). 
(10)  Gonty  v.  Manchester,  Shef- 
field and  IAcolnshire  Railway  Com- 
pany, L.  R.  1896,  2 Q.  B.  439;  65 
L.  J.  Q.  B.  625  ; 75  L.  T.  (N.S.) 
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Holliday  and  Mayor,  &c. , of  Wake- 
field, L.  R.  20  Q.  B.  D.  699  ; 5 7 
L.  J.  Q.  B.  620  ; 59  L.  T.  (N.s.) 
248  ; 52  J.  P.  644. 

(n)  52  & 53  Vict.  c.  49,  Sched. 
I.  (i). 

( 1 2)  Re  Prebble  and  Robinson , L.  R. 
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and  the  owners  of  certain  premises  in  a street  with  respect  to  38  <S 
an  apportionment  under  sect.  150  did  not  enable  the  authority  c#  55 
to  alter  the  apportionment  as  against  the  owners  of  other 
premises.1 

The  award  is  to  be  final  and  binding  on  the  parties  ; but 
under  the  Arbitration  Act,  1889,  which  contains  the  same  pro- 
vision,2 “ the  arbitrators  or  umpire  acting  under  a submission 
shall,  unless  the  submission  expresses  a contrary  intention, 
have  power”  (amongst  other  things)  “ to  state  an  award  as  to 
the  whole  or  part  thereof  in  the  form  of  a special  case  for 
the  opinion  of  the  Court.”  3 Where  a special  case  is  stated  in 
the  course  of  proceedings  in  a reference  under  this  Act,  the 
opinion  of  the  Court  on  the  case  is  not  a judicial  decision,  but 
merely  consultative,  and  therefore  no  appeal  lies  to  the  Court 
of  Appeal.4  But  where  an  award  is  stated  by  an  arbitrator  in 
the  form  of  a special  case  under  the  provisions  above  quoted, 
the  arbitrator  has  exhausted  his  powers,  and  the  opinion  of 
the  Court  is  an  effective  determination  of  the  rights  of  the 
parties,  in  which  case  the  Court  of  Appeal  has  jurisdiction  to 
entertain  an  appeal,5  and  leave  to  appeal  is  not  required.6 

A local  Act  provided  that  if  any  difference  should  arise 
between  a main  sewerage  board  and  any  constituent  authority 
respecting  certain  matters,  “ the  same  shall  by  virtue  of  this 
Act  stand  referred  for  decision  to  the  Local  Government 
Board,  whose  decision  thereon  and  respecting  the  costs  of  the 
reference  shall  be  final  and  binding.”  It  was  held  that  this 
provision  did  not  enable  the  Local  Government  Board  to  state 
a special  case  for  the  opinion  of  the  Court,  as  the  action  of  the 
Local  Government  Board  under  it  was  not  an  arbitration,  and 
there  was  nothing  in  the  nature  of  a submission  to  arbitration 
or  reference  by  consent  of  the  parties  where  the  submission 
was  or  might  be  made  a rule  or  order  of  a superior  Court, 
within  the  meaning  of  the  Common  Law  Procedure  Act, 
1854.7  This  case  was  distinguished  in  one  in  which  the  statute 
provided  for  the  determination  of  differences  “ by  the  arbi- 
tration of  the  Local  Government  Board,”  who  were  in  that 
case  compelled  to  state  a case  for  the  opinion  of  the  Court.8 

Notices. — With  regard  to  the  authentication  and  service  of 
notices,  see  sects.  266,  267. 

(1)  Tunbridge  Wells  Local  Board 
v.  Akroyd , L.  R.  5 Ex.  D.  199  ; 49 
L.  J.  Ex.  403  ; 28  W.  R.  450 ; 42 
L.  T.  (N.S.)  640 ; • 44  J.  P.  504. 

(2)  52  & 53  Viet.  c.  49,  Sched.  I. 

(h). 

(3)  Ibid.  s.  7. 

(4)  Re  Knight  and  The  Tabernacle 
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1892,  2 Q.  B.  613  ; 62  L.  J.  Q.  B. 

33  ; 67  L.  T.  (N.s.)  403  ; 41  W.  R. 

35  5 57  J-  P-  229. 

(5)  Re  Kirkleatham  Local  Board 


and  Stockton  and  Middlesborough 
Water  Boards  L.  R.  1893,  1 Q.  B 
375  ; 62  L.  J.  Q.  B.  180  ; 67  L.  T. 
(n.s.)  811  ; 57  J.  P.  421. 

(6)  57  & 58  Viet.  c.  16,  s.  1. 

(7)  Bexley  Local  Board  v.  West 
Kent  Main  Sezverage  Boards  L.  R. 
9 Q.  B.  D.  518;  51  L.  J.  Q,  B. 
456  ; 47  L.  T.  (n.s.)  192  ; 31  W.  R. 
1 19  ; 46  J.  P.  519. 
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38  & 39  Viet.  Sect.  181.  All  questions  referable  to  arbitration  under 
c.  55,  s.  181.  this  Act  may,  when  the  amount  in  dispute  is  less  than 
Claims  under  twenty  pounds,  be  determined  at  the  option  of  either 
pound's  may  Party  before  a court  of  summary  jurisdiction,  but  the 
be  referred  to  Court  may,  if  it  thinks  fit,  require  that  any  work  in 
court  of  respect  of  which  the  claim  of  the  local  authority  is  made 
summary  and  the  particulars  of  the  claim  be  reported  on  to  them 
junsdiction.  any  competent  surveyor,  not  being  the  surveyor  of 
’’  * the  local  authority ; and  the  Court  may  determine  the 

amount  of  costs  incurred  in  that  behalf,  and  by  whom 
such  costs  or  any  part  of  them  shall  be  paid. 

Note. — -Jurisdiction  of  Justices . — For  a list  of  the  ques- 
tions referable  to  arbitration  under  the  Act,  see  the  note  to 
sect.  179. 

There  does  not  appear  to  be  anything  to  prevent  the  justices 
from  ascertaining  the  amount  under  the  above  section  and  then 
ordering  payment  upon  the  same  summons,  in  cases  in  which 
they  have  jurisdiction  to  enforce  payment.1 


Bye-laws. 

Authentica-  Sect.  182.  All  bye-laws  made  by  a local  authority 
tion  and  under  and  for  the  purposes  of  this  Act  shall  be  under 
of  bye-laws  their  common  seal ; and  any  such  bye-law  may  be  altered 
P.H.,  s.  115.  or  repealed  by  a subsequent  bye-law  made  pursuant  to 
the  provisions  of  this  Act : Provided  that  no  bye-law 
made  under  this  Act  by  a local  authority  shall  be  of  any 
effect  if  repugnant  to  the  laws  of  England  or  to  the 
provisions  of  this  Act. 

Note. — Authentication  of  Bye-laws. — The  Public  Health  Act, 
1 848, 2 required  bye-laws  made  by  a Local  Board  to  be  not 
only  under  their  seal,  but  also  to  be  signed  by  five  members ; 
now  it  is  sufficient  for  them  to  be  under  seal.  They  must  be 
duly  confirmed  by  the  Local  Government  Board  in  the  manner 
prescribed  by  sect.  184  before  they  can  come  into  force. 

Subjects  for  Bye-laws. — The  following  are  subjects  in  respect 
of  which  bye-laws  may  be  made  by  an  urban  authority : 
viz.  (1)  The  cleansing  of  footways  and  pavements  adjoining 
any  premises,  the  removal  of  house  refuse  from  any  pre- 
mises, or  the  cleansing  of  earth-closets,  privies,  ashpits,  and 
cesspools  belonging  to  any  premises,  but  only  where  the 
authority  does  not  undertake  or  contract  for  such  cleansing  or 

(i)  West  v.  Downfnan , L.  R.  14  sioners , L.  R.  16  Q.  B.  D.  18  ; 55 
Ch.  D.  in;  42  L.  T.  (N.s.)  340  ; L.  J.  M.  C.  25  ; 53  L.  T.  (N.S.)  728  ; 

29  W.  R.  6 ; and  see  Lea  v.  Aber-  34  W.  R.  105  ; 50  J.  P.  165. 
gavenny  Improvement  Commis - (2)  11  & 12  Viet.  c.  63,  s.  115. 
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removal ; 1 (2)  the  prevention  of  nuisances  arising  from  snow, 
filth,  dust,  ashes,  and  rubbish,  and  for  the  prevention  of  the 
keeping  of  animals  on  any  premises  so  as  to  be  injurious  to 
health;2 3 4  (3)  the  fixing  and  varying  the  number  of  lodgers 
who  may  be  received  into  a common  lodging-house,  and  the 
separation  of  the  sexes  therein,  the  promotion  of  cleanliness 
and  ventilation  in  such  houses,  the  giving  of  notices  and  taking 
precautions  in  the  case  of  any  infectious  disease,  and  generally 
the  well-ordering  of  such  houses ; 3 (4)  the  regulation,  regis- 
tration, inspection,  &c.,  of  houses  let  in  lodgings ; 4 (5)  the 
prevention  or  diminution  of  the  noxious  or  injurious  effects  of 
offensive  trades  ; 5 6 (6)  the  management  and  charges  for  the  use 
of  public  mortuaries  aud  cemeteries ; 6 (7)  the  level,  width,  and 
construction  of  new  streets,  and  the  provisions  for  the  sewerage 
thereof ; the  structure  of  walls,  foundations,  roofs,  and  chimneys 
of  new  buildings,  for  securing  stability  and  the  prevention  of  fires, 
and  for  purposes  of  health ; the  sufficiency  of  the  space  about 
buildings  to  secure  a free  circulation  of  air,  and  the  ventilation 
of  buildings;  the  drainage  of  buildings ; water-closets,  earth- 
closets,  privies,  ashpits,  and  cesspools  in  connection  with 
.buildings ; and  the  closing  of  buildings  or  parts  of  buildings 
unfit  for  human  habitation,  and  prohibition  of  their  use  for 
such  habitation;  including  provisions  as  to  the  giving  of 
notices,  deposit  of  plans  and  sections  by  persons  intending 
to  lay  out  streets  or  to  construct  buildings,  inspection,  and  the 
power  to  remove,  alter,  or  pull  down  any  work  begun  or  done 
in  contravention  of  such  bye-laws ; 7 (8)  the  regulation  of 
public  walks  and  pleasure-grounds,  and  the  removal  therefrom 
of  persons  infringing  such  bye-laws ; 8 (9)  the  regulation  of 
the  use  of  the  market-place,  and  the  buildings,  stalls,  pens, 
and  standings  therein,  and  the  prevention  of  nuisances  or 
obstructions  therein  or  in  the  immediate  approaches  thereto  : 
the  days  and  the  hours  during  each  day  on  which  the  market 
shall  be  held ; the  inspection  of  the  slaughter-houses,  keeping 
them  in  a cleanly  and  proper  state,  the  removal  of  filth  and 
refuse  from  them  at  least  once  in  every  twenty-four  hours,  the 
provision  of  a sufficient  supply  of  water,  and  prevention  of  the 
exercise  of  cruelty  in  such  slaughter-houses  ; the  regulation  of 
the  carriers  resorting  to  the  market,  and  the  rates  for  carrying 
articles  carried  therefrom  within  the  limits  of  the  district ; the 
regulation  of  the  use  of  the  weighing-machine  provided,  and 
prevention  of  the  use  of  false  or  defective  weights,  scales,  or 
measures  ; also  the  prevention  of  the  sale  or  exposure  for  sale 
of  unwholesome  provisions  in  the  market; 9 (10)  the  manage- 
ment and  use  of  slaughter-houses  provided  by  the  urban  autho- 


(1)  Sect.  44. 

(2)  Ibid. 

(3)  Sect.  80. 

(4)  Sect.  90. 

(5)  Sect.  1 13. 

(6)  Sect.  141,  and  42  & 43  Viet. 


c.  31,  s.  2. 

(7)  Sect.  157. 

(8)  Sect.  164. 

(9)  Sect.  167,  and  10  & 11  Viet, 
c.  14,  s.  42,  post. 


38  & 39  Viet, 
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38&39  Viet,  rity;1  (n)  the  regulation  of  stands  for  horses,  ponies,  mules, 

c.  55,  s.  182,  n.  or  asses  standing  for  hire,  the  rates  of  hire,  the  qualification  of 
the  drivers  and  conductors  and  their  conduct  while  in  charge  ; 2 
(12)  the  regulation  of  pleasure-boats  and  vessels;3  (13)  the 
accommodation  of  persons  engaged  in  hop-picking,4  or  (14)  in 
picking  fruit  and  vegetables  ; 5 (15)  the  preservation  and  regu- 
lation of  burial-grounds.6 

A rural  authority , unless  invested  with  urban  powers,  can 
only  make  bye-laws  in  respect  of  the  subjects  numbered  (1), 
(3)>  (4),  (6),  and  (13)  above. 

Bye-laws  may  also  be  made  by  urban  authorities  and  by 
rural  authorities  (invested,  in  the  case  of  bye-laws  under  the 
Public  Health  Acts,  with  urban  powers  for  the  purpose)  under 
the  incorporated  Towns  Improvement  Clauses  Act,  1847,  with 
respect  to  licensing  and  regulating  slaughter-houses  and 
knackers’  yards ; 7 8 9 10 under  the  Towns  Police  Clauses  Acts,  for 
the  regulation  of  hackney  carriages 8 and  omnibuses,9  and 
for  the  regulation  of  public  bathing  on  the  seashore  or  strand 
of  a river; 10  under  the  Baths  and  Wash-houses  Act,  1846,  for 
regulating  the  use  of  and  the  charges  at  the  baths  and  wash- 
houses;11 under  the  Tramways  Act,  1870,  for  regulating  the 
rate  of  speed  and  other  matters  connected  with  tramways ; 12 
under  the  Electric  Lighting  Act,  1882, 13  Housing  of  the 
Working  Classes  Acts,14  and  Open  Spaces  Acts  ; 15  under  the 
Prevention  of  Cruelty  to,  and  Protection  of,  Children  Act, 
1889, 16  for  altering  the  usual  hours  (10  p.m.  to  5 a.m.)  during 
which  persons  are  prohibited  from  causing  or  procuring  any 
boy  under  14  or  girl  under  16  to  be  in  any  street  or  any 
licensed  premises  (other  than  premises  licensed  for  public 
entertainments)  for  the  purpose  of  singing,  playing,  or  perform- 
ing for  profit,  or  offering  anything  for  sale;  also  under  the 
Public  Health  Acts  Amendment  Act,  1S90,  for  the  prevention 
of  danger  or  obstruction  from  telegraph  and  other  wires  and 
apparatus  in  the  streets,17  for  the  decent  conduct  of  persons 
using  public  sanitary  conveniences,18  with  respect  to  the 
supply  of  water  to  water-closets,  the  structure  of  floors, 
hearths,  and  staircases,  and  the  height  of  rooms  intended  for 


(1)  Sect.  169. 

(2)  Sect.  172. 

(3)  Ibid. 

(4)  Sect.  314. 

(5)  45  & 46  Viet.  c.  23,  ss.  1,  2, 
tost. 

(6)  Sched.  V.  Part  III. 

(7)  Sect.  169,  and  10  & II  Viet, 
c.  34,  s.  128,  post. 

(8)  Sect.  171,  and  10  & 11  Viet, 
c.  89,  s.  68,  post. 

(9)  52  & 53  Viet.  c.  14,  s.  6, 
post. 

(10)  Sect.  171,  and  10  & n Viet, 
c.  89,  s.  69,  post. 


(11)  9 & 10  Viet.  c.  74,  s.  34,  and 

Sched.  A,  post. 

(12)  33  & 34  Viet.  c.  78,  s.  46. 

(13)  45  & 46  Viet.  c.  56,  s.  6 ,post. 

(14)  48  & 49  Viet.  c.  72,  s,  8,  ante, 
p.  165;  s.  9,  ante,  p.  172;  aud 
53  & 54  Viet.  c.  70,  ss.  62,  84, 
post. 

(15)  50  & 51  Viet.  c.  32,  s.  5 ; and 
44  & 45  Viet.  c.  34,  s.  6,  post. 

(16)  52  & 53  Viet.  c.  44,  ss.  3, 
I3>  17- 

(17)  53  & 54  Viet.  c.  59,  s.  impost. 

(18)  Ibid.  s.  20. 


V.] 


Bye-laws . 


433 


habitation,  the  paving  of  yards  and  open  spaces,  the  provision  38  & 39  Viet, 
of  secondary  means  of  access  to  premises  in  new  streets,  and  c*  55» s- 182,  n. 
the  alteration  of  buildings  originally  erected  in  accordance 
with  the  building  bye-laws,1  for  the  regulation  of  the  carriage 
of  offensive  matter  through  the  streets,  and  for  imposing 
duties  on  the  occupiers  in  connection  with  the  removal  of 
house  refuse,2  for  the  prevention  of  danger  from  steam 
whirligigs  and  swings,  and  shooting  galleries,3  and  for  regu- 
lating pleasure  boats  on  any  lake  or  piece  of  water  in  a public 
park  or  pleasure  ground ; 4 under  the  Museums  and  Gymnasiums 
Act,  1891,  for  regulating  the  conduct  of  persons  admitted  to 
the  museum  or  gymnasium  ; 5 and  under  the  Merchant  Shipping' 

Act,  1894,  for  licensing  and  regulating  seamen’s  lodging-houses.6 

Model  Bye-laws. — Sets  of  model  bye-laws  have  been  issued 
by  the  Local  Government  Board  for  the  convenience  of  local 
authorities,  who  are  invited  to  adopt  them  subject  to  such 
modifications  as  local  circumstances  may  require.  They  relate 
to  the  following  subjects  : — I.  Cleansing  of  footways  and  pave- 
ments ; removal  of  house  refuse ; and  cleansing  of  earth-closets, 
privies,  ashpits,  and  cesspools.  II.  Prevention  of  nuisances 
arising  from  snow,  filth,  dust,  ashes,  and  rubbish ; and  preven- 
tion of  the  keeping  of  animals  on  any  premises  so  as  to  be 
injurious  to  health.  III.  Common  lodging-houses.  IV.  New 
streets  and  buildings.  V.  Markets.  VI.  Slaughter-houses. 

VII.  Hackney  carriages.  VIII.  Public  bathing.  IX.  Public 
baths  and  wash-houses,  and  open  bathing  places ; and  duties 
of  the  officers  and  servants.  X.  Pleasure  grounds.  XI.  Horses, 
ponies,  mules,  or  asses  standing  for  hire.  XII.  Pleasure  boats 
and  vessels.  XIII.  Houses  let  in  lodgings.  XIV.  Ceme- 
teries. XV.  Mortuaries.  XVI.  Offensive  trades  (blood-boiler, 
blood-drier,  bone-boiler,  fellmonger,  tanner,  leather-dresser, 
soap-boiler,  tallow-melter,  fat-melter  or  fat-extractor,  tripe- 
boiler,  glue-maker,  size-maker,  and  gut-scraper). 

Bye-laws  under  the  Sanitary  Acts . — All  bye-laws  made  under 
the  Sanitary  Acts  are  repealed  by  sect.  315,  so  far  as  they  are 
inconsistent  with  the  present  Act,  but  otherwise  they  are  con- 
tinued in  force  by  sect.  326. 

Repeal  of  Bye-laws. — A local  authority  made  a new  set  of 
bye-laws  with  respect  to  new  buildings,  which  repealed  the 
previously  existing  bye-laws,  but  contained  a saving  for  work 
commenced  under  those  bye-laws.  It  was  held  by  the  Vice- 
Chancellor  of  the  County  Palatine  of  Lancaster  that  this  saving 
applied  to  a number  of  buildings  for  which  the  plans  had  been 
approved  under  the  repealed  bye-laws,  and  of  which  some  had 
been  erected  before  the  repeal.7 


(0  53  & 54  Viet.  c.  59,  s.  23. 

(2)  Did.  s.  26. 

(3)  Ibid.  s.  38. 

(4)  Ibid.  s.  44. 

(5)  54  & 55  Viet.  c.  22,  s.  7 (2), 


post. 

(6)  57  & 58  Viet.  c.  60,  s.  214, 
ante , p.  155. 

(7)  WitJangton  Urban  District 
Council  v.  Moore , 60  J.  P.  408. 
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38  & 39  Viet, 
c.  55,  s.182,  n. 


A saving  clause  in  the  London  Building  Act,  1894,1  for  any 
“ building  structure  or  work  which  has  been  commenced  before 
and  is  in  progress  at  the  commencement  of  this  Act  or  which 
is  to  be  carried  out  under  any  contract  entered  into  before  the 
passing  of  this  Act,”  was  not,  it  was  held,  to  be  narrowed  down 
to  specific  structural  works  in  progress,  but  applied  to  a 
case  where  a contract  had  been  made  for  the  erection  of  a 
number  of  houses  by  certain  dates  year  by  year  for  several 
years.2 

Effect  of  Bye-laws. — A bye-law  has  the  same  force  within  its 
limits,  and  with  respect  to  the  persons  upon  whom  it  lawfully 
operates,  as  an  Act  of  Parliament  has  upon  the  subjects  at 
large.3  The  local  authority  cannot  dispense  with  the  law  as 
laid  down  in  their  bye-laws,  for  it  is  not  for  their  benefit  but  for 
the  benefit  of  the  public.4 

Validity  of  Bye-laws. — Local  authorities  have  no  general 
power  to  make  bye-laws  for  carrying  out  the  purposes  of  the 
Act,  but  only  such  as  carry  out  the  special  powers  with  respect 
to  which  they  are  expressly  authorized  by  the  Act  to  make  bye- 
laws. Per  Lord  Campbell,  C.J.  : “We  cannot  by  any  strained 
construction  apply  the  words  of  the  statute  to  cases  which  they 
do  not  include.”  5 And  if  a local  authority  in  making  a bye- 
law exceed  their  jurisdiction,  the  subsequent  allowance  of 
the  bye-laws  by  the  Local  Government  Board  will  not  preclude 
inquiry  into  the  validity  of  the  bye-law.6 

Per  Pollock,  C.B.,  with  regard  to  bye-laws  ultra  vires: 
“ Persons  empowered  to  make  bye-laws  have  no  right  to 
invest  themselves  with  powers  which  the  law  will  not  sanction.”  7 

The  bye-laws  must  not  only  be  in  terms  authorized  by  the 
statute,  but  must  not  be  unreasonable.  Per  Lord  Russell, 
C.J.  : “ If,  for  instance,  they  were  found  to  be  partial  and 
unequal  in  their  operation  as  between  different  classes ; if  they 
were  manifestly  unjust ; if  they  disclosed  bad  faith ; if  they 
involved  such  oppressive  or  gratuitous  interference  with  the 
rights  of  those  subject  to  them  as  could  find  no  justification  in 
the  minds  of  reasonable  men,  the  Court  might  well  say,  ‘ Parlia- 
ment never  intended  to  give  authority  to  make  such  rules ; they 
are  unreasonable  and  ultra  vires.'  " 8 

Where  a bye-law  of  a borough  provided  that  no  person 
should  erect  any  booth,  or  place  any  caravan  for  the  purpose 


(1)  57  & 58  Viet.  c.  ccxiii.  s.  2*2. 

(2)  Tanner  v.  Oldham , L.  R. 
1896,  1 Q.  B.  60  ; 65  L.  J.  M.  C. 
10  ; 73  L.  T.  (N.S.)  404  ; 44  W.  R. 
63- 

(3)  Hopkins  v.  May  or , &=c.,  of 
Swansea , 4 M.  & W.  640,  per  Lord 
Abinger,  C.B.,  affirmed  8 M.  & W. 

901. 

(4)  Baxter  v.  Mayor,  <5rc.,  of 

Bedford , 1 Times  L.  R.  424  In  re 

M‘ In  tosh  and  The  Pontypridd  Im- 


provement Commissioners,  61  L.  J. 

Q.  B.  164. 

(5)  Reg.  v.  Wood,  infra. 

(6)  Reg.  v.  Wood,  5 E.  & B.  49  ; 
s.  c.  nom.  Reg.  v.  Rose,  24  L.  J. 
M.  C.  130 ; I Jur.  (N.S.)  802  ; 19 
J.  P.  676. 

(7)  Broivn  v.  Holyhead  Local 
Board,  1 H.  & C.  601  ; 32  L.  J.  Ex. 
25  ; 7 L.  T.  (N.s.)  332;  11  W.  R. 
71  ; 27  J.  P.  184. 

(8)  Kruse  v.  Johnson, post,  p.  430. 
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of  any  show  or  public  entertainment,  in  any  public  place  within  38  & 39  Viet. 

the  borough,  without  the  licence  of  the  mayor,  and  that  any  c-  55>  s-i82>  n- 

such  licence  given  at  any  other  time  than  fair  time  should  be 

revoked  by  the  mayor,  if  three  inhabitant  householders, 

residing  within  one  hundred  yards  of  the  place  for  which  it 

was  granted,  should  memorialize  the  mayor  to  revoke  it,  such 

bye-law  was  held  to  be  unreasonable,  and  therefore  bad ; 1 and 

so  was  another  bye-law  imposing  a penalty  on  a person  who 

should  play  upon  a musical  or  noisy  instrument  in  any  street 

without  a licence  from  the  mayor.2 

Certain  bye-laws  relating  to  the  structure  of  new  buildings 
and  deposit  of  plans,  &c.,  were  held  not  to  be  applicable  to  a 
temporary  building  erected  for  storing  workmen’s  tools,  or  to  a 
brick-kiln ; but  the  Court  said  that  if  the  bye-laws  had  been  ap- 
plicable to  such  buildings  they  would  have  been  unreasonable.3 

A bye-law  made  by  a municipal  corporation  4 prohibiting  a 
person  from  playing  upon  a musical  instrument,  or  singing  or 
making  a noise  in  a street,  or  near  a house,  after  having  been 
required  by  any  householder  resident  in  the  street  or  house,  or 
by  any  police  constable,  to  desist,  “ either  on  account  of  the 
illness  of  any  inmate  of  such  house  or  for  any  reasonable 
cause,”  was  held  to  be  reasonable  and  valid.5  And  a conviction 
of  a member  of  the  Salvation  Army  for  playing  a concertina 
in  the  street  to  the  annoyance  of  the  inhabitants  was  upheld 
under  a bye-law,  which  prohibited  persons  from  blowing  horns 
or  using  other  noisy  instruments  to  the  annoyance  of  any  of 
the  inhabitants  of  the  borough.6  In  this  case  some  inhabitants 
had  proved  that  they  were  annoyed,  and  it  was  held  not  to  be 
necessary  to  prove  that  the  playing  of  the  concertina  was  a 
nuisance  to  all  the  inhabitants.  And  in  a subsequent  case  it 
was  held  unnecessary  to  prove  that  more  than  one  inhabitant 
had  been  annoyed.7 

On  the  other  hand,  a municipal  bye-law  prohibiting  the 
playing  of  musical  instruments  in  the  streets,8  and  another 
made  by  a county  council,9  prohibiting  persons  from  singing 
profane  or  obscene  songs  in  any  street  or  public  place  or  on 
land  adjacent  thereto,10  had  been  held  to  be  bad  for  want 


(1)  Ellwood  v.  Bullock,  6 Q.  B. 
383;  13  L.  J.  M.  C.  330;  8 Jur. 
1044.  And  see  Quinby  v.  Mayor , 
&c.,  of  Liverpool , ante , p.  353. 

(2)  Munro  v.  Watson , 57  L.  T. 
(N.s.)  366  ; 51  J.  P.  660. 

(3)  Fielding  v.  Rhyl  Improvement 
Commissioners , L.  R.  3 C.  P.  D. 
272  ; 38  L.  T.  (N.S.)  223  ; 26  W.  R. 
881. 

(4)  Under  45  & 46  Viet.  c.  50,  s. 
23,  post. 

(5)  Reg.  v.  Powell , 51  L.  T.  (N.s.) 
92  ; 48  J.  P.  740. 

(6)  Boothv.  Howell , 53  J.  P.  678. 


(7)  Innes  v.  Newman , L.  R. 
1894,  2 Q.  B.  292  ; 63  L.  J.  M.  C. 
198  ; 70  L.  T.  (N.S.)  689  ; 42  W.  R. 
573  ; 58  J.  P.  543- 

(8)  Johnson  v.  Corporatioji  of 
Croydon , L.  R.  16  Q.  B.  D.  70S  ; 
55  L.  J.  M.  C.  1 17  ; 54  L.  T.  (N.S.) 

295 ; 50  J.  p.  487. 

(9)  Under  51  & 52  Viet.  c.  41,  s. 
16  (1)  and  45  & 46  Viet.  c.  50,  s. 
23,  post. 

(10)  Strickland  v.  Hayes , L.  R. 
1896,  1 Q.  B.  290 ; 65  L.  J.  M.  C. 
55;  74  L.  T.  (N.S.)  137;  44  W.  R. 
398  ; 60  J.  P.  164. 
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38  & 39  Viet.  0f  a limitation  that  the  act  must  be  done  so  as  to  cause  annoy- 
c.  55,  S.182,  n.  ance  . whiiCj  in  a subsequent  case,  a similar  bye-law  which  did 
contain  the  words  “ to  the  annoyance  of  any  person  in  such 
street  or  public  place  ” had  been  upheld.1  But  a bye-law  under 
the  Municipal  Corporations  Act,  1882,  imposing  a penalty  on 
any  person  who  should  frequent  or  use  any  street  or  other 
public  place  within  the  borough  for  the  purpose  of  bookmaking 
or  betting  or  wagering,  or  agreeing  to  bet  or  wager,  with  any 
other  person ; 2 another,  made  by  a county  council,3  that  “ a 
person  shall  not  together  with  any  other  person  or  persons 
assemble  in  any  street  or  public  place  for  the  purpose  of 
betting”;4  and  another  requiring  persons  having  charge  of 
vehicles  to  carry  lighted  lamps  from  the  end  of  the  first  hour 
after  sunset  to  2 a.m.,  except  between  the  rising  and  setting  of 
the  moon,5  had  been  held  not  to  be  ultra  vires  or  unreason- 
able, although  they  were  not  limited  to  cases  in  which  persons 
should  be  actually  annoyed  by  the  practices  prohibited.  The 
Court  had  also  upheld  a bye-law  which  prohibited  persons  from 
keeping  shooting  galleries,  &c.,  “in  a street  or  public  place  or 
land  adjoining  thereto,  except  at  a lawful  fair,”  although  it  was 
applicable  to  private  land.6 

On  a Divisional  Court  of  seven  judges  being  specially  con- 
stituted to  review  the  previous  cases,  it  was  held  7 that  the 
Court  ought  to  be  slow  to  hold  that  a bye-law  made  by  a public 
representative  body  was  void  for  unreasonableness ; and  a bye- 
law made  by  a county  council  prohibiting  a person  from  playing 
music  or  singing  in  a highway  within  fifty  yards  of  any  dwelling- 
house  after  being  requested  by  any  constable,  or  an  inmate  of 
such  house,  or  his  or  her  servant,  to  desist,  was  decided  to  be 
valid.8 

A bye-law  prohibiting  persons  from  placing  pleasure  vans  on 
a common  without  licence  from  the  conservators  and  without 
payment  of  a prescribed  fee  was  held  to  be  justified  by  a pro- 
vision for  the  making  of  bye-laws  “ for  the  prevention  of  and 
protection  from  nuisances,  and  for  keeping  order  on  the 
common.”  9 And  a bye-law  made  under  sect.  164  prohibiting 
persons  from  selling  any  articles  or  letting  chairs  on  the  sea- 
shore or  esplanades  which  belonged  to  the  urban  authority, 
was  held  good,  a distinction  being  drawn  between  such  bye- 
laws and  those  made  for  the  good  government  of  a town. 10 


(1)  Mantles.  Jordan , L.  R.  1897, 
1 Q.  B.  248 ; 66  L.  J.  Q.  B.  224  ; 
75  L.  T.  (N.s.)  552;  61  J.  P.  1 19. 

(2)  Burnetts.  Berry , L.  R.  1896, 
1 Q.  B.  641  ; 65  L.  J.  M.  C.  118; 
74  L.  T.  (n.s.)  494;  44  W.  R.  512; 

60  J.  P.375.  o 

(3)  Under  51  & 52  \ict.  c.  41,  s. 
16  (1)  and  45  & 46  Viet.  c.  50,  s.  23, 

po>t. 

(4)  Godwin  v.  Walker , 60  J.  P. 

308,  n.  See  also  Bonnar  v.  Walker , 


60  J.  P.  135. 

(5)  Walker  v.  Stretton , 44  W.  R. 
525  ; 60  J.  P.  313,  followed  in  Wil- 
liams s.  Groves , 12  Times  L.  R.  450. 

(6)  Teale  V.  Harris , 60  J.  P.  744. 

(7)  Mathew,  J.,  diss. 

(8)  Kruse  v.  Johnson , L.  R. 
1898,  2 Q,  B.  91 ; 67  L.  J.  Q.  B.  782  ; 
78  L.  T.  (N.s.)  647  ; 62  J.  P.  469. 

(9)  Nash  v.  Manning , 58  J.  P. 
718. 

(10)  Grays,  Silvester , ante,  p.  374. 
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A bye-law  must  not  be  uncertain  as  regards  the  penalty  38  & 39  Viet, 
imposed  by  it ; and  one  which  left  the  penalty  to  the  arbitrary  c*  55» s-  lS2> n- 
assessment  of  the  makers  of  the  bye-law  according  to  circum- 
stances would  be  invalid,  even  though  the  maximum  penalty 
were  limited.1  The  bye-law  may,  however,  fix  a certain  penalty, 
subject  to  a power  to  mitigate  it.2  A bye-law  must  no  doubt 
also  be  framed  in  terms  of  such  certainty  as  will  either  them- 
selves inform  persons,  or  enable  them  to  ascertain,  whether  by 
taking  a certain  course  of  action  they  will  or  will  not  render  them- 
selves liable  to  the  consequences  of  a breach  of  the  bye-law. 

A bye-law  was  considered  valid  which  provided  that 
persons  laying  out  a new  street  should  lay  it  of  the  width 
required  by  the  Local  Board,  and,  if  it  were  a carriage-way,  of 
the  width  of  20  feet ; and  no  objection  appears  to  have  been 
raised  because  it  left  the  width  to  the  discretion  of  the  board  in 
each  case.3 

Under  a clause  of  the  Weights  and  Measures  Act,  1889, 4 
empowering  certain  authorities  to  make  bye-laws,  subject  to  the 
approval  of  the  Board  of  Trade,  “ requiring,  either  generally  or 
in  specified  classes  of  cases,  a weighing  instrument,  of  a form 
approved  by  the  local  authority,  to  be  carried  with  any  vehicle 
in  which  coal  is  carried  for  sale  or  delivery  to  a purchaser,”  a 
county  council  made,  and  the  Board  of  Trade  approved,  a 
bye-law  that  “ the  person  in  charge  of  every  vehicle  carrying 
coal  for  sale  or  delivery  to  a purchaser  shall  carry  therewith  a 
weighing  instrument  of  a form  approved  by  the  county  council.” 

The  council  subsequently  passed  and  published,  at  the  same 
time  that  the  bye-law  was  published,  a resolution  that  “ until 
special  forms  may  be  adopted,  such  forms  of  weighing  instru- 
ments as  are  now  in  use  for  the  sale  of  coal,  which  balance  and 
are  in  equilibrium  when  the  weights  in  the  two  pans  are  equal,  be 
and  are  hereby  approved.”  The  justices  refused,  subject  to  a 
special  case,  to  convict  a person  who  used  a weighing  machine 
which  was  not  in  accordance  with  the  resolution  and  had  not 
otherwise  been  approved  by  the  council,  on  the  ground  that  as 
the  resolution  could  not  be  read  as  part  of  the  bye-law,  which 
did  not  itself  definitely  state  the  description  of  machine  to  be 
carried,  the  bye-law  was  invalid  for  want  of  certainty.  The 
Court,  however,  held  that  the  bye-law  was  not  too  vague,  but 
was  valid.5 

The  same  section  of  the  Weights  and  Measures  Act,  1889, 
gives  power  to  make  bye-laws  with  respect  to  the  weighing  of 
coal  sold  in  small  quantities ; but  a bye-law  requiring  the 
person  in  charge  of  the  vehicle  carrying  the  coal  to  re-weigh  it 
on  the  request  of  the  purchaser  or  any  one  on  his  behalf  or  of 


(1)  2 Kyd  on  Corporations, 
P-  156. 

(2)  Piper  v.  Chappell , 14  M.  & W. 

624. 

(3)  Reg.  v.  Goole  Local  Board , 

L.  R.  1891,  2 Q.  B.  212  ; 60  L.  J. 


Q.  B.  617;  64  L.  T.  (N.S.)  595  ; 
39  W.  R.  608;  55  J.  P.  535- 

(4)  52  & 53  Viet.  c.  21,  s.  28. 

(5)  Martin  v.  Clark , 62  L.  J. 
M.  C.  178. 
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38  & 39  Viet.  an  inspector  of  weights  or  of  any  constable,  was  held  to  be 
0.55,3.182,1..  unreasonable.* 

A bye-law  is  not  necessarily  unreasonable  because  it  does 
not  contain  qualifications  which  commend  themselves  to  the 
court.  And  a bye-law  “ for  regulating  the  interment  of  the 
dead  ” was  held  by  the  Privy  Council  not  to  be  ultra  vires 
because  it  had  the  effect  of  prohibiting  interment  altogether  in 
a particular  cemetery,  and  destroyed  the  private  property  of  the 
owners  of  burial  places  therein.1 2 

A bye-law,  whether  by  charter  or  statute,  cannot  be  made  in 
forfeiture  of  a right  unless  expressly  authorized.3  ' Thus  a 
bye-law  for  regulating  a market  must  not  be  so  restrictive  as 
to  prevent  a frequenter  of  it  from  resorting  to  it  without  leave.4 
And  a bye-law  making  it  unlawful  to  carry  on  a lawful  trade  in 
a lawful  manner  is  not  authorized  by  the  general  power  to 
make  bye-laws  for  the  good  government  of  a municipality,  if 
no  question  of  apprehended  nuisance  is  raised.5 

Powers  given  to  make  bye-laws,  though  in  general  terms,  are 
limited  to  objects  contemplated  by  the  statute  ; and  a general 
power  to  make  bye-laws  for  the  good  management  of  a naviga- 
tion was  held  not  to  authorize  a bye-law  that  the  navigation 
should  not  be  used  on  a Sunday.6 

A local  Act  prohibited  the  sale  of  goods  on  the  public  high- 
ways of  a town  under  a penalty,  but  provided  that  no  person 
should  be  liable  to  such  penalty  for  selling  goods  in  such 
parts  of  the  town  as  had  been  theretofore  used  for  that  purpose 
at  the  time  of  the  usual  markets.  A Local  Board  was  esta- 
blished for  the  town  by  an  Act  which  repealed  portions  of 
the  local  Act,  but  left  its  provisions  unrepealed  as  regards  the 
above  matters,  and  incorporated  the  powers  of  regulating  the 
market  given  by  the  Markets  and  Fairs  Clauses  Act,  1847. 
The  Local  Board,  acting  under  these  provisions,  made  a bye- 
law that  no  meat  should  be  sold  in  a particular  part  of  the 
market  held  in  the  town ; and  it  was  held  that  the  bye-law  was 
valid  and  a reasonable  regulation  of  the  market,  and  that  for  a 
breach  of  it  a penalty  might  be  enforced,  notwithstanding  the 
provision  of  exemption  incorporated  from  the  local  Act.7 

Where  a bye-law  of  a market  imposed  a penalty  on  all 
persons  who  left  carts  in  the  market-place  for  a longer  time 
than  was  necessary  for  loading  or  unloading*  and  an  innkeeper, 


(1)  Alty  v.  Farrell , L.  R.  1896, 
1 Q.  B.  636;  65  L.  J.  M.  C.  115  ; 
74  L.  T.  (n.s.)  492  ; 60  J.  P.  373. 

(2)  Slattery  v.  Naylor , L.  R.  13 
App.  Cas.  446  ; 57  L.  J.  P.  C.  73 ; 
59  L.  T.  (n.s.)  41  ; 36  W.  R.  897. 

(3)  Kirk  v.  Nowill,  I T.  R.  118. 

(4)  Wortley  v.  Nottingham  Local 

Board,  21  L.  T.  (n.s.)  582;  33  J.  P. 

806.  See  also  Byrne  v.  Brown , 

ante,  p.  390. 


(5)  Corporation  of  Toronto  v. 
Virgo , L.  R.  1896,  A.  C.  88  ; 65 
L.  J.  P.  C.  4 ; 73  L.  T.  (n.s.)  449- 

(6)  C alder  Navigation  Company 
v.  Pilling,  14  M.  & W.  76  j 14  L.  J. 
Ex.  223  ; 9 Jur.  377. 

(7)  Savage  v.  Brook,  15  C.  B. 
(n.s.)  264 ; 33  L.  T.  M.  C.  42  ; 10 
Jur.  (N.s.)  587  ; 9 L.  T.  (N.S.)  334; 
12  W.  R.  81. 
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by  direction  of  a carter  who  put  up  at  his  inn,  left  a cart  in  38  & 39  Vict. 
the  market-place  for  an  hour,  carts  having  for  many  years  been  c'  55?  s.182,  n. 
so  left  while  the  owners  attended  market,  it  was  held  that  the 
innkeeper  was  liable  to  be  convicted  for  putting  the  cart  in 
the  market-place.1 

A bye-law  may  be  good  in  part  and  bad  in  part,  and  so  may 
be  enforceable  as  regards  the  good  part.2  But  this  is  only 
where  the  two  parts  are  entire  and  distinct  from  each  other.3 

The  validity  of  a bye-law  may  be  tested  and  tried  in  an  action 
brought  to  recover  the  penalty;  or  if  the  mode  of  enforcing 
the  penalty  be  by  distress,  by  an  action  of  trespass.4 

The  invalidity  of  a bye-law  under  which  a person  has  been 
convicted  is  not  an  “ error  of  law  apparent  on  the  record.”  5 
The  question  of  the  validity  of  a bye-law  cannot  therefore  be 
taken  to  the  Court  of  Appeal  in  criminal  proceedings.6 

See  also  the  cases  cited  in  the  note  to  sect.  157. 


Sect.  183.  Any  local  authority  may,  by  any  byelaws  Power  to 
made  by  them  under  this  Act,  impose  on  offenders  against  impose 
the  same  such  reasonable  penalties  as  they  think  fit,  not  j^eaclf of°n 
exceeding  the  sum  of  five  pounds  for  each  offence,  and  byelaws, 
in  the  case  of  a continuing  offence  a further  penalty  not  P.H.,  s.  115. 
exceeding  forty  shillings  for  each  day  after  written  notice 
of  the  offence  from  the  local  authority ; but  all  such  bye- 
laws imposing  any  penalty  shall  be  so  framed  as  to  allow 
of  the  recovery  of  any  sum  less  than  the  full  amount  of 
the  penalty. 

Nothing  in  the  provisions  of  any  Act  incorporated 
herewith  shall  authorise  the  imposition  or  recovery  under 
any  byelaws  made  in  pursuance  of  such  provisions  of 
any  greater  penalty  than  the  penalties  in  this  section 
specified. 


Note. — Recovery  of  Penalties. — See  sect.  251,  and  the  note 
to  that  section. 

In  a prosecution  for  infringing  a bye-law,  made  by  the  Board 
of  Trade  with  respect  to  a steam  tramway,  that  “no  smoke  or 
steam  shall  be  emitted  from  the  engines  so  as  to  constitute  any 
reasonable  ground  of  complaint  to  the  passengers  or  the 
public,”  the  information  only  charged  the  driver  of  an  engine 
with  having  permitted  smoke  to  escape  “ contrary  to  the  bye- 
iaws  of  the  Board  of  Trade,”  without  stating  whether  the 
smoke  gave  ground  of  complaint  to  the  passengers  or  to  the 
public.  A conviction  on  this  information  was  quashed  on 
the  ground  that  the  bye-law  created  two  offences,  and  the  infor- 


(1)  De  Caux  v.  Powley , 28  J.  P. 
806. 

(2)  Reg.  v.  Lundie , 31  L.  J.  M.  C. 
157  ; 5 L.  T.  (n.s.)  830  ; 10  W.  R. 
267. 

(3)  Rex  v.  Faversham , 8 T.  R. 

356. 


(4)  Moir  v.  Mundcty,  Sayer,  18 1, 

185. 

(5)  Within  36  & 37  Vict.  c.  66, 
s.  47. 

(6)  Burnett  v.  Berry , 60  J.  P. 
550. 


38  & 39  Viet, 
c.  55,  s.  183,  n. 


Confirmation 
of  byelaws. 
P.H.,  s.  115. 
P.H.  1874, 
s.  48. 
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mation  did  not  specify  which  of  them  was  the  subject  of  the 
charge.1 

Continuing  Penalty. — An  offence  such  as  that  of  encroaching 
on  a highway  2 is  not  a continuing  offence  so  as  to  allow  a 
penalty  to  be  recovered  summarily  more  than  six  months  after 
the  encroachment  was  made.3  A person  having  been  pre- 
viously convicted  under  a bye-law  (made  in  pursuance  of  the 
Local  Government  Act,  1858,  which  did  not  contain  the  provi- 
sion as  to  continuing  offences  now  contained  in  sect.  158  of  the 
present  Act)  for  having  built  a party-wall  not  of  the  prescribed 
thickness,  was,  after  parting  with  the  house,  again  convicted  in 
respect  of  the  same  wall,  and  adjuged  to  pay  a penalty  of  5^. 
a day.  The  Court  quashed  the  conviction,  reading  the  words 
“ continuing  offence  ” 4 as  meaning  an  offence  which  was  from 
its  nature  susceptible  of  continuance — such  as  improper  drain- 
age, &c. — and  not  applying  to  the  case  of  a party-wall  when 
once  finished.5 

On  the  other  hand  the  Court  upheld  a conviction,  for 
neglecting  to  give  notice  and  deposit  plans  of  a new  building, 
imposing  a penalty  of  forty  shillings  and  twenty  shillings  for 
each  day  that  the  work  should  continue  or  remain  contrary  to 
the  provisions  of  bye-laws  made  in  pursuance  of  the  same  Act.6 
An  objection  that  there  were  two  distinct  penalties,  while  only 
one  offence  was  charged,  was  overruled  in  this  case ; but  the 
objection  that  the  penalties  were  prospective  was  not  raised. 
The  latter  objection  was,  however,  successfully  taken  in  a 
subsequent  case.7  So  also,  the  owner  of  a building  which  ex- 
ceeded the  height  allowed  by  the  Metropolis  Management  Act 
was  held  liable  to  penalties  for  continuing  the  offence.8 

It  is  to  be  noticed  that  the  above  section  only  allows  the 
continuing  penalty  to  be  imposed  as  from  the  service  of  notice 
of  the  offence.9 


Sect.  184.  Byelaws  made  by  a local  authority  under 
this  Act  shall  not  take  effect  unless  and  until  they  have 
been  submitted  to  and  confirmed  by  the  Local  Govern- 
ment Board,  which  Board  is  hereby  empowered  to  allow 
or  disallow  the  same  as  it  may  think  proper ; nor  shall 
any  such  byelaws  be  confirmed — 


(1)  Coiterill  v.  Lempriere , L.  R. 

24  Q.  B.  D.  634 ; 59  L.  J.  M.  C. 
133  ; 62  L.  T.  (N.s. ) 695  ; 54  J.  P. 
583;  17  Cox  C.  C.  97. 

(2)  27  & 28  Viet.  c.  101,  s.  51. 

(3)  Ranking  v.  Forbes , 34  J.  P. 
486  ; Coggins  v.  Bennett , L.  R.  2 
C.  P.  D.  568. 

(4)  In  11  & 12  Viet.  c.  63,  s.  1 15. 

(5)  Marshall  v.  Smith , L.  R.  8 
C.  P.  416  j 42  L.  J.  M.  C.  108  ; 28 
L.  T.  (N.s.)  538  ; 37  J.  P.  471,  dis- 
tinguished in  Rumbcill  v.  Schmidt , 
post , p.  1387. 

(6)  James  v.  Wyvill , 51  L.  T. 


(N.s.)  237  ; 48  J.  P.  725.  See  also 
Reay  v.  Mayor , &c.,  of  Gateshead , 
55  L.  T.  (N.s.)  92. 

(7)  Reg.  v.  Struve,  59  J.  P.  584. 

(8)  London  County  Council  v. 
Worley , L.  R.  1894,  2 Q.  B.  826  ; 
63  L.  J.  M.  C.  218  ; 71  L.  T.  (n.s.) 
487;  43  W.  R.  11.  See  also 
Metropolitan  Board  of  Works  v. 
Anthony , 54  L.  J.  M.  C.  39  ; 33 
W.  R.  166  ; Daw  v.  London  County 
Council , ante , p.  343. 

(9)  See  the  judgment  of  Haw- 
kins, J.,  in  Reay  v.  Mayor,  &c.,  of 
Gateshead,  supra. 
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Unless  notice  of  intention  to  apply  for  confirmation  of  38  & 39  v^t. 
the  same  has  been  given  in  one  or  more  of  the  local  c’  55,  s‘  4* 
newspapers  circulated  within  the  district  to  which  P«H.  1874, 
such  byelaws  relate,  one  month  at  least  before  the  s< 
making  of  such  application  ; and 

Unless  for  one  month  at  least  before  any  such  applica- 
tion a copy  of  the  proposed  byelaws  has  been  kept 
at  the  office  of  the  local  authority,  and  has  been 
open  during  office  hours  thereat  to  the  inspection  of 
the  ratepayers  of  the  district  to  which  such  byelaws 
relate,  without  fee  or  reward. 

The  clerk  of  the  local  authority  shall,  on  the  applica- 
tion of  any  such  ratepayer,  furnish  him  with  a copy  of 
such  proposed  byelaws  or  any  part  thereof,  on  payment  of 
sixpence  for  every  hundred  words  contained  in  such  copy. 

A byelaw  required  to  be  confirmed  by  the  Local 
Government  Board  shall  not  require  confirmation  allow- 
ance or  approval  by  any  other  authority. 

Note.  — Bye-laws  under  incorporated  E?iactments . • — The 
Public  Health  (Confirmation  of  Bye-laws)  Act,  1884,1  enacts 
that  bye-laws  as  to  slaughter-houses,2  hackney  carriages  and 
public  bathing,3  and  markets,4  confirmed  before  the  19th 
August,  1871,  or  if  made  by  reason  of  the  incorporation  of 
the  authorizing  enactment  with  a local  Act,  before  the  10th 
August,  1872,  are  to  be  deemed  to  have  required  the  con- 
firmation of  the  Secretary  of  State  only,  and  subsequent  bye- 
laws made  or  to  be  made,  the  confirmation  of  the  Local 
Government  Board  only ; and  that  rules  and  regulations  of  an 
urban  authority  as  to  tramways5  shall  be  deemed  to  have 
required  or  to  require  the  confirmation  of  the  Local  Govern- 
ment Board  only,  or  if  confirmed  before  the  19th  August,  1871, 
to  have  required  that  of  the  Secretary  of  State  only. 

Regulations  made  under  the  Allotments  Act,  1887,6  with 
respect  to  the  letting  of  allotments,  require  confirmation  by 
the  Local  Government  Board  in  the  same  manner  as  bye-laws 
under  the  present  Act. 

Sect.  185.  All  byelaws  made  by  a local  authority  Byelaws  to 
under  this  Act,  or  for  purposes  the  same  as  or  similar  he  printed, 
to  those  of  this  Act  under  any  local  Act,  shall  be  printed  p g s.  115. 
and  hung  up  in  the  office  of  such  authority ; and  a copy  p.H.  187.4, 
thereof  shall  be  delivered  to  any  ratepayer  of  the  district  s.  48. 
to  which  such  byelaws  relate,  on  his  application  for  the 
same ; a copy  of  any  byelaws  made  by  a rural  authority 
shall  also  be  transmitted  to  the  overseers  of  every  parish  to 

(1)  47  Viet.  c.  12,  s.  3 1 post. 

(2)  Under  io  & 11  Viet.  c.  34, 
s.  128. 

(3)  Ibid.  c.  89,  ss.  68,  69. 


(4)  Ibid.  c.  14,  s.  42. 

(5)  33  & 34  Viet.  c.  78,  s.  48. 

(6)  50  & 51  Viet.  c.  48,  s.  6,  post. 
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which  such  byelaws  relate,  to  be  deposited  with  the  public 
documents  of  the  parish,  and  to  be  open  to  the  inspection 
of  any  ratepayer  of  the  parish  at  all  reasonable  hours. 

Note. — Publication  of  Bye-laws. — Bye-laws  were  held  to  be 
sufficiently  published  by  being  “ printed  and  hung  up  in  the 
office’'  of  the  local  authority  in  pursuance  of  the  Public 
Health  Act,  1848,1  and  publication  under  the  Towns  Im- 
provement Act,  which  was  incorporated  in  the  local  Act  ot 
the  district  was  not  necessary.2 

Defacing  Notice-boards. — Sect.  306  imposes  a penalty  not 
exceeding  ^5  on  any  person  destroying  or  defacing  any  board 
on  which  a bye-law  is  inscribed. 

Sect.  186.  A copy  of  any  byelaws  made  under  this 
Act  by  a local  authority  (not  being  the  council  of  a 
borough),  signed  and  certified  by  the  clerk  of  such 
authority  to  be  a true  copy  and  to  have  been  duly  con- 
firmed, shall  be  evidence  until  the  contrary  is  proved  in 
all  legal  proceedings  of  the  due  making  confirmation  and 
existence  of  such  byelaws  without  further  or  other  proof. 

Note. — Proof  of  Bye-laws. — With  regard  to  the  proof  of  the 
bye-laws  made  by  a town  council,  see  note  to  following  section. 

Sect.  187.  Byelaws  made  by  the  council  of  any 
borough  under  the  provisions  of  [ section  ninety  of  the 
Act  of  the  sixth  year  of  King  William  the  Fourth , 
chapter  seventy-six ],  for  the  prevention  and  suppression 
of  certain  nuisances,  shall  not  be  required  to  be  sent  to 
a Secretary  of  State,  nor  shall  they  be  subject  to  the 
disallowance  in  that  section  mentioned ; but  all  the  pro- 
visions of  this  Act  relating  to  byelaws  shall  apply  to  the 
byelaws  so  made  as  if  they  were  made  under  this  Act. 

Note. — Bye-laws  of  Municipal  Corporation. — By  sect.  23  of 
the  Municipal  Corporations  Act,  1882,  “ nothing  in  this  section 
shall  interfere  with  the  operation  of  sect.  187  of  the  Public 
Health  Act,  1875  ; and  that  section  shall  have  effect  as  if  this, 
section  were  therein  referred  to  instead  of  sect.  90  of  the 
Municipal  Corporations  Act,  1835  ; but  nothing  in  the  Public 
Health  Act,  1875,  shall  be  construed  as  having  restricted  the 
meaning  or  scope  of  the  Municipal  Corporations  Act,  1835,  or 
as  restricting  the  meaning  or  scope  of  this  section,  with  respect 
to  prevention  or  suppression  of  nuisances.”  3 

The  bye-laws  which  a town  council  may  make  under  the 
Municipal  Corporations  Act,  are  “ for  the  good  rule  and 
government  of  the  borough,  and  for  prevention  and  suppres- 
sion of  nuisances  not  already  punishable  in  a summary 

(1)  11  & 12  Viet.  c.  63,  ss.  1 15,  272;  38  L.  T.  (n.s.)  223 ; 26  W.  R. 

116.  881. 

(2)  Fielding  v.  Rhyl  Improve-  (3)  45  8:46  Viet.  c.  50,  s.  23,  post, 

ment  Commissioners ,L.  R.  3 C.  P.  D. 
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manner  by  virtue  of  any  Act  in  force  throughout  the  borough.”  1 
Instances  of  bye-laws  made  under  this  enactment  will  be  found 
in  the  note  to  sect.  182. 2 The  bye-laws  relating  to  the  sup- 
pression of  nuisances  must  be  submitted  for  confirmation  to 
the  Local  Government  Board.  Those  relating  to  the  better 
administration  of  the  borough  will  remain  under  the  jurisdiction 
of  the  Secretary  of  State  for  the  Home  Department. 

Proof  of  Bye-laws. — By  the  Municipal  Corporations  Act, 
1882,  “ The  production  of  a written  copy  of  a bye-law  made 
by  the  council  under  this  Act,  or  under  any  former,  or  present, 
or  future  general  or  local  Act  of  Parliament,  if  authenticated 
by  the  corporate  seal  shall,  until  the  contrary  is  proved,  be 
sufficient  evidence  of  the  due  making  and  existence  of  the 
bye-law,  and,  if  it  is  so  stated  in  the  copy,  of  the  bye-law  having 
been  approved  and  confirmed  by  the  authority  whose  approval 
or  confirmation  is  required  to  the  making  or  before  the  enforcing 
of  the  bye-law.”  3 The  term  “ writing  ” includes  print,  and 
“ written  ” includes  printed.4 

Bye-laws  of  County  Council. — The  Local  Government  Act, 
1888,  which  enables  county  councils  to  make  bye-laws  in 
relation  to  their  county  for  the  purposes  mentioned  in  sect.  23 
of  the  Municipal  Corporations  Act,  1882,  also  extends  the 
above  section  of  the  present  Act  to  such  bye-laws.5 

Sect.  188.  The  provisions  of  this  Act  relating  to  bye- 
laws shall  not  apply  to  any  regulations  which  a local 
authority  is  by  this  Act  authorised  to  make ; neverthe- 
less, any  local  authority  may  cause  any  regulations  made 
by  them  under  this  Act  to  be  published  in  such  manner 
as  they  see  fit. 

Note. — Subjects  for  Regulations. — Local  authorities  may 
make  regulations  under  the  Act  with  respect  to  the  removal 
to  certain  hospitals  of  persons  infected  with  dangerous  infec- 
tious disorders  who  are  brought  within  their  district  by  ships 
or  boats,6  and  the  management  of  places  provided  for  post- 
mortem examinations.7  Urban  authorities  may  also  make  regu- 
lations with  respect  to  the  duties  and  conduct  of  the  officers  and 
servants  appointed  or  employed  by  them,8  and  with  respect 
to  committees  appointed  by  them.9  And  urban  and  rural 
authorities  (other  than  municipal  councils,  whose  proceedings 
are  regulated  by  the  Municipal  Corporations  Act,  1882,)  may 
make  regulations  with  respect  to  the  summoning,  notice,  place, 
management,  and  adjournment  of  their  meetings,  and  generally 
with  respect  to  the  transaction  and  management  of  their 
business  under  the  Act.10 


(1)  45  & 46  Viet.  c.  50,  s.  23, 
post ; and  see  ante , p.  435. 

(2)  Ante,  p.  435. 

(3)  45  & 46  Viet.  c.  50,  s.  24. 

(4)  Ibid.  s.  7 ; and  see  52  & 53 
Viet.  c.  63,  s.  20,  post. 

(5)  51  & 52  Viet.  c.  41,  s.  16  (ib 


(6)  Sect.  125. 

(7)  Sect.  143. 

(8)  Sect.  189. 

(9)  Sect.  200. 

(10)  Sched.  I.  i.  (i),  and  56  & 57 
Viet.  c.  73,  s.  59  (i)j  post. 
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Sect.  189.  Every  urban  authority  shall  from  time  to 
time  appoint  fit  and  proper  persons  to  be  medical  officer 
of  health,  surveyor,  inspector  of  nuisances,  clerk,  and 
treasurer : Provided  that  if  any  such  authority  is  em- 
powered by  any  other  Act  in  force  within  their  district 
to  appoint  any  such  officer,  this  enactment  shall  be 
deemed  to  be  satisfied  by  the  employment  under  this 
Act  of  the  officer  so  appointed,  with  such  additional 
remuneration  as  they  think  fit,  and  no  second  appoint- 
ment shall  be  made  under  this  Act.  Every  urban 
authority  shall  also  appoint  or  employ  such  assistants, 
collectors,  and  other  officers  and  servants  as  may  be 
necessary  and  proper  for  the  efficient  execution  of  this 
Act,  and  may  make  regulations  with  respect  to  the 
duties  and  conduct  of  the  officers  and  servants  so 
appointed  or  employed. 

Subject,  in  the  case  of  officers  any  portion  of  whose 
salary  is  paid  out  of  [ moneys  voted  by  Parliament ],  to  the 
powers  of  the  Local  Government  Board  under  this  Act, 
the  urban  authority  may  pay  to  the  officers  and  servants 
so  appointed  or  employed  such  reasonable  salaries,  wages, 
or  allowances  as  the  urban  authority  may  think  proper ; 
and,  subject  as  aforesaid,  every  such  officer  and  servant 
appointed  under  this  Act  shall  be  removable  by  the  urban 
authority  at  their  pleasure. 


Note. — Orders  of  Local  Government  Board . — The  reference 
in  the  above  section  to  officers,  any  portion  of  whose  salary  is 
paid  out  of  moneys  provided  by  Parliament,  is  now  to  be 
construed  to  refer  to  those  officers  in  respect  of  whose  salaries 
payment  is  made  by  a county  council  in  pursuance  of  the 
Local  Government  Act,  1888.1  The  Local  Government  Board 
are  authorized  by  sect.  191  to  prescribe  the  qualification,  mode 
of  appointment,  duties,  salary,  and  tenure  of  office  of  any  officer 
whose  salary  is  thus  paid ; and  the  Local  Government  Act, 
1888,  requires  the  county  council  to  pay  half  the  salary  of  a 
medical  officer  of  health  or  inspector  of  nuisances  appointed 
under  the  orders  of  the  Board.2  The  Board  may  also  under 
sect.  1 91  prescribe  the  qualification  and  duties  of  medical 
officers  of  health  whose  salaries  are  not  so  paid.  The  last 

(1)  51  & 52  Viet.  c.  41,  s.  24  (2,  c , 3),  post. 

(2)  Ibid.  s.  24  (2,  c),  post. 


V.]  Officers.  445 

orders,  with  respect  to  medical  officers  of  health  and  in-  38  & 39  Viet, 
spectors  of  nuisances,  made  by  the  Local  Government  Board  c<  55>  s.189,  n. 
under  these  provisions  will  be  found  in  Part  III.  of  this  work. 

Appointment  of  Officers. — The  appointment  of  an  officer 
need  not  be  by  an  instrument  under  seal,1  but  it  should  be 
entered  in  the  minutes  of  the  meeting  of  the  local  authority 
at  which  it  is  made,  so  that  the  fact  of  the  appointment 
having  been  made  may  be  capable  of  proof. 

With  reference  to  the  appointment  of  persons  to  temporary 
offices,  Mathew,  J.,  in  holding  that  an  architect  appointed  by 
a school  board  by  minute  signed  by  the  chairman  and  counter- 
signed by  the  clerk  in  accordance  with  the  Elementary  Educa- 
tion Act,  1 870, 2 could  recover  payment  for  his  services  without 
contract  or  appointment  under  seal,  said  that  it  was  argued 
that  the  architect  was  not  such  an  officer  of  the  board  as  was 
contemplated  by  the  rule  referred  to,  as  it  could  not  be  sup- 
posed that  his  services  were  to  be  more  than  of  a temporary 
character;  but  he  was  not  prepared  to  adopt  that  construc- 
tion. By  the  minute  the  plaintiff  was  appointed  the  architect 
of  the  board,  and  although  the  duties  of  the  architect  might 
not  be  onerous,  he  saw  no  reason  to  suppose  that  it  was  not 
intended  that  he  should  continue  to  act  whenever  his  services 
were  necessary.3 

A clerk  of  a Local  Board,  who  was  also  collector  of  rates, 
engaged  a law  stationer  to  assist  him  in  copying  the  valuation 
list  in  the  rate  book,  and  also  in  copying  the  rate  accounts. 

The  clerk  having  absconded,  the  Local  Board  were  held  not  to 
be  liable  for  the  law  stationer’s  bill.4  Nor  could  a contractor, 
employed  by  the  duly  appointed  engineer  of  a local  authority, 
recover  from  that  authority  payment  for  work  which  he  had 
done.5 

Uttering  a forged  testimonial  as  to  character,  knowing  it  to 
be  forged,  with  intent  to  deceive  and  thereby  obtain  a situation 
of  emolument,  is  a misdemeanour  at  common  law.6 

Security  is  to  be  given  by  all  officers  and  servants  who  are 
to  be  entrusted  with  money.7 

The  stamp  duties  formerly  charged  under  the  Stamp  Act, 

1 870, 8 on  the  “admission  and  appointment  or  grant  by  any 
writing  to  or  of  any  office  or  employment,”  were  abolished  in 

1875;9 

With  regard  to  the  appointment  of  the  same  person  to  more 


(1)  Smart  v.  West  Ham  Union , 
10  Ex.  867;  24  L.  J.  Ex.  201 ; Reg. 
v.  Greene , 17  Q.  B.  793;  21  L.  J. 
M.  C.  137  ; 16  Jur.  663  ; Smith  v. 
Hirsts  23  L.  T.  (n.s.)  665. 

(2)  33  & 34  Viet.  c.  75,  Sch.  III. 
r.  7. 

(3)  Scott  v.  Clifton  School  Board, 

L.  R.  14  Q.  B.  D.  500  ; 52  L.  T. 

(n.s. ) 105  ; 33  W.  R.  368  ; affirmed 

in  C.  A.,  see  C abate  v.  Ellis , p.  x. 


(4)  Meredith  v.  Radcliffe  Local 
Board , 43  J.  P.  819. 

(5)  Young  6°  Co.  v.  Mayor , <Src., 
of  Royal  Leamington  Spa , ante , p. 
399- 

(6)  Reg.  v.  Sharman , 23  L.  J. 
M.  C.  51;  18  Jur.  157;  6 Cox, 
C.  C.  312  ; Dears,  C.  C.  285. 

(7)  Sect.  194,  post. 

(8)  33  & 34  Viet.  c.  97. 

(9)  38  Viet.  c.  23,  s.  14. 
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38  & 39  Viet,  than  one  office,  see  sect.  192.  Officers  who  are  concerned  in 
c.  55,  s.189,  n.  contracts  made  with  the  local  authority  are  disqualified  by 
sect.  193. 

Officers  and  servants  who  were  appointed  previously  to  the 
passing  of  this  Act  hold  their  offices  and  employments  on  the 
same  terms  and  conditions  as  if  the  Act  had  not  been  passed,1 
and  those  who  are  or  have  been  deprived  of  their  offices  by 
this  Act  or  the  Public  Health  Act,  1872,  or  a provisional  order 
under  either  of  such  Acts,  without  being  appointed  to  an 
equally  remunerative  office  under  this  Act,  may  be  awarded 
compensation.2 

Duties  of  Officers . — Under  the  Public  Health  Act,  1848,3 
the  duties  of  officers  were  regulated  by  bye-laws,  but  now  they 
are  only  the  subject  of  regulations,  which  by  sect.  188  do  not 
require  confirmation  by  the  Local  Government  Board.  The 
duties  of  medical  officers  of  health,  and  of  those  inspectors  of 
nuisances  whose  salaries  are  partly  paid  by  the  county  council, 
are  prescribed  by  the  orders  of  the  Local  Government  Board.4 

Officers  of  local  authorities  are  protected  from  personal 
liability  in  actions  brought  against  them  in  respect  of  acts  done 
by  them  bonct  fide  in  the  execution  of  the  Act.5 

Salary  of  Officers. — The  appointment  does  not  create  a 
contract  on  the  part  of  the  sanitary  authority  to  pay  the  salary 
to  the  officer;  and  therefore  it  was  held  that  an  indebitatus 
action  would  not  lie  against  them  for  the  salary  if  payment  of 
it  were  withheld,  but  that  a mandamus  or  an  action  on  the 
case  was  the  proper  remedy.6 

In  another  case,  where  the  powers  and  duties  of  certain 
trustees  appointed  under  a local  Act  were  by  provisional  order 
vested  in  the  Local  Board  for  the  district,  one  of  those  duties 
being  to  pay  the  salary  of  the  organist  of  the  parish  church  out 
of  a certain  fund,  an  action  on  the  case  was  brought  by  the 
organist  against  the  Local  Board  for  a breach  of  duty  in  not 
paying  his  salary,  alleging  that  they  had  sufficient  funds  for  the 
purpose  (which  was  proved  at  the  trial).  It  was  held  that  the 
board  and  the  organist  stood  in  the  relation  of  trustee  and 
cestui  que  trust ; and  that  in  the  absence  of  a specific  appropri- 
ation of  a part  of  the  fund  to  the  plaintiff,  no  action  at  law  lay ; 
the  remedy  being  in  equity.7  So  where  a committee  who  were 
elected  annually  from  among  the  justices  of  the  county  were 
authorized  to  make  certain  contracts,  and  might  be  sued  in 
the  name  of  their  clerk,  it  was  held  that  an  action  was  main- 
tainable against  the  committee  for  the  time  being  in  the  name 
of  their  clerk  upon  a contract  for  works  entered  into  by  a 
former  committee  within  the  scope  of  their  authority  ; but, 


(1)  See  sect.  326,  post. 

(2)  Sect.  309,  post. 

(3)  11  & 12  Viet.  c.  63,  s.  37. 

(4)  Post,  Part  III. 

(5)  See  sect.  265  and  note. 


(6)  Bogg  v.  Pearse , 10  C.  B.  534  ; 
20  L.  J.  C.  P.  99. 

(7)  Edwards  v.  Lowndes , 1 E.  81 

B.  81  ; 22  L.  J.  Q.  B.  104  ; 17  Jur. 
412. 
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semble , that  the  plaintiff's  remedy  to  enforce  their  judgment  38  & 39 
would  be  by  bill  in  equity  or  mandamus.1  c-  55>  s-1 

A claim  to  a writ  of  mandamus  under  the  Common  Law 
Procedure  Act,  1854  2 (now  the  Judicature  Act,  18733),  could 
not  be  sustained  if  there  were  any  other  equally  effectual 
remedy;4  nor  can  a statutory  mandamus  be  granted  where 
there  is  no  right  of  action.5  In  an  action  by  executors  against 
the  clerk  to  Improvement  Commissioners  under  a local  Act, 
claiming  a writ  of  mandamus,  the  declaration  stated  that  the 
Commissioners  were  indebted  to  the  testator  for  the  “agreed 
salary  ” payable  by  them  to  him  for  services  rendered  by  him 
as  clerk  to  the  Commissioners  ; and  also  for  other  work  by 
him  “ as  the  attorney  of  and  otherwise  for  ” the  Commissioners 
in  and  about  the  business  of  the  Commissioners.  The  declara- 
tion then  alleged  “that  the  said  debts  became  and  were  a 
charge  on  any  moneys  which  might  be  in  the  hands  of  the 
Commissioners,  and  which  should  have  been  collected  by  them 
under  and  by  virtue  of  the  said  Act ; ” and  if  the  Commis- 
sioners should  not  have  in  their  hands  any  moneys  sufficient 
to  pay  such  debts,  “ then  such  debts  became  a charge  and 
were  chargeable  on  a rate  leviable  and  to  be  levied  by  the 
Commissioners  under  the  Act.”  The  defendants  pleaded  to 
so  much  of  the  debts  as  became  due  on  simple  contract,  the 
Statute  of  Limitations,  and  as  to  debts,  except  the  agreed 
salary,  that  no  signed  bill  was  delivered  in  pursuance  of  the 
Attorneys  Act,  1843; 6 also  that  the  Commissioners  had 
no  funds  whereout  they  could  pay  the  debts.  The  Court 
held  on  demurrer  that  the  declaration  was  bad,  inasmuch  as, 
assuming  that  the  services  in  respect  of  which  the  “ agreed 
salary”  was  claimed  were  payable  out  of  the  rates,  it  was 
consistent  with  the  plaintiffs’  allegations  that  the  other  ser- 
vices might  be  such  that  the  Commissioners  were  personally 
liable,  and  consequently  the  remedy  was  by  action,  and  not 
claim  by  mandamus.  Secondly,  on  the  same  principle,  that 
the  first  two  pleas  were  good ; and  semble , that  the  last  plea 
was  also  good.7  But  in  a subsequent  action  of  debt  against 
the  successor  of  the  defendant  in  the  previous  proceedings, 
the  Court  held  that  it  was  not  necessary  that  a clerk  appointed 
at  a fixed  salary,  who  was  an  attorney,  should  deliver  a signed 
bill  as  an  attorney,  under  the  Attorneys  Act,  1843,  in  respect 
of  his  salary.  The  plea  of  want  of  funds  was  also  held  to  be 
bad,  for  if  the  debt  were  due,  the  plaintiff  was  entided  to 
judgment,  whether  he  could  enforce  it  by  execution  or  not.8 


(1)  Kendall  v.  King,  17  C.  B. 
483  ; 25  L.  J.  C.  P.  132,  approved 
in  Hall  v.  Taylor,  post , p.  451. 

(2)  17  & 18  Viet.  c.  125,  s.  68. 

(3)  36  & 37  Viet.  c.  66,  s.  25  (8). 

(4)  Bush  v.  Beavan , infra. 

(5)  Baxter  v.  London  County 
Council , 63  L.  T.  (N.S.)  771  ; 55 

J-  391. 

(6)  6 & 7 Viet.  c.  73,  s.  37. 


(7)  Bush  v.  Beavan , 1 H.  & C. 
500  ; 32  L.  J.  Ex.  54  ; 8 Jur.  (N.S.) 
1015  ; 7 L.  T.  (N.S.)  106  ; 10  W.  R. 
845- 

(8)  Bush  v.  Martin , 2 H.  & C. 
31 1 ; 9 Jur.  (N.S.)  851 ; 10  Jur.  (N.S.) 
347  ; 33  L.  J.  Exch.  17  ; 8 L.  T. 
(N.S.)  509  ; 9 L.  T.  (N.S.)  510  ; n 
W.  R.  1078;  12  W.  R.  204;  27 
J.  P.  825. 
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The  Local  Government  Board  have  issued  orders  under 
sect.  191,  which  affect  the  salaries  of  medical  officers  of  health 
and  inspectors  of  nuisances,  when  such  salaries  are  partly  paid 
by  the  county  council.1 

By  the  Apportionment  Act,  1870,  salaries  “shall,  like 
interest  on  money  lent,  be  considered  as  accruing  from  day  to 
day,  and  shall  bekapportionable  in  respect  of  time  accordingly.”  2 

Under  sect.  189,  “reasonable  allowances  ” may  be  granted 
to  officers:  but  “there  is  no  power  to  give  gratuities  out 
of  rates.”  3 The  payment  of  a sum  of  jfioo  to  the  surveyor 
of  a Local  Board  of  Health  for  services  rendered  by  him  as 
an  engineer  beyond  the  scope  of  his  ordinary  duties  was 
held  to  have  been  legal.4  The  officer  must  not  however 
enter  into  any  contract  with  the  local  authority  beyond  the 
acceptance  of  his  appointment  or  employment : see  sect.  193, 
and  the  note  to  that  section. 

Removal  of  Officers . — Where  there  is  a discretionary  power 
to  remove,  it  may  be  exercised  without  notice  to  the  party  and 
without  any  statement  of  the  grounds  of  removal.5  Thus  the 
Poor  Law  Commissioners  (now  the  Local  Government  Board) 
had  a discretion  to  remove  the  paid  officers  of  any  parish  or 
union ; and  it  was  held  that  they  might  order  the  removal  of 
one  of  such  officers,  though  no  charge  had  been  made,  nor  any 
notice  given  to  the  officer,  nor  an  opportunity  afforded  him 
for  making  any  defence.6 

The  court  refused  a quo  warranto  against  the  clerk  to  a Local 
Board  at  the  instance  of  a former  clerk  who  had  been  dis- 
missed, because  the  board  had  power  to  dismiss  the  clerk  at 
their  pleasure,  and  the  intention  of  the  majority  of  the  board 
being  to  dismiss  him,  it  would  be  idle  to  reinstate  him.  Semble , 
the  resolution  dismissing  an  officer  is  a fresh  and  independent 
resolution,  and  not  a rescission  of  the  original  resolution  ap- 
pointing him,  so  as  to  require  a month’s  notice  to  be  given 
before  moving  it  in  accordance  with  the  board’s  regulations  as 
to  meetings  and  proceedings.7 

Where  certain  town  commissioners  in  Ireland  had  resolved 
that  their  then  clerk  be  dismissed  and  another  person  ap- 
pointed, and  no  notice  of  the  proposal  to  do  this  had  been 
given  to  the  commissioners  before  the  meeting,  in  pursuance 
of  sect.  43  of  the  Commissioners  Clauses  Act,  1847, 8 which 


(1)  See  these  orders  in  Part  III., 
post. 

(2)  33  & 34  Viet.  c.  35,  ss.  2,  5. 

(3)  Per  Blackburn,  J.,  in  Ex 
parte  Mellish,  8 L.  T.  (n.s.)  47. 

(4)  Reg.  v.  Gloucester,  Mayor, 
&c.,  33  L.  T.  (o.s.)  145  : 23  J.  P. 
709. 

(5)  Teg.  v.  Governors  of  Darling- 
ton, 6 Q.  B.  682  ; 14  L.  J.  Q.  B.  67. 

(6)  Ex  parte  Teather,  1 L.  M.  & 

P.  7 ; s.  c.  nom.  Re  Teather  and 


The  Poor  Law  Commissioners,  19 
L.  J.  M.  C.  70 ; and  see  Donahoo 
v.  Local  Government  Board,  46 
L.  T.  (n.s.)  300  ; s.  c.  nom  Donahoo 
v.  Dodson,  34  W.  R.  334. 

(7)  Ex  parte  Richards,  L.  R.  3 
Q.  B.  D.  368  ; 47  L.  J.  Q.  B.  498  5 
38  L.  T.  (N.s.)  684  ; 26  W.  R.  695  ; 
s.  c.  nom.  Reg.  v.  Jones,  42  J.  P. 
614. 

(8)  10  & 11  Viet.  c.  16,  s.  43. 
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requires  notice  to  be  given  of  “any  business  other  than  38  & 39  Vict- 
ordinary business,”  the  dismissal  and  appointment  were  held  c#  55>  s-i89>  n- 
to  have  been  illegal.1 

A conviction  for  treason  or  felony  will  vacate  any  public 
office,  which  the  person  convicted  may  hold.2 

Superannuation . — For  the  scale  of  allowances  on  com- 
pulsory retirement  adopted  by  the  Local  Goverment  Board, 
see  the  note  to  sect.  309. 

Clerk. — The  rights  and  position  of  a clerk  whose  tenure  of 
office  is  regulated  by  sect.  12  of  the  Public  Health  Act,  1872, 
are  not  affected  by  this  Act.3 

A municipal  corporation  ordered  to  answer  interrogatories  in 
an  action  “ by  their  town  clerk  or  some  other  qualified  person,” 
answered  by  their  town  clerk,  who,  being  a solicitor,  claimed 
privilege  on  the  ground  that  his  information  was  derived  from 
communications  received  by  him  in  his  capacity  of  solicitor ; 
but  it  was  held  that,  as  the  corporation  had  elected  to  answer 
by  their  town  clerk,  his  privilege  was  waived.4  Where,  how- 
ever, the  order  was  only  made  “for  the  examination  of  S.  B., 
the  town  clerk  of  the  plaintiffs,”  the  last-cited  case  was  dis- 
tinguished and  the  claim  of  privilege  allowed.5 

Treasurer. — Nothing  in  this  Act  affects  the  rights  or  position 
of  any  treasurer  the  tenure  of  whose  office  is  regulated  by 
sect.  12  of  the  Public  Health  Act,  187  2. 6 

It  is  necessary  that  some  responsible  individual  should  be 
appointed  treasurer  : the  Act  is  not  satisfied  by  the  appointment 
of  a banking  company  as  treasurer.7  Guardians  were  held  to 
be  entitled  to  recover  from  the  sureties  of  their  treasurer,  not- 
withstanding the  stoppage  of  the  bank  at  which  he  had  kept 
his  union  account,  if  they  had  not  acknowledged  the  bankers 
as  their  own  bankers.8  But  not  if  they  had  so  acknowledged 
them.9 

With  regard  to  the  liability  of  a treasurer  of  a local  authority 
for  money  belonging  to  the  authority  in  his  hands  placed  to 
different  accounts,  the  following  decision  is  important.  The 
Corporation  of  Preston  (who  besides  their  municipal  character 
filled  that  of  managers  of  the  public  baths  and  wash-houses 
under  the  Baths  and  Wash-houses  Acts,  and  of  Local  Board  of 
Health  under  the  Public  Health  Act,  1848)  kept  three  separate 
accounts  at  their  bankers,  viz.  1.  “ The  Corporation  of  Preston 


(1)  Reg.  v.  Cunningham , 16  L.  R. 

Ir.  206. 

(2)  33  & 34  Wet.  c.  23,  s.  2. 

(3)  Sect.  318,/^. 

(4)  Swansea , Mayor , drc.,  of  v. 
Quick , L.  R.  5 C.  P.  D.  106  ; 49 
L.  J.  C.  P.  157;  41  L.  T.  (N.s.) 
758;  28  W.  R.  371;  44  L P.37<- 

(5)  Mayor,  &c.,  of  Salford  v. 

Lever , L.  R.  24  Q.  B.  D.  695  ; 59 

L.  J.  Q.  B.  248  ; 62  L.  T.  (N.S.) 
434;  54  J-  P-  519. 


(6)  Sect.  318,  post. 

(7)  See  Re  West  of  England  and 
South  Wales  District  Bank;  Ex 
parte  Swansea  Friendly  Society,  L.  R. 

11  Ch.  D.  768  ; 48  L.  J.  Ch.  577  ; 
40  L.  T.  (N.S.)  551  ; 27  W.  R.  596  ; 
43  J.  P.  637. 

(8)  Cosford  Union  v.  Gnmwade , 
Loc.  Gov.  Chron.  1892,  p.  814. 

(9)  Colchester  Union  v.  Moy,  68 
L.  T.  (N.S.)  564  ; 57  J.  P.  265. 
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38  & 39  Viet.  Account;”  2.  “The  Corporation  Baths  and  Wash-houses 
c.  55.-  s-i89>  n-  Revenue  Account,”  and  3.  “The  Preston  Local  Board  of 
Health  Account.”  Upon  the  first  account  they  were  indebted 
to  the  bank,  and  upon  the  other  two  the  bank  was  indebted  to 
them  in  an  equal  amount.  In  an  action  brought  by  the  banker 
to  recover  the  balance  due  to  him  on  account  No.  1,  it  was 
held  that  the  corporation  were  entitled  to  set  off  the  debts  due 
to  them  on  the  other  two  accounts,  for  though  the  accounts 
were  separate  the  defendants  were  creditors  in  the  first  account 
and  debtors  in  the  second,  and  in  the  same  right.1 

Medical  Officer  of  Health. — The  county  council  may  appoint 
one  or  more  medical  officers  of  health,  and  an  urban  or  rural 
authority  may  utilise  his  or  their  services  on  terms  agreed 
upon  between  the  council  and  the  local  authority,  in  which 
case  the  local  authority  need  not  appoint  a separate  medical 
officer.2 

With  regard  to  the  appointment  and  duties  of  medical 
officers  of  health  in  urban  districts,  see  the  note  to  sect.  19 1. 
v No  person  can  hold  any  appointment  as  a medical  officer  of 
health  unless  he  is  registered  under  the  Medical  Acts ; 3 and 
the  words  “ legally  qualified  medical  practitioner”  are  to  be 
construed  to  mean  a person  registered  under  those  Acts.4 
Further  qualifications  are  added  by  the  Local  Government  Act, 
1888,  which  requires  newly-appointed  medical  officers  of  health 
to  be  legally  qualified  for  the  practice  of  midwifery  as  well  as 
medicine  and  surgery,  and  in  the  case  of  appointments  made 
after  the  1st  January,  1892  (subject  to  certain  exceptions),  to 
be  registered  as  holders  of  diplomas  in  sanitary  science,  public 
health  or  state  medicine.5 

By  the  Medical  Act,  1886,  “ Every  registered  practitioner 
to  whom  a diploma  for  proficiency  in  sanitary  science, 
public  health,  or  state  medicine,  has  after  special  examina- 
tion been  granted  by  any  college  or  faculty  of  physicians  or 
surgeons  or  university  in  the  United  Kingdom,  or  by  any 
such  bodies  acting  in  combination,  shall,  if  such  diploma 
appears  to  the  Privy  Council  or  to  the  General  Council  to 
deserve  recognition  in  the  medical  register,  be  entitled,  on 
payment  of  such  fee  as  the  General  Council  may  appoint, 
to  have  such  diploma  entered  in  the  said  register,  in 
addition  to  any  other  diploma  or  diplomas  in  respect  of  which 
he  is  registered.”  6 

The  same  person  may,  with  the  sanction  of  the  Local 
Government  Board,  be  medical  officer  of  health  for  two  or 
more  districts.7  Medical  and  other  officers  may  be  specially 


(1)  Pedder  v.  Mayor , &=c.,  of 
Preston , 12  C.  B.  (N.s.)  535  ; 9 Jur. 
(n.s.)  496 ; 31  L.  J.  C.  P.  291  ; 6 
L.  T.  (N.s.)  1540;  10  W.  R.  773. 

(2)  51  & 52  Viet.  c.  41,  s.  17, 
post. 

(3)  21  & 22  Viet.  c.  90,  ss.  34, 


36  ; 23  & 24  Viet.  c.  7 ; 49  & 5° 
Viet.  c.  48. 

(4)  21  & 22  Viet.  c.  90,  s.  34. 

(5)  51  & 52  Viet,  c.41,  s.  impost. 

(6)  49  & 50  Viet.  c.  48,  s.  21. 

(7)  See  sect.  191,  post. 
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appointed  when  the  Local  Government  Board  have  issued  38&39Vict. 
regulations  on  the  outbreak  of  a formidable  epidemic,  &C.1  c'  9,  n. 

Surveyor. — A civil  engineer,  who  had  been  in  the  employ- 
ment of  a local  board  as  assistant-surveyor,  was  on  the  death 
of  the  surveyor  appointed  “ surveyor  to  the  board  until  a per- 
manent surveyor  be  appointed.”  It  was  held  that  he  was  not 
competent  to  make  a report,  as  “ surveyor”  of  the  board, 
under  sect.  16,  with  respect  to  the  necessity  for  carrying  a 
sewer  through  certain  private  land.1 2 

Inspector  of  Nuisances. — A police  officer  cannot  hold  the 
office  of  inspector  of  nuisances.3 

With  regard  to  the  appointment  and  duties  of  inspectors  of 
nuisances  in  urban  districts,  see  the  orders  of  the  Local 
Government  Board  on  the  subject.4 

The  British  Institute  of  Public  Health  have  issued  regula- 
tions and  a syllabus  for  the  examinations  for  their  certificate  of 
competency  as  a sanitary  inspector.5 

Solicitor. — With  regard  to  the  employment  of  a solicitor  by 
a local  authority,  it  was  held  that  it  was  within  the  scope  of 
the  authority  of  certain  Commissioners  invested  with  rating 
powers,  and  powers  to  appoint  officers,  to  employ  an  attorney, 
and  that  the  attorney  so  employed  might  recover  in  an  action 
against  the  clerk  of  the  Commissioners  in  a succeeding 
year — the  Commissioners  suing  and  being  sued  by  their 
clerk.6 

It  has  been  laid  down  that  a municipal  corporation  cannot 
retain  a solicitor  otherwise  than  under  their  common  seal, 
except  in  the  City  of  London.7  But  it  was  held,  on  an 
objection  to  the  signatures  to  a notice  of  appeal  to  quarter 
sessions,  that  the  retainer  of  a solicitor  for  a corporation,  whose 
directors  had  express  power  under  their  special  Act  to  appoint 
officers  and  enter  into  contracts,  need  not  be  under  seal.8 
And  in  an  action  by  a Local  Board  for  a mandamus  to  their 
clerk,  who  was  a solicitor,  to  deliver  up  certain  papers  on  which 
he  claimed  a lien  for  costs,  James,  L.J.,  said  that  a suggestion 
that  the  plaintiffs  intended  to  raise  the  point  that  the  defendant 
had  not  been  appointed  their  solicitor  under  seal  was  a sugges- 
tion that  they  were  going  to  do  a most  dishonest  thing ; but  he 
did  not  think  that  point  could  be  raised  with  success.9  But  in 


(1)  See  sect.  136,  ante. 

(2)  Lewis  v.  Weston-super-Mare 
Local  Board , ante , p.  62. 

(3)  Circular  of  Home  Office,  2nd 
December,  1873. 

(4)  Post,  Part  III. 

(5)  These  are  set  out  in  the  Local 
Government  Chronicle  of  the  23rd 
July,  1892,  p.  624. 

(6)  Hall  v.  Taylor,  E.  B.  & E. 

107  ; 27  L.  J.  Q.  B.  31 1 ; 4 Jur. 

(n.s.)  877;  23  J.  P.  20;  following 


Kendall  v.  King , ante,  p.  447. 

(7)  Arnold  v.  Mayor,  &>c.,  of 
Poole,  4 Man.  & Gr.  860 ; Sutton  v. 
Spectacle  Makers  Company , 10  L.  T. 
(N.S.)  411  ; 12  W.  R.  742. 

(8)  Reg.  v.  Ctimberland  yj.,  5 
D.  & L.  431,  n.  ; 17  L.  J.  Q.  B. 
102;  12  Jur.  1025. 

(9)  Newington  Local  Board  v. 
Eldridge,  Times  newspaper,  26th 
July,  1879 ; L.  R.  12  Ch.  D.  349. 
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38  & 39  Viet. 
C.55,  s.189,  n. 
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a case  at  nisi prius , Lopes,  J.,  on  the  authority  of  the  Wim- 
bledon case,1  ruled  that  a solicitor,  not  retained  under  seal, 
could  not  recover  the  amount  of  his  bill  of  costs  for  opposing 
a Railway  Bill  on  behalf  of  a highway  board,  nor  even  his  out 
of  pocket  expenses,  as  the  petitioning  against  the  Bill  was  not 
incidental  to  the  purposes  for  which  the  board  was  con- 
stituted.2 If,  however,  the  bill  is  paid  by  the  local  authority, 
the  want  of  a retainer  under  seal  does  not  render  the  payment 
illegal.3 

Sect.  190.  Every  rural  authority  shall  from  time  to 
time  appoint  fit  and  proper  persons  to  be  medical  officer 
or  officers  of  health,  and  inspector  or  inspectors  of 
nuisances ; they  shall  also  appoint  such  assistants  and 
other  officers  and  servants  as  may  be  necessary  and  proper 
for  the  efficient  execution  of  this  Act. 

There  may  be  awarded  to  the  clerk  and  treasurer  of 
the  guardians  of  any  union,  in  respect  of  the  additional 
duties  of  such  officers  under  this  Act,  such  remuneration 
as  the  rural  authority  may,  with  the  approval  of  the 
Local  Government  Board,  determine.  If  the  clerk  of 
the  union  is  unable  or  unwilling  to  undertake  such 
additional  duties,  the  assistant  clerk  of  the  union  shall 
be  appointed  to  discharge  the  same,  with  such  remunera- 
tion as  aforesaid. 

Note. — Appointmetit  of  Officers. — See  the  notes  to  the  pre- 
ceding section. 

With  regard  to  the  transfer  of  existing  officers  from  the  rural 
sanitary  authority  to  the  rural  district  council,  and  payment  of 
compensation  to  those  who  sustain  loss  of  emoluments,  see 
sect.  81  of  the  Local  Government  Act  1894. 4 

The  stamp  duties  formerly  charged  under  the  Stamp  Act, 
18705,  on  the  “ admission  and  appointment  or  grant  by  any 
writing  to  or  of  any  office  or  employment,”  are  repealed.6 

Superannuation  of  Poor  Law  Officers. — By  the  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1876,  “ if  any  officer 
seek  a superannuation  allowance  from  the  guardians  of  any 
union  or  parish,  or  from  the  overseers  of  any  such  parish 
under  any  statute  applicable  to  such  allowance,  his  service  as 
a registrar  of  marriages,  or  under  any  of  the  provisions  of  the 
Sanitary  Acts  as  defined  by  the  Public  Health  Act,  1875,  or  °f 
that  Act,  shall  not  operate  to  prevent  him  from  obtaining  the 
same.  1 

(1)  Hunt  v.  Wimbledon  Local  (4)  56  & 57  Viet.  c.  73,  s.  81, 

Board , ante , p.  398.  post. 

(2)  Phelps  v.  Upton  Snodsbury  (5)  33  & 34  Viet.  c.  97. 

Highway  Board , 49  J.  P.  408.  (6)  38  Viet.  c.  23,  s.  14. 

(3)  Reg.  v.  Brest , ante,  p.  400.  (7)  39  & 4°  Viet.  c.  61,  s.  17. 
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Further  with  regard  to  the  superannuation  of  poor  law 
officers,  see  the  Poor  Law  Officers  Superannuation  Acts,  1864, 
1896,  and  1897.1  As  to  the  establishment  of  a superannuation 
scheme  by  a local  authority  without  statutory  powers  in  that 
behalf,  see  the  cases  cited  below.2 

Clerk. — The  Public  Health  Act,  187 2, 3 made  it  compulsory 
on  the  clerk  of  the  union  to  take  upon  himself  the  office  and 
duties  of  clerk  to  the  rural  sanitary  authority.  The  Sanitary 
Law  Amendment  Act,  1874,4  permitted  the  appointment  of  the 
assistant  clerk  of  a union  or  parish,  where  the  clerk  was  un- 
willing or  incompetent  to  act  for  the  guardians  in  discharge  of 
their  sanitary  duties.  The  present  Act,  by  the  above  section, 
required  the  assistant  clerk  to  be  appointed  where  the  clerk  of 
a union  was  unable  or  unwilling  to  undertake  the  duties  of 
clerk  to  the  sanitary  authority. 

The  Local  Government  Act,  1894,  which  makes  the  rural 
district  council  a distinct  body  corporate  from  the  Board  of 
Guardians,  does  not  contain  any  provision  for  the  appoint- 
ment of  a clerk  to  the  district  council  after  the  termination  of 
the  office  of  the  existing  clerk  to  the  rural  sanitary  authority ; 
and  it  is  not  clear  whether,  on  the  occurrence  of  a subsequent 
vacancy,  the  clerk  or  assistant  clerk  to  the  guardians  will, 
under  the  latter  part  of  the  section,  which  is  not  repealed, 
have  a right  to  the  office  of  clerk  to  the  district  council. 

Where  a rural  district  council  delegate  powers  to  a parish 
council  under  sect.  202  of  the  present  Act  and  sect.  15  of  the 
Local  Government  Act,  1894,  the  parish  council  are,  unless 
the  district  council  otherwise  direct,  to  have  the  services  of 
the  clerk  of  the  district  council.5 

Treasurer. — Quo  warranto  does  not  lie  for  the  office  of 
treasurer  of  a rural  district  council.6 

Medical  Officer  of  Health. — Instead  of  appointing  a separate 
medical  officer,  the  rural  authority  may,  if  the  county  council 
have  appointed  a medical  officer  of  health,  arrange  with  the 
council  to  utilise  the  services  of  that  officer.7 

With  regard  to  the  qualification,  appointment,  and  duties  of 
medical  officers  of  health,  see  sect.  191,  and  the  note  to  that 
section. 


38  & 39  Viet, 
c.  55,  s.  190,  n. 


Medical  and  other  officers  may  also  be  specially  appointed 
when  the  Local  Government  Board  have  issued  regulations 
on  the  outbreak  of  a formidable  epidemic,  &c.,8  and  districts 
may  be  united  for  the  purpose  of  appointing  a medical  officer 
of  health.9 


(1)  27  & 28  Viet.  c.  42  ; 59  & 60 
Viet.  c.  56  ; 60  & 61  Viet.  c.  28. 

(2)  Phillips  v.  London  School 
Board  ; Cocker  ton  v.  Londo?i  School 
Board,  L.  R.  1898,  2 Q.  B.  447  ; 
67  L.  J.  Q.  B.  874;  79  L.  T.  (n.S.) 
50;  46  W.  R.  658. 

(3)  35  & 36  Viet.  c.  79,  s.  12. 


(4)  37  & 38  Vict.  c-  89,  s.  6. 

(5)  56  & 57  Viet.  c.  73,  s.  17  (5), 
post. 

(6)  Reg.  v.  Wells,  43  W.  R.  576. 

(7)  51  & 52  Vict.  c.  41,  s.  17, 
post. 

(8)  See  sect.  136,  ante. 

(9)  Sect.  286. 


38  & 39  Viet, 
c.  55,  s.  191. 
As  to  medical 
officer  of 
health,  &c. 
P.H.,  s.  40. 
P.Hi  1872, 
s.  10. 

P.H.  1874, 
s.  5. 
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Sect.  191.  A person  shall  not  be  appointed  medical 
officer  of  health  under  this  Act  unless  he  is  a legally 
qualified  medical  practitioner ; and  the  Local  Govern- 
ment Board  shall  have  the  same  powers  as  it  has  in  the 
case  of  a district  medical  officer  of  a union  with  regard 
to  the  qualification,  appointment,  duties,  salary,  and 
tenure  of  office  of  a medical  officer  of  health  or  other 
officer  of  a local  authority  any  portion  of  whose  salary  is 
paid  out  of  [ moneys  voted  by  Parliament ],  and  may  by 
order  prescribe  the  qualification  and  duties  of  other 
medical  officers  of  health  appointed  under  this  Act. 

The  same  person  may,  with  the  sanction  of  the  Local 
Government  Board,  be  appointed  medical  officer  of  health 
or  inspector  of  nuisances  for  two  or  more  districts,  by 
the  local  authorities  of  such  districts ; and  the  Local 
Government  Board  shall  by  order  prescribe  the  mode  of 
such  appointment,  and  the  proportions  in  which  the 
expenses  of  such  appointment  and  the  salary  and  charges 
of  such  officer  shall  be  borne  by  such  authorities. 

Any  district  medical  officer  of  a union  may,  with  the 
sanction  of  the  Local  Government  Board  and  subject  to 
such  conditions  as  the  said  Board  may  prescribe,  be 
appointed  a medical  officer  of  health ; and  a medical 
officer  of  health  may  exercise  any  of  the  powers  with 
which  an  inspector  of  nuisances  is  invested  by  this  Act. 

In  case  of  illness  or  incapacity  of  the  medical  officer 
of  health,  a local  authority  may  appoint  and  pay  a deputy 
medical  officer,  subject  to  the  approval  of  the  Local 
Government  Board. 

Note. — Orders  of  Local  Government  Board. — The  reference 
in  the  above  section  to  officers  any  portion  of  whose  salary  is 
paid  out  of  moneys  provided  by  Parliament  is  now  to  be  con- 
strued to  refer  to  those  officers  in  respect  of  whose  salaries 
payment  is  made  by  a county  council  in  pursuance  of  the 
Local  Government  Act,  1888.1 

The  following  are  the  general  orders  relating  to  medical 
officers  of  health  which  are  at  present  in  force,  viz. — Orders 
of  the  nth  November,  1872,  relating  to  the  qualification, 
appointment,  tenure  of  office,  duties,  and  remuneration  of 
medical  officers  appointed  by  urban  authorities  before  the 
26th  March,  1880,  where  portion  of  the  salary  is  repaid  by  the 
county  council.  A similar  order  of  the  8th  March,  1880,  re- 
lating to  the  officers  appointed  after  the  date  above  mentioned, 
and  before  the  25th  March,  1891.  An  order  of  the  9th  March, 
1880,  relating  to  the  qualification  and  duties  of  urban  medical 
officers  of  health  appointed  between  the  25th  March,  1880, 

(1)  51  & 52  Viet.  c.  41,  s.  24  (2,  c,  3),  post. 
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and  the  25th  March,  1891,  where  none  of  their  salary  is  3s  & 39  Viet, 
repaid  by  the  county  council.  Similar  orders  for  medical  c' s*I9i> n- 
officers  of  health  of  rural  authorities,  dated  respectively  the 
nth  November,  1872,  the  nth  March,  1880,  and  the  12th 
March,  1880 ; and  two  orders  of  the  23rd  March,  1891, 1 re- 
lating to  the  appointment,  tenure  of  office,  salary,  and  duties 
of  medical  officers  of  health  of  urban  and  rural  authorities 
respectively,  whose  salaries  are  partly  paid  by  the  county 
council,  and  to  the  duties  only  of  the  officers  whose  salaries 
are  not  so  paid,  where  the  appointments  or  re-appointments  are 
subsequent  to  the  25th  March,  1891.  General  orders  of  the 
19th  July,  1883,.  have  also  been  issued  for  the  medical  officers 
of  port  sanitary  authorities.  Special  orders  authorize  the 
appointment  and  deal  with  the  qualification,  salary,  &c.,  of 
medical  officers  appointed  for  two  districts  jointly. 

The  general  orders  for  inspectors  of  nuisances  are  as 
follows  General  order  of  the  nth  November,  1872,  relating 
to  the  appointment,  tenure  of  office,  duties,  and  remuneration 
of  inspectors  appointed  by  urban  authorities  before  the  26th . 

March,  1880,  where  portion  of  the  salary  is  repaid  by  the 
county  council.  A similar  order  of  the  10th  March,  1880, 
relating  to  the  officers  appointed  subsequently  to  that  date, 
and  before  the  25th  March,  1891.  Corresponding  orders  for 
inspectors  appointed  by  rural  authorities,  dated  respectively 
the  nth  November,  1872,  and  the  13th  March,  1880.  And 
the  above-mentioned  orders  of  the  23rd  March,  1891, 1 re- 
lating to  urban  and  rural  inspectors  appointed  subsequently  to 
the  25th  March,  1891. 

A “ legally  qualified  medical  practitioner  ” means  one  who  y 
is  registered  under  the  Medical  Acts.2  The  Local  Govern- 
ment Act,  1888,  requires  medical  officers  of  health  to  be 
legally  qualified  for  the  practice  of  midwifery  as  well  as  of 
medicine  and  surgery,  except  so  far  as  the  Local  Government 
Board  may  in  special  cases  dispense  with  such  qualifications ; 
and  in  the  case  of  medical  officers  of  health  appointed  after 
the  1st  January,  1892,  for  districts  containing  populations  of 
50,000  or  more,  the  same  Act  requires  them  to  have  a diploma 
in  sanitary  science,  public  health,  or  state  medicine,  unless 
they  have  held  appointments  as  medical  officers  or  inspectors 
of  the  Local  Government  Board,  or  had  for  three  years 
before  the  date  above  mentioned  been  medical  officers  of 
health  for  districts  with  populations  of  20,000  or  more.3  The 
Act  also  requires  district  medical  officers  of  health  to  send 
copies  of  their  periodical  reports  to  the  county  council.4 

Joint  Appointments . — See  also  sect.  286,  under  which  two  or 
more  districts  may  be  united  for  the  purpose  of  appointing  a 
medical  officer  of  health. 

The  following  memorandum  dated  February,  1876,  relative 

(1)  Post,  Part  III.  (3)  51  & 52  Viet.  c.  41,  s.  18. 

(2)  See  mite,  p.  450.  (4)  Ibid.  s.  19. 


38  & 39  Viet, 
c.  55,  s.191,  n. 
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to  the  joint  appointment  of  medical  officers  of  health  or  of 
inspectors  of  nuisances  for  two  or  more  sanitary  districts,  was 
issued  by  the  Local  Government  Board. 

“By  sect.  189  of  the  Public  Health  Act,  1875,  every  urban 
sanitary  authority  is  required  to  appoint,  from  time  to  time,  fit 
and  proper  persons  to  be  medical  officer  of  health  and  inspector 
of  nuisances;  and  by  sect.  190,  every  rural  sanitary  authority 
is  required  to  appoint,  from  time  to  time,  fit  and  proper  persons 
to  be  medical  officer  or  officers  of  health  and  inspector  or 
inspectors  of  nuisances. 

“By  sect.  191,  sub-sect.  2,  it  is  enacted  that  the  same 
person  may,  with  the  sanction  of  the  Local  Government 
Board,  be  appointed  medical  officer  of  health  or  inspector  of 
nuisances  for  two  or  more  districts,  by  the  local  authorities  of 
such  districts  ; and  that  the  Local  Government  Board  shall, 
by  order,  prescribe  the  mode  of  such  appointment,  and  the 
proportions  in  which  the  expenses  of  such  appointment  and 
the  salary  and  charges  of  the  officer  shall  be  borne  by  the 
authorities. 

“ In  those  cases  in  which  sanitary  authorities,  whether  urban 
or  rural,  propose  to  make  appointments  in  pursuance  of 
sect.  1 91,  sub-sect.  2,  the  following  course  of  proceeding 
should  be  adopted. 

“ Each  of  the  authorities  proposing  to  combine  should  pass 
a resolution  agreeing  to  combine  with  the  other  authorities 
in  the  appointment  of  the  same  person  as  medical  officer  of 
health  or  inspector  of  nuisances,  as  the  case  may  be : and, 
when  an  arrangement  has  been  arrived  at  as  to  the  period  for 
which  the  appointment  is  to  be  made,  the  amount  of  the  salary 
to  be  paid  to  the  officer  when  appointed,  and  the  proportions 
to  be  borne  by  each  authority,  copies  of  the  resolutions 
embodying  the  proposals  should  be  transmitted  to  the  Local 
Government  Board  for  their  consideration. 

“ If  the  proposal  be  sanctioned  by  the  Board,  they  will 
then  issue  the  order  required  by  the  statute.  The  order  will 
provide : — 

“ (a)  For  the  election  of  a joint  committee,  to  consist  of  a 
certain  number  of  members  of  each  authority,  upon  whom  the 
appointment  of  the  officer  will  devolve. 

“ (b)  For  convening  a meeting  of  the  joint  committee,  at 
which  the  appointment  is  to  be  made  in  the  mode  prescribed 
by  the  order. 

“ (c)  For  the  appointment  of  the  clerk  of  one  of  the  autho- 
rities to  act  as  clerk  to  the  committee,  for  the  purpose  of 
conducting  the  requisite  proceedings  in  regard  to  the  appoint- 
ment. 

“ (d)  For  the  proportions  in  which  the  salary  and  charges 
of  the  officer,  as  well  as  the  expenses  of  the  appointment, 
including  the  remuneration  of  the  clerk  of  the  joint  committee, 
shall  be  borne  by  the  several  authorities. 


Officers. 


457 


v.] 

“ (e)  For  the  tenure  of  office  and  duties  of  the  officer;  and 
also  for  his  qualification  in  the  case  of  a medical  officer  of  health. 

“ (/)  For  the  re-appointment,  from  time  to  time,  of  the 
person  elected  under  the  order,  provided  that  the  sanitary 
authorities  by  whom  the  appointment  was  made  should  be 
desirous  of  continuing  his  appointment  for  a further  period. 

“ When  the  appointment  has  been  duly  made  in  pursuance 
of  the  order,  the  clerk  to  the  joint  committee  should  forthwith 
report  the  appointment  to  the  ALocal  Government  Board  for 
their  approval.” 

The  Local  Government  Board  may,  in  certain  cases,  by 
order  to  be  made  on  a representation  to  them  showing  the 
desirability  of  the  order,  unite  any  two  or  more  districts  wholly 
or  partially  in  the  same  county  for  the  purpose  of  appointing  a 
single  medical  officer  of  health  for  them.1 

Sect.  192.  The  same  person  maybe  both  surveyor  and 
inspector  of  nuisances ; but  neither  the  person  holding 
the  office  of  treasurer,  nor  his  partner,  nor  any  person  in 
the  service  or  employ  of  them  or  either  of  them,  shall  be 
eligible  to  hold,  or  shall  in  any  manner  assist  or  officiate 
in  the  office  of  clerk  ; and  neither  the  person  holding  the 
office  of  clerk,  nor  his  partner,  nor  any  person  in  the 
service  or  employ  of  them,  or  either  of  them,  shall  be 
eligible  to  hold,  or  shall  in  any  manner  assist  or  officiate 
in  the  office  of  treasurer. 

Any  person  offending  against  this  enactment  shall 
forfeit  and  pay  the  sum  of  one  hundred  pounds,  which 
may  be  recovered  by  any  person,  with  full  costs  of  suit, 
by  action  of  debt. 

Note. — Disqualification  for  Office. — This  and  the  four  fol- 
lowing sections  apply  to  officers  of  rural  as  well  as  of  urban 
authorities. 

A person  who  holds  any  paid  office  under  a parish  or  non- 
municipal district  council  or  board  of  guardians  is  disqualified 
for  being  elected  or  being  a member  or  chairman  of  such 
council  or  board.2  In  a municipal  borough  a councillor  is 
disqualified  if  he  has  directly  or  indirectly,  by  himself  or  his 
partner,  any  share  or  interest  in  any  employment  by  or  on 
behalf  of  the  council.3  The  second  schedule  of  the  present 
Act  provided  that  a member  of  a local  board  who  accepted 
or  held  any  office  or  place  of  profit  under  the  board  should 
cease  to  be  such  member.4 

Incompatibility  of  Offices. — If  a person  holding  one  office  is 

(1)  Sect.  286.  See  also  the  notes  (3)  45  & 46  Viet.  c.  50,  s.  12. 

to  s.  189.  (4)  Sch.  II.,  r.  64,  repealed  by 

(2)  56  & 57  Viet.  c.  73,  s.  46,  56  & 57  Viet.  c.  73,  s.  89,  and 

P05t‘  Sch.  II.,  post. 


38  & 39  Viet, 
c-  55,  s.191,  n. 


Offices  ten- 
able by  samo 
persons. 

P.H.,  s.  87. 
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38  & 39  Viet,  elected  to  an  incompatible  office,  and  accepts  the  latter,  he 
c*  55>s,i92>  n-  thereby  vacates  the  former  office.1 

Officers  not  Sect.  193.  Officers  or  servants  appointed  or  employed 
to  contract  under  this  Act  by  the  local  authority  shall  not  in  any  wise 
authority  concerne(^  or  interested  in  any  bargain  or  contract  made 

P.H.  s 3*8  suc^  authority  for  any  of  the  purposes  of  this  Act. 

If  any  such  officer  or  servant  is  so  concerned  or  in- 
terested, or,  under  colour  of  his  office  or  employment, 
exacts  or  accepts  any  fee  or  reward  whatsoever  other 
than  his  proper  salary,  wages,  and  allowances,  he  shall 
be  incapable  of  afterwards  holding  or  continuing  in  any 
office  or  employment  under  this  Act,  and  shall  forfeit 
and  pay  the  sum  of  fifty  pounds,  which  may  be  recovered 
by  any  person,  with  full  costs  of  suit,  by  action  of  debt. 


Note. — Corrupt  Practices. — The  Public  Bodies  Corrupt 
Practices  Act,  1889,  makes  it  a misdemeanor  for  any  one, 
by  himself  or  by  or  in  conjunction  with  any  other  person, 
to  corruptly  solicit  or  receive,  or  agree  to  receive,  for  himself 
or  for  any  other  person,  any  gift,  loan,  fee,  reward,  or 
advantage  whatever  as  an  inducement  to,  or  reward  for,  or 
otherwise  on  account  of  any  member,  officer,  or  servant  of  a 
public  body  doing  or  forbearing  to  do  anything  in  respect  of 
any  matter  or  transaction  in  which  that  body  is  concerned.2 
And  under  another  clause  it  is  a misdemeanor  to  corruptly  give 
promise  or  offer  any  such  gift,  &c.3 

Interest  in  Contract. — The  above  section  and  similar  restric- 


tions in  local  Acts  are  modified  by  the  Public  Health  (Members 
and  Officers)  Act,  1885,4  which  allows  the  officer  or  servant 
to  be  interested  in  a contract  with  the  authority  for  the  sale, 
purchase,  lending,  or  hiring  of  lands,  rooms,  or  offices,  if  the 
authority  have  consented  to  the  contract  by  a special  resolu- 
tion passed  in  the  manner  prescribed  by  that  Act,  and  to 
be  interested  in  a contract  for  any  purpose  with  the  local 
authority,  if  his  interest  is  only  that  of  a shareholder  in  a 
company. 

An  officer  was  indirectly  concerned  in  a contract  by  being 
the  patentee  of  a particular  kind  of  brick  which  was  used  by 
the  local  board  in  the  construction  of  works,  and  on  the  sale 
of  which  he  received  a commission  from  the  manufacturers,  but 
it  was  held  that  there  was  no  illegal  bargain  or  contract  within 
this  prohibition.5 


(1)  Reg.  v.  Mayor , &=c.,  of 

Bangor , L.  R.  18  Q.  B.  D.  349  ; 
56  L.  J.  Q.  B.  326  ; 35  W.  R.  158  ; 

51  J.  P.  51,  affirmed  in  H.  L.  on 
another  ground  sub  nom.  Pritchard 
v.  Bangor  Corporation, post,  p.  1951. 

See  also  Reg.  v.  Douglas , L.  R. 

1898,  I Q.  B.  560;  67  L.  J.  Q.  B. 


406  ; 78  L.  T.  (N.s.)  1984  46  W.  R. 
377  ; 62  J.  P.  277. 

(2)  52  & 53  Viet.  c.  69,  s.  1 (1), 
post. 

(3)  Ibid.  s.  1 (2). 

(4)  48  & 49  Viet.  c.  53,  s.  2,  post. 

(5)  Wednesbury  Local  Board  v. 
Stevenson , 27  J.  P.  741. 


459 


V.]  Officers . 


On  the  other  hand,  a clerk  to  a local  board  let  rooms  as  an  38&39  Vict. 
office  to  the  board  at  a rent  payable  to  himself.  It  was  held  c#  55>  S,I93>  n- 
that  this  was  a bargain  or  contract  within  sect.  193,  and  made 
him  liable  to  a penalty.1 

So  also  a clerk  to  a local  board  who,  before  the  passing  of 
the  Public  Health  (Members  and  Officers)  Act,  1885,  above 
mentioned,  was  a shareholder  in  a gas  company,  which  sup- 
plied gas  in  the  district  and  was  paid  for  such  gas  by  the 
local  board,  was  held  to  be  an  officer  interested  in  a con- 
tract made  with  the  board  and  liable  to  penalties  under 
sect.  1 93. 2 

The  surveyor  of  a local  authority,  at  their  request  and 
outside  the  scope  of  his  ordinary  duties,  took  out  the  quan- 
tities for  the  paving,  &c.,  of  certain  private  streets;  and  the 
contractors  for  the  works  by  their  contract  undertook  to  pay 
him  a percentage  on  the  amount  which  should  be  certified  by 
him  as  payable  to  them  under  such  contract.  He  was  also 
appointed  engineer  to  the  local  authority  for  the  purposes  of  a 
drainage  scheme,  on  the  terms  that  he  was  to  receive  a per- 
centage on  the  cost  of  the  works,  the  contractors  in  like 
manner  undertaking  to  pay  him  the  percentage  on  the  cost  as 
certified  by  him.  In  both  cases  the  surveyor  was  held  to  be 
“ interested  in  a contract  made  with  the  local  authority,”  and 
liable  to  penalties  under  sect.  193.  It  was  held  not  to  be 
material  whether  the  percentages  were  payable  by  the  local 
authority  themselves  or  by  the  contractors,  for  in  either  case 
he  would  obtain  the  amounts  of  the  percentages  only  by  reason 
of  the  contracts.3  The  local  authority,  who  were  the  town 
council  of  a borough,  issued  orders  on  their  treasurer  to  pay 
the  surveyor’s  commission,  and  also  to  pay  the  costs  of 
defending  the  action  brought  against  him  for  the  penalties. 

These  orders  were  subsequently  removed  into  the  Queen’s 
Bench  Division  by  certiorari  and  quashed.4  And  a rule  was 
made  absolute  calling  on  the  individual  members  of  the 
council,  who  had  voted  in  favour  of  the  resolutions  for 
defending  the  certiorari,  to  show  cause  why  they  should  not 
pay  the  costs  of  the  applicant  for  the  writ.5 

The  prohibition  in  sect.  193  does  not  prevent  an  officer 
from  being  employed  to  perform  further  duties  in  addition  to 
those  which  he  was  originally  engaged  to  perform,  nor  from 
being  remunerated  for  such  employment.6 


(1)  Burgess  v.  Clark,  L.  R.  14 
Q- B.  D.  735  ; 33  W.  R.269;  49 
J.  P.  388. 


(2)  Todd  v.  Robinson , L.  R.  14 
Q.  B.  D.  739;  54L.J.  Q.  B.  47; 
52  L.  T.  (n.s.)  120  ; 49  J.  P.  278. 

(3)  Whiteley  v.  Barley , L.  R.  21 
Q.  B.  D.  154;  57  L.J.  Q.  B.  643; 
60  L.  T.  (N.s.)  86  ; 36  W.  R.  823  ; 
52J.  P.595. 

(4)  Reg.  v.  Mayor , 6re.,  of  Rams- 


gate, L.  R.  23  Q.  B.  D.  66  ; 58 

L.  J.  Q.  B.  352  ; 61  L.  T.  (n.s.) 
333  ; 37  W.  R.  781  ; 53  J.  P.  740. 

(5)  Reg'  v.  Voile,  L.  R.  23 
Q.  B.  D.  483  ; 54  J.  P.  134 ; s.  c. 
nom.  Reg.  v.  Whiteley,  58  L.  J. 

M.  C.  164;  61  L.  T.  (N.s.)  253. 

(6)  See  Reg.  v.  Brest,  ante,  p. 
400 ; Reg.  v.  Mayor,  &c.,  of  Glouces- 
ter, ante,  p.  448. 


39  vict. 
s.193,  n 
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And  an  officer  may  receive  “ allowances  ” for  the  per- 
' formance  of  services  outside  the  scope  of  his  ordinary  duties, 
and  the  clerk  to  an  urban  sanitary  authority  was  therefore  held 
by  the  Court  of  Appeal  not  to  be  liable  to  a penalty  for  having 
received  a certain  sum  granted  to  him  by  resolution  of  the 
authority  for  his  services  as  solicitor  in  respect  of  a sewage 
scheme,  which  had  not  been  contemplated  when  his  regular 
salary  was  fixed.1  In  this  case  Lord  Halsbury,  L.C.,  differed 
from  the  opinion  of  Cotton,  L.J.,  that  the  word  “allowance” 
must  be  limited  to  such  matters  as  lodging,  coals,  or  gas. 

The  Court  of  Appeal  has  decided  that  the  effect  and  inten- 
tion of  sect.  193  is  to  prohibit  altogether  a contract  between  a 
local  board  and  their  officers,  and  to  make  it  an  illegal  contract 
as  between  the  parties  to  it,  upon  which  an  action  cannot  be 
maintained.  Cotton,  L.J.,  however,  suggested  that  if  the 
officer  only  became  interested  in  the  contract  after  it  had  been 
made,  the  contract  might  not  be  void,  but  the  officer  would 
merely  forfeit  any  benefit  under  it ; and  Bowen,  L.J.,  expressed 
an  opinion  to  the  same  effect.2 

Members  of  parish  and  non-municipal  district  councils  lose 
their  seats  if  they  are  concerned  in  bargains  or  contracts 
entered  into  by  the  council,  but  they  only  incur  a penalty  if 
they  act  as  members  while  disqualified.3 

Common  Informer, — Sect.  253,  which  prevents  persons  other 
than  the  local  authority  from  recovering  penalties  under  the 
Act,  unless  they  are  aggrieved,  or  have  obtained  the  consent 
of  the  Attorney-General,  does  not  apply  to  proceedings  under 
sect.  193;  but  by  the  Public  Health  (Officers)  Act,  1884,  no 
proceedings  under  this  section  can  now  be  taken  without  the 
consent  in  writing  of  the  Attorney-General.4 

A corporation,  it  has  been  held,  cannot  be  a common 
informer.5 

The  Treasury  cannot  remit  the  penalty  6 if  an  officer  be  con- 
victed in  a penalty  under  this  section.7 

Generally  an  action  brought  by  a common  informer  must  be 
commenced  within  one  year  after  the  offence.8 

The  Public  Authorities  Protection  Act,  1893,9  limits  any 
action  against  any  person  for  any  act  done  in  pursuance,  or 
execution,  or  intended  execution  of  any  Act  of  Parliament;  or 

(1)  Edwards  v.  Salmon , L.  R. 

23  Q.  B.  D.  531  ; 58  L-  J-  Q-  B- 
571;  59  L.  T.  (n.s.)  416;  38 
W.  R.  166 ; 54  J.  P.  180. 

(2)  Melliss  v.  Shirley  and  Free - 
mantle  Local  Board , ante , p.  401. 

(3)  56  & 57  Viet.  c.  73,  s.  46  (1, 

8),  post. 

(4)  47  & 48  Viet.  c.  74,  s.  2, 
post. 

(5)  Guardians  of  St.  Leonard , 

Shoreditch  v.  Franklin , L.  R.  3 

C.  P.  D.  377 ; 47  L-  J-  C.  P.  727 ; . 


39  L.  T.  (N.S.)  122  ; 26  W.  R.  882. 

(6)  Under  22  Viet.  c.  32,  post, 

P.  572. 

(7)  Todd  v.  Robinson,  L.  R.  12 

Q.  B.  D.  530;  53  L.  J.  Q.  B.  251  ; 
50  L.  T.  (N.s.)  298  ; 32  W.  R. 
858  ; 48  J.  P.  692. 

(8)  Dyer  v.  Best , 4 H.  & C.  189  ; 
L.  R.  I Ex.  152  ; 35  L.  J.  Ex.  105  ; 
12  Jur.  (n.s.)  142;  13  L.  T.  (N.s.) 
753;  14  W.  R.  336. 

(9)  56  & 57  Viet.  c.  6l>  s*  U Post' 
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of  any  public  duty  or  authority,  or  in  respect  of  any  alleged  38  & 39  Viet, 
neglect  or  default  in  the  execution  of  any  such  Act,  duty,  or  c*  ^5>S,I93>  n- 
authority,  to  six  months ; and  this  shorter  limitation  might  in 
some  cases  apply  to  an  action  for  a penalty  under  sect.  193. 

Officers  are  protected  from  personal  liability  for  acts  done 
by  them  bona  fide  for  the  purposes  of  the  Act. 1 


Sect.  194.  Before  any  officer  or  servant  of  a local  Officers  in- 
authority enters  on  any  office  or  employment  under  this  trusted  with 
Act  by  reason  whereof  lie  will  or  may  be  intrusted  with  ™oney  to 
the  custody  or  control  of  money,  the  local  authority  by 
whom  he  is  appointed  shall  take  from  him  sufficient 
security  for  the  faithful  execution  of  such  office  or 
employment,  and  for  duly  accounting  for  all  moneys 
which  may  be  intrusted  to  him  by  reason  thereof. 

Note. — Officers'  Security. — This  section  applies  to  officers  of 
rural  as  well  as  of  urban  authorities. 

Liability  of  Sureties. — The  conditional  execution  of  a bond 
by  one  of  the  sureties,  after  its  execution  by  the  other  parties, 
was  held  to  have  rendered  the  bond  unenforceable.  It  was 
held  in  the  same  case  that  when  several  sureties  limit  their 
respective  liabilities  to  different  amounts,  their  liabilities  for 
default  of  the  principal  are  proportionate  to  those  amounts.2 

Evidence  against  Surety. — In  an  Irish  case,  the  entries  of 
sums  collected,  which  had  been  made  by  a rate  collector  in  his 
accounts,  and  which  afforded  the  only  evidence  of  the  receipt 
of  such  sums,  were  held  to  be  admissible  in  evidence  in  an 
action  against  the  sureties.3 

Discharge  of  Sureties  from  Liability. — Generally,  if  there  be 
an  alteration  of  the  contract,  the  sureties  will  be  discharged.4 
Thus,  a change  in  the  mode  of  remuneration  of  a coal-agent,  viz., 
from  a fixed  salary  to  a commission  on  the  amount  of  coal  for 
which  he  should  get  orders,  was  held  to  relieve  the  sureties  from 
responsibility.5  In  another  case,  a vestry  nominated  and 
elected  an  assistant  overseer  by  a resolution  not  specifying  his 
salary,  which  was  understood  to  be  £ 27.  A bond  for  the 
faithful  performance  of  his  duties  having  been  executed,  the 
vestry  subsequently  resolved  that  his  salary  should  be  raised 
from  £2^  to  £35,  and  the  warrant  of  appointment  by  two 
justices  recited  that  he  had  been  appointed  at  the  date  of  the 
latter  resolution.  Held,  that  the  sureties  were  not  liable  on 
breach  of  the  conditions  of  the  bond.6 

In  an  action  on  a bond  by  which  the  appellant  guaranteed 


(1)  Sect.  265. 

(2)  Ellesmere  Brewery  Co.  v. 
Cooper , L.  R.  1896,  1 Q.  B.  75  : 65 
L.J.  Q.  B.  173;  73  L.  T.  (n.s.) 
567  ; 44  W.  R.  254. 

(3)  Abbeyleix  Guardians  v.  Sut- 

cliffe, 26  L.  R.  Ir.  332. 


(4)  Bonar  v.  Macdonald,  3 H.  L. 
C.  226  ; 14  Jur.  1077. 

(5)  North-  Western  Railway  Com- 
pany v.  Whinray , 10  Ex.  77  ; 23 
L.  J.  Ex.  261. 

(6)  Holland  v.  Lea , 9 Ex.  430 ; 
23  L.  J.  Ex.  122. 
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38  & 39  Viet,  the  honest  discharge  of  certain  duties  by  one  P.,  the  appellant 
c.  55>  s.i94*  n.  piea(^e(t  that  the  respondents  were  guilty  of  negligence  and 
want  of  due  care  in  checking  and  properly  examining  the 
accounts  of  P.,  and  that  he  was  thereby  released  from  the 
penalty.  It  was  held  that  this  plea  was  no  defence,  and  that 
the  mere  passive  inactivity  of  the  person  to  whom  a guarantee 
is  given,  his  neglect  to  call  the  principal  debtor  to  account  in 
reasonable  time  and  to  enforce  payment  against  him,  does  not 
discharge  the  surety ; but  that  there  must  be  some  positive  act 
done  by  him  to  the  prejudice  of  the  surety  or  such  degree 
of  negligence  as  to  imply  connivance  amounting  to  fraud,  and 
the  surety  is  not  entitled  to  be  relieved  because  the  employer 
fails  to  use  all  the  means  in  his  power  to  guard  against  the  con- 
sequences of  dishonesty.1  It  was  also  held  in  the  same  case, 
that  securities  placed  in  the  hands  of  P.  by  the  respondents 
before  the  date  of  the  bond,  were  just  as  much  intrusted  to  him 
after  that  date  as  if  they  had  been  delivered  after  that  date. 

In  order  that  the  conduct  of  the  employers  may  release  the 
surety  it  must  be  shown  that  they  “ either  by  their  conduct 
prevented  the  things  from  being  done,  or  connived  at  their 
omission,  or  enabled  the  person  to  do  what  he  ought  not  to 
have  done,  or  leave  undone  what  he  ought  to  have  done,  and 
that  but  for  such  conduct  the  omission  or  commission  would 
not  have  happened.”  And  therefore  where  a local  authority 
had  permitted  a rate  collector  not  to  pay  over  the  proceeds  of 
the  rates  to  their  treasurer  as  soon  as  he  received  them,  in 
accordance  with  the  terms  of  his  bond,  and  had  permitted  him 
to  mix  the  proceeds  of  different  rates,  but  it  appeared  that  this 
was  mere  passive  acquiescence  on  their  part,  it  was  held  by 
the  Court  of  Appeal  that  the  sureties  were  liable ; although  if 
the  local  authority  had  insisted  upon  the  weekly  payments 
to  the  treasurer  as  stipulated  for  by  the  bond  the  collector 
could  not  have  kept  in  his  hands  the  sums  which  he 
embezzled.2 

Bribery  of  Officer. — The  Court  of  Appeal  decided  that  a 
local  authority  were  entitled  to  recover  from  one  of  their 
officers  certain  bribes,  which  had  been  paid  to  him  by  a 
tradesman  in  consideration  of  his  inducing  the  authority  to 
accept  the  tradesman’s  tender ; although  an  agreement  had 
been  made  between  the  authority  and  the  officer,  which  pro- 
vided that  the  former  should  sue  the  tradesman  at  the  expense 
of  the  latter,  who  was  to  guarantee  the  recovery  of  a certain 
amount  as  damages  from  the  tradesman  and  deposit  security 
for  the  amount,  and  that  in  the  event  of  the  guaranteed 
amount  being  recovered,  the  deposit  should  be  returned,  and  a 


(i)  Black  v.  Ottoman  Bank , 8 
Jur.  (n.S.)  801  ; 6 L.  T.  (N.S.)  763 ; 

10  W.  R.  871  ; on  appeal  to  the 
Privy  Council  from  Her  Majesty’s 
Supreme  Consular  Court  at  Con- 


stantinople. 

(2)  Mayor , &°c.,  of  Durham  v. 
Fowler , L.  R.  22  Q.  B.  D.  394 ; 
58  L.  J.  Q.  B.  246  ; 60  L.  T.  (N.S.) 
456;  53  J-  P-  374* 
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full  discharge  should  be  given  to  the  officer.  For  where  an  3&  & 39  Vlc*- 
agent,  who  has  been  bribed  to  do  so,  induces  his  principal  to  c’  55»S-I94»  n- 
enter  into  a contract  with  the  briber,  and  the  contract  is  dis- 
advantageous to  the  principal,  the  principal  has  two  distinct 
and  cumulative  remedies,  either  of  which  may  be  adopted 
before  the  other,  that  is,  he  may  recover  from  the  agent  the 
amount  of  the  bribe,  and  he  may  also  recover  damages  from 
him  and  the  briber,  jointly  and  severally,  for  any  loss  which 
he  may  have  sustained  by  reason  of  his  having  entered  into 
the  contract,  without  allowing  any  deduction  for  the  amount 
of  the  bribe  recovered  from  the  agent.1 


Sect.  195.  Every  officer  and  servant  appointed  or  em-  Officers  to 
ployed  under  this  Act  by  a local  authority  shall,  when  account, 
and  in  such  manner  as  may  be  required  by  such  autho-  ‘ ’ s*  39‘ 
rity,  make  out  and  deliver  to  them  a true  and  perfect 
account  in  writing  of  all  moneys  received  by  him  for  the 
purposes  of  this  Act,  stating  how,  and  to  whom,  and  for 
what  purpose  such  moneys  have  been  disposed  of,  and 
shall,  together  with  such  account,  deliver  the  vouchers  or 
receipts  for  all  payments  made  by  him,  and  pay  over  to 
the  treasurer  all  moneys  owing  by  him  on  the  balance  of 
accounts. 

And  every  such  officer  or  servant  employed  in  the  col- 
lection of  any  rate  made  under  this  Act  shall,  within 
seven  days  after  he  has  received  any  moneys  on  account 
of  any  such  rate,  pay  over  the  same  to  the  treasurer,  and 
shall,  as  and  when  the  local  authority  may  direct,  deliver 
a list  signed  by  him  and  containing  the  names  of  all 
persons  who  have  neglected  or  refused  to  pay  any  such 
rate,  and  the  sums  respectively  due  from  them. 

Note. — Audit  of  Accounts. — The  accounts  of  officers  and 
assistants,  who  are  required  to  receive  moneys  or  goods  on 
behalf  of  the  local  authority,  are  subject  to  audit  in  like  manner 
and  with  the  same  incidents,  such  as  the  power  , of  the  auditor 
to  disallow  and  surcharge  items,  as  the  accounts  of  the  local 
authority  themselves.2 


Sect.  196.  If  any  officer  or  servant  appointed  or  em-  Summary 
ployed  under  this  Act  by  a local  authority — proceedings 

Fails  to  render  accounts,  or  to  produce  and  deliver  up  defaulting 
vouchers  and  receipts,  or  to  pay  over  any  moneys,  as  officers, 
and  when  required  by  this  Act,  or  P.H.,  s.  39. 


(1)  Mayor , <Src.,  of  Salford  v. 

Lever,  L.  R.  1891,  1 Q.  B.  168  ; 


658  ; 39  W.  R.  85  ; 55  J.  P.  244. 
(2)  Sect.  250. 


38  & 39  Viet, 
c.  55,  s.196. 
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Fails  within  five  days  after  written  notice  in  that 
behalf  from  the  local  authority  to  deliver  up  to  the 
local  authority  all  books,  papers,  writings,  property, 
and  things  in  his  possession  or  power,  relating  to  the 
execution  of  this  Act,  or  belonging  to  such  authority, 
the  local  authority  may  complain  to  any  justice,  and  such 
justice  shall  thereupon  summon  the  party  charged  to 
appear  before  a court  of  summary  jurisdiction. 

On  the  appearance  of  the  party  charged,  or  on  proof 
that  the  summons  was  personally  served  on  him,  or  left 
at  his  last  known  place  of  abode  or  business,  if  it  appears 
to  the  Court  that  he  has  failed  to  render  any  such 
accounts,  or  to  pay  over  such  moneys,  or  to  produce  and 
deliver  up  any  such  vouchers  or  receipts,  books,  papers, 
writings,  property  or  things  as  aforesaid  in  accordance 
with  the  provisions  of  this  Act,  and  that  he  still  fails  or 
refuses  so  to  do,  the  Court  may  commit  the  offender 
to  gaol,  there  to  remain  without  bail  until  he  has  ren- 
dered such  accounts,  paid  over  such  moneys  and  produced 
and  delivered  up  all  such  vouchers,  receipts,  books,  papers, 
writings,  property  and  things  in  respect  of  which  the 
charge  was  made,  provided  that  a person  shall  not  be 
imprisoned  under  this  section  for  a period  exceeding  six 
months. 

No  proceeding  under  this  section  shall  be  construed  to 
relieve  or  discharge  any  surety  of  the  offender  from  any 
liability  whatever. 

Note. — Audit  of  Accounts. — See  the  note  to  the  preceding 
section. 

A retired  collector  of  poor  rates  was  held  entitled  to  free 
access  to  the  rate-books  for  the  purposes  of  account,  although 
he  could  not  retain  them.1 

Limitation  of  Time  for  Proceedings. — The  commitment  by  two 
justices  under  the  Public  Health  Act,  1 848,2  of  a member  of 
the  town  council  and  local  board  of  a borough  for  non-delivery 
of  a rate-book,  which  was  in  his  possession  by  virtue  of  his  office 
as  overseer  and  collector  of  the  borough  rates,  was  held  to  be  a 
civil  and  not  a criminal  proceeding,  being  in  the  nature  of  a 
distraint.  The  offence  of  non-delivery  consisted  in  continuing 
to  retain  the  subject  of  distraint,  and  therefore  the  limitation  of 
six  months  under  the  Summary  Jurisdiction  Act,  1848, 3 did 
not  apply.  Semble,  per  Lush,  J.,  such  limitation  will  only  apply 
where  the  object  of  the  proceeding  is  punishment,  and  not 
merely  coercion.4 

(1)  Sellar  v.  Griffin , 32  B,  542  ; (3)  11  & 12  Viet.  c.  43,  s.  II. 

33  L.  J.  Ch.  6 ; 8 L.  T.  (n.s.)  230;  (4)  Mayer  v.  Harding , 17  L.  T. 

9 Jur.  (N.S.)  612  ; 27  J.  P.  340.  (N.S.)  140;  S.C.  nom.  Meyer  v. 

(2)  11  & 12  Viet.  c.  63,  s.  39.  Harding , 32  J.  P.  421. 
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Embezzlemetit. — A.  was  clerk  to  a local  board,  and  the  busi-  38  & 39  Wet. 

ness  of  the  board  was  transacted  at  his  office.  His  son  lived  c‘  SI96j  11 

with  him  and  assisted  him  in  conducting  such  business,  but 
there  was  no  evidence  that  he  was  paid  any  salary  for  doing 
so.  The  son  in  managing  a loan  or  mortgage  of  the  rates, 
embezzled  money  received  from  the  mortgagees.  It  was  held, 
that  though  he  was  not  employed  as  clerk  or  servant  to  the 
local  board,  he  was  employed  as  clerk  or  servant  to  his  father, 
and  was  properly  convicted  on  an  indictment  for  embezzling 
the  moneys  of  A.,  his  master.1 

Officers  and  others  falsifying  accounts  or  wilfully  destroying 
books,  &c.,  may  be  punished.2 

Discharge  of  Sureties. — See  the  note  to  sect.  194. 


Mode  of  Conducting  Business. 

Sect.  197.  Every  urban  authority  shall  from  time  to  Urban  autho- 
time  provide  and  maintain  such  offices  as  may  be  neces-  rhy  to  pro- 
sary  for  transacting  their  business,  and  that  of  their 
officers  and  servants  under  this  Act.  *’ 

Note. — Provision  of  Offices. — Land  may  be  purchased  for 
building  offices,  either  by  agreement  or  compulsorily,  under 
sects.  175,  176.  The  purchasers  are  required  to  redeem  the 
tithe  rent-charge,  if  any,  before  building  the  offices.3 

A municipal  corporation  were  not  allowed  to  erect  offices 
upon  land  which  had  been  purchased  for  the  purpose  of  being 
used  as  a public  recreation  ground;4  and  another  such  cor- 
poration were  refused  permission  to  expend  on  the  erection  of 
offices  money  which  had  been  paid  into  Court  under  the 
Lands  Clauses  Act  for  the  purchase  of  corporation  lands.5 

Rural  District  Council. — Any  rural  district  council  may  use 
for  the  purpose  of  their  meetings  and  proceedings  the  board 
room  and  offices  of  any  board  of  guardians  for  the  union  com- 
prising their  district  at  all  reasonable  hours.6 

Rating  of  Offices. — With  regard  to  the  liability  of  a local 
authority  to  be  rated  for  premises  occupied  by  them  for  the 
purposes  of  the  Act,  it  should  be  noticed  that  it  was  held  that 
a local  board,  occupying  a yard  as  a place  of  deposit  for 
materials  for  the  repair  of  the  highways,  were  rateable  for 
such  yard  to  the  relief  of  the  poor,  as  they  occupied  it  as 


(1)  Reg.  v.  Foulkes , L.  R.  1 
C.  C.  R.  150 ; 44  L.  J.  M.  C.  65  ; 
32  L.  T.  (n.s.)  407  ; 23  W.  R.  696  ; 
13  Cox  C.  C.  63. 

(2)  Under  24  & 25  Vict.  c.  96, 
and  38  Vict.  c.  24. 

(3)  See  41  & 42  Vict.  c.  42,  s.  1, 

ante , p.  89. 


(4)  Attorney- General  v.  Corpora- 
tion of  Sunderland , ante , p.  373. 

(5)  Ex  parte  Liverpool  Corpora - 
tion,  L.  R.  1 Ch.  596  ; 35  L.  J. 
Ch.  655 ; 12  Jur.  (N.S.)  720  ; 14 
L.  T.  (N.S.)  785  ; 14  W.  R.  906. 

(6)  56  & 57  Vict.  c.  73,  s.  59  (3), 
post. 
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trustees  for  the  inhabitants  of  the  district,  who  were  charged 
with  the  obligation  of  repairing  the  highways.1 

Premises  occupied  partly  for  the  purposes  of  a local  authority 
and  partly  for  the  purposes  of  the  Crown  are  rateable  to  the 
extent  to  which  they  are  occupied  by  the  local  authority,  and 
the  occupation  must  be  apportioned  accordingly.  Thus  in  the 
case  of  premises  jointly  occupied  by  the  county  council  and 
the  quarter  sessions,  the  parts  which  are  used  exclusively  by 
the  justices  for  judicial  purposes  are  not  rateable,  but  those 
parts  which  are  used  either  exclusively  for  the  purposes  of  the 
county  council,2  or  both  for  the  purposes  of  the  county  council 
and  for  the  judicial  purposes  of  the  justices,  are  rateable.3 

Sect.  198.  Where  an  urban  authority  are  the  council 
of  a borough  they  shall,  subject  to  the  provisions  of  this 
Act,  exercise  and  execute  their  powers  authorities  and 
duties  under  this  Act  according  to  the  laws  for  the  time 
being  in  force  with  respect  to  municipal  corporations  in 
England. 

Note. — Municipal  Corporation  Acts. — These  Acts  have 
been  consolidated  by  the  Municipal  Corporations  Act,  188 2, 4 
which  repeals  the  earlier  Acts. 

The  urban  authority  is  the  same  body  corporate  as  the 
municipal  corporation.5 


Sect.  199.  Every  urban  authority  (not  being  the 
council  of  a borough)  shall  hold  an  annual  meeting,  and 
other  meetings  for  the  transaction  of  business  under  this 
Act  once  at  least  in  each  month,  and  at  such  other  times 
as  may  be  necessary  for  properly  executing  their  powers 
and  duties  under  this  Act. 

Meetings  of  local  boards  shall  be  held  and  the  pro- 
ceedings thereat  shall  be  conducted  in  accordance  with 
the  rules  as  to  meetings  and  proceedings  contained  in 
Schedule  I.  to  this  Act ; and  any  Improvement  Commis- 
sioners may,  if  they  think  fit,  adopt  all  or  any  of  such  rules. 

Note. — Proceedings  of  District  Councils. — This  section  is 
applied  to  rural  district  councils,  and  also  (subject  to  the 
powers  of  the  Local  Government  Board)  to  boards  of  guardians 


(1)  Reg.  v.  Hull  yy.,  4 E.  & B. 
29  ; S.  c.  nom.  Reg.  v.  Cooper , 23 
L.  J.  M.  C.  183. 

(2)  Middlesex  County  Council  v. 
St.  George's  Union , L.  R.  1897,  1 
Q.  B.  64 ; 66  L.  J.  Q.  B.  101  ; 75 
L.  T.  (N.s.)  464  ; 45  W.  R.  215  ; 
61  J.  P.  38. 

(3)  Worcestershire  County  Council 


v.  Worcester  Union , L.  R.  1897, 
1 Q.  B.  480 ; 66  L.  J.  Q.  B.  323  ; 
76  L.  T.  (n.s.)  138  ; 45  W.  R.  309  ; 
61  J.  P.  244. 

(4)  45  & 46  Viet.  c.  50. 

(5)  See  Andrews  v.  Corporation 
of  Ryde , ante , p.  38  ; and  56  & 57 
Viet.  c.  73,  s.  85  (5),  post. 
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as  well  as  to  non-municipal  urban  district  councils,  by  the  38  & 39 Vict. 
Local  Government  Act,  1894.  That  Act  allows  the  chairman  c*  55s  s*i99» n- 
to  be  elected  from  outside  the  members,  and  also  provides 
for  the  appointment  of  a vice-chairman.1 

Annual  Meeting. — -This  meeting  is  to  be  held  as  soon  as 
convenient  after  the  15th  of  April.2 

Official  Correspondence. — The  Local  Government  Board,  in 
a circular  dated  20th  January,  1873,  state  that  the  correspon- 
dence between  sanitary  authorities  and  their  office  will  be  con- 
ducted with  greater  facility  and  despatch  if  the  following 
directions  be  carefully  attended  to  : 1.  That  no  document, 
except  returns  signed  by  the  clerk,  be  transmitted  to  the  office, 
without  a covering  letter  from  him  authenticating  it.  2.  That 
every  distinct  subject  of  communication  form  a distinct  letter 
on  a separate  sheet  of  foolscap  paper.  3.  That  where  previous 
communications  have  taken  place  on  the  same  subject,  the 
official  number  and  the  date  of  the  last  communication  be 
quoted.  4.  That  the  name  of  the  sanitary  authority,  and  the 
date  of  the  meeting  next  following  the  communication,  and  the 
address  of  the  clerk,  be  placed  at  the  head  of  all  communica- 
tions from  the  sanitary  authority  to  the  Board.  5.  That  all 
communications  and  packages  from  the  country,  which  are 
directed  to  the  office,  be,  as  far  as  the  arrangements  of  the 
post-office  will  permit,  transmitted  through  the  post,  and  be 
directed  under  cover  “To  the  Local  Government  Board, 

Whitehall,  London.” 


Sect.  200.  Every  urban  authority  may  from  time  to  Power  of 
time  appoint  out  of  their  own  number  so  many  persons  ujhan  autho- 
as  they  may  think  fit,  for  any  purposes  of  this  Act  which  n^t  °c^" 
in  the  opinion  of  such  authority  would  be  better  regulated  mittees. 
and  managed  by  means  of  a committee  : Provided  that  a P.H.,  s.  36, 
committee  so  appointed  shall  in  no  case  be  authorized  to  an(i  see 
borrow  any  money,  to  make  any  rate,  or  to  enter  into  1855  ’ s'  5‘ 
any  contract,  and  shall  be  subject  to  any  regulations  and 
restrictions  which  may  be  imposed  by  the  authority  that 
formed  it. 


Note. — Repeal. — This  section  is  repealed  by  the  Local 
Government  Act,  1894, 3 except  so  far  as  it  applies  to  boroughs ; 
and  that  Act  enables  any  district  councils  to  appoint  committees 
consisting  either  wholly  or  partly  of  members  of  the  council,  and 
to  authorize  them  to  institute  proceedings  and  do  other  acts 
which  the  council  themselves  could  do,  except  raise  loans  and 
make  rates  and  contracts.4 

(1)  56  & 57  Vict.  c.  73,  s.  59,  (3)  56  & 57  Vict.  c.  73,  s.  89, 

post.  and  Sched.  II.  post. 

(2)  Sched.  I.,  part,  i.,  rule  11,  (4)  Ibid.  s.  56. 

post. 


2 H 2 


38  & 39  Viet, 
c.  55,  S.200,  n. 


468  The  Public  Health  Act,  1875.  [Part 


Per  Pollock,  C.B.,  “ every  public  officer  can  appoint  a 
deputy  for  a mere  ministerial  act.”  1 

The  authority  delegated  to  a committee  must  be  exercised 
by  such  committee,  and  cannot  be  again  delegated  by  them.2 
But  it  may  apparently  be  resumed  by  the  body  which  ap- 
pointed the  committee.3 

A resolution  of  Improvement  Commissioners  “ that  the  report 
of  the  finance  committee  (which  mentioned  a certain  debt)  be 
accepted,”  was  held  not  to  bind  the  Commissioners,  so  as  to 
take  the  debt  out  of  the  Statute  of  Limitations.4 

Three  urban  sanitary  authorities  and  a rural  sanitary  autho- 
rity had  appointed  committees  for  the  purpose  of  acting  jointly 
in  the  provision  of  fever  hospitals.  The  joint  committee 
entered  into  a contract  with  a medical  man  for  his  attendance 
on  the  patients.  The  three  urban  sanitary  authorities  were 
subsequently  amalgamated  into  one  municipal  corporation  which 
was  rendered  subject  to  the  liabilities  of  the  three  districts. 
On  the  medical  man  bringing  an  action  on  his  contract  against 
the  committee  men  personally  and  also  against  the  corporation, 
it  was  decided  by  the  Court  of  Appeal,  on  one  point  affirming 
the  judgment  of  Stephen,  J.,  that  the  committee  men  were  not 
personally  liable,  but  reversing  his  judgment  on  the  other  point 
that  the  corporation  was  liable,  the  committee  being  taken  to 
have  acted  as  agents  for  the  three  authorities.5  And  Bram- 
well,  L.J.,  suggested  that  if  the  plaintiff  had  failed  against  the 
corporation  he  might  have  had  a remedy  against  the  committee 
men  for  representing  that  they  had  an  authority  which  they 
did  not  really  possess.  The  restriction  contained  in  sect.  200 
against  entering  into  contracts  wras  mentioned  by  Stephen,  J., 
in  his  judgment,6  but  the  case  does  not  appear  to  have  been 
argued  with  reference  to  the  point. 

Ratification . — With  reference  to  a provision  in  the  Metropolis 
Management  Act,  1855,  in  similar  terms  to  the  first  paragraph 
of  extract  (1)  of  sect.  56  of  the  Local  Government  Act,  18 94, 7 
the  Divisional  Court  decided  that  the  approval  of  a vestry  to 
the  service  of  a notice  and  issue  of  a summons  for  the  abate- 
ment of  a nuisance  by  direction  of  their  committee,  need  not 
necessarily  be  given  until  after  the  issue  of  the  summons. 
Per  Wright,  J.,  “To  constitute  a valid  ratification  three  con- 
ditions must  be  satisfied  : first,  the  agent  whose  act  is  sought 
to  be  ratified  must  have  purported  to  act  for  the  principal ; 


(1)  In  Walsh  v.  Southwell , 20 
L.  J.  M.  C.  165  ; 6 Ex.  150. 

(2)  Cook  v.  Ward,  L.  R.  2 C.  P. 
D.  255;  46  L.  J.  C.  P.  554;  36 
L.  T.  (N.s.)  893;  25  W.  R.  593; 
41  J.  P.  439. 

(3)  Huth  v.  Clarke,  L.  R.  25 
Q.  B.  D.  391  ; 59  L.  J.  M.  C.  120 ; 
63  L.  T.  (N.s.)  348  ; 38  W.  R.  655. 

(4)  Bush  v.  Martin,  ante,  p.  447. 


(5)  Eaton  v.  Basker  and  Corpora- 
tion of  Grantham , L.  R.  7 Q.  B.  D. 
529  ; 50  L.  J.  Q.  B.  444  ; 29  W.  R. 
597;  44  L.  T.  (n.s.)  703;  45  J.  P. 
616.  See  also  ante,  p.  399,  with 
regard  to  this  case. 

(6)  L.  R.  6 Q.  B.  D.  203  ; 50 
L.  J.  Ex.  194 ; 29  W.  R.  398 ; 45 
J.  P.  191. 

(7)  56  & 57  Viet.  c.  73,  s.  56 ,post. 
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secondly,  at  the  time  the  act  was  done  the  agent  must  have  38  & 39  Vict- 
had  a competent  principal;  and  thirdly,  at  the  time  of  the  c>  55>  s-20°> n- 
ratification  the  principal  must  be  legally  capable  of  doing  the 
act  himself.  I think  that  all  those  conditions  were  satisfied 
here.”  1 It  is  to  be  observed,  however,  that  in  the  case  of  the 
institution  of  legal  proceedings  under  the  Public  Health  or 
Highway  Acts,  or  other  matters  coming  within  the  proviso 
of  sub-sect.  (1)  of  the  Local  Government  Act,  1894,  above 
mentioned,  the  committee  may  be  empowered  to  act  without 
any  approval  or  ratification  at  all  by  the  district  council  being 
required. 

School  Attendance  Committees . — With  regard  to  the  appoint- 
ment of  committees  for  the  purpose  of  enforcing  the  provisions 
of  the  Elementary  Education  Acts,  see  sect.  33  of  the  Elemen- 
tary Education  Act,  1876.2 

Sect.  201.  [ A rural  authority  may , at  any  meeting  [Power  of 
specially  convened  for  the  purpose , delegate  for  the  current  rural  autho- 
year  of  their  office  all  their  powers  to  a committee  consisting 
wholly  of  their  own  members;  provided  that  one-third  at po^er^and 
least  of  such  committee  shall  consist  of  ex-officio  guardians , duties  to  a 
but  in  case  an  adequate  number  of  such  ex-officio  guardians  committee.'} 
does  not  exist , then  the  number  deficient  shall  be  made  up  of  1872> 
elected  guardians  ; and  any  such  committee  shall  have  the  s’  ' 
powers  by  this  Act  vested  in  the  rural  authority  by  which 
it  w as  formed , and  shall  be  deemed  to  be  during  such 
year  of  office  as  aforesaid  the  rural  authority  of  the  dis- 
trict.] 

Note. — Repeal. — This  section  is  repealed  by  the  Local 
Government  Act,  1894,3  and  other  provisions  are  made  by 
that  Act 4 with  respect  to  the  appointment  of  committees  by 
rural  district  councils.  The  following  section,  however,  of  the 
present  Act,  with  respect  to  the  appointment  of  parochial 
committees  by  rural  authorities,  is  not  repealed. 

School  Attendance  Committees. — With  regard  to  the  appoint- 
ment of  these  committees  in  rural  districts,  see  the  provisions 
of  the  Elementary  Education  Act,  187 6. 5 

Sect.  202.  A rural  authority  ( including  any  com - Power  of 
mittee  so  formed  as  aforesaid)  may,  at  any  meeting  rural  autho- 
specially  convened  for  the  purpose,  form  for  any  con-  rifcy  to  form 
tributory  place  within  their  district  a parochial  committee  committees, 
consisting  wholly  of  members  of  such  authority  or  com-  p.H.  1872, 
mittee,  or  partly  of  such  members  and  partly  of  such  s.  13. 

r J P.H.  1874 

(1)  Firth  v.  Staines , L.  R.  1897,  (3)  56  & 57  Vict.  c.  73,  s.  89,  s>  7 

2 Q.  B.  70;  66  L.  J.  Q.  B.  510  ; and  Sched.  II .post. 

76  L.  T.  (n.S.)  496  ; 45  W.  R.  575 ; (4)  Ibid.  s.  56. 

61  J.  P.  452.  (5)  39  & 40  Vict.  c.  79,  s.  7,  and 

(2)  39  & 40  Vict.  c.  79,  s.  33 fpost.  Sched.  II. 
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other  persons  liable  to  contribute  to  the  rate  levied  for 
the  relief  of  the  poor  in  such  contributory  place,  and 
qualified  in  such  other  manner  (if  any)  as  the  authority 
forming  such  parochial  committee  may  determine. 

A rural  authority  ( including  any  committee  so  formed 
as  aforesaid ) may  from  time  to  time  add  to  or  diminish 
the  number  of  the  members,  or  otherwise  alter  the  con- 
stitution of  any  parochial  committee  formed  by  it,  or 
dissolve  any  parochial  committee. 

A parochial  committee  shall  be  subject  to  any  regula- 
tions and  restrictions  which  may  be  imposed  by  the 
authority  which  formed  it : provided  that  no  jurisdiction 
shall  be  given  to  a parochial  committee  beyond  the 
limits  of  the  contributory  place  for  which  it  is  formed, 
and  that  no  powers  shall  be  delegated  to  a parochial 
committee  except  powers  which  the  rural  authority  could 
exercise  within  such  contributory  place. 

A parochial  committee  shall  be  deemed  to  be  the 
agents  of  the  authority  which  formed  it,  and  the  appoint- 
ment of  such  committee  shall  not  relieve  that  authority 
from  any  obligation  imposed  on  it  by  Act  of  Parliament 
or  otherwise. 

A parochial  committee  may  be  empowered  by  the 
authority  which  formed  it  to  incur  expenses  to  an  amount 
not  exceeding  such  amount  as  may  be  prescribed  by  such 
authority ; it  shall  report  its  expenditure  to  such  autho- 
rity as  and  when  directed  by  such  authority,  and  the 
amount  so  reported,  if  legally  incurred,  shall  be  dis- 
charged by  such  authority. 

Note. — Delegation  of  Powers. — This  section  is  not  repealed 
by  the  Local  Government  Act,  1894,  except  as  regards  the 
words  in  italics,  which  are  virtually  repealed  by  the  repeal  of 
the  preceding  section,  and  parochial  committees  may  still  be 
appointed  under  the  section ; but  the  Act  of  1894  enacts  that 
“ a rural  district  council  may  delegate  to  a parish  council  any 
power  which  may  be  delegated  to  a parochial  committee  under 
the  Public  Health  Acts,  and  thereupon  those  Acts  shall  apply 
as  if  the  parish  council  were  a parochial  committee,  and  where 
such  district  council  appoint  a parochial  committee  consisting 
partly  of  members  of  the  district  council  and  partly  of  other 
persons,  those  other  persons  shall,  where  there  is  a parish 
council,  be  or  be  selected  from  the  members  of  the  parish 
council.” 1 Where  the  parish  council  act  as  a parochial  com- 
mittee by  delegation  from  the  district  council,  they  are  to  have 
the  services  of  the  clerk  of  the  district  council,  unless  that 
council  otherwise  direct.2 

(1)  56  & 57  Viet.  c.  73,  s.  15,  post . k 


(2)  Ibid.  s.  17  (5). 
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Meaning  of  Contributory  Place. — This  term  is  defined  by  38  & 39  Viet, 
sect.  229.  c.  55,  s.202,  n. 

Powers  and  Duties  of  Parochial  Committees. — Regulations 
for  the  guidance  of  committees  do  not  require  the  sanction  of 
the  Local  Government  Board ; 1 that  Board  have,  however, 
stated2  their  views  as  to  the  powers  and  duties  of  parochial 
committees  generally  as  follows,  leaving  the  rural  autho- 
rity of  each  union  to  apply  them  to  any  particular  case  of 
a parochial  committee  appointed  by  them  : — 

As  regards  the  powers  of  parochial  committees,  the  Board  say 
that  it  should  be  borne  in  mind — (1st.)  That  such  committees 
are  merely  the  agents  of  the  rural  sanitary  authorities  who 
appoint  them.  (2nd.)  That  no  powers  can  be  delegated  to  a 
parochial  committee  except  such  as  the  authority  which  ap- 
pointed it  could  exercise  within  the  parish  or  contributory 
place  for  which  the  committee  is  appointed.  From  this  it 
follows,  the  Board  say,  that  the  appointment  of  officers  cannot 
be  delegated  to  a parochial  committee ; and  it  would  also  seem 
that  the  power  to  issue  precepts  for  contributions  cannot  be 
so  delegated,  as  it  is  a matter  connected  with  the  general 
administration  of  the  affairs  of  the  whole  district,  and  because 
the  board  of  guardians  incur  the  liabilities  for  the  whole  of  their 
district.  The  rural  sanitary  authority  will  be  the  only  body 
responsible  for  the  financial  transactions  of  the  district;  and 
the  auditor  will  therefore  be  unable  to  accept  any  accounts  of 
the  committee  as  such.  In  like  manner,  the  Board  in  their 
relations  with  the  district  can  only  recognize  the  rural  sanitary 
authority,  who  alone  should  communicate  with  the  Board. 

The  following  duties  may,  in  the  opinion  of  the  Board,  be 
assigned  to  a parochial  committee: — (1.)  To  inspect  their 
district  from  time,  to  time  with  a view  of  ascertaining  whether 
any  works  of  construction  are  required,  or  any  nuisances  exist 
therein  which  should  be  abated.  (2.)  To  superintend  the 
execution  and  maintenance  of  any  works  which  may  be  required 
or  have  been  provided  for  the  special  use  of  the  district,  and 
to  give  directions  for  any  repairs  or  other  matters  requiring 
immediate  attention  in  relation  to  such  works  which  fall  within 
the  reasonable  scope  of  the  authority  which  they  possess  as 
agents  of  the  rural  sanitary  authority.  (3.)  To  consider  com- 
plaints of  any  nuisances  and  the  action  of  the  medical  officer 
of  health  or  inspector  of  nuisances  thereon,  and  to  inform 
these  officers  of  any  nuisances  requiring  their  attention,  and  to 
give  such  directions  for  abatement  of  the  same  in  cases  of 
urgency  as  the  circumstances  may  seem  to  require.  (4.)  To 
examine  and  certify  all  accounts  relating  to  expenditure  within 
their  district.  (5.)  To  report  to  the  rural  sanitary  authority  from 
time  to  time  the  several  matters  requiring  their  attention,  and 
the  manner  in  which  their  officers  and  servants  have  discharged 
their  duties. 

(1)  Sect.  188,  ante. 

[(2)  In  their  Second  Annual  Report  for  1872-1873,  p.  xlii. 


3S  & 39  Viet, 
c.  55,  s.  203. 

Casual  vacan- 
cies in  com- 
mittees may- 
be filled. 


[ Meetings 
and  'pro- 
ceedings of 
committees.'] 
P.H.  1872, 
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Inspectors 
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meetings 
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P.H.  1872, 
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Local  autho- 
rity to  report. 
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Sect.  203.  Any  casual  vacancy  occurring  by  death 
resignation  disqualification,  or  otherwise  in  any  com- 
' mittee  may  be  filled  up  within  six  weeks,  by  the  authority 
which  formed  such  committee,  out  of  qualified  persons. 

Note. — Casual  Vacancies. — This  applies  to  the  committees 
of  rural  as  well  as  of  urban  authorities.  With  regard  to  casual 
vacancies  on  district  councils,  see  the  provisions  of  the  Local 
Government  Act,  1894.1 

Sect.  204.  [ Meetings  of  any  committee  appointed  under 
this  Act  shall  be  held , and  the  proceedings  thereat  shall  be 
conducted  (so  far  as  such  meetings  and  proceedings  are  not 
regulated  by  the  authority  appointing  the  committee ),  in 
accordance  with  the  rules  as  to  meetings  and  proceedings 
contained  in  Schedule  I.  to  this  ActV\ 

Note. — Repeal. — This  section  is  repealed  by  the  Local 
Government  Act,  1 894,2  and  other  provisions  are  made  with 
respect  to  the  proceedings  of  committees.3 

Sect.  205.  Inspectors  of  the  Local  Government  Board 
may  attend  any  meetings  of  a rural  authority  or  of  an 
urban  authority  (being  a local  board)  when  and  as  directed 
by  the  Local  Government  Board. 

The  local  authority  of  the  district  of  Oxford  shall  not, 
for  the  purposes  of  this  section,  be  deemed  to  be  a local 
board. 

Note. — Inspectors  of  Local  Government  Board. — With  regard 
to  the  appointment  and  powers  of  these  Inspectors,  see 
sect.  296  and  note. 

Oxford. — The  Oxford  Local  Board  is  now  superseded  by 
the  Corporation  of  the  City  : see  the  note  to  sect.  342. 

Sect.  206.  Every  local  authority  shall  make  an  annual 
report  in  such  form  and  at  such  time  as  the  Local  Govern- 
ment Board  may  from  time  to  time  direct,  of  all  works 
executed  and  of  all  sums  received  and  disbursements 
made  by  them  under  and  for  the  purposes  of  this  Act 
during  the  preceding  year,  and  shall  send  a copy  to  the 
Local  Government  Board ; an  urban  authority  shall  also 
publish  a copy  in  some  local  newspaper  circulating  in 
their  district. 

Note. — Annual  Returns. — By  the  Local  Government  Act, 

1 85 8, 4 urban  sanitary  authorities  were  required  to  make  and 

(1)  56  & 57  Viet.  c.  73,  s.  48  (4),  (3)  Ibid.  s.  56  (3),  and  Sched.  L 

and  note,  post.  part  iv. 

(2)  Ibid.  s.  89,  and  Sched.  II.  (4)  21  & 22  Viet.  c.  98,  s.  76. 
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publish  a similar  annual  report.  This  duty  is  now  imposed  38  & 3 
upon  all  local  authorities  by  the  above  section,  but  rural  c’  55* s' 
authorities  are  not  required  to  publish  the  report  in  a local 
newspaper. 

The  Local  Taxation  Returns  Act,  i860,1  required  the  clerks 
or  officers  keeping  the  accounts  of  corporations,  boards,  and 
other  bodies  or  persons  authorized  to  levy  compulsory  rates, 
taxes,  tolls  or  dues,  to  make  returns  annually  in  June  to  the 
Secretary  of  State  of  the  sums  received  in  respect  of  the  rates, 

&c.,  and  of  the  expenditure  of  the  money,  and  imposed  a 
penalty  for  neglect.  The  returns  were  to  be  abstracted  by  the 
Secretary  of  State,  and  laid  before  Parliament. 

The  Local  Taxation  Returns  Act,  187 7, 2 substituted  the 
Local  Government  Board  for  the  Secretary  of  State,  and  re- 
quired the  returns  to  be  made  for  the  year  ending  on  the 
25  th  March,  and  to  be  sent  in  within  one  month  after  the 
audit  of  the  accounts,  or  if  the  audit  were  not  completed 
within  six  months  after  the  end  of  the  financial  year,  then  at  the 
expiration  of  the  six  months,  or  where  there  was  no  audit, 
within  one  month  after  the  expiration  of  the  financial  year. 

The  Act  allowed  the  date  to  which  the  accounts  were  made 
up  to  be  altered  with  the  approval  of  the  Local  Government 
Board. 

The  Highway  Accounts  Returns  Act,  187 9, 3 extended  the 
provisions  of  the  Local  Taxation  Returns  Acts,  i860  and  1877, 
to  returns  of  rates,  receipts  and  expenditure,  as  regards  high- 
ways, and  applied  the  Acts  to  highway  boards  and  surveyors  of 
highways. 

The  District  Auditors  Act,  187 9, 4 requires  local  authorities 
whose  accounts  are  audited  by  a district  auditor  to  submit  to 
the  auditor  a financial  statement  at  each  audit,  to  be  forwarded 
by  him  when  duly  stamped  and  certified  to  the  Local  Govern- 
ment Board ; and  provides  that  if  a financial  statement  is  so 
sent  in,  a return  of  receipts  and  expenditure  need  not,  unless 
the  Local  Government  Board  so  require,  be  sent  to  that  board 
in  pursuance  of  the  Local  Taxation  Returns  Acts.  The 
Highway  Accounts  Returns  Act,  1879,  above  mentioned,  con- 
tains a similar  provision  dispensing  with  returns  in  respect  of 
highways,  on  a financial  statement  being  duly  made.6 

The  Cemeteries  Clauses  Act,  1847,6  incorporated  with  the 
Public  Health  (Interments)  Act,  187 9, 7 requires  certain  returns 
of  accounts  under  those  Acts  to  be  made  to  the  Clerk  of  the 
Peace. 


(1)  23  & 24  Viet.  c.  51,  ss.  1-6, 
post. 

(2)  40  & 41  Viet.  c.  66,  ss.  1-5, 
post. 

(3)  42  & 43  Viet.  c.  39,  s.  2. 


(4)  42  Viet.  c.  6,  s.  3,  post. 

(5)  42  & 43  Viet.  c.  39,  s.  2. 

(6)  10  & 11  Viet.  c.  65,  s.  60, 
post. 

(7)  42  & 43  Viet.  c.  31,  s.  3,  post. 
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38  & 39  Viet, 
c.  55,  s.  207. 


PART  VI. 

EATING  AND  BORROWING  POWERS,  &c. 
EXPENSES  OF  URBAN  AUTHORITY  AND  URBAN  RATES. 


Mode  of 
defraying 
expenses  of 
urban  autho- 
rity. 

P.H.  1872, 
s.  16. 

P.H.  1874, 
s.  8. 

(P.H.,  s.  87.) 


Sect.  207.  All  expenses  incurred  or  payable  by  an 
urban  authority  in  the  execution  of  this  Act,  and  not 
otherwise  provided  for,  shall  be  charged  on  and  defrayed 
out  of  the  district  fund  and  general  district  rate  leviable 
by  them  under  this  Act,  subject  to  the  following  ex- 
ceptions ; (namely,) 

That  if  in  any  district  the  expenses  incurred  by  an 
urban  authority  (being  the  council  of  a borough)  in 
the  execution  of  the  Sanitary  Acts  were  at  the  time 
of  the  passing  of  this  Act  payable  out  of  the  borough 
fund  or  borough  rate,  then  the  expenses  incurred  by 
that  authority  in  the  execution  of  this  Act  shall  be 
charged  on  and  defrayed  out  of  the  borough  fund  or 
borough  rate ; and 

That  if  in  any  district  the  expenses  incurred  by  an 
urban  authority  (being  improvement  commissioners) 
in  the  execution  of  the  Sanitary  Acts  were  at  the 
time  of  the  passing  of  this  Act  payable  out  of  any 
rate  in  the  nature  of  a general  district  rate  leviable 
by  them  as  such  commissioners  throughout  the  whole 
of  their  district,  then  the  expenses  incurred  by  that 
authority  in  the  execution  of  this  Act  shall  be 
charged  on  and  defrayed  out  of  such  rate ; and  for 
the  purposes  of  this  section  the  council  of  the 
borough  of  Folkestone  shall  be  deemed  to  be  Im- 
provement Commissioners ; and 

That  where  at  the  time  of  the  passing  of  this  Act  the 
expenses  incurred  by  an  urban  authority  in  the 
execution  of  certain  purposes  of  the  Sanitary  Acts 
were  payable  out  of  the  borough  fund  and  borough 
rate,  and  the  expenses  incurred  by  such  authority  in 
the  execution  of  the  other  purposes  of  the  said  Acts 
were  payable  out  of  a rate  or  rates  leviable  by  that 
authority  throughout  the  whole  of  their  district  for 
paving  sewering  or  other  sanitary  purposes,  then 
the  expenses  incurred  by  that  authority  in  the  exe- 
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cution  of  the  same  or  similar  purposes  respectively  3^  & 39  Vlct* 
under  this  Act  shall  respectively  be  charged  on  and  c’  55,  s'  2°7' 
defrayed  out  of  the  borough  fund  and  borough  rate, 
and  out  of  the  rate  or  rates  leviable  as  aforesaid. 


Note. — District  Fund  and  General  District  Rate. — The  dis- 
trict fund  is  established  under  sect.  209,  and  the  general  district 
rate  is  made  under  sect.  210,  subject  to  the  provisions  of 
sect.  21 1 and  sects.  218-228. 

In  the  districts  which  come  within  the  exceptions  in  the 
above  enactment,  the  urban  authority  may  obtain  power  to 
defray  their  expenses  out  of  a district  fund  and  general  district 
rate  under  the  following  section. 

With  regard  to  the  expenses  which  are  chargeable  on  the 
district  fund  and  general  district  rate,  see  the  note  to  sect.  210. 

Boroughs. — Even  in  cases  not  falling  under  the  first  excep- 
tion, expenses  under  this  Act  of  the  urban  authority  of  a 
borough  may  in  certain  cases  be  paid  out  of  the  borough  fund, 
under  the  Municipal  Corporations  Act,  1882,  which  authorizes 
the  application  of  the  surplus  of  the  borough  fund  for  the 
public  benefit  of  the  inhabitants  and  improvement  of  the 
borough ; and  provides  that  if  the  surplus  arises  from  the  rents 
and  profits  of  the  property  of  the  municipal  corporation,  and 
not  from  a borough  rate,  then  the  municipal  corporation,  as 
the  sanitary  authority,  may  apply  the  surplus  in  payment  of 
any  expenses  incurred  by  them  as  such  sanitary  authority,  in 
improving  the  borough,  or  any  part  thereof,  by  drainage, 
enlargement  of  streets,  or  otherwise,  under  the  Public  Health 
Act,  1875.1 

The  surplus  here  referred  to  is  a chance  or  accidental  sur- 
plus, and  the  corporation  are  not  entitled  to  make  their  rate  at 
an  excessive  amount  for  the  express  purpose  of  creating  such 
a surplus.2 

A contract  made  by  a municipal  corporation  for  the  benefit 
of  the  inhabitants  or  improvement  of  the  borough,  such  as 
freeing  a toll  bridge  by  undertaking  to  pay  an  annual  sum  to 
the  proprietors  of  the  bridge  for  a certain  number  of  years,  is 
not  ultra  vires.  But  if  in  any  particular  year  there  were  no 
surplus  of  the  borough  fund  they  could  not  make  the  payment.3 
The  Court  of  Appeal,  whose  decision  was  affirmed  by  the 
House  of  Lords  in  the  above  case,  had  held  that  a judgment 
given  against  the  corporation  for  a sum  of  money  which  was 
not  in  the  first  instance  legally  payable  out  of  the  borough 
fund  did  not  justify  the  corporation  in  satisfying  the  judgment 
out  of  that  fund.4 * * 


(1)  45  & 46  Viet.  c.  50,  s.  143, 
post. 

(2)  See,  with  reference  to  a simi- 

lar power  in  a local  Act,  Mayor , 

<5°c.,  of  Newcastle-upon-Tyne  v. 

Att.-Gen.,  L.  R.  1892, A.  C.  568  ; 

62  L.  J.  Q.  B.  72  j 67  L.  T.  (n.s.) 


728  ; 56  J.  P.  836. 

(3)  Ibid. 

(4)  Attorney-General  v.  Mayor , 
&c.,  of  Neivcastle-upon-Tyne , L.  R. 

23  Q.  B.  D.  492 ; 58  L.  J.  Q.  B. 
558;  54  J.  P.  292. 


476 


The  Public  Health  Act,  1875.  [Part 


38  & 39  Viet.  The  enactments  regulating  the  borough  fund  and  rate  will 
c.  55,  s.207,  n.  ke  founci  in  part  yi  j,  of  the  Municipal  Corporations  Act,  1882.1 

Expenses  under  the  Sanitary  Acts . — These  Acts  consist  of 
the  Acts  mentioned  in  sect.  4,  and  in  the  first  part  of  Sched.  V. 

At  the  time  of  the  passing  of  the  present  Act  the  mode  of 
defraying  the  expenses  of  urban  sanitary  authorities  was 
governed  by  the  Public  Health  Act,  1872,  which  enacted  as  fol- 
lows : — “ All  expenses  incurred  or  payable  by  an  urban  sanitary 
authority  under  the  Sanitary  Acts  shall,  if  the  Local  Govern- 
ment Acts,2  or  the  provisions  of  those  Acts  with  respect  to 
rating,  were  at  or  immediately  before  the  passing  of  this  Act  in 
force  throughout  the  district  of  such  authority,  or  within  a local 
government  district  wholly  within  such  district,  be  defrayed  in 
manner  provided  by  those  Acts ; and  if  the  Local  Government 
Acts  were  not  so  in  force  at  or  immediately  before  the  passing 
of  this  Act  be  defrayed  as  follows;  that  is  to  say,  (1)  In  the 
ease  of  the  council  of  a borough,  out  of  the  borough  fund  or 
borough  rate  ; (2)  In  the  case  of  improvement  commissioners, 
out  of  any  rate  in  the  nature  of  a general  district  rate  leviable 
by  them  as  such  commissioners  throughout  the  whole  of  their 
district : Provided  that  where  an  urban  sanitary  authority  had, 
before  the  passing  of  this  Act,  power  to  levy  within  its  district 
a rate  or  rates  for  paving,  sewering,  or  other  sanitary  purposes, 
all  expenses  incurred  by  such  authority  in  the  performance  of 
its  duties  under  the  Sanitary  Acts  shall  be  defrayed  out  of  such 
rate  or  rates,  except  where  at  the  time  of  the  passing  of  this 
Act  any  such  expenses  were  chargeable  upon  the  borough  fund 
or  borough  rate,  in  which  case  such  expenses  shall  continue  so 
chargeable.” 3 With  reference  to  the  term  “ urban  sanitary 
authority  ” at  the  commencement  of  the  proviso  to  the  section 
above  quoted,  the  Sanitary  Law  Amendment  Act,  1874,  enacted 
that  the  provision  should  be  deemed  to  have  applied  to  every 
authority  acting  at  the  time  of  the  passing  of  the  Public  Health 
Act,  1872  (by  which  Act  urban  sanitary  authorities  were,  first 
created),  under  the  powers  conferred  upon  them  by  a local  Act 
with  respect  to  any  sanitary  purpose.4  The  same  Act  also 
declared  that  “ a rate  levied  within  the  district,”  in  the  same 
proviso,  should  signify  one  which  was  levied  throughout  the 
whole  of  the  district.5  The  proviso  was  explained  by  Lord 
Hatherley  as  follows  : “ I think  it  is  intended  to  express  that 
when  any  urban  authority  reconstituted  by  the  Act  had  before 
the  passing  of  the  Act  been  invested  with  powers  of  rating  for 
special  purposes  and  for  expenses,  they  shall  still,  as  recon- 
structed by  the  Act  of  1872,  have  the  same  powers  after  the 
passing  of  that  Act,  and  the  expenses  shall  be  paid  out  of  the 
rate  so  levied,  unless  where  they  were  then  chargeable  on  the 


(1)  45  & 46  Viet.  c.  50,  ss.  139- 
149. 

(2)  Viz.,  11  & 12  Viet.  c.  63; 

21  & 22  Viet.  c.  98 ; 24  & 25  Viet, 

c.  61  ; 26  Viet.  c.  17  ; and  any 


enactment  amending  the  same  ; see 
35  & 36  Viet.  c.  79,  s.  60. 

(3)  35  & 36  Wet.  c.  79,  s.  16. 

(4)  37  & 38  Viet.  c.  89,  s.  8. 

(5)  Ibid. 
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borough  fund,  in  which  case  they  should  continue  so  to  be.  It  38  & 39  Viet, 
seems  to  me  that  the  powers,  though  transferred  by  sect.  7 to  c'  55>s-1 2°7>  n- 
the  new  urban  authority,  were  yet  intended  to  be  kept  distinct, 
and  were  to  be  exercised  in  each  district  according  to  the  local 
Act  of  the  district,  though  by  a new  body.  ...  I think  the 
whole  scheme  in  1872  was  to  preserve  the  powers  of  levying 
expenses  exactly  as  they  stood,  and  merely  to  transfer  the 
powers  from  one  set  of  officials  to.  another.”  It  was  accord- 
ingly held  by  the  House  of  Lords  that  the  urban  authority  of 
a borough,  which  included  a portion  of  a district  placed  by  a 
local  Act  under  improvement  commissioners,  had  no  power 
to  rate  a railway  company  for  sanitary  purposes  to  a borough 
rate  on  the  full  value  of  their  property,  but  must  rate  them  to 
a general  district  rate  on  one-fourth  of  such  value.1 

Provisions  contained  in  a local  improvement  Act  for  levying 
an  improvement  rate,  and  exempting  the  persons  rated  to  that 
rate  from  contributing  to  rates  for  similar  purposes  levied  in 
the  borough,  which  extended  beyond  the  limits  of  the  Act,  were 
held  not  to  be  repealed  by  the  Public  Health  Act,  1875  ; and  a 
borough  rate  made  in  part  for  raising  money  towards  carrying 
the  local  Act  into  execution  was  held  to  be  invalid.2 

Under  an  improvement  Act  for  a district  forming  part  of  a 
parish,  the  improvement  commissioners  had  power  to  levy 
rates  for  the  purposes  of  the  Act,  which  exonerated  the  rate- 
payers of  the  district  from  contributing  to  highway  expenses  in 
the  residue  of  the  parish,  and  the  ratepayers  of  the  residue  of 
the  parish  from  contributing  to  the  highway  expenses  of  the 
district.  The  district  was  extended  so  as  to  be  co-extensive  with 
the  parish  by  an  order  of  the  county  council,  duly  confirmed, 
which  was  silent  as  to  the  improvement  Act.  It  was  held  that 
the  urban  district  council  for  the  extended  district  were  pre- 
cluded by  the  improvement  Act  from  levying  a single  rate  to 
cover  indiscriminately  the  highway  expenses  of  the  whole 
extended  district.3 

A rate  under  the  Cambridge  Improvement  Act  was  held  not 
to  be  “ a rate  in  the  nature  of  a general  district  rate  ” within  the 
meaning  of  sect.  207,  because  the  university  and  colleges  were 
not  rated  to  it,  but  paid  contributions  which  were  fixed  without 
regard  to  their  rateable  value ; and  an  appeal  against  an  order 
of  a court  of  summary  jurisdiction  requiring  a railway  company 
to  pay  a rate  made  upon  them  for  sanitary  purposes  under  the 
Improvement  Act  on  the  full  rateable  value  of  their  property 
was  accordingly  allowed.4 

Expenses  under  the  Local  Government  Act,  1894. — The  ex- 
penses of  the  council  of  an  urban  district  in  the  execution  of 


(1)  Walsall  Overseers  v.  London 
and  North  Western  Railway  Com- 
panyL.  R.  4 App.  Cas.  467  ; 48 
L.  J.  M.  C.  1 66  j 41  L.  T.  (N.s.) 
106  ; 28  W.  R.  52. 

(2)  Mayor  of  Monmouth  v. 

Overseers  of  Monmouth , 38  L.  T. 


(N.s.)  612. 

(3)  Hill  v.  Creditor  Urban  Dis- 
trict Council , 78  L.  T.  (n.s.)  351  ; 
61  J.  P.  340. 

(4)  Great  Eastern  Railway  Com- 
pany v.  Cambridge  Improvement 
Commissioners , 61  L.  T.  (n.s.)  243. 


38  & 39  Viet, 
c.  55,  s.207,  n. 


Power  in  cer- 
tain cases  by 
provisional 
order  to  alter 
mode. 

P.H.  1874, 
s.  9. 
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the  additional  powers  conferred  on  them  by  the  Local  Govern- 
ment Act,  1894,  are  generally  to  be  defrayed,  in  a borough,  out 
of  the  borough  fund  or  rate,  and  in  any  other  case  out  of  the 
district  fund  and  general  district  rate  or  other  fund  applicable 
towards  defraying  the  expenses  of  the  execution  of  the  present 
Act.1 

Folkestone. — By  sect.  6,  the  borough  of  Folkestone  is  not  to 
be  deemed  a borough  for  the  purposes  of  this  Act,  but  so  much 
of  it  as  is  not  included  in  the  local  government  district  of 
Sandgate  is  an  urban  district  under  the  jurisdiction  of  the 
authority  for  executing  the  Folkestone  Improvement  Act,  1855. 

Highway  Expenses. — Sect.  216  makes  provision  for  defray- 
ing these  expenses  in  districts  where  a general  district  rate 
is  levied. 

Special  District  Rates. — By  sect.  319,  the  making  and  levy- 
ing of  certain  special  district  rates,  and  the  discharge  of  sums 
borrowed  on  the  credit  of  them  under  the  Local  Government 
Acts,  are  not  to  be  affected  by  the  present  Act. 

Sect.  208.  Where  at  the  time  of  the  passing  of  this 
Act  the  expenses  incurred  by  an  urban  authority  for 
sanitary  purposes  are  payable  otherwise  than  in  the 
manner  provided  by  the  Local  Government  Acts,  the 
Local  Government  Board  may,  on  the  application  of  such 
authority,  or  of  any  ten  persons  rated  to  the  relief  of  the 
poor  within  the  district,  declare  by  provisional  order  that 
the  expenses  of  such  authority  incurred  in  the  execution 
of  this  Act  shall  be  defrayed  out  of  a district  fund  and 
general  district  rate  to  be  levied  by  them  under  this  Act, 
subject  to  the  provisions  of  this  Act  with  respect  to  the 
mode  of  defraying  in  certain  cases  the  expenses  of  the 
repair  of  highways. 

Note. — Expenses  under  the  Sa?iitary  Acts. — See  the  note  to 
the  preceding  section  on  this  subject. 

“ The  Sanitary  Law  Amendment  Act,  187 4, 2 empowered  the 
board  to  alter,  by  provisional  order,  the  incidence  of  rating  in 
urban  districts,  in  any  way  that  seemed  to  them  fair  and  equit- 
able. This  section  was  intended  to  meet  cases  where  the 
system  of  rating  prescribed  by  the  Local  Government  Act  was 
not  in  force,  and  sect.  208  now  expressly  restricts  the  power  of 
the  board  in  this  matter,  so  that  in  future  they  can  only  declare 
that  the  expenses  of  the  authority  shall  be  defrayed  out  of  a 
general  district  rate,  subject,  however,  to  the  provisions  in 
sect.  216,  relating  to  the  mode  of  raising  the  sums  required  for 
the  repair  of  the  highways.  The  application  for  a provisional 
order  to  alter  the  incidence  of  rating  must  now  be  made  by  the 
authority,  or  by  ten  ratepayers.”  3 


(1)  56  & 57  Viet.  c.  73,  s.  2 %,yost. 

(2)  37  & 38  Viet.  c.  89,  s.  9. 


(3)  Circular  of  the  Local  Govern- 
ment Board,  30th  September,  1875. 
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With  regard  to  provisional  orders,  see  sects.  297,  298  \ 
with  regard  to  the  highway  rate,  see  sect.  216. 


and  38  & 39  Viet, 
c.  55,  s.208,  n. 


General  District  Bate. 

Sect.  209.  In  the  district  of  every  urban  authority  District  fund 
whose  expenses  under  this  Act  are  directed  to  be  de-  account, 
frayed  out  of  the  district  fund  and  general  district  rate  s‘  87, 
there  shall  be  continued  or  established  a fund  called  the 
district  fund : a separate  account  called  “ the  district 
fund  account  ” of  all  moneys  carried  under  this  Act  to 
the  account  of  that  fund  shall  be  kept  by  the  treasurer 
of  the  urban  authority  ; and  such  moneys  shall  be  applied 
by  the  urban  authority  in  defraying  such  of  the  expenses 
chargeable  thereon  under  this  Act  as  they  may  think 
proper. 


Note. — Mode  of  defraying  Expenses. — The  cases  in  which 
the  expenses  of  urban  authorities  are  to  be  [defrayed  out 
of  the  district  fund  and  general  district  rate  are  specified  in 
sect.  207. 

District  Fund  Account. — The  moneys  directed  by  the  Act  to 
be  carried  to  the  district  fund  account  are  those  arising — from 
the  re-sale  of  lands  purchased  for  the  purposes  of  the  Act  which 
are  not  wanted  for  that  purpose ; 1 from  surplus  of  arrears  of 
highway  rates  paid  to  the  treasurer ; 2 from  all  penalties  or  sums 
recovered  on  account  of  any  penalty  paid  over  to  the  treasurer ; 3 
and  from  profits  made  on  the  sale  of  house-refuse,  &c.,  and  of 
all  matters  collected  by  the  local  authority  or  contractor  in 
the  whole  or  any  part  of  their  district.4 

Where  a municipal  corporation  had  carried  their  receipts  in 
respect  of  the  disposal  of  sewage  to  the  borough  fund,  the  court 
said  they  had  no  doubt  that  the  corporation  were  bound  to 
carry  the  fund  in  question  to  the  account  of  the  district  fund, 
so  as  to  reduce  their  general  district  rate,  and  that  they  were 
wrong  in  carrying  it  to  the  borough  fund.5 

The  charges  to  be  defrayed  out  of  the  district  fund  are 
as  stated  in  the  note  to  the  following  section. 

Income  Tax. — Boards  which  are  representatives  of  the  rate- 
payers of  districts  may  be  trading  corporations  deriving  profits 
or  gains  from  their  business  for  the  purposes  of  the  Income  Tax 
Acts.6 


(1)  Sect.  175. 

(2)  Sect.  145. 

(3)  Sect.  254. 

(4)  Sect.  42.  . 

(5)  Reg.  v.  Corporation  of  Leam- 

ington, Times  newspaper,  16th  Dec. 


1879. 

. (6)  Paddington  Burial  Board  v. 
Commissioners  of  Inland  Revenue, 

L.  R.  13  Q.  B.  D.  9 ; 53  L.  J. 
Q.  B.  224  ; 50  L.  T.  (n.s.)  21 1 ; 
32  W.  R.  551;  48  J.  P.  311. 
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Sect.  210.  For  the  purpose  of  defraying  any  expenses 
chargeable  on  the  district  fund  which  that  fund  is  insuffi- 
cient to  meet,  the  urban  authority  shall  from  time  to 
time,  as  occasion  may  require,  make  by  writing  under 
their  common  seal,  and  levy  in  addition  to  any  other  rate 
leviable  by  them  under  this  Act,  a rate  or  rates  to  be 
called  “ general  district  rates.” 

Any  such  rate  may  be  made  and  levied  either  pro- 
spectively in  order  to  raise  money  for  the  payment  of 
future  charges  and  expenses,  or  retrospectively  in  order 
to  raise  money  for  the  payment  of  charges  and  expenses 
incurred  at  any  time  within  six  months  before  the  making 
of  the  rate : in  calculating  the  period  of  six  months  during 
which  the  rate  may  be  made  retrospectively,  the  time 
during  which  any  appeal  or  other  proceeding  relating  to 
such  rate  is  pending  shall  be  excluded. 

Public  notice  of  intention  to  make  any  such  rate,  and 
of  the  time  when  it  is  intended  to  make  the  same,  and  of 
the  place  where  a statement  of  the  proposed  rate  is 
deposited  for  inspection,  shall  be  given  by  the  urban 
authority  in  the  week  immediately  before  the  day  on 
which  the  rate  is  intended  to  be  made,  and  at  least  seven 
days  previously  thereto ; but  in  case  of  proceedings  to 
levy  or  recover  any  rate  it  shall  not  be  necessary  to  prove 
that  such  notice  was  given. 


Note. — Getter al  District  Rate. — With  regard  to  the  district 
fund,  see  the  preceding  section  and  note.  General  district 
rates  are  to  be  levied  by  all  urban  authorities  except  in  the 
cases  mentioned  in  sect.  207. 

Sect.  21 1 (2)  mentions  the  “ period  for  which  the  rate  was 
made,”  so  that  it  appears  to  be  intended  that  it  shall  be  made 
for  a definite  period. 

As  to  the  mode  of  assessing  the  general  district  rate,  see 
sect.  2 1 1,  and  as  to  the  mode  of  recovering  it,  sect.  256  ; see 
also  the  “ general  provisions  as  to  urban  rates,”  viz.  sects. 
218-228. 

Expenses. — The  following  are  the  principal  expenses  which 
are  chargeable  on  the  general  district  rate  : — Expenses  of  pro- 
ceedings preliminary  to  the  constitution  of  any  local  govern- 
ment districts  ; 1 of  sewers  ; 2 of  maps  of  sewerage  system  ; 3 
of  drains  ; 4 of  supply  of  sewage  ; 5 of  public  conveniences ; 6 
of  examining  drains  ;7  of  proceedings  to  prevent  pollution  of 
streams  or  wells  ; 8 of  closing  cellar  dwellings  ; 9 of  legal  pro- 


(1)  Sched.  III.  (8),  now  obsolete. 

(2)  Sects.  14,  19. 

(3)  Sect.  20. 

(4)  Sect.  24. 

(5)  Sect.  30. 


(6)  Sect.  39. 

(7)  Sect.  41. 

(8)  Sects.  69,  70. 

(9)  Sect.  75. 
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ceedings  in  the  superior  courts  for  the  abatement  of  nuisances ; 1 38  & 39  Vict- 
of  disinfection;2  of  conveyance  of  infected  persons;3  of  c- 55>  s-2IO> n- 
mortuaries  and  cemeteries ; 4 of  making  new  streets ; 5 of  repair 
of  turnpike  roads ; 6 of  repair  of  streets  ; 7 of  altering  and 
examining  gas-pipes ; 8 of  lighting  streets ; 9 of  pleasure- 
grounds;10  of  public  clocks;11  of  execution  of  the  Act  by 
members  and  officers ; 12  of  forming  united  districts ; 13  of 
execution  of  the  Act  by  the  port  sanitary  authority ; 14  of  pro- 
visional orders ; 15  of  compensation  for  damage  ; 16  of  compen- 
sation for  loss  of  office ; 17  and  of  maintenance  of  burial- 
grounds.18  Also  expenses  under  the  Baths  and  Wash-houses 
Acts,  Public  Libraries  Acts,  Burial  Acts,  Commons  Acts, 

Canal  Boats  Acts,  Allotments  Acts,  Housing  of  the  Working 
Classes  Acts,  Public  Health  Acts  Amendment  Act,  1890, 

Local  Government  Act,  1894,  Light  Railways  Act,  and 
Cleansing  of  Persons  Act. 

Special  District  Rates. — By  sect.  319,  the  making  and  levying 
of  certain  special  district  rates,  which  were  leviable  under  the 
Public  Health  Act,  1848,  and  the  discharge  of  sums  borrowed 
on  the  credit  of  them,  are  not  to  be  affected  by  the  present 


Illegal  Application  of  Rates. — Rates  levied  under  the  Public 
Health  Act,  1875,  constitute  a statutable  fund,  which  can  only 
be  legally  applied  to  the  purposes  contemplated  by  the  statute, 
and  not  to  any  other.  On  this  point  the  following  passage 
may  be  quoted  from  a judgment  of  the  Court  of  Queen’s 
Bench,  referring  to  the  poor-rate : “ In  the  present  case  we 
are  thrown  necessarily  on  the  Statute  of  Elizabeth ; the 
overseer  is  a statutable  officer,  dealing  with  a statutable 
fund,  and  accountable  for  its  application  to  statutable  pur- 
poses. The  language  of  that  statute  leaves  no  doubt.  The 
relief  and  employment  of  the  chargeable  poor  are  its  ob- 
jects ; the  fund  is  created  for  them,  and  cannot  be  diverted 
from  them,  unless  to  objects  specifically  engrafted  on  them 
by  subsequent  statutes,  of  which  this  is  not  one.  No  usage, 
however  proper  in  itself,  or  however  uninterrupted,  can  pre- 
vail against  that  which  the  plain  construction  of  a statute 
forbids.”  19 

Powers  given  to  a corporation  are  always  to  be  exercised  in 
subjection  to  the  special  purposes  of  the  corporation.  This  is 
not  a mere  canon  in  the  English  municipal  law,  but  a great  and 

(1)  Sect.  107.  (n)  Sect.  165. 

(2)  Sect.  120.  (12)  Sect.  265. 


Act. 


(3)  Sect.  123. 


(13)  Sect.  279. 

(14)  Sect.  290. 

(15)  Sect.  298. 

(16)  Sect.  308. 

(17)  Sect.  309. 


(4)  Sect.  141,  and  42  & 43  Yict. 
c.  31,  post. 


(5)  Sect.  146. 

(6)  Sect.  148. 


(7)  Sects.  149,  1 5 1. 


(18)  Sched.  V.,  re-enacting  24  & 
25  Vict.  c.  61,  s.  21. 

(19)  Reg.  v.  Stewart , 12  A.  & E. 


(8)  Sect.  153. 

(9)  Sect.  161. 
(10)  Sect.  164. 
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38  & 39  Viet,  broad,  principle,  which  must  be  taken  in  the  absence  of  proof 
c.  55s  s.210,  n.  tQ  t]ie  contrary  as  part  of  any  given  system  of  jurisprudence.1 

A rate  made  for  (amongst  other  purposes)  defraying  the 
expenses  of  an  accountant  and  his  assistant  in  examining  the 
accounts  of  the  board,  was  quashed  by  the  sessions  on  appeal. 
The  Court  of  Queen’s  Bench,  whilst  confirming  the  judgment 
of  the  sessions,  said,  “ There  may  be,  no  doubt,  circumstances 
under  which  it  would  be  perfectly  legal  to  employ  an  accoun- 
tant; but  of  these  circumstances  the  sessions  are  to  judge. 
Here  it  appears  that  the  sessions  inquired  into  all  these 
circumstances,  and  heard  evidence  on  both  sides.  The  result 
of  their  inquiry  is,  that  in  their  judgment  the  charge  could  not 
be  justifiably  imposed  upon  the  ratepayers.  If  it  were  for  us 
we  should  concur  in  their  judgment.”  2 

The  purchase  of  a gold  chain  for  the  mayor  of  a borough 
out  of  the  borough  funds  was  held  to  be  illegal.3 

A vestry  incorporated  under  the  Metropolis  Management 
Acts  were  held  to  have  no  power  to  apply  the  rates  in  paying 
the  expenses  of  a dinner  or  a ball  or  other  ceremonies  in  con- 
nection with  the  opening  of  a new  vestry  hall.4 

An  interlocutory  injunction  to  restrain  payment  of  a sum 
resolved  to  be  paid  to  a mayor  by  way  of  remuneration,  with 
a request  that  he  should  take  steps  for  the  due  celebration  of 
Her  Majesty’s  Jubilee,  was  refused.5  But  with  reference  to  a 
sum  alleged  to  have  been  voted  to  a mayor  for  the  purpose  of 
celebrating  the  marriage  of  the  Duke  of  York,  Romer,  J.,  said 
that  the  corporation  were  entitled  to  make  a reasonable  addi- 
tion to  the  mayor’s  salary,  if  it  was  anticipated  that  in  his 
year  of  office,  by  reason  of  the  occurrence  of  some  event  of 
national  importance,  his  expenditure  as  mayor  in  festivities  and 
so  forth  might  be  increased ; but  that  if  payments  were  to  be 
made,  not  > really  as  an  increase  of  salary  to  the  mayor,  and 
to  be  actually  so  applied,  but  for  other  purposes,  they  should 
be  appropriated  directly  to  the  purposes  to  which  they  were 
really  to  be  applied,  so  that  the  propriety  of  the  payments 
might  be  challenged ; and  a payment  for  such  other  purposes 
should  not  be  made  indirectly  as  an  increase  of  salary  which 
was  not  intended  to  be  actually  received  as  such.6 

With  regard  to  the  legality  of  the  purchase  by  local  authori- 
ties, at  the  cost  of  the  funds  under  their  control,  of  periodical 
publications  which  contain  reports  of  decisions  of  the  courts 
of  law,  or  other  information  connected  with  matters  subject 


(1)  Pickering  v.  Stephenson,  L.  R. 
14  Eq.  322 ; 41  L.  J.  Ch.  493  ; 26 
L.  T.  (N.S.)  608  ; 20  W.  R.  654. 

(2)  Reg.  v.  Worksop,  21  J.  P. 
45 I* 

(3)  Attorney-General  v.  Batley, 
Mayor,  &c.,  26  L.  T.  (n.s.)  392. 

(4)  Attorney -General  v.  Bermond- 

sey, L.  R.  23  Ch.  D.  60 ; 52  L.  J. 


Ch.  567;  48  L.  T.  (N.S.)  445;  31 
W.  R.  463;;  47  J-  P-  453- 

(5)  Attorney- General  v.  Corpora- 
tion of  Blackburn,  57  L.  T.  (n.s.) 
385- 

(6)  Attorney-General  v.  Mayor, 
&C.,  of  Cardiff,  L.  R.  1894,  2 Ch. 
337  ; 63  L.  J.  Ch.  557  ; 70  L.  T. 
(N.s.)  591. 
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to  their  jurisdiction,  see  the  memorandum  of  the  Local  & 39  Viet. 
Government  Board  of  the  1 6 th  June,  1884.1  c.  55,s.2to,  n. 

Costs  of  legal  and  parliamentary  Proceedings. — By  the  Muni- 
cipal Corporations  (Borough  Funds)  Act,  1872,  when  in  the 
judgment  of  a “ governing  body  ” in  any  district  acting  under 
any  general  or  local  Act  of  Parliament  for  the  management, 
improvement,  cleansing,  paving,  lighting,  and  otherwise  govern- 
ing places  or  districts  it  is  expedient  for  such  governing  body 
to  promote  or  oppose  any  local  and  personal  bill  or  bills  in 
Parliament,  or  to  prosecute  or  defend  any  legal  proceedings 
necessary  for  the  promotion  or  protection  of  the  interests  of  the 
inhabitants  of  the  district,  it  shall  be  lawful  for  such  governing 
body  to  apply  the  borough  fund,  borough  rate,  or  other  the 
public  funds  or  rates  under  the  control  of  such  governing  body 
to  the  payment  of  the  costs  and  expenses  attending  the  same  ; 2 
but  in  certain  cases  the  sanction  of  the  Local  Government 
Board  or  Secretary  of  State,  and  of  the  ratepayers,  must  be 
previously  obtained.3 

That  Act  does  not,  however,  take  away  or  diminish  any 
rights  or  powers  possessed  by  a governing  body  or  inhabitants 
of  a district  independently  of  the  Act.4  And  Jessel,  M.R., 
therefore  held  that  a municipal  corporation  were  entitled  to 
incur  expense  in  opposing  a bill  in  Parliament  without  having 
previously  complied  with  the  requirements  of  the  Act.  He 
held  that  such  corporations,  who  had  been  reduced  by  the 
Municipal  Corporations  Acts,  1835,  from  the  position  of  owners 
to  that  of  trustees,  possessed  the  ordinary  right  of  trustees  to 
defend  their  trust  property  and  rights  as  trustees  from  attack  at 
the  expense  of  the  trust  estate,  and  consequently  might  defray 
out  of  the  rates  the  expenses  of  resisting  an  attack  made  upon 
their  rights  by  a bill  in  Parliament  for  the  establishment  of  a 
market  in  their  district.5 

The  Court  of  Appeal  held  that  overseers  were  entitled  to 
oppose,  at  the  cost  of  the  poor  rate,  a bill  in  Parliament  which 
threatened  to  throw  an  additional  burden  on  that  rate.6 

The  cost  of  proceedings  by  indictment,  by  action,  or  other- 
wise, taken  by  a local  authority,  with  the  consent  of  the  Attorney- 
General,  for  the  protection  of  watercourses  from  pollution  by 
sewage,  or  taken  by  them  for  the  abatement  of  nuisances,  may 
be  defrayed  as  expenses  incurred  in  the  execution  of  this  Act.7 

It  was  held  that  although  the  expenses  of  a Chancery  suit, 
bond,  fide  and  necessarily  incurred,  might  properly  be  defrayed 
from  the  produce  of  a general  district  rate,  the  expenses  of 


(1)  In  Part  III.,  post. 

(2)  35  & 36  Viet.  c.  91,  s.  2, post. 

(3)  Jbid.  s.  4. 

(4)  Ibid.  s.  8. 

(5)  Attorney-General  v.  Mayor, 

cT’e.,  of  Brecon,  L.  R.  10  Ch.  D. 
204  ; 48  L.  J.  Ch.  153  ; 40  L.  T. 

(N.S.)  52  ; 27  W.  R.  332. 


(6)  Reg.  v.  Sibly,  54  L.  J.  M.  C. 
23 ; 33  W.  R.  248  ; s.c.  nom.  Reg. 
v.  White,  L.  R.  14  Q.  B.  D.  358 ; 
52  L.  T.  (N.S.)  1 16  ; 49  J.  P.  294  ; 
following  Rex  v.  Inhabitants  of 
Essex,  4 T.  R.  59 x- 

(7)  Sects.  69,  107. 


2 1 2 


484 


The  Public  Health  Act , 1875.  [Part 

38  & 39  Viet,  defending  quo  warranto  proceedings,  incurred  in  the  merely 

c.  55,  s.  210,  n.  perSonal  affair  of  individual  members  of  a local  board,  could 
not  lawfully  be  charged  to  the  ratepayers  of  the  district,  and 
that  consequently  a rate  was  bad,  which  appeared  by  the 
estimate  to  have  been  made  for  the  purpose  of  defraying  those 
costs.1  The  Court  also  held  that  the  local  board  were  not 
justified  in  opposing  the  bill  of  a Gaslight  and  Coke  Com- 
pany in  Parliament,  either  by  the  result,  or  by  any  anterior 
prospect  of  advantage  to  be  gained  to  the  ratepayers,  if  the 
opposition  had  been  successful.  In  delivering  judgment,  Lord 
Campbell,  C.J.,  said,  “The  Act  of  Parliament  is  a most  bene- 
ficial one,  but  it  is  liable  to  great  abuse.  This  is  an  Act  under 
which  there  may  be  great  jobbing,  and,  while  it  is  the  duty 
of  the  Court  to  assist  local  boards  in  carrying  out  the  Act  for 
the  public  benefit,  it  is  also  our  duty  to  guard  the  ratepayers 
from  a misapplication  of  the  funds.  If  the  expense  of  opposing 
bills  in  Parliament  is  to  be  charged  upon  the  rate,  it  may  lead 
to  great  abuse.  I do  not  say  that  a case  may  not  arise  where 
it  would  be  a very  good  thing  for  the  ratepayers  that  a private 
bill  should  be  opposed  in  Parliament,  and  for  the  expenses  of 
which  the  rate  might  be  liable ; but  it  should  clearly  appear 
that  such  opposition  is  for  the  benefit  of  the  ratepayers,  and 
above  all,  it  is  advisable  that  the  local  board  should,  in  the  first 
instance,  call  a meeting  of  the  ratepayers,  and  have  their  previous 
assent  to  the  opposition.”  2 Subsequently  the  person  employed 
in  preparing  statistics  and  giving  evidence  before  a Committee 
of  the  House  of  Commons  on  behalf  of  the  local  board  in 
opposition  to  the  Gas  Company’s  bill,  sued  four  members  of  the 
local  board  who  were  parties  to  the  resolution  authorizing  the  op- 
position to  the  bill ; but  it  was  decided  that  they  were  not  liable.3 

The  previous  sanction  of  the  vestry  to  the  overseers  defend- 
ing an  appeal  against  a poor  rate  was  held  to  be  unnecessary.4 

An  injunction  was  granted  to  restrain  a municipal  corpora- 
tion from  applying  the  borough  fund  towards  defraying  the 
expenses  of  a bill  before  Parliament  for  improvements  and 
increased  powers,  it  being  alleged  that  there  was  no  surplus  of 
the  borough  fund.5  The  Court  refused  to  allow  money  raised 
for  poor-rates  under  a local  Act  to  be  applied  in  payment  of  the 
expenses  of  a bill  in  Parliament,  promoted  by  the  guardians, 
but  rejected.6  And  a rural  sanitary  authority  were  restrained 
from  defraying  the  expenses  of  promoting  a bill.7  The  common 


(1)  Reg.  v.  Harris , infra.  See 
also  Reg.  v.  Mayor , &=c.,  of  Bridg- 
water, 10  A.  & E.  281  ; 2 P.  & D. 
558  ; as  to  payment  of  the  costs  of 
defending  an  alderman  against  a 
criminal  information. 

(2)  Reg.  on  prosecution  of  Worksop 
Local  Board  v.  Harris,  28  L.T.  (o.s.) 
266;  5 W.  R.  254;  21  J.  P.  580. 

(3)  Bailey  v.  Cuckson , 32  L.  T. 


(O.s.)  124 ; 7 W.  R.  16. 

(4)  Reg.  v.  Street , 18  Q.  B.  682  ; 
22  L.  J.  M.  C.  29. 

(5)  Attorney- General  v.  Norwich 
Corporation , 21  L.  J.  Ch.  139. 

(6)  Attorney- General  v.  South- 
ampton Guardians,  17  Sim.  6 ; 18 
L.  J.  Ch.  393  ; 13  Jur.  669. 

(7)  Cleverton  v.  St.  German's 
Union , 56  L.  J.  Q.  B.  83. 
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law  vestry  of  a parish  also  was  held  to  have  no  power  to  38  & 39  Viet, 
promote  a bill  in  Parliament.1  c'  55>s.2io,  n. 

A waterworks  company,  established  to  supply  water  to  the 
borough  of  S.,  were  empowered  by  Act  of  Parliament  to  make 
rules  and  regulations,  which  before  coming  into  force  were  to 
be  approved  of  by  two  justices  of  the  borough.  Certain  of 
such  proposed  rules  and  regulations  having  been  brought 
before  the  justices  for  approval  were  opposed,  in  great  part 
successfully,  by  the  corporation.  The  company  also  promoted 
a bill  in  Parliament  with  the  view  of  obtaining  further  powers. 

The  corporation  opposed  it  in  Parliament,  and  eventually  it 
was  withdrawn.  Orders  having  been  made  for  the  payment  out 
of  the  borough  fund  of  the  expenses  incurred  in  opposing  the 
rules  and  regulations,  and  the  bill  promoted  by  the  company, 
the  Court  held  that  as  the  expenses  could  not  be  expenses 
necessarily  incurred  in  carrying  into  effect  the  provisions  ” of 
the  Municipal  Corporations  Act,1 2  and  as  they  did  not  fall  within 
any  of  the  payments  specified  in  the  Act,  they  were  not  charge- 
able upon  the  borough  fund,  and  the  orders  were  invalid ; but 
semble , if  there  had  been  a surplus  of  the  borough  fund,  it 
might  have  been  applied  towards  the  payment  of  such  expenses.3 

It  was  held  that  a highway  board  had  no  power  to  incur 
expenses  in  opposing  a turnpike  trust  bill  in  Parliament,  even 
though  the  bill  affected  some  of  the  parishes  in  the  district,  and 
the  opposition  was  successful.4  And  where  commissioners  were 
empowered  to  do  “ all  acts,  matters  and  things  for  promoting 
the  health,  comfort  and  convenience  of  the  inhabitants,”  and 
for  that  purpose  applied  the  rates  of  the  town  to  the  promotion 
of  a bill  in  Parliament,  it  was  held  that  the  words  of  the  Act 
did  not  authorize  such  expenditure.5 

A peremptory  mandamus  went  to  compel  certain  commis- 
sioners to  make  a rate  for  the  purpose  of  paying  the  costs  of 
their  clerk  in  opposing  a bill  in  Parliament,  which,  if  it  had 
passed  in  its  then  state,  would  have  injuriously  affected  the 
lands  of  the  commissioners.  The  Court  said  that  it  was  clear 
that  the  proceedings  in  Parliament  were  properly  taken,  and 
that  the  commissioners  would  not  have  done  tneir  duty  if  they 
had  allowed  the  bill  to  pass  as  originally  intended  without 
opposition.  “ But,”  the  Court  added,  “ this  decision  must  not 
be  considered  as  a precedent  that  expenses  are  to  be  rashly 
incurred  in  Parliament,  and  discharged  out  of  a rate.”  6 


(1)  Attorney -General  v.  Lambeth 
Vestry,  Loc.  Gov.  Chron.,  5th 
Jan.  1889,  p.  9 ; W.  N.  1888,  19. 

(2)  5 & 6 Wm.  4,  c.  76,  s.  92. 

(3)  Leg.  v.  Sheffield  Corporation , 
L.  R.  6 Q.  B.  652  ; 40  L.  J.  Q.  B. 
247  ; s.c.  nom.  Roberts  v.  Sheffield 
Corporation , 24  L.  T.  (N.«.)  659  ; 19 
W.  R.  1159  ; 36  J.  P.  229. 

(4)  Reg.  v.  Kingsbridge  Highway 


Board , 18  L.  T.  (n.s.)  554;  16 
W.  R.  1 1 1 5 ; 32  J.  P.  502. 

(5)  Attorney -General  v.  West 
Hartlepool  Improvement  Commis- 
sioners, L.  R.  10  Eq.  152  ; 39  L.  J. 
Ch.  624;  22  L.  T.  (N.s.)  510;  18 
W.  R.  685. 

(6)  Reg.  v.  Norfolk  Commis- 
sioners of  Sewers , 15  Q.  B.  549  ; 20 

L.  J.  Q.  B.  121  ; 15  Jur.  121. 
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38  & 39  Viet.  Wood,  V.-C.,  said,  “One  of  the  provisions  of  this  Act  is  for 

c.55,  s.  210,  n.  generaj  government  of  the  whole  borough,  and  for  the  sup- 
pression of  all  nuisances  which  are  not  already  punishable . . . 
Now  it  seems  to  me  very  strange  to  say,  if  it  be  a corporate 
duty  to  prevent  nuisances,  and  to  prevent  them  by  bye-laws, 
yet  if  an  enormous  and  gigantic  nuisance  was  about  to  be  per- 
petrated, and  the  corporation  were  to  take  steps  by  applying  to 
this  Court,  through  the  medium  of  the  Attorney-General,  for  an 
injunction  to  restrain  such  nuisance,  that  they  would  not  be 
allowed  the  costs  of  such  a proceeding.  . .if  they  (the  pro- 
moters) were  about  to  abstract  these  800,000  gallons  of  water 
a day  from  the  town,  or  if  there  had  been  a perfectly  pure 
stream  used  for  the  purpose  of  drinking . . . and  they  had 
brought  down  an  enormous  mass  of  foul  water  which  rendered 
the  river  perfectly  inapplicable  for  the  use  of  the  inhabitants, 

. . that  they  shall  not  lay  out  a farthing  to  prevent  a large 
nuisance  like  that  to  all  the  inhabitants  of  the  borough.  It 
seems  to  me  that  a case  of  that  kind  would  be  within  the 
words  ‘ all  other  expenses  necessarily  incurred  for  carrying  into 
effect  the  provisions  of  the  Act/  which,  as  Lord  Cottenham 
says,1  do  not  mean  mere  expenses  of  meetings,  but  expenses  of 
duties  imposed  upon  them.  But  if  they  would  be  justified  in 
applying  by  injunction  to  restrain  the  nuisance,  they  are  equally 
justified  in  offering  their  opposition  to  an  Act  of  Parliament  to 
prevent  that  nuisance  being  legalized.” 2 Commissioners  of 
sewers  were  held  entitled  to  levy  a rate  for  costs  bona  fide  and 
prudently  incurred  in  opposing  a bill  likely  to  injure  a level : 
this  being  a litigation  arising  out  of  their  duties.3 

Where  there  was  a resolution  of  ratepayers  to  oppose  a gas 
company’s  bill  in  Parliament,  the  Court  refused  an  injunction 
to  restrain  the  corporation  from  applying  the  corporate  funds 
in  opposing  the  bill.4  But,  where  the  Borough  Funds  Act  had 
not  been  complied  with,  a municipal  corporation  were  restrained 
from  applying  the  borough  fund  towards  opposing  a gas  com- 
pany’s bill  which  merely  affected  the  corporation  as  consumers 
of  gas  by  altering  its  price.5 

The  Court  held  that  it  was  proper  for  a municipal  corpora- 
tion to  pay  certain  parliamentary  costs  in  connection  with  a 
Tramway  Bill  out  of  the  borough  fund.6 

Where  a local  board  misapplied  the  rates  towards  defraying 
the  costs  of  a bill  in  Parliament,  the  Court  granted  an  injunc- 


(1)  In  Attorney- Generals.  Mayor 
of  Norwich , 2 M.  & C.  406  ; 1 Jur. 
398. 

(2)  Attorney -Getter at  v.  Mayor  of 
Wigan , Kay,  268 ; 23  L.  J.  Ch. 
429  ; 18  Jur.  238,  affirmed,  5 De  G. 
M.  & G.  52  ; 23  L.  J.  Ch.  429  ; 18 
Jur.  299. 

(3)  Attorney- General  v.  Andrews , 

2 Mac.  & G.  225  ; 20  L.  J.  Ch. 


467  ; 14  Jur.  905. 

(4)  Attorney  - General  v.  St. 
Helen's , W.  N.  1870,  p.  150. 

(5)  Attorney-General  v.  Swansea 
Corporation , L.  R.  1898,  1 Ch.  602  ; 
67  L.  J.  Ch.  356;  78  L.  T.  (N.s.) 
412  ; 46  W.  R.  354 ; 62  J.  P.  408. 

(6)  Reg.  v.  Liverpool , Mayor , 
&c.,  28  L.  T.  (n.s.)  500  ; 21  W.  R. 
674. 
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tion  to  restrain  the  further  prosecution  of  the  bill,  which,  how-  3&  & 39  Vl<*. 
ever,  had  been  abandoned  before  the  hearing.  The  injunction  c'  55>  S-2I0>  n- 
was  dismissed  (with  costs  to  be  paid  by  the  relator)  as  against 
a member  of  the  Board,  who  had  opposed  the  scheme  embodied 
in  the  bill,  but  costs  were  decreed  against  the  other  members.1 

In  an  Irish  case,  an  application  was  made  for  a certiorari 
against  the  corporation  of  Dublin,  who  had  applied  borough 
funds  to  oppose  a bill.  It  being  shown  that  the  provisions 
of  the  bill  would  have  the  effect  of  reducing  the  income  of  the 
corporation,  the  certiorari  was  refused,  as  the  corporation  were 
justified  in  opposing  the  bill,  and  applying  the  borough  fund 
for  that  purpose.2 

Piles  had  been  driven  into  a river-bank  by  a former  occupier 
of  the  riparian  soil,  the  municipal  corporation  claiming  the 
right  to  the  soil.  An  action  being  brought  on  their  behalf,  it 
was  held  that  costs  of  litigation,  undertaken  bona  fide  and  on 
reasonable  grounds  for  the  defence  of  corporate  rights,  might 
be  paid  out  of  the  borough  fund,  though  such  litigation  were 
eventually  unsuccessful.3 

In  the  case  of  a private  company,4 5  and  also  in  the  case  of  a 
municipal  corporation,5  the  Court  held  that  the  costs  of  pro- 
ceedings taken  against  one  member  for  something  done  in 
connection  with  official  duties  could  not  be  paid  out  of  the 
funds  of  the  company  or  corporation.  But  an  incorporated 
association  which  published  a journal,  edited  by  a member, 
was  held  by  the  Court  of  Appeal  to  be  entitled  to  expend  its 
funds  in  defending  an  action  brought  against  the  editor  for 
libel  in  respect  of  an  article  inserted  m the  journal  under  the 
express  instructions  of  the  association.6 

A metropolitan  vestry  were  held  not  to  be  entitled  to  expend 
their  funds  in  defraying  costs  incurred  by  a ratepayer  of  their 
parish  in  a test  case  against  a water  company.7  And  a muni- 
cipal corporation  were  held  to  have  no  power  to  defray  the 
costs  incurred  by  their  chief  constable  in  opposing  licensing 
appeals.8 

Enforcing  Payment  of  Costs. — The  costs  of  an  action  brought 
against  a rural  sanitary  authority  to  restrain  them  from  fouling 
a stream  were  on  the  26th  of  January,  1885,  ordered  to 
be  paid  by  the  authority,  and  were  taxed  on  the  25  th  of 
April,  1890.  It  was  held  that  a sum  raised  by  poor  rate  in 


(1)  Attorney- General  v.  Totten- 
ham Local  Board,  27  L.  T.  (n.s.) 
440. 

(2)  Reg.  v.  Dublin  Town  Council , 
9 L.  T.  (n.s.)  123. 

(3)  Reg.  v.  Tamworth  {Mayor  of), 
19  L.  T.  (N.S.)  433  ; 17  W.  R.  231 ; 
and  see  Bright  v.  North , 16  L.  J. 
Ch.  255 ; 2 Ph.  216. 

(4)  Pickering  v.  Stevenson , ante, 
p.  482. 

(5)  Reg.  v.  Liverpool  {Mayor, 

&c.),  41  L.  J.  Q.  B.  175  ; 20  W.  R. 


389 ; s.c.  nom.  Willmer  v.  Liverpool 
{Mayor,  &>c.),  26  L.  T.  (n.s.)  ioi. 

(6)  Breay  v.  Royal  British  Nurses' 
Association , L.  R.  1897,  2 Ch.  272  ; 
66  L.  J.  Ch.  587 ; 76  L.  T.  (n.s.) 
735  ; 46  W.  R.  86. 

(7)  Attorney-General  v.  Clerken - 
well  Vestry,  71  L.  T.  (n.s.)  478. 

(8)  Attorney  - General  v.  Tyne- 
mouth Corporation , L.  R.  1898,  1 
Q.  B.  604;  67  L.  J.  Q.  B.  489  ; 78 
L.  T.  (N.s.)  372;  46  W.  R.  518; 
62  J.  P.  292. 
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8 & 39  Viet. 
. 55,  s.  210, n. 


1890  in  pursuance  of  a precept  of  the  authority  was  not 
attachable  in  the  hands  of  their  treasurer  under  a garnishee 
order  ; nor  could  the  balance  of  a loan  raised  to  purchase  land 
for  sewage  disposal  within  a contributory  place  in  the  district 
be  so  attached ; nor  could  the  land  purchased  for  sewage 
disposal  out  of  the  moneys  charged  on  the  contributory  place 
be  taken  under  a writ  of  elegit  for  the  purpose  of  satisfying  the 
costs,  but  only  property  which  had  been  acquired  by  means  of 
the  common  fund  which  was  chargeable  with  such  costs.  It 
was  further  held  that,  the  contributory  place  having  become  an 
urban  district,  and  the  order  of  the  Local  Government  Board 
for  adjustment  of  accounts  under  sect.  295  being  final  and 
making  no  provision  for  the  costs,  there  was  no  mode  of 
adjusting  the  accounts  subsequently  as  regards  these  costs.1 

Retrospective  Rates. — If  the  money  appears  by  the  estimate  to 
be  intended  to  be  applied  in  payment  of  debts  incurred  more 
than  six  months  previously  to  the  making  of  the  rate,  that 
would  no  doubt  be  a good  ground  of  appeal  against  the  rate, 
as  no  validity  is  given  to  payments  in  respect  of  debts  incurred 
before  that  time,  except  where  the  charges  are  expressly 
authorized  by  the  Act  \ 2 and  an  objection  to  a rate  on  the 
ground  that  it  is  retrospective,  must  be  taken  on  appeal 
against  the  rate,  and  not  when  proceedings  are  taken  to 
enforce  it.3 

Per  Lord  Abinger,  C.B.  : “The  general  inconvenience  of 
retrospective  rates  has  been  long  known  and  recognized  in 
Courts  of  Law,  on  the  ground  that  succeeding  inhabitants  can- 
not legitimately  be  made  to  pay  for  services  of  which  their 
predecessors  have  had  the  whole  benefit.”  4 

Per  A.  L.  Smith,  J.,  after  referring  to  the  above  quotation  : 
“ There  have  been  cases  in  which  this  Court  has  compelled 
the  levy  of  retrospective  rates,  and  the  reason  has  been  this, 
that  from  the  necessity  of  the  case  it  has  been  impossible,  for 
the  amount  of  the  debt  to  have  been  ascertained  until  some 
time  after  it  had  become  payable,  and  rates  levied  for  its 
payment  could  not  have  been  levied  other  than  retro- 
spectively.” 5 

But  in  a case  in  which  the  plaintiff  in  an  action  claiming  a 
writ  of  mandamus  to  be  directed  to  a local  board  to  make  and 
levy  a district  rate  for  the  payment  of  a judgment  obtained 
by  the  plaintiff  against  the  local  board,  it  was  held  that  a rate 
might  be  made  retrospectively  in  order  to  raise  money  for  the 
payment  of  charges  and  expenses  that  might  have  been  in- 
curred more  than  six  months  previously,  provided  that  under 


(1)  Earl  Jersey  v.  Uxbridge 
Rural  Sanitary  Authority,  L.  R. 
1891,  3 Ch.  183  ; 60  L.  J.  Ch.  833  ; 
64  L.  T.  (n.s.)  858. 

(2)  See  the  case  of  Waddington 

v.  City  of  London  Union , E.  B.  & 

E.  370  ; 28  L.  J.  M.  C.  113 ; 5 Jur. 

(N.s.)  242;  7 W.  R.  93;  22  J.  P. 
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the  circumstances  the  delay  were  excusable  and  shown  not  to  38  & 39  vict* 
be  undue.1  c.  55,  s.210,  n. 

Commissioners  under  a local  Act  became  indebted  to  their 
architect  for  work  and  labour  and  plans,  and  the  district  for 
which  they  acted  was  afterwards  placed  under  a local  board,  it 
being  provided  that  if  the  property  and  estate  of  the  commis- 
sioners should  be  insufficient  to  discharge  their  liabilities  the 
deficiency  should  be  charged  upon  the  rates  leviable  under  the 
Public  Health  Act,  1848.  It  was  held  that  the  provisions  in 
that  Act  2 did  not  apply  to  the  liabilities  of  the  commissioners, 
which  were  made  a charge  upon  the  rates.3  Lord  Campbell, 

C.J.,  in  that  case  said  that  sect.  89  of  the  Public  Health  Act, 

1848,  did  not  contemplate  such  a charge  as  the  one  which  was 
in  question,  but  only  such  as  might  be  incurred  by  the  Board 
of  Health  in  carrying  out  that  Act,  and  not  such  as  are 
charged  on  the  rates.  He  added  that  the  expression,  “ charged 
on  the  rates,”  impliedly  gave  a power  to  make  a rate  to  pay 
such  debts.  Error  having  been  brought  to  review  the  judg- 
ment of  the  Court  of  Queen’s  Bench  in  this  case,  it  was  held 
by  the  Court  of  Error  that  a plea  that  the  cause  of  action  did 
not  accrue  within  six  months  before  the  action  was  brought, 
and  that  the  said  debts  were  not  nor  are  a charge  or  expense 
incurred  by  the  said  local  board  within  six  months  before  suit, 
or  within  six  months  before  demand  for  the  said  rate,  was  no 
answer  to  the  claim,  as  the  six  months’  limitation  for  levying  a 
retrospective  rate  did  not  apply  to  a debt  or  claim  like  that  of 
the  plaintiffs  made  chargeable  by  Act  of  Parliament.4  The 
same  case  seems  to  show  that  a plea  that  the  alleged  causes  of 
action  did  not  accrue  within  six  years  is  a bad  plea  to  a claim 
for  a mandamus,  as  the  Statute  of  Limitations  does  not  bar  an 
application  for  such  a writ ; and  that  a claim  for  a mandamus 
to  levy  a rate  to  pay  a debt  is  good,  though  it  does  not  state 
the  amount  of  the  debt. 

A rule  had  been  obtained  to  show  cause  why  the  local  board 
should  not  make  a rate  for  the  purpose  of  paying  a debt  due  to 
a contractor.  The  work,  it  appeared,  was  done  in  1857,  and 
concluded  in  April  of  that  year,  and  the  writ  was  issued  on  the 
2nd  June.  In  the  following  July  a verdict  was  obtained,  but 
judgment  was  not  signed  till  February,  1858;  and  the  question 
was  whether  the  six  months  within  which  the  rate  must  be 
made  was  to  date  from  the  time  when  the  debt  was  contracted,  or 
from  the  date  of  the  judgment.  The  rule  was  made  absolute, 
on  the  ground  that  there  was  no  wilful  delay,  and  that  the  judg- 
ment was  delayed  by  misfortune.5 


(1)  Worthington  v.  Hullon , L.  R. 

1 Q.  B.  63  ; 6 B.  & S.  943  ; 35  L.J. 
Q.  B.  61 ; 13  L.  T.  (n.s.  ) 463.  See 
also  v.  Rotherham  Local  Board , 

post,  p.  490. 

(2)  11  & 12  Vict.  c.  63,  s.  89. 

(3)  Ward  v.  Lowndes , I E.  & E. 

940  ; 28  L.  J.  Q.  B.  265  ; 5 Jur. 


(N.S.)  1124;  7 W.  R.489;  23  J.  P. 
357- 

(4)  Ward  v.  Lowndes , I E.  & E. 
956  ; 29  L.  J.  Q.  B.  40  ; 6 Jur. 
(N.s.)  247;  1 L.  T.  (N.s.)  268;  8 
W.  R.  81  ; 24  J.  P.  228. 

(5)  Swire  v.  Burley  Local  Board , 
33  L.  T.  (o.s.)  222. 
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A question  as  to  what  are  expenses  incurred  within  six 
months  before  the  making  a rate,  came  before  the  Court  in  a 
case  where  a local  board  had  entered  into  a contract  for  the 
execution  of  certain  works,  which  were  not  paid  for  in  full  at 
the  termination  of  the  contract,  and  for  the  recovery  of  which 
an  action  was  brought.  On  the  21st  of  June,  1856,  the  works 
having  been  completed,  there  was  due  to  the  contractor  a 
balance  of  ^1013  1 6s.  8d.  ; and  upon  an  action  being  com- 
menced for  the  recovery  of  that  sum,  an  agreement  was  entered 
into  between  the  plaintiffs  and  the  local  board,  by  which  the 
former  agreed  to  receive  ^1000,  with  interest  and  costs,  and 
the  local  board,  on  their  part,  agreed  to  a judge’s  order  that 
immediate  judgment  should  be  had  for  such  sum,  interest,  and 
costs,  and  that  payment  should  be  made  on  the  27th  of  De- 
cember, 1856,  in  default  of  which  judgment  should  issue  ; and 
a judge’s  order  was  accordingly  obtained.  The  local  board 
having  failed  to  make  the  payment  in  accordance  with  the 
agreement,  the  plaintiffs  put  in  execution,  which  only  realised 
^75  153-.  6d. ; and  afterwards,  on  the  7th  of  May,  1857,  gave 
notice  to  the  local  board  that  they  required  them  to  make  a 
rate  for  the  purpose  of  raising  the  money  due  to  them,  and 
also  that  they  would  apply  to  the  Queen’s  Bench  for  a man- 
damus to  compel  them  to  do  so.  Application  for  a mandamus 
was  accordingly  made,  and  it  issued  on  the  12th  of  June,  1857, 
which  was  within  six  months  after  the  27th  of  December,  when 
the  money  was  agreed  to  be  paid.  On  behalf  of  the  local 
board  it  was  contended  that  the  charges  for  which  they  could 
make  a rate  were  charges  made  so  by  the  Act,  and  that  a rate 
could  only  be  made  within  six  months  from  the  time  the  money 
was  due  under  the  contract,  and  consequently  that  they  could 
not  be  compelled  to  make  a rate,  as  they  had  no  power  to  do 
so.  But  putting  a reasonable  construction  upon  the  statute, 
so  as  to  do  justice  to  all  parties,  the  Court  held  that  a new 
charge  was  created  after  the  27th  of  December,  1856,  and 
therefore  gave  judgment  for  the  Crown,  that  a mandamus 
should  issue  compelling  the  local  board  to  make  a rate  to  pay 
the  claim.1  Where,  however,  through  the  delay  of  a plaintiff 
in  enforcing  his  demand  against  a local  board,  it  becomes 
necessary  for  the  board  to  have  the  authority  of  a mandamus 
to  justify  them  in  paying  a sum  of  money,  the  Court  will  not 
make  a rule  absolute  calling  on  the  board  to  pay  the  costs  of 
the  mandamus.2 

In  an  action  against  a local  board,  it  was  alleged  that  the 
plaintiffs  paid  a rate  in  1856  to  which  they  had  been  assessed 
for  works  of  a public  nature  executed  by  the  local  board  ; that 
it  was  admitted  that  the  money  had  been  received  by  the  board 
erroneously,  but  they  had  no  funds  out  of  which  they  could 

(1)  Reg.  v.  Rotherham  Local  641. 

Board,  8 E.  & B.  906  ; 27  L.  J.  Q.  B.  (2)  Reg.  v.  Burleigh  Local  Board, 
156;  4 Jur.  (N.s.)  261  ; 22  J.  P.  1 L.  T.  (N.S.)  92. 
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repay  it,  and  they  could  not  levy  a rate  to  repay  it,  as  more  than  38  & 39  Viet, 
six  months  had  elapsed ; that  an  action  was  brought  in  January,  c*  55>s-  210,11. 
1862,  and  judgment  recovered  ; that  plaintiffs  had  demanded 
repayment,  and  the  local  board  had  refused ; and  concluded 
by  demanding  a mandamus  under  the  Common  Law  Procedure 
Act.  The  Court,  however,  refused  the  mandamus,  as  more 
than  six  months  had  elapsed  before  the  claim  was  enforced  by 
action.  Per  Cockburn,  C.J.  : “ If  this  action  had  been  brought 
within  the  six  months  allowed  by  the  statute,  and  judgment 
obtained  afterwards,  Reg.  v.  Rotherham  Local  Board 1 would 
apply ; and  I am  disposed  to  think  that  then  the  charge  would 
have  been  within  sect.  89, 2 although  I will  not  lay  that  down.” 

“ I protest,”  he  said,  “ against  the  doctrine  that,  in  order  to 
get  the  benefit  of  any  judgment,  no  matter  what,  the  jurisdiction 
of  this  Court  is  to  be  invoked  to  give  subsidiary  aid  by  man- 
damus. The  Legislature  never  intended  that  the  ratepayers 
were  to  be  made  liable  simply  because  the  local  board  submitted 
to  judgment.  If  so,  they  might  be  rendered  liable  after  the 
lapse  of  twenty,  thirty,  or  forty  years,  when  the  ratepayers  had 
been  altogether  changed.”  3 

A plaintiff  claimed  a mandamus  to  compel  a local  board  to 
levy  a rate,  and  pay  him  an  amount  awarded  for  damage,  which 
occurred  more  than  six  months  before  the  application,  the 
award  having  been  made  within  those  six  months.  It  was  held 
that  the  plaintiff  was  entitled  to  his  writ,  for  the  six  months 
must  be  reckoned  from  the  time  that  the  award  was  made ; and 
that  it  would  be  no  answer  that  the  board  might  possibly  have 
funds  to  pay  the  amount  required,  and  that  a fresh  rate  might 
not  be  necessary.4 

The  Court  of  Appeal  upheld  the  grant  of  a mandamus  to 
compel  a rural  authority  to  raise  funds  to  satisfy  a judgment 
signed  by  consent  against  them  in  May,  1897,  in  an  action 
commenced  in  March,  1897,  though  the  cause  of  action  accrued 
in  May,  1895,  the  delay  not  having  been  unreasonable,  and  the 
rule  for  the  mandamus  having  been  obtained  in  October,  1897. 5 

Mandamus. — A mandamus  may  be  issued  under  the  Judica- 
ture Act,  1873, 6 to  levy  a rate  to  satisfy  a judgment.7  In  an 
Irish  case  a mandamus  to  levy  a rate  to  satisfy  a judgment  for 
works  executed  by  a contractor  for  certain  drainage  com- 
missioners was  refused  on  the  ground  that  under  the  Com- 


(1)  Reg.  v.  Rotherham  Local 
Board,  ante , p.  490. 

(2)  11  & 12  Viet.  c.  63,  s.  89. 

(3)  Burland  v.  Kingston-upon- 
Hull  Local  Board ; 3 B.  & S.  271 ; 
32  L.  J.  Q.  B.  17  ; 9 Jur.  (n.s.)  275  ; 
7 L.  T.  (n.s.)  316  ; 11  W.  R.  33; 
27  J-  P-  230. 

(4)  Ringland v.  Loivndes,  15C.B. 

(N-S.)  173;  33  L.  J.  C.  P.  25  ; 10 

Jur.  (n.s.)  48  ; 9 L.  T.  (n.s.)  479 ; 

12  W.  R.  168. 


(5)  Reg-  v.  Leigh  Rural  District 
Council,  L.  R.  1898,  I Q.  B.  16  ; 
67  L.  J.  Q.  B.  562  ; 78  L.  T.  (n.s.) 
604 ; 46  W.  R.  471  ; 62  J.  P.  355. 

(6)  36  & 37  Viet.  c.  66,  s.  25  (8). 

(7)  Easton  <5^  Company  v.  Nar 
Valley  Drainage  Commissioners , 
8 Times  L.  R.  649  ; and  Reg.  v. 
Selby  Dam  Drainage  Commissioners , 
L.  R.  1892,  1 Q.  B.  348  ; 61  L.  J. 
Q.  B.  372;  66  L.  T.  (n.s.)  IJ ; 56 
J.  P.  356. 
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missioners’  Acts  they  only  had  power  to  levy  rates  for  the 
maintenance  of  works,  and  not  for  their  original  construction ; 
the  cost  of  construction  being  otherwise  provided  for.1 

With  reference  to  the  costs  of  a writ  of  mandamus,  the 
Crown  Office  Rules,  1886,  require  that  “every  application  for 
the  costs  of  a mandamus  shall,  unless  the  Court  or  a Judge 
shall  otherwise  order,  be  made  before  the  fifth  day  of  the 
sittings  next  after  that  in  which  the  right  to  make  such  appli- 
cation accrued,  and  shall  be  upon  notice  of  motion  to  be  served 
eight  days  before  the  day  named  therein  for  moving.”  2 

Burial  Rate . — Local  boards  and  improvement  commissioners 
when  constituted  burial  boards 3 were  to  levy  as  part  of  the 
general  district  rate  or  improvement  rate,  as  the  case  might  be, 
or  by  a separate  rate  under  the  name  and  designation  of  a 
“ burial  rate  ” to  be  assessed  and  recovered  in  like  manner  as  a 
general  district  rate  or  improvement  rate,  as  the  case  might  be, 
within  the  district  for  which  they  acted,  such  sums  of  money  as 
should  be  from  time  to  time  necessary  for  their  purposes  as  a 
burial  board.4  Any  surplus  that  might  arise  was  to  be  applied 
in  aid  of  the  general  district  rate  or  improvement  rate.5 

The  Local  Government  Act,  1894,  does  not  alter  the  incidence 
of  rates  levied  to  defray  expenses  under  the  Burial  Acts.6 

Sect.  211.  With  respect  to  the  assessment  and  levying 
of  general  district  rates  under  this  Act  the  following 
provisions  shall  have  effect ; (namely,) 

(1.)  General  district  rates  shall  be  made  and  levied  on 
the  occupier  of  all  kinds  of  property  for  the 
time  being  by  law  assessable  to  any  rate  for 
the  relief  of  the  poor,  and  shall  be  assessed  on 
the  full  net  annual  value  of  such  property,  ascer- 
tained by  the  valuation  list  for  the  time  being 
in  force,  or,  if  there  is  none,  by  the  rate  for  the 
relief  of  the  poor  made  next  before  the  making 
of  the  assessment  under  this  Act,  subject  to  the 
following  exceptions,  regulations,  and  condi- 
tions ; (namely,) 

(a.)  The  owner,  instead  of  the  occupier,  may 
at  the  option  of  the  urban  authority  be 
rated  in  cases — 

Where  the  rateable  value  of  any 
premises  liable  to  assessment  under 
this  Act  does  not  exceed  the  sum 
of  ten  pounds  ; or 

(1)  Reg.  v.  Tramore  Drainage  c.  98,  s.  49,  re-enacted  in  Sched  V., 

Board , 30  L.  R.  Ir.  329.  Part  III. 

(2)  Crown  Office  Rules,  1886,  (4)  23  & 24  Yict.  c.  64,  ss.  I,  2. 

rule  77.  (5)  Ibid.  s.  3. 

(3)  See  s.  310,  and  21  & 22  Viet.  (6)  56&57Vict.c.  73,  s.  7 (6), post. 
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Where  any  premises  so  liable  are  let  38  & 39  Viet. 

to  weekly  or  monthly  tenants  ; or  c-  55> s-  21 1- 
Where  any  premises  so  liable  are  let 
in  separate  apartments,  or  where  the 
rents  become  payable  or  are  collected 
at  any  shorter  period  than  quarterly : 

Provided  that  in  cases  where  the  owner  is 
rated  instead  of  the  occupier  he  shall  be 
assessed  on  such  reduced  estimate  as  the 
urban  authority  deem  reasonable  of  the  net 
annual  value,  not  being  less  than  two  thirds 
nor  more  than  four  fifths  of  the  net  annual 
value  ; and  where  such  reduced  estimate  is  in 
respect  of  tenements  whether  occupied  or  un- 
occupied, then  such  assessment  may  be  made 
on  one  half  of  the  amount  at  which  such  tene- 
ments would  be  liable  to  be  rated  if  the  same 
were  occupied  and  the  rate  were  levied  on 
the  occupiers  : 

(b.)  The  owner  of  any  tithes,  or  of  any  tithe 
commutation  rentcharge,  or  the  occu- 
pier of  any  land  used  as  arable  meadow 
or  pasture  ground  only,  or  as  woodlands 
market  gardens  or  nursery  grounds,  and 
the  occupier  of  any  land  covered  with 
water,  or  used  only  as  a canal  or  towing- 
path  for  the  same,  or  as  a railway  con- 
structed under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance,  shall 
be  assessed  in  respect  of  the  same  in  the 
proportion  of  one  fourth  part  only  of 
such  net  annual  value  thereof : 

(c.)  If  within  any  urban  district  or  part  of 
such  district  any  kind  of  property  is 
exempted  from  rating  by  any  local  Act 
in  respect  of  all  or  any  of  the  purposes 
for  which  general  district  rates  may  be 
made  under  this  Act,  the  same  kind  of 
property  shall  in  respect  of  the  same 
purposes,  and  to  the  same  extent  within 
the  parts  to  which  the  exemption  ap- 
plies (but  not  further  or  otherwise),  be 
exempt  from  assessment  to  any  general 
district  rates  under  this  Act  unless  the 
Local  Government  Board  by  provisional 
order  otherwise  direct. 
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(2.)  If  at  the  time  of  making  any  general  district  rate 
any  premises  in  respect  of  which  the  rate  may 
be  made  are  unoccupied,  such  premises  shall  be 
included  in  the  rate,  but  the  rate  shall  not  be 
charged  on  any  person  in  respect  of  the  same 
while  they  continue  to  be  unoccupied  ; and  if 
any  such  premises  are  afterwards  occupied  during 
any  part  of  the  period  for  which  the  rate  was 
made  and  before  the  same  has  been  fully  paid, 
the  name  of  the  incoming  tenant  shall  be  in- 
serted in  the  rate,  and  thereupon  so  much  of  the 
rate  as  at  the  commencement  of  his  tenancy  may 
be  in  proportion  to  the  remainder  of  the  said 
period  shall  be  collected  recovered  and  paid  in 
the  same  manner  in  all  respects  as  if  the  pre- 
mises had  been  occupied  at  the  time  when  the 
rate  was  made : 

(3.)  If  any  owner  or  occupier  assessed  or  liable  to  any 
such  rates  ceases  to  be  owner  or  occupier  of  the 
premises  in  respect  whereof  he  is  so  assessed  or 
liable,  before  the  end  of  the  period  for  which  the 
rate  was  made,  and  before  the  same  is  fully  paid 
off,  he  shall  be  liable  to  pay  only  such  part  of 
the  rate  as  may  be  in  proportion  to  the  time 
during  which  he  continues  to  be  such  owner  or 
occupier  ; and  in  every  such  case  if  any  person 
afterwards  become  owner  or  occupier  of  the 
premises  during  part  of  the  said  period,  he  shall 
pay  such  part  of  the  rate  as  may  be  in  propor- 
tion to  the  time  during  which  he  continues  to  be 
such  owner  or  occupier,  and  the  same  shall  be 
recovered  from  him  in  the  same  manner  as  if  he 
had  been  originally  assessed  or  liable  : 

(4.)  The  urban  authority  may  divide  their  district  or 
any  street  therein  into  parts  for  all  or  any  of 
the  purposes  of  this  Act,  and  from  time  to  time 
abolish  or  alter  any  such  divisions,  and  may 
make  a separate  assessment  on  any  such  part 
for  all  and  any  of  the  purposes  for  which  the  same 
is  formed ; and  every  such  part,  so  far  as  relates 
to  the  purposes  in  respect  of  which  such  separate 
assessment  is  made,  shall  be  exempt  from  any 
other  assessment  under  this  Act : Provided  that 
if  any  expenses  are  incurred  or  to  be  incurred  in 
respect  of  two  or  more  parts  in  common  the 
same  shail  be  apportioned  between  them  in  a 
fair  and  equitable  manner. 
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Note. — General  District  Rate. — The  cases  in  which  urban  38  & 39  Viet, 
authorities  are  authorized  to  make  general  district  rates  are  c- 55> s*  21  un- 
specified in  sect.  207.  Sect.  210  limits  the  purposes  to  which 
the  proceeds  of  the  rate  may  be  applied,  and  requires  previous 
notice  of  the  intention  to  make  the  rate  to  be  given.  Sects. 

218-228  contain  further  provisions,  with  reference  to  the  esti- 
mate for  the  rate,  the  publication,  amendment,  and  collection 
of  the  rate,  and  other  matters,  and  sect.  256  provides  for  its 
enforcement  by  summary  proceedings. 

Rateable  Property. — The  enactment  that  general  district  rates 
are  to  be  levied  “ on  the  occupier  of  all  kinds  of  property  for 
the  time  being  by  law  assessable  to  any  rate  for  the  relief  of  the 
poor,”  has  reference  to  the  description  of  the  property  and  not 
to  the  character  of  its  occupation  in  the  particular  instance, 
and  it  makes  assessable  to  general  district  rates  all  property 
which,  from  its  nature,  is  prima  facie  assessable  to  the  poor 
rate.1 

Valuation  List. — It  will  be  noticed  that  no  other  basis  for 
the  rate  than  the  valuation  list  (if  there  is  one  in  force)  under 
the  Union  Assessment  Committee  Act,  1862, 2 or  (if  there  is 
no  valuation  list  in  force)  the  poor-rate,  can  now  be  adopted, 
since  the  provision  of  the  Local  Government  Act,  185 8, 3 
under  which  a special  valuation  for  the  purposes  of  the  rate 
could  formerly  be  made,  has  not  been  re-enacted  in  the  present 
Act. 

The  rate  is  to  be  based  upon  the  valuation  in  force  at  the 
time  when  the  rate  is  made ; but  if  the  valuation  list  is  altered 
on  appeal  to  the  assessment  committee,  thereby  showing  that  it 
was  incorrect  as  it  originally  stood,  it  appears  that  the  urban 
authority  must  amend  their  rate  in  accordance  with  the  altera- 
tion of  the  list ; for  otherwise  they  will  be  unable  to  enforce 
payment.4 

Sect.  212  empowers  the  urban  authority  to  inspect  and 
obtain  copies  of  or  extracts  from  the  valuation  list. 

Rating  Owners. — It  is  entirely  within  the  discretion  of  the 
urban  authority  whether  or  not  they  will  rate  the  owner  of  any 
premises  that  come  within  sub-sect.  (1)  {a.)  instead  of  the 
occupier ; and  again,  if  they  do  rate  the  owner,  whether  or  not 
they  will  rate  him  in  respect  of  tenements  “ whether  occupied 
or  unoccupied ; ” but  if  they  do  rate  the  owner  in  this  last- 
mentioned  manner,  the  word  “ may  ” in  the  second  or  latter 
clause  of  the  proviso  must  be  read  as  meaning  “must”  or 
“shall.”  And  therefore  in  rating  an  owner  in  respect  of  pre- 
mises whether  occupied  or  unoccupied,  it  is  not  discretionary 


(1)  Guardians  of  Toxteth  Park  v. 
Toxteth  Park  Local  Board  of  Health , 

1 B.  & S.  167;  30  L.  J.  M.  C. 

J54;  7 Jur.  (n.s.)  860;  9 W.  R. 
691;  25  J.  P.  645;  S.C.  nom.  Reg. 
v.  Toxteth  Park  Overseers , 4 L.  T. 

(N.s.)  283. 


(2)  25  & 26  Viet.  c.  103. 

(3)  21  & 22  Viet.  c.  98,  s.  56. 

(4)  Sheffield  Waterworks  Com- 
pany v.  Mayor , (5rc.,  of  Sheffield , 

55  L.  J.  M.  C.  40 ; 54  L.  T.  (n.s.) 
179;  34  W.  R.  153;  50  J-  P-6. 
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38  & 39  Viet,  with  the  urban  authority,  but  compulsory  upon  them,  to  assess 
c.  55,s.  211,11.  on  one-half  of  the  rateable  value  of  the  premises.1 

The  question  whether  the  owner  of  premises,  of  which  the 
urban  authority  have  declared  their  intention  to  rate  the  owners 
under  sub-sect.  (1)  ( a .),  loses  his  right  to  be  assessed  on  a 
reduced  estimate  where  he  has  become  the  occupier  as  well  as 
the  owner  of  such  premises,  has  not  been  expressly  decided. 
The  opinion  expressed  by  Brett,  L.J.,  in  the  last-cited  case,2 
that  “ the  earlier  part  of  the  section  applies  only  to  cases  in 
which  there  is  both  an  owner  and  occupier,”  and  that  “ the  use 
of  the  word  ‘ instead’  shows!  that  this  must  be  so,”  does  not 
necessarily  imply  that  the  sub-section  has  no  application  to  the 
premises  unless  the  person  who  is  the  occupier  is  a different 
individual  from  the  person  who  is  the  owner. 

The  word  “may,”  like  the  words  “shall”  and  “shall  be 
lawful,”  and  many  other  words  and  expressions  of  that  kind, 
receives  at  different  times  and  under  different  circumstances 
different  constructions.  The  context  and  all  the  surrounding 
circumstances  must  be  looked  at  in  order  to  see  what  is  the  real 
meaning  and  proper  construction  of  any  particular  word  or 
words  that  are  used.  Per  Lord  Blackburn,  “ enabling  words 
are  always  compulsory  where  they  are  words  to  effectuate  a 
legal  right.”  3 

Agricultural  Land. — The  Agricultural  Rates  Act,  1896, 
which  is  to  remain  in  force  for  five  years  from  the  31st  March, 
1897,  and  under  which  the  occupiers  of  agricultural  land  are 
only  liable  to  pay  one-half  of  the  rate  in  the  pound  payable  in 
respect  of  buildings  and  other  hereditaments,  applies  to  all 
rates  and  monies  raised  by  precept  in  the  first  instance,  except 
(a)  rates  which  the  occupier  of  agricultural  land  is  liable  as 
compared  with  the  occupier  of  buildings  or  other  heredita- 
ments, to  be  assessed  to  or  to  pay  in  the  proportion  of  one- 
half  or  less  than  one  half,  or  ( b ) rates  which  are  assessed  under 
any  commission  of  sewers,  or  in  respect  of  any  drainage  wall, 
embankment,  or  other  work  for  the  benefit  of  the  land.4 
“ Agricultural  land  ” is  defined  in  terms  similar  to,  but  not  in 
all  respects  the  same  as  in  sub-sect.  (1,  b)  of  the  present  section, 
viz.,  “ 1 agricultural  land  ’ means  any  land  used  as  arable, 
meadow,  or  pasture  ground  only,  cottage  gardens  exceeding 
one-quarter  of  an  acre,  market  gardens,  nursery  grounds, 
orchards,  or  allotments,  but  does  not  include  land  occupied 
together  with  a house  as  a park,  gardens,  other  than  as  afore- 
said, pleasure  grounds,  or  any  land  kept  or  preserved  mainly 
or  exclusively  for  purposes  of  sport  or  recreation,  or  land  used 
as  a racecourse,”  and  “ the  expression  ‘ cottage  ’ means  a house 

(1)  Reg.  v.  Barclay , L.  R.  8 (3)  Julius  v.  Bishop  of  Oxford , 

Q.  B.  D.  486  ; 51  L.  J.  M.  C.  47  ; L.  R.  5 App.  Cas.  214;  49  L.  J. 

46  L.  T.  (N.S.)  335  ; 30  W.  R.  672 ; Q.  B.  577  ; 42  L.  T.  (N.s.)  546. 

46  J.  P.  693.  (4)  59  & 60  Viet.  c.  16,  s.  1. 

(2)  51  L.  J.  M.  C.  48. 
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occupied  as  a dwelling  by  a person  of  the  labouring  classes.”  1 38  & 39  Viet. 
It  may,  therefore,  be  contended  that  a cottage  garden  exceeding  c-  55>  s*  2ii,n. 
one-quarter  of  an  acre,  although  not  entitled  to  the  three- 
fourths  reduction  given  by  sub-sect.  (1,  b)  of  the  present  section 
ought  to  be  assessed  to  the  general  district  rate  at  one-half  the 
rate  only.  The  first  of  the  above-quoted  exceptions,  however, 

•seems  intended  to  include  rates  such  as  general  district  rates  or 
sanitary  rates  under  sect.  230,  which  the  occupiers  of  agri- 
cultural land  generally  are  assessed  to  in  a reduced  proportion, 
although  certain  premises  which  are  included  in  the  definition 
*“  agricultural  land,”  and  on  which  the  rate  may  be  levied,  may 
aiot  be  entitled  to  be  so  assessed. 

Market  Gardens  or  Nursery  Grounds. — The  premises  of  a 
market  gardener  and  nurseryman,”  which  were  almost 
entirely  covered  by  glass  houses  or  greenhouses  used  for  grow- 
ing grapes,  vegetables,  and  flowers  on  prepared  beds,  were 
held  to  be  rateable  to  the  general  district  rate  on  the  lower 
■scale  as  a market  garden  or  nursery  ground.1 2 

Woodlands.— The  Rating  Act,  1874,  enacts  that,  “ the  pro- 
visions of  the  Sanitary  Acts,  as  defined  by  the  Public  Health 
Act,  1 87 2, 3 with  respect  to  any  special  assessment  of  wood- 
lands for  the  purpose  of  any  rate  under  those  Acts  shall  be 
deemed  to  extend  to  and  include  land  used  for  a plantation  or  a 
wood,  or  for  the  growth  of  saleable  underwood,  or  for  both  such 
purposes,  and  made  rateable  by  this  Act  to  the  poor-rate.”  4 

Orchards  and  Allotments. — By  the  Public  Health  (Rating  of 
Orchards)  Act,  1890, 5 the  word  “ orchards,”  and  by  the  Allot- 
ments Rating  Exemption  Act,  1891, 6 the  word  “allotments” 

<(as  defined  by  that  Act),7  are  to  be  inserted  after  “ woodlands,” 
in  sub-sect.  (1,  b). 

Land  covered  with  Water. — A wet  dock  was  held  to  be  “ land 
covered  with  water,”  and  therefore  rateable  at  one-fourth  of 
the  rate  for  houses,  &c.  But  the  land  adjacent,  including 
landing-places,  coal-hoists,  machinery,  &c.,  not  being  part  of 
the  dock,  was  held  not  to  be  rateable  on  the  lower  scale.8 

In  another  case,  however,  where  the  occupants  of  docks 
covering  an  area  of  165  acres,  of  which  ninety-five  formed  a wet 
dock  or  tidal  basin,  in  the  parish  in  which  the  provisions  of  the 
Watching  and  Lighting  Act  had  been  adopted,  were  rated  as 
“ occupiers  of  houses,  buildings,  and  property  other  than  land,” 
within  sect.  33  of  that  Act,9  at  a rate  three  times  greater  than 
that  at  which  the  occupiers  of  land  were  rated,  it  was  held  by 


(1)  59  & 60  Viet.  c.  16,  s.  9. 

(2)  Purser  v.  Worthing  Local 
Board, , L.  R.  18  Q.  B.  D.  818;  56 
L.  J.  M.  C.  78  ; 35  W.  R.  682  ; 
51  J.  P.  596  ; see  also  Smith  v. 
Rich  mon  i,  post,  p . 1731. 

(3)  I.e.,  now  the  provisions  of 
s.  21 1 of  the  present  Act : see  s.  313. 

(4)  37  & 38  Viet.  c.  54,  s.  12. 


(5)  53  & 54  Viet.  c.  17,  s.  1, post. 

(6)  54  & 55  Viet.  c.  33,  s.  1 .post. 

(7)  Ibid.  s.  2. 

(8)  Reg.  v.  Newport  Dock  Com- 
pany, 2 B.  & S.  708  ; 31  L.  J.  M.  C. 
266  ; 9 Jur.  (N.S.)  73  ; 6 L.  T.  (n.S.) 
456. 

(9)  3 & 4 Will.  4,  c.  90,  s.  33. 
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38  & 39  Viet.  Lord  Campbell,  C.J.,  Wightman  and  Crompton,  JJ.,  that  the 
c.  55,  s.  2n,  n.  dock  or  basin  was  property  ejusdem  generis  with  houses  and 
buildings,  and  therefore  that  the  occupiers  of  the  docks  were 
rateable  at  the  higher  rate;  but  Erie,  J.,  considered  that  they 
were  rateable  at  the  lower  rate,  as  the  area  of  ninety-five  acres 
was  “ land.”  1 

Under  the  same  Act  coal  mines,  which  were  not  rateable  as 
“ land  ” to  the  relief  of  the  poor  under  the  Statute  of  Elizabeth,2 
were  held  by  the  House  of  Lords  to  be  rateable  on  the  higher 
scale  as  “ property  other  than  land.”  3 A brickfield,  on  which 
were  engine  houses,  engines,  washing  mills,  and  huts,  which 
were  accessory  to  the  brickfield  and  valueless  apart  from  it, 
and  a cottage  for  the  foreman,  was  held  to  be  rateable  as  a 
whole  as  “land,”  though  the  opinion  was  expressed  that  the 
foreman’s  cottage  ought  to  have  been  separately  assessed  and 
treated  as  “ property  other  than  land.”  4 

A local  Act  provided  that  “ the  occupiers  of  any  land  covered 
with  water  or  used  only  as  a canal,  or  towing-path  for  the  same, 
or  as  a railway  constructed  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance,  shall  be  rated  in  respect  of 
the  same  to  the  rates  authorized  to  be  levied  by  the  Act  at  one- 
fourth  part  only  of  the  net  annual  value,”  and  it  was  held  that 
a reservoir  within  a borough,  belonging  to  a waterworks  com- 
pany supplying  the  borough  with  water,  was  rateable  to  the 
borough  rate  at  only  one-fourth  part  of  its  net  annual  value ; 
but  that  the  pipes  and  mains  of  the  company  within  the 
borough  were  rateable  to  the  full  extent,  and  not  merely  to 
one-fourth  part  of  their  net  annual  value  as  “ land  covered  with 
water.”  5 With  regard  to  the  rating  of  waterworks,  see  also  the 
note  to  sect.  51.6 

Railways. — With  reference  to  the  provision  that  the  occupier 
of  lands  “ used  only  as  a railway  ” is  to  be  assessed  at  one- 
fourth  only  of  the  net  annual  value,  it  was  held  that  this 
partial  exemption  extends  to  the  line  of  railway  and  so  much 
of  any  platform,  &c.,  as  constitutes  the  side  of  the  railway,  and 
to  land  used  as  sidings,  turntables,  &c. ; but  that  adjuncts,  such 
as  stations,  offices,  and  warehouses  which  are  ancillary  to  the 
railway  property  so  called,  although  necessary  for  the  working 
of  traffic,  are  not  part  of  the  railway  within  the  meaning  of  the 


(1)  Peto  v.  Overseers  of  West 

Ham , 2 E.  & E.  144  ; 28  L.  J.  M.  C. 
240  ; 23  J.  P.  422 ; s.C.  nom.  Reg. 
v.  Peto , 5 Jur.  (N.S.)  1209  ; 7 W.  R. 
586. 

(2)  43  Eliz.  c.  2,  s.  1. 

(3)  Phursby  v.  Churchwardens 
and  Overseers  of  Brier  cliff e-with- 
Extwistle,  L.  R.  1895,  A.  C.  32  ; 
64  L.  j.  M.  C.  66  ; 71  L.  T.  (N.s.) 
849  ; 59  J-  p*  l8°- 

(4)  Overseers  of  Crayfordv.  Rutter , 

L.  R.  1897,  1 Q.  B.  650;  66  L.  J. 


Q.  B.  506  ; 76  L.  T.  (N.S.)  392  ; 45 
W.  R.  542  ; 61  J.  P.  341. 

(5)  Reg.  v.  Birmingham  Water- 
works Company,  1 B.  & S.  84  ; 4 
L.  T.  (n.s.)  242;  25  J.  P.  308.  See 
also  East  London  Waterworks  Com- 
pany v.  I.eyton  Sewer  Authority , 
post,  p.532  ; Southwark  & Vauxhall 

Waterworks  Company  v.  Hampton 
Urban  District  Council , 78  L.  T. 
(N.S.)  420  ; 62  J.  P.  264. 

(6)  Ante,. p.  12 4. 
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proviso ; and  therefore  that  land  used  for  those  purposes  must  38  & 39  Viet. 

be  assessed  at  its  full  annual  value.  And  it  was  explained  by  c-  55> s-  211,  n. 

Erie,  J.,  that  “the  general  scheme  of  the  enactment  is,  that 

the  occupiers  of  the  classes  of  property  most  benefited  by  the 

expenditure  of  the  district  rates  shall  be  liable  to  be  rated  at  a 

higher  rate,  the  occupiers  of  the  classes  less  benefited  at  the 

lower  rate ; and  the  class  of  property  most  benefited  is  that 

which  is  occupied  immediately  for  the  purpose  of  residence  ; 

and  the  kinds  of  property  not  so  occupied  are  not  to  be  rated 

so  highly.”  1 

By  a Borough  Improvement  Act,  authorizing  a rate  to  be 
levied,  it  was  enacted  “ that  the  occupiers  of  any  land  used 
only  as  a canal  or  towing-path  for  the  same,  or  as  a railway 
constructed  under  the  powers  of  any  Act  of  Parliament,  should 
be  rated  at  one-fourth  part  only  of  the  net  annual  value.” 

Certain  sidings  and  turntables,  occupying  about  ten  acres  of 
land,  were  used  for  loading  trucks  and  carriages  with  goods, 
and  also  as  a standing-place  for  laden  and  unladen  carriages, 
and  were  found  in  the  special  case  to  be  necessary  for  con- 
ducting the  traffic  of  the  railway.  On  appeal  against  a rate 
made  on  the  railway  in  respect  of  such  land,  it  was  held  that 
it  was  rateable  at  one-fourth  only  of  the  net  annual  value.2 

In  assessing  a railway  and  sidings,  &c.,  to  a general  district 
rate,  the  sidings,  turntables,  and  a strip  of  land  adjacent,  are 
all  to  be  treated  as  part  of  the  railway,  except  such  part  of  the 
strip  of  land  as  is  not  necessary  to  the  use  of  the  railway 

proper.3  So  also  the  portions  of  the  roof  which  covered  the 

railway  itself,  the  platform  and  the  sidings,  as  well  as  the 

platform  under  the  roof  and  the  uncovered  part  of  the  plat- 

form, at  a railway  station,  being  reasonably  necessary  for  the 
use  of  the  railway,  and  not  merely  for  the  convenience  of  the 
passengers  and  others,  were  held  to  be  entitled  to  the  partial 
exemption  given  by  a clause  in  a local  Act  which  was  similar 
to  sub-sect.  (1,  b)  of  the  above  section;  but  not  the  portions 
of  the  roof  which  covered  the  station  buildings  or  the  cab- 
drive,  or  the  cab-drive  covered  or  uncovered,  or  the  horse  or 
cattle  landings  or  pens,  or  the  crane  in  the  goods  yard.4 

A railway  company,  by  receiving  wharfage  dues  in  respect 
of  a piece  of  land  between  the  actual  line  of  rails  and  a 
navigable  river,  were  thereby  estopped  from  saying  that  the 
land  was  not  a wharf  but  a railway,  and  from  having  it  rated  at 
one-fourth  of  the  net  annual  value  as  land  used  for  a railway.5 


(1)  South  Wales  Railway  Com- 
pany v.  Swansea  Local  Board,  4 
E.  & B.  189 ; 24  L.  J.  M.  C.  30 ; 
1 Jur.  (n.s.)  326. 

(2)  Midland  Railway  Company  v. 
Birmingham  Council , 13  L.  T. 
(n.s.)  404;  30  J.  P.  197. 

(3)  North  Eastern  Railway  Com- 

pany v.  Scarborough  Local  Board , 


33  J.  P.  244. 

(4)  London  and  North-Western 
Railway  Company  v.  Llandudno 
Improvement  Commissioners , L.  R. 

1897,  1 Q.  B.  287  ; 66  L.  J.  Q.  B. 
232 ; 75  L.  T.  (N.S.)  659 ; 45  W.  R. 
350  ; 61  J.  P.  55. 

(5)  Reg.  v.  Taff  Vale  Railway 
Company , 22  J.  P.  21. 
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38  & 39  Viet.  A railway  constructed  without  parliamentary  powers  is  not 
c.  55, is.  211,11.  wjthin  the  Act,  and  is  therefore  not  to  be  rated  at  a reduced  rate.1 

A tramway,  worked  in  conjunction  with  a railway,  was  held 
not  to  be  “ used  only  as  a railway”  within  sub-sect.  (1,  b)  of 
sect.  2 1 1.2 

Burial-grounds . — By  the  Burial  Act,  1855,  no  land  purchased 
or  acquired  under  the  Burial  Acts  for  the  purpose  of  a burial- 
ground  (with  or  without  any  building  erected  or  to  be  erected 
thereon)  shall,  while  used  for  such  purpose,  be  assessed  to  any 
local  rate  at  a higher  value  or  more  improved  rent  than  the 
value  or  rent  at  which  it  was  assessed  at  the  time  of  the 
purchase  or  acquisition  of  the  ground.3 

Telegraph . — By  the  Telegraph  Act,  1868,  all  land,  property, 
or  undertakings  purchased  or  acquired  by  the  Postmaster- 
General  under  that  Act,  shall  be  assessable  and  rateable  in 
respect  to  local,  municipal,  and  parochial  rates,  assessments 
and  charges  at  sums  not  exceeding  the  rateable  value  at  which 
such  land,  property  and  undertakings  were  properly  assessed, 
or  assessable  at  the  time  of  such  purchase  or  acquisition.4 

A mandamus  does  not  lie  to  the  Postmaster-General  to  pay 
the  rate,  for  the  Treasury  alone  are  to  decide  what  sum  is 
payable  under  the  Act.5 

Land  acquired  under  Defence  Act. — Lands  vested  in  the 
Secretary  of  State  under  this  Act  are  to  continue  chargeable  to 
rates  and  taxes,  but  are  not  to  be  assessed  at  a higher  value  than 
that  at  which  they  were  assessed  at  the  time  of  such  vesting.6 

Churches , &c. — “ No  person  or  persons  shall  be  rated  or  shall 
be  liable  to  be  rated,  or  to  pay  to  any  church  or  poor-rates  or 
cesses,  for  or  in  respect  of  any  churches,  district  churches, 
chapels,  meeting-houses,  or  premises,  or  such  part  thereof  as 
shall  be  exclusively  appropriated  to  public  religious  worship, 
and  which  (other  than  churches,  district  churches,  and  episcopal 
chapels  of  the  Established  Church)  shall  be  duly  certified  for 
the  performance  of  such  religious  worship  according  to  the 
provisions  of  any  Act  or  Acts  now  in  force ; provided  always, 
that  no  person  or  persons  shall  be  hereby  exempted  from 
any  such  rates  or  cesses  for  or  in  respect  of  any  parts  of 
such  churches,  district  churches,  chapels,  meeting-houses,  or 
other  premises  which  are  not  so  exclusively  appropriated,  and 
from  which  parts  not  so  exclusively  appropriated  such  person 
or  persons  shall  receive  any  rent  or  rents,  or  shall  derive 
profit  or  advantage.”  7 “ Provided  always,  that  no  person  or 

persons  shall  be  liable  to  any  such  rates  or  cesses  because  the 


(1)  North  Eastern  Railway  Com- 
pany v.  Leadgate  Local  Board,  L.  R. 
5 Q.  B.  157  ; 22  L.  T.  (N.S.)  62  ; 
39  L.  J.  M.  C.  65  ; 18  W.  R.  691. 

(2)  Swansea  Improvements  and 

Tramway  Co.  v.  Swansea  Urban 

Sanitary  Authority,  L.  R.  1892, 

1 Q.  B.  357 ; 61  L.  J.  M.  C.  124 ; 


56  J.  P.  248. 

(3)  18  & 19  Viet.  c.  128,  s.  15. 

(4)  31  & 32  Viet.  c.  no,  s.  22. 

(5)  St.  Marylebone  v.  Postmaster- 
General,  28  L.  T.  (N.S.)  337;  21 
W.  R.  459  ; 37  J.  P.  196. 

(6)  23  & 24  Viet.  c.  1 12,  s.  33. 

(7)  3 & 4 Will.  4,  c.  30,  s.  1. 
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said  churches,  district  churches,  chapels,  meeting-houses,  or  38  & 39  Viet, 
other  premises,  or  any  vestry-rooms  belonging  thereto,  or  any  c-55>s-  211,  n. 
part  thereof,  may  be  used  for  Sunday  or  infant  schools,  or  for 
the  charitable  education  of  the  poor.”  1 

Voluntary  Schools. — By  the  Voluntary  Schools  Act,  1897, 

“ no  person  shall  be  assessed  or  rated  to  or  for  any  local  rate 
in  respect  of  any  land  or  buildings  used  exclusively  or  mainly 
for  the  purposes  of  the  school-rooms,  offices,  or  playground  of 
a voluntary  school,  except  to  the  extent  of  any  profit  derived 
by  the  managers  of  the  school  from  the  letting  thereof.” 2 
“Voluntary  school”  means  “a  public  elementary  day  school 
not  provided  by  a school  board.”  3 

Sunday  and  Ragged  Schools. — Every  authority  having  power 
to  impose  or  levy  any  rate  upon  the  occupier  of  any  building 
or  part  of  a building  used  exclusively  as  a Sunday  school  or 
ragged  school  may  exempt  su  h building  or  part  of  a building 
from  any  rate  for  any  purpose  whatever  which  such  authority 
has  power  to  impose  or  levy  A “ Sunday  School”  means 
“ any  school  used  for  giving  religious  education  gratuitously  to 
children  and  young  persons  on  Sunday,  and  on  week  days  for 
the  holding  of  classes  and  meetings  in  furtherance  of  the  same 
object,  and  without  pecuniary  profit  being  derived  therefrom.” 

A “ Ragged  School  ” means  “ any  school  used  for  the  gratuitous 
education  of  children  and  young  persons  of  the  poorest  classes, 
and  for  the  holding  of  classes  and  meetings  in  furtherance 
of  the  same  object,  and  without  any  pecuniary  benefit  being 
derived  therefrom  except  to  the  teacher  or  teachers  employed.”  4 

Premises  used  for  Science , &*c. — By  an  Act  of  1843,  “ n0 
person  or  persons  shall  be  assessed  or  rated,  or  liable  to  be 
assessed  or  rated,  or  liable  to  pay,  to  any  county,  borough, 
parochial,  or  other  local  rates  or  cesses,  in  respect  of  any  land, 
houses,  or  buildings,  or  parts  of  houses  or  buildings,  belonging 
to  any  society  instituted  for  purposes  of  science,  literature,  or 
the  fine  arts  exclusively,  either  as  tenant  or  as  owner,  and 
occupied  by  it  for  the  transaction  of  its  business,  and  for 
carrying  into  effect  its  purposes,  provided  that  such  society  shall 
be  supported  wholly  or  in  part  by  annual  voluntary  contributions, 
and  shall  not,  and  by  its  laws  may  not,  make  any  dividend,  gift, 
division,  or  bonus  in  money  unto  or  between  any  of  its  members, 
and  provided  also  that  such  society  shall  obtain  the  certificate 
of  the  barrister-at-law  [now  the  central  office  under  the  Friendly 
Societies  Act,  1896]  . . . as  hereinafter  mentioned.”  5 

Lighthouses , &c. — The  following  are  exempted  from  rates 
under  the  Merchant  Shipping  Act : — “ All  lighthouses,  buoys, 
beacons,  and  all  light  dues,  and  other  rates,  fees,  or  payments 
accruing  to  or  forming  part  of  the  Mercantile  Marine  Fund, 
and  all  premises  or  property  belonging  to  or  occupied  by 

(1)  3 & 4 Will.  4,  c.  30,  s.  3.  (5)  6 & 7 Viet.  c.  36,  s.  I.  See 

(2)  60  & 61  Viet.  c.  5,  s.  3.  this  Act  and  the  decisions  thereon 

(3)  Ibid.  s.  4.  in  Penfold  on  Rating,  8th  edition. 

(4)  32  & 33  Viet.  c.  40. 
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38  & 39  Viet,  any  of  the  general  lighthouse  authorities  or  by  the  Board  of 
c.  55,s.  2ii,.n.  Trade,  which  are  used  or  applied  for  the  purposes  of  any  of 
the  services  for  which  those  dues,  rates,  fees,  and  payments  are 
received,  and  all  instruments  or  writings  used  by  or  under  the 
direction  of  any  of  the  general  lighthouse  authorities  or  of 
the  Board  of  Trade  in  carrying  on  those  services,  shall  be 
exempted  from  all  public,  parochial,  and  local  taxes,  duties, 
and  rates  of  every  kind.”  1 

Volunteer  Storehouses , &*c. — Volunteer  storehouses  are  ex- 
pressly exempted  from  all  county,  parochial,  or  other  local 
rates  and  assessments  by  the  Volunteer  Act,  1863.2  And  any 
premises  occupied  by  a volunteer  corps  as  servants  of  the 
Crown  are  exempt  from  rates  in  the  same  manner  as  any 
other  premises  occupied  by  servants  of  the  Crown  for  the 
purposes  of  the  Crown.3 

Exemptions.  The  word  “ exempt  ” does  not  imply  that  a 
tax  has  once  been  put  on  and  then  taken  off  again,  and  that  a 
subject  of  rating  cannot  be  exempt  unless  it  was  once  liable  to 
the  rate.  The  word  “exempt”  is  used  quite  correctly  where 
the  subject  was  never  before  liable,  and  is  intended  not  to  be 
so,  and  it  is  the  most  proper  word  to  be  used  for  the  purpose.4 

Where  a municipal  corporation  occupied  a yard  situate  in  a 
parish  partly  within  the  district,  solely  for  the  purposes  of 
repairing  the  highways  in  the  district  of  which  they  were  the 
surveyors  of  highways,  it  was  held  that  they  were  rateable  to 
the  relief  of  the  poor  of  such  parish  as  occupiers  of  the  yard, 
their  occupation  not  being  for  such  public  purposes  as  to 
exempt  them  from  rateability.5 

The  question  of  exemption  from  a rate  must  be  raised  on  appeal 
and  not  upon  proceedings  being  taken  to  enforce  payment.6 

Local  Acts. — The  provision  that,  if  any  kind  of  property  is 
exempt  from  rating  by  any  local  Act  in  respect  of  purposes  for 
which  district  rates  may  be  levied  under  the  Public  Health  Act, 
the  same  kind  of  property,  in  respect  of  the  same  purposes,  and 
to  the  same  extent,  is  exempt  from  district  rates  under  this  Act, 
applies  only  to  exemptions  in  respect  of  the  nature  of  the  pro- 
perty, and  not  to  property  exempt  under  a local  Act  in  respect 
merely  of  its  locality,  although  the  property  so  locally  situate 
is  exempt  from  poor-rate.7  Erie,  J.,  said8  that  the  object  of 


(1)  57  & 58  Viet.  c.  60,  s.  731. 

(2)  26  & 27  Viet.  c.  65,  s.  26. 

(3)  Pearson  v.  Holborn  Union , 
57  R-  1893,  I Q-  B.  389  ; 62  L.  J. 
M.  C.  77  ; 68  L.  T.  (n.s.)  351  ; 
L.  J.  P.  169. 

(4)  Reg.  v.  East  London  Water- 
works Company , 24  J.  P.  454. 

(5)  Reg.  v.  Hull  yy.,  4 E.  & B. 
29  ; s.c.  nom.  Reg.  v.  Cooper , 23 
L.  J.  M.  C.  183. 

(6)  Reg.  v.  Shropshire  yy.,  13 

Q.  B.  654  ; Bletchingdon  Surveyors 

v.  Peyton , 6 D.  & L.  288 ; s.C. 


nom.  Reg.  v.  Oxfordshire  yy.,  14 
Jur.  575  ; L.  J.  M.  C.  222. 

(7)  Chelmsford  Guardians  v. 

Chelmsford  Local  Board,  2 E.  & B. 
500,  n.  ; 18  Jur.  (N.s.)  376,  n.  ; Tait 
v.  Carlisle,  2 E.  & B.  492  ; 18  Jur. 
374 ; Turner  v.  Halifax,  9 B.  Sc 
S.  623,  n.  ; Luscombe,  Shortland, 
Potitey  v.  Plymouth  Local  Board , 
E.  B.  & E.  691  ; 27  L.  J.  M.  C. 
299  ; 4 Jur.  (N.S)  1234.  « 

(8)  In  Luscombe  v.  Plymouth , 
supra. 
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the  local  Act  was  to  confer  benefit  on  town  property,  and  the 
burden  was  therefore  conferred  upon  town  property,  the  residue 
of  the  borough  being  by  implication  exempted.  Rateability, 
therefore,  was  not  imposed  upon  one  fixed  area  and  exemption 
conferred  upon  another,  but  the  limits  of  rateability  shifted  as 
the  value  of  the  property  was  changed  by  the  growth  of  the 
town.  Although,  therefore,  local  bounds  were  defined  for  the 
purpose  of  ascertaining  rateability,  the  kind  of  property  to  be 
rated  within  these  local  bounds  was  limited,  some  being  rate- 
able, some  exempt. 

A railway  servants’  orphanage  was  held  to  be  exempt  from 
general  district  rates  as  occupied  for  the  purpose  of  “ public 
charity”  within  the  meaning  of  a local  Act.1 

A limit  imposed  by  a local  Act  upon  a rate  is  not  to  apply 
to  a rate  levied  under  the  present  Act.2  Under  sect.  303  the 
Local  Government  Board  may  by  provisional  order  wholly  or 
partially  repeal,  alter,  or  amend  any  local  Acts  (with  certain 
exceptions)  dealing  with  sanitary  matters. 

A provisional  order  repealing,  altering,  and  extending  dif- 
ferent portions  of  a local  Act,  applied  to  a borough  the  provi- 
sions of  the  Public  Health  Act,  1848, 3 which  corresponded  to 
sect.  211  of  the  present  Act,  but  excepted  so  much  of  that 
provision  as  favoured  railway  and  canal  property,  and  ordered 
that  certain  property  should  be  rated  on  two-thirds  only  of  the 
full  net  annual  value.  This  portion  of  the  provisional  order  was 
held  to  be  invalid,  and  a rate  made  in  pursuance  of  it  was 
consequently  bad.4 

Change  of  Occupation . — Sub-sect.  2 of  sect.  211,  relating  to 
unoccupied  premises,  applies  to  cases  in  which  the  owners 
are  rated  as  well  as  to  those  in  which  the  occupiers  are 
rated,  but  it  does -not  override  the  second  or  latter  portion 
of  the  proviso  in  sub-sect.  1 ; and  therefore  an  owner 
rated  for  premises  “ whether  occupied  or  unoccupied  ” can- 
not, if  they  should  become  vacant  during  the  existence  of 
the  rate,  escape  from  payment  of  it  under  the  provisions  of 
sub-sect.  2. 5 

A general  district  rate  was  assessed  on  the  20th  April  for 
the  ensuing  six  months  upon  the  premises  of  a company.  An 
order  for  winding  up  the  company  under  the  supervision  of  the 
Court  was  made  on  the  22nd  of  the  following  August,  the 
business  being  subsequently  carried  on  by  the  liquidators  as  a 
going  concern.  Upon  a motion  for  an  injunction  to  restrain 
the  local  board  from  enforcing  distress  warrants  for  the  rate,  it 
was  held  that  there  was  no  power  to  apportion  such  rates  under 


(1)  H all  v.  Derby  Urban  Sanitary 
Authority , L.  R.  16  Q.  B.  D.  163  ; 
55  L.  J.  M.  C.  21 ; 54  L.  T.  (n.s.) 
U5  ; 50  J.  P.  278. 

(2)  Sect.  227,  post. 

(3)  11  & 12  Viet.  c.  63,  s.  88. 

(4)  North  Eastern  Railway  Com- 


pany v.  Mayor , <Src.,  of  Tynemouth , 
L.  R.  3 O.  B.  723  ; 9 B.  & S.  616 ; 
37  L.  J.  M.  C.  183. 

(5)  Reg.  v.  Barclay , L.  R.  8 
Q.  B.  D.  306,  486  ; 51  L.  J.  M.  C. 
27,  47  ; 46  L.  T.  (N.S.)  102,  335  ; 
46  J.  p.  167,  693. 
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38  & 39  Viet,  the  Apportionment  Act,1  and  that  there  was  no  change  in  the 
c.  55,  s.  21 1,  n.  occupation  under  the  Public  Health  Act,  since  the  liquidators- 
were  in  possession  under  the  direction  of  the  Court,  and  con- 
sequently that  the  whole  of  the  April  rate  must  be  proved  for 
in  the  liquidation.2 

A private  improvement  rate  under  the  Towns  Improvement. 
Clauses  Act  was  held  not  to  be  recoverable  from  a person  who 
was  not  named  in  the  rate,  though  he  came  into  possession. 
subsequently.3 

Division  of  District. — Although  sub-sect.  4 of  sect.  21 1 
authorizes  the  urban  authority  to  divide  their  district  or  any 
street  in  it  “for  all  or  any  of  the  purposes  of  this  Act,’' 
it  is  to  be  noticed  that  the  whole  section  is  governed  by  the- 
words  at  the  commencement,  “ with  respect  to  the  assessment 
and  levying  of  general  district  rates  under  this  Act  the  fol- 
lowing provisions  shall  have  effect.”  It  would  therefore  seem 
that  the  district  could  not  be  divided  under  the  sub-section 
for  a purpose  unconnected  with  the  general  district  rate. 

Where  there  were  no  public  works  of  paving,  water  supply, 
and  sewerage  established  in  a district,  so  that  the  district  came- 
within  the  provision,4  corresponding  to  the  clause  numbered  (3) 
in  sect.  216  of  the  present  Act,  which  required  that  the  repair 
of  highways  should  be  provided  for  by  a highway  rate  levied 
over  the  whole  district,  it  was  held  that  the  local  authority  could 
not  make  a separate  highway  rate  for  one  of  the  townships, 
comprised  in  the  district.5 

The  authority  may,  it  was  held,  divide  the  district  so  as  to 
allow  a separate  highway  rate  to  be  made  upon  part  of  the 
district  which  was  not  benefited  by  works  of  sewerage,  &c. 
Per  Blackburn,  J.,  “ The  language  of  the  section 6 is  as  compre- 
hensive as  the  English  language  can  make  it.  The  words  are,, 
‘for  all,  or  any,  or  either  of  the  purposes  of  this  Act.’  ” 7 

A resolution  passed  by  a local  board,  whose  district  con- 
tained three  townships  (one  a place  of  trade  and  manufacture,, 
and  the  others  agricultural  and  mining  districts,  of  which  one- 
had  its  highways  repairable  ratione  tenurce),  that  “ the  accounts, 
of  each  township  be  kept  separate,”  was  held  to  be  a valid 
resolution,  and  to  be  a very  salutary  and  competent  provision,, 
and  to  justify  and  require  each  township  to  have  its  own 
separate  rates.  But  the  local  board,  having  divided  their 
district  into  three  divisions,  and  having  by  a bye-law  provided 
that  the  resolution  should  not  be  altered  without  a month’s- 
notice  being  given,  were  unable  to  make  a general  district  rate 


(1)  33  & 34  Viet.  c.  35.  But  now 
see  51  & 52  Viet.  c.  61,  s.  1 (1), 
post,  p.  577. 

(2)  In  re  Wearmouth  Crown  Glass 
Company,  L.  R.  19  Ch.  D.  640 ; 
45  L.  T.  (n.s.)  757  ; 30  W.  R.  316. 

(3)  Rochdale  Building  Society  v. 

Rochdale,  Mayor,  Src.,  51  J.  P. 


M4- 

(4)  21  & 22  Viet.  c.  98,  s.  37. 

(5)  Re  Broughton  Local  Board  op 
Health,  12  L.  T.  (N.S.)  310. 

(6)  11  & 12  Viet.  c.  63,  s.  89. 

(7)  Farr  v.  Boston,  M.  S.  and 
limes  newsp.  26th  April,  1864. 
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over  the  whole  district  without  having  previously  duly  rescinded  38  & 39  Viet, 
the  resolution.1  c,55> s-  21 1>n* 

With  regard  to  the  meaning  of  the  expression  “ part  of  the 
district,”  reference  may  be  made  to  a case  decided  on  the 
Metropolis  Management  Act,  185 5,1  2 under  which  a vestry  or 
district  board  has  power  to  direct  the  overseers  to  levy  ail  or 
part  of  the  expenses  for  which  they  issue  their  order  to  be 
levied  in  a part  of  their  parish  or  district  only,  or  to  exempt  a 
part  of  it,  wholly  or  partially,  where  it  appears  that  the  expenses 
have  not  been  incurred  for  the  equal  benefit  of  the  whole.  It 
was  held  that  this  provision  authorized  a district  board  to  issue 
an  order  requiring  a rate  to  be  levied  in  the  proportion  ot 
one-fourth  part  only  of  the  net  annual  value  of  such  parts 
of  the  parish  as  consisted  of  land  used  as  arable,  meadow, 
or  pasture  land,  market  gardens,  &c.,  although  these  classes 
of  land  did  not  lie  together  or  form  any  particular  division 
marked  out  by  metes  and  bounds,  but  were  scattered  through 
the  parish.3 

The  power  given  to  divide  the  district  into  parts,  and  make 
a separate  assessment  upon  any  such  part,  is  a discretionary 
power,  and  if  the  sanitary  authority  do  not  divide  the  district, 
the  rate  is  to  be  laid  on  the  whole  district,  even  though  the 
premises  rated  receive  no  direct  or  immediate  improvement 
from  the  works  in  respect  of  which  the  rate  is  made.  It  is 
sufficient  that  the  district,  or  part  of  the  district  within  which 
the  premises  are  situated,  and  of  which,  they  form  part,  is 
benefited  by  the  works  executed.4  This  decision  proceeds  not 
only  on  the  ground  that  the  word  “ may  ” implies  a discretionary 
power,  but  also  on  the  ground  that  the  owner  and  the  occupier 
of  the  premises  may  receive  both  personally  and  indirectly,  in 
a pecuniary  point, of  view,  benefit  from  the  execution  of  the 
works ; for  an  estate  may  be  improved  in  saleable  value  from 
the  sanitary  improvement  in  the  immediate  neighbourhood  of 
which  it  is  situated,  and  the  occupier  of  it  may  derive  benefit 
from  the  improved  roads  along  which  he  passes  in  his  daily 
avocations,  and  the  reduction  of  poor-rates  owing  to  the  general 
health  of  the  district  having  been  improved,  even  though  the 
particular  premises  may  not  have  derived  a direct  benefit.  The 
fact,  therefore,  that  a dry  dock  was  a mile  and  a half  from  the 
nearest  highway,  and  three  miles  from  any  drainage,  lighting, 
or  paving,  and  received  no  direct  benefit  from  the  general 
district  rate,  and  that  the  local  board  had  refused  to  divide  their 
district  under  sect.  21 1 (4),  so  as  to  exclude  the  dock  from 
contribution  to  the  expenses  of  drainage,  &c.,  was  held  not  to 


(1)  Mayer  v.  Burst etn  Local 
Board , 39  J.  P.  437. 

(2)  18  & 19  Viet.  c.  120,  s.  159. 

(3)  Reg.  v.  London , Brighton , 
and  South  Coast  Railway  Company , 
and  London , Brighton , and  South 

Coast  Railway  Company  v.  Guar- 


dians of  Lewisham , L.  R.  5 Q.  B. 
D.  89  ; 49  L.  J.  M.  C.  32  ; 28  W.  R„ 
288  ; 41  L.  T.  (n.S.)  577. 

(4)  Dorling  v.  Epsom  Loca* 
Board , 5 E.  & B.  471  ; 24  L.  J. 
M.  C.  152;  1 Jur.  (n.s.)  956;  20 
J.  P.  20. 
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38  & 39  Viet,  constitute  “ sufficient  cause  ” for  non-payment  of  the  rate,  and 
c.  55,  s.  2ii,n.  the  justices  were  held  to  have  been  wrong  in  refusing  to  make 
an  order  to  pay  it.1 

Oxford . — Under  the  Local  Government  Supplemental  Act, 
1865  (No.  5),  the  Oxford  Local  Board  (now  superseded  by  the 
Corporation)  formerly  appointed  a committee  of  their  own 
number  to  be  the  assessment  committee,  by  whom  objections 
to  the  general  district  rates  were  heard,  and,  when  the 
assessment  to  the  poor-rate  of  the  property  assessable  to 
the  general  district  rate  was  considered  an  unfit  criterion  for 
the  latter  rate,  the  net  annual  value  of  the  property  was 
ascertained ; and  the  mayor  and  recorder  of  the  City  and  the 
vice-chancellor  of  the  University  were  the  court  of  appeal  for  all 
purposes  of  appeals  from  assessments  and  rates  of  the  local 
board.  These  provisions,  however,  are  repealed  by  the  City  of 
Oxford  Order,  1889,  confirmed  by  the  Local  Government 
Board’s  Provisional  Order  Confirmation  Act,  1889.2  But  the 
following  enactments  remain  in  force  : — “ All  public  build- 
ings of  the  University  and  City  of  Oxford,  and  any  lands, 
tenements,  and  hereditaments  within  the  Oxford  District  not 
now  assessed  or  assessable  to  rates  for  the  relief  of  the  poor, 
except  all  such  as  belong  to  or  are  held  by  the  county,  and 
except  churches  and  other  public  places  of  religious  worship, 
shall  be  assessable  on  a fair  valuation  thereof  by  an  equal 
pound  rate  to  the  general  district  rates,  to  be  from  time  to  time 
made  and  levied  by  the  [Corporation].”  3 “ With  respect  to 

the  general  district  rate  from  time  to  time  made  and  levied  by 
the  [Corporation] : 

(a.)  All  rateable  property  belonging  to  the  chancellor,  masters, 
and  scholars  of  the  University  shall  be  rated  in  the 
name  of  the  vice-chancellor  of  the  University. 

(b.)  All  rateable  property  belonging  to  the  mayor,  aldermen, 
and  citizens  of  Oxford  shall  be  rated  in  the  name  of 
the  mayor  of  the  city. 

(c.)  All  rateable  property  belonging  to  the  dean  and  chapter 
of  Christ  Church  and  to  the  other  colleges  and  the 
halls  in  the  University  shall  respectively  be  rated  in 
the  names  of  the  treasurer  of  Christ  Church,  and  or 
the  senior  bursar  or  treasurer  of  the  several  other 
colleges,  and  of  the  principals  of  the  several  halls 
respectively. 

(d.)  All  rateable  property  belonging  to  feoffees  or  trustees 
of  charities  or  public  buildings  shall  respectively  be 
rated  in  the  names  of  the  feoffees  and  trustees 
respectively.”  4 

“ The  general  district  rate  from  time  to  time  made  by  the 
[Corporation],  and  payable  by  the  University  and  Christ  Church 

(1)  Mayor , &>c.,  of  Newport  v. 

Lang,  57  J.  P.  199. 

(2)  52  Viet.  c.  xv. 


(3)  28  & 29  Viet.  c.  108,  s.  8. 

(4)  Ibid.  s.  20. 
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and  the  other  colleges  and  the  halls  respectively,  shall  be  38  & 39  Viet:. 

collected  and  paid  to  the  [Corporation]  by  the  vice-chancellor;  c-55>s-  2ii,n. 

provided  that  this  arrangement  may  at  any  time  be  determined 

by  notice  in  writing  in  that  behalf  given  by  the  vice-chancellor 

to  the  [Corporation],  or  by  the  [Corporation]  to  the  vice- 

chancellor,  and  if  notice  be  so  given,  and  be  not  withdrawn 

within  twelve  months  after  the  service  thereof,  then  from  and 

after  the  expiration  of  that  period  the  general  district  rate 

payable  by  the  University  and  Christ  Church,  and  the  several 

other  colleges  and  the  halls  respectively,  shall  be  collected  by 

the  [Corporation].”  1 

Sect.  212.  For  the  purpose  of  assessing  general  district  Inspection  of 
rates  any  person  appointed  by  the  urban  authority  may  poor-rate 
inspect  take  copies  of  or  make  extracts  from,  any  valua-  k°°k®gg°rof. 
tion  list  or  rate  for  the  relief  of  the  poor  within  the  assessment, 
district,  or  any  book  relating  to  the  same.  L.G-.,  s.  56. 

Any  officer  having  the  custody  of  any  such  rate  or 
book  who  refuses  to  permit  such  inspection,  or  the  taking 
of  such  copies  or  extracts,  shall  be  liable  to  a penalty  not 
exceeding  five  pounds. 

Note. — Valuation  List. — This  has  reference  to  the  first  part 
of  the  preceding  section,  under  which  the  general  district  rate 
is  to  be  based  upon  the  valuation  list  in  force  for  the  time 
being.  As  to  the  recovery  of  penalties,  see  sect.  251  ,post. 

Private  Improvement  Rate. 

Sect.  213.  Whenever  an  urban  authority  have  in-  Power  to 
curred  or  become  liable  to  any  expenses  which  by  this  .ma^e  Private 
Act  are  or  by  such  authority  may  be  declared  to  be  r^tes°Vement 
private  improvement  expenses,  such  authority  may,  if  p.g.*  s.  90. 
they  think  fit,  make  and  levy  on  the  occupier  of  the 
premises  in  respect  of  which  the  expenses  have  been 
incurred,  in  addition  to  all  other  rates,  a rate  or  rates  to 
be  called  private  improvement  rates,  of  such  amount  as 
will  be  sufficient  to  discharge  such  expenses,  together 
with  interest  thereon  at  a rate  not  exceeding  five  pounds 
per  centum  per  annum,  in  such  period  not  exceeding  thirty 
years  as  the  urban  authority  may  in  each  case  determine. 

Provided  that  whenever  any  premises  in  respect  of 
which  any  private  improvement  rate  is  made  become 
unoccupied  before  the  expiration  of  the  period  for  which 
the  rate  was  made,  or  before  the  same  is  fully  paid  off, 
such  rate  shall  become  a charge  on  and  be  paid  by  the 
owner  for  the  time  being  of  the  premises  so  long  as  the 
same  continue  to  be  unoccupied. 

(1)  28  & 29  Viet.  c.  108,  s.  21. 
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38  & 39  Viet.  Note. — Private  Improvement  Expenses . — Local  authorities 

c.  55,  s.  213, n.  are  authorized  to  declare  the  expenses  of  the  following  works 
to  be  private  improvement  expenses,  viz. : The  construction 
of  drains  from  undrained  houses  to  communicate  with  existing 
sewers ; 1 the  construction  of  a new  sewer  in  certain  cases  for 
two  or  more  houses,  and  drains  to  empty  into  it ; 2 3 the  provi- 
sion of  waterclosets,  earthclosets,  privies,  or  ashpits  for  houses ; s 
works  rendered  necessary  by  the  bad  condition  of  drains,  water- 
closets,  earthclosets,  privies,  ashpits,  or  cesspools  ; 4 and  works 
for  the  purpose  of  furnishing  a supply  of  water  to  houses.5 
Urban  authorities  may  also  make  such  declaration  with  respect 
to  the  expenses  of  sewering,  levelling,  paving,  metalling,  flagging, 
or  channelling  or  providing  means  of  lighting  for  streets  not 
repairable  by  the  inhabitants  at  large.6 

Local  authorities  may  borrow  money  for  purposes  of  private 
improvement,  and  may  grant  a yearly  rent-charge  issuing  out 
of  the  premises  in  respect  of  which  any  advance  has  been 
made,  to  the  person  who  made  the  advance.7 

An  appeal  to  the  Local  Government  Board  is  given  by 
sect.  268  against  the  decision  of  a local  authority  in  cases 
where  they  are  empowered  to  declare  expenses  to  be  private 
improvement  expenses. 

With  regard  to  the  recovery  of  the  expenses  of  works  of  private 
'improvement  from  the  owner  of  the  premises,  see  sect.  257  ; 
and  with  regard  to  the  respective  liabilities  of  owners  and 
tenants,  under  covenants  in  leases,  to  pay  rates,  charges,  &c., 
in  respect  of  the  premises,  see  the  note  to  that  section. 

Where  the  local  authority  have  this  option  of  recovering 
expenses  summarily  or  by  private  improvement  rate,  they  must 
exercise  such  option  within  a reasonable  time  ; 8 and  when 
they  have  once  exercised  it  they  cannot  afterwards  alter  the 
mode  of  recovery.  Thus  a local  board,  after  agreeing  with  the 
receiver  of  an  estate  that  certain  expenses  should  be  declared 
private  improvement  expenses,  and  that  the  receiver  should 
advance  the  amount  on  mortgage  of  the  private  improvement 
rates  to  be  levied,  were  held  not  to  be  entitled  to  recover  the 
expenses  summarily  after  the  receiver  had  ceased  to  have  any 
control  over  the  property  or  its  rents  and  profits.9  And  another 
authority  were  unable  to  recover  expenses  summarily  because 
they  had  in  the  preliminary  notice  calling  upon  the  owners  to 
do  the  works  expressed  their  intention  to  declare  the  expenses 
private  improvement  expenses.10  On  the  other  hand,  a local 


(1)  Sect.  23. 

(2)  Ibid. 

(3)  Sect.  36. 

(4)  Sect.  41 ; 53  & 54  Viet.  c.  59, 
s.  19,  post. 

(5)  Sect.  62,  and  41  & 42  Viet, 
c.  25,  s.  3,  tost. 

(6)  Sect.  150. 

(7)  Sects.  233,  240. 


(8)  Per  Erie,  C.J.,  in  Eddleston 
v.  Francis , infra. 

(9)  Eddleston  v.  Francis , 7 C.  B. 
(N.s.)  568;  3 L.  T.  (N.s.)  270;  25 
J.  P.  135- 

( 10)  Gould  v.  Bacup  Local  Board, 
50  L.  J.  M.  C.  44 ; 44  L.  T.  (n.s.). 
103  ; 29  W.  R.  471  ; 45  J-  p*  325* 
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board  that  had  demanded  the  amount  of  certain  expenses  from  38  & 39  Viet, 
the  owner,  were  held  not  to  be  entitled  subsequently  to  declare  c.  55,  s.  213,11. 
the  expenses  to  be  private  improvement  expenses.1 

Pi'ivate  Improvement  Rate. — Rural  authorities  may  make 
rates  under  these  provisions  in  the  same  manner  as  an  urban 
authority  by  virtue  of  sect.  232. 

F urther  provisions  relating  to  making  and  recovery  of  private 
improvement  rates  are  contained  in  sects.  218-227,  and  in 
beet.  256. 

A question  arises  in  connection  with  these  rates  which  has 
not  been  settled  by  judicial  authority,  namely,  whether  the 
amount  depends  on  the  rateable  value  of  the  premises  where 
several  premises  are  liable  to  the  same  rate,  as  for  instance  where 
private  street  improvements  have  been  effected  under  sect.  150. 

Sect.  218  requires  the  rateable  value  of  the  premises  to  be 
stated  in  the  estimate  for  the  rate,  and  also  the  amount  in  the 
pound  at  which  the  rate  is  to  be  made,  and  unless  the  aggre- 
gate expenses  were  to  be  recovered  by  one  rate  made  upon  the 
rateable  values  of  the  several  premises,  ascertaining  the  rateable 
values  and  amount  in  the  pound  would  have  no  practical  effect ; 
and  the  term  “ rate  ” would  scarcely  be  ^appropriate,  the  local 
authority  having  power  under  sect.  257  to  recover  the  expenses 
by  “ instalments  ” in  a similar  manner  to  that  in  which  they 
are  to  recover  private  improvement  rates.  From  the  reference, 
however,  to  the  “ period  for  which  the  rate  was  made  ” in 
sects.  213  and  215,  it  seems  that  an  annual  or  periodical  rate 
is  not  to  be  made,  but  a single  rate  for  a period  not  exceeding 
thirty  years,  payable  by  instalments  at  times  fixed  under 
sect.  222.  An  alteration  in  the  rateable  value  of  the  premises 
during  the  “ period  ” would  therefore  have  no  effect  on  the 
rate,  unless  an  amendment  could  be  made  under  sect.  221, 
which  seems  doubtful.  Under  sect.  150  one  alternative  for 
recovery  of  the  expenses  is  to  apportion  them  according  to 
frontage,  and  recover  the  apportioned  amounts  summarily; 
under  sect.,  23,  one  alternative  is  to  apportion  the  expenses  as 
the  authority  deems  just,  and  recover  the  apportioned  amount 
summarily ; and  under  each  section  the  other  alternative  is  to 
declare  the  expenses  to  be  private  improvement  expenses,  the 
mode  of  apportioning  and  recovering  private  improvement 
expenses  not  being  dealt  with  by  either  of  the  sections. 

Sect.  214.  Where  the  occupier  by  whom  any  private  Proportion  of 
improvement  rate  is  paid  holds  the  premises  in  respect  of  private  im- 
which  the  rate  is  made  at  a rent  not  less  than  the  rack-  Pavement 
rent,  he  shall  be  entitled  to  deduct  three-fourths  of  the  ^duSed  & 
amount  paid  by  him  on  account  of  such  rate  from  the  rent  from  rent, 
payable  by  him  to  his  landlord,  and  if  he  hold  at  a rent  P.H.,  s.  91. 
less  than  the  rackrent  he  shall  be  entitled  to  deduct  from 

(1)  Wilson  v.  Mayor,  &c.,  of  Bolton,  L.  R.  7 Q.  B.  105  ; 41  L.  J. 

M.  C.  4 ; 25  L,  T.  (N.s.)  597 ; 36  J.  P.  405. 
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the  rent  so  payable  by  him  such  proportion  of  three- 
fourths  of  the  rate  as  his  rent  bears  to  the  rackrent ; and 
if  the  landlord  from  whose  rent  any  deduction  is  so  made 
is  himself  liable  to  the  payment  of  rent  for  the  premises 
in  respect  of  which  the  deduction  is  made,  and  holds  the 
same  for  a term  of  which  less  than  twenty  years  is  unex- 
pired (but  not  otherwise),  he  may  deduct  from  the  rent  so 
payable  by  him  such  proportion  of  the  sum  deducted  from 
the  rent  payable  to  him  as  the  rent  payable  by  him  bears 
to  the  rent  payable  to  him,  and  so  in  succession  with 
respect  to  every  landlord  (holding  for  a term  of  which 
less  than  twenty  years  is  unexpired)  of  the  same  premises 
both  receiving  and  liable  to  pay  rent  in  respect  thereof. 

Provided  that  nothing  in  this  section  shall  be  con- 
strued to  entitle  any  person  to  deduct  from  the  rent 
payable  by  him  more  than  the  whole  sum  deducted  from 
the  rent  payable  to  him. 


Note. — Landlord  and  Tenant. — By  sect.  226,  however, 
“ nothing  in  this  part  (Part  VI.)  of  this  Act  shall  alter  or  affect 
any  lease,  contract  or  agreement  made  or  entered  into  between 
the  landlord  and  tenant  of  any  premises.” 

The  provisions  of  the  above  section  and  the  next  are  applic- 
able to  annual  rent-charges  granted  by  local  authorities  for  the 
repayment  of  advances  made  to  them  for  defraying  their 
expenses  incurred  in  works  of  private  improvement.  See 
sect.  240. 

Sect.  215.  At  any  time  before  the  expiration  of  the 
period  for  which  any  private  improvement  rate  is  made, 
the  owner  or  occupier  of  the  premises  assessed  thereto 
may  redeem  the  same,  by  paying  to  the  urban  authority 
the  expenses  in  respect  of  which  the  rate  was  made,  or 
such  part  thereof  as  may  not  have  been  defrayed  by  sums 
already  levied  in  respect  of  the  same  : 

Provided  that  money  paid  in  redemption  of  any  private 
improvement  rate  shall  not  be  applied  by  the  urban 
authority  otherwise  than  in  defraying  expenses  incurred 
by  them  in  works  of  private  improvement  or  in  dis- 
charging the  principle  of  any  moneys  borrowed  by  them 
to  meet  those  expenses,  whether  by  means  of  a sinking 
fund  or  otherwise. 


Note. — Period  of  Rate. — This  may  be  any  period  not 
exceeding  thirty  years;  see  sect.  213,  and  the  note  to  that 
section. 

Repayment  of  Loans. — Sect.  234  requires  the  authority  to 
make  good  money  borrowed  for  private  improvement  purposes 
out  of  money  raised  for  private  improvement  or  special  rates. 
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Sect.  216.  In  any  urban  district  where  the  expenses  Costs  of 
under  this  Act  of  the  urban  authority  are  charged  on  repairs  of 
and  defrayed  out  of  the  district  fund  and  general  district  ^^37 
rates,  and  no  other  mode  of  providing  for  repair  of  high-  *’ 
ways  is  directed  by  any  local  Act,  the  cost  of  repair  of 
highways  shall  be  defrayed  as  follows ; (that  is  to  say,) 

(1.)  Where  the  whole  of  the  district  is  rated  for  works  1 of 
paving  water  supply  and  sewerage,  or  for  works 
for  such  of  these  purposes  as  are  provided  for  in 
the  district,  the  cost  of  repair  of  highways  shall 
be  defrayed  out  of  the  general  district  rate  : 

(2.)  Where  parts  of  the  district  are  not  rated  for  works 
of  paving  water  supply  and  sewerage,  or  for 
such  of  these  purposes  as  are  provided  for  in  the 
district,  the  cost  of  repair  of  highways  in  those 
parts  shall  be  defrayed  out  of  a highway  rate 
to  be  separately  assessed  and  levied  in  those 
parts  by  the  urban  authority  as  surveyor  of  high- 
ways, and  the  cost  of  such  repair  in  the  residue 
of  the  district  shall  be  defrayed  out  of  the 
general  district  rate : 

(3.)  Where  no  public  works  of  paving  water  supply 
and  sewerage  are  established  in  the  district,  the 
cost  of  repair  of  highways  in  the  district  shall 
be  defrayed  out  of  a highway  rate,  to  be  levied 
throughout  the  whole  district  by  the  urban 
authority  as  surveyor  of  highways  : 

Provided  that  where  part  of  a parish  is  included  within 
an  urban  district,  and  the  excluded  part  was,  before  the  L.G-.  Am., 
constitution  of  that  district,  liable  to  contribute  to  the  s-^9. 
highway  rates  for  such  parish,  such  excluded  part  shall 
(unless  in  the  case  of  an  urban  district  constituted  before  ’ ’ 

the  passing  of  this  Act  a resolution  deciding  that  such 
excluded  part  should  be  formed  into  a separate  highway 
district  has  been  passed  in  pursuance  of  the  Local  Govern- 
ment Act  1858  Amendment  Act  1861,  or  unless  such 
excluded  part  has  been  included  in  a highway  district 
under  the  Highways  Acts),  for  all  purposes  connected  with 
the  repairs  of  highways  and  the  payment  of  highway 
rates  be  considered  to  be  and  be  treated  as  forming  part 
of  such  district. 

Provided  also  that  in  the  case  of  an  urban  district  con- 
stituted after  the  passing  of  this  Act  a meeting  of  owners 
and  ratepayers  of  the  excluded  part  (to  be  convened  and 
conducted  in  the  manner  provided  by  Schedule  III.  to 
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this  Act)  may  decide  that  such  excluded  part  shall  be  a 
highway  parish,  and  thereupon  the  excluded  part  shall 
for  all  purposes  connected  with  highways,  surveyors  of 
highways,  and  highway  rates,  be  considered  and  treated 
as  a parish  maintaining  its  own  highways  ; but  the  requi- 
sition for  holding  any  such  meeting  shall  be  made  within 
six  months  after  the  constitution  of  the  urban  district. 

The  Court  of  Quarter  Sessions  may  by  order  direct  that 
for  any  such  excluded  part  a waywarden  or  waywardens 
shall  be  elected,  and  may  invest  any  waywarden  elected 
in  pursuance  of  any  such  order  with  all  or  any  of  the 
powers  of  waywardens  under  the  Highway  Acts. 

Note. — Highway  Expenses. — The  above  section  relates 
only  to  the  expenses  of  urban  authorities.  The  highway 
expenses  of  a rural  district  council  are  to  be  defrayed  as  general 
expenses  under  sects.  229,  230. 1 

The  section  applies,  although  another  mode  of  providing  for 
the  repair  of  highways  in  part  of  the  district  is  provided  by  a 
local  Act,  subject  however  to  such  local  Act.2 

Payments  in  respect  of  main  roads  repaired  by  urban  autho- 
rities are  to  be  made  by  the  county  council  under  the  Local 
Government  Act,  1888;  3 and  under  the  same  Act  county 
councils  may  make  voluntary  contributions  towards  the  costs 
of  maintenance,  repair,  enlargement,  and  improvement  of  any 
other  highways  or  any  public  footpaths  in  their  counties.4 

The  cases  in  which  the  expenses  of  the  urban  authority  are 
to  be  defrayed  out  of  the  district  fund  and  general  district  rate 
are  specified  in  sect.  207. 

Highway  Rate. — With  regard  to  the  mode  of  making  the 
highway  rate,  and  the  returns  to  be  made  of  the  receipts  and 
expenditure,  see  sect.  217,  and  the  note  to  that  section. 

The  urban  authority  are  surveyors  of  highways  for  their 
district  as  a whole,  and  not  surveyors  for  each  of  the  parishes 
or  divisions  severally,  which  were,  before  the  constitution  of 
the  district,  liable  to  repair  their  own  highways;  and  they 
cannot  therefore  exercise  the  rating  powers  of  surveyors  of  high- 
ways otherwise  than  is  expressly  provided  by  sect.  2 16. 5 

The  Local  Boards  Highway  Repair  Indemnity  Act,  185  4,® 
was  passed  in  order  to  give  validity  to  those  highway  rates 
which  had  been  made  under  a mistaken  view  of  the  effect  of  the 
highway  provisions  of  the  Public  Health  Act,  1848. 


(1)  See  56  & 57  Viet.  c.  73,  s. 
29  (a),  post. 

(2)  Hill  v.  Crediton  Urban  Dis- 
trict Council , 78  L.  T.  (N.S.)  351  ; 
61  J.  P.  340. 

(3)  51  & 52  Viet.  c.  41,  s.  11 
(2,  4),  post. 

(4)  Ibid.  s.  II  (io). 

(5)  Moseley  v.  Ely  Local  Board 
of  Health,  6 E.  & B.  518  ; 26  L.  J. 


M.  C.  23  ; 3 Jur.  (n.s.)  42 ; followed 
in  Barber  v.  Jessopp , I H.  & N.  578 ; 
26  L.  J.  M.  C.  186;  and  see  Re 
Broughton  Local  Board,  post,  p.  513, 
see  also  Reg.  v.  Slater  (21  L.  J. 
M.  C.  185  ; 16  Jur.  992),  decided 
under  a local  Act  and  the  Towns 
Improvement  Clauses  Act,  1847. 

(6)  17  & 18  Viet.  c.  69. 
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Division  of  District — It  will  be  seen  that  sect.  21 1 (4),  38  & 
enables  an  urban  authority  to  divide  their  district  or  any  street  c,55> 
therein  into  parts  for  all  or  any  of  the  purposes  of  the  Act, 
and  to  make  a separate  assessment  upon  any  such  part  for 
all  or  any  of  the  purposes  for  which  the  same  is  formed ; but 
although  the  authority  may  divide  the  district  for  the  purpose 
of  rating  parts  of  it  separately  to  the  general  district  rate  for 
works  of  paving,  water  supply,  and  sewerage,  so  as  to  be  able 
to  levy  a highway  rate  in  the  other  parts  under  clause  (2),1 
they  cannot  divide  the  district  into  separate  divisions,  and 
assess  and  levy  a highway  rate  in  each  of  the  divisions  separately. 

The  highway  rate  in  such  case  must  be  assessed  and  levied  over 
the  whole  district.2 

Public  Works  of  Paving,  &*c. — It  is  a question  of  fact 
whether  any  works  existing  in  the  district  are  such  as  to 
amount  to  public  works  of  paving,  &c.,  established  in  the 
district.  Thus  in  one  urban  district  there  were  some  old- 
fashioned  stone  drains,  which  had  been  constructed  by  and 
for  the  purposes  of  the  previously  existing  highway  authority. 
Surface  water  entered  these  drains  through  gratings,  and  some 
house  drains  had  been  connected  with  them  by  the  owners  of 
houses,  so  that  a certain  quantity  of  sewage  was  carried  by 
them.  The  urban  authority  had  not  added  to  the  drains 
or  made  any  new  sewerage  works  themselves.  It  was  held 
on  a case  stated  by  quarter  sessions  that  there  was  evidence 
to  justify  the  sessions  in  finding  that  there  were  public  works 
of  sewerage  established  in  the  district  within  clause  (3),  and 
that,  therefore,  a highway  rate  which  had  been  made  to  defray 
the  expenses  of  the  repair  of  highways  throughout  the  dis- 
trict was  invalid.3  On  the  other  hand  stone  kerbing  and 
channelling  laid  where  the  owner  or  occupier  of  the  adjoining 
premises  was  willing  to  pay  half  the  cost,  had  been  held  to  fall 
short  of  a “ public  work  of  paving.”  4 And  in  a more  recent 
case,  the  laying  of  a kerbstone  300  yards  long  to  a footway  in 
another  urban  district  was  held  not  to  constitute  public  works 
of  paving,  &c.,  established  within  the  district,  and  the  levying 
of  a highway  rate  was  therefore  valid  in  that  case.5 

Excluded  Part  of  Parish. — Under  the  Local  Government 
Act,  1894,  the  rural  district  councils  have  taken  over  the 
powers  and  duties  of  the  previously  existing  highway  boards 
or  other  highway  authorities  in  their  districts,  except  where 
the  transfer  is  still  postponed  by  order  of  the  county  council.6 

And  where  a rural  district  council  become  the  highway 
authority  for  a district  in  which  an  “ excluded  part  of  a parish  ,r 


(1)  Farr  v.  Boston , ante , p.  504. 

(2)  Re.  Broughton  Local  Board, 
12  L.  T.  (n.s.)  310. 

(3)  Reg.  v.  Belper  Local  Board, 
46  J.  P.  166 ; Loc.  Gov  Chron. 
1882,  p.  528. 

(4)  Birmingham  Canal  Company 


v.  Docker,  24  J.  P.  691. 

(5)  Oxenhope  Local  Board  v. 
Bradford , Mayor , arc.,  47  L.  T. 
(N.S.)  344;  31  W.  R.  322  ; 47  J.  P. 

21. 


(6)  56  & 57  Viet.  c.  73,  s.  25  (1), 
post. 


2 L 


39  Viet. 
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38  & 39  Viet,  is  situate,  such  part  ceases  to  belong  to  the  urban  district  for 
c.  55,  s.  216,  n.  highway  purposes,  and  comes  under  the  jurisdiction  of  the 
rural  district  council  for  highway  as  well  as  other  purposes.1 
As  the  transfer  has  not  yet  taken  place  universally,  it  is  neces- 
sary to  refer  to  the  enactments  mentioned  below. 

By  the  Highway  Act,  1864, 2 “Where  part  of  a parish  is,  in 
pursuance  of  the  Local  Government  Act,  1858,  Amendment 
Act,  1861,  sect.  9,  treated  as  forming  part  of  a district 
constituted  under  the  Local  Government  Act,  1858,  for  all 
purposes  connected  with  the  repair  of  highways  and  the 
payment  of  highway  rates,  but  for  no  other  purpose,  such  part 
shall,  for  the  purposes  of  the  Highway  Act,  1862,  and  this 
Act,  be  deemed  to  be  a place  separately  maintaining  its 
own  highways,  and  capable  of  being  included  in  a highway 
district,  without  requiring  the  consent  of  the  local  board  to 
be  given.” 

Under  the  second  proviso  to  sect.  216,  there  was  no  power 
to  take  the  “ excluded  part  ” out  of  the  urban  sanitary  district, 
and  form  it  into  a separate  highway  parish,  after  the  expiration 
of  six  months  from  the  constitution  of  the  district ; but  by 
the  Highway  Rate  Assessment  and  Expenditure  Act,  1882, 
“ Where  at  the  time  of  the  passing  of  this  Act  part  of  a parish 
is  excluded  from  an  urban  sanitary  district,  but  such  excluded 
part  is  for  purposes  connected  with  the  repair  of  highways  and 
the  payment  of  highway  rates  treated  as  forming  part  of  the  dis- 
trict, the  owners  and  ratepayers  of  the  excluded  part  may  by 
resolution  passed  at  a meeting  to  be  convened  and  conducted 
in  manner  provided  by  Schedule  III.  of  the  Public  Health  Act, 
1875,  decide  that  such  part  shall  be  a highway  parish,  and  if  the 
resolution  is  approved  by  an  order  of  the  Local  Government 
Board  the  excluded  part  shall  from  a date  to  be  fixed  by  the 
said  order  be  for  all  purposes  connected  with  highways,  sur- 
veyors of  highways,  and  highway  rates,  considered  and  treated 
as  a separate  highway  parish,”  3 z>.,  as  a place  separately  main- 
taining its  own  highways.4 

Highway  districts  were  formed  and  highway  boards,  consisting 
partly  of  waywardens  elected  by  the  several  highway  parishes 
in  the  district  and  partly  of  justices  ex  officio , were  constituted 
under  the  Highway  Acts,  1862  and  1864; 5 and  in  some  cases 
rural  sanitary  authorities  acquired  the  powers  of  highway 
boards  under  the  Highways  and  Locomotives  (Amendment) 
Act,  1878.6  No  part  of  the  counties  of  Glamorgan,  Brecknock, 
Radnor,  Carmarthen,  Pembroke,  or  Cardigan,7  nor  the  Isle  of 
Wight,  the  district  of  a local  board  or  any  part  of  it,  nor  a 
parish  or  place  under  a highway  board  established  in  pursuance 


(1)  56  & 57  Viet.  c.  73,  s.  25  (4), 
tost. 

(2)  27  & 28  Viet.  c.  101,  s.  5. 

(3)  45  & 46  Viet.  c.  27,  s.  9. 

(4)  Ibid , s.  10. 

(5)  25  & 25  Viet,  c 61  ; 27  & 28 


Viet.  c.  101.  See  Glen’s  “ The  Law 
relating  to  Highways”  (2nd  eel.), 
published  by  Messrs.  Knight  & Co. 

(6)  41  & 42  Viet.  c.  77,  ss.  4,  5. 

(7)  As  to  the  highways  in  these 
counties,  see  ante , p.  279. 
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of  the  Highway  Act,  1835, 1 nor  the  metropolis,  nor  a parish  or  38  & 39  Viet. 

place  in  which  the  highways  are  maintained  under  a local  Act,  c-55-  s.  216,11. 

could  be  formed  into  a highway  district  under  the  Highway 

Act,  1862  ; nor  could  any  part  of  a borough,  without  the 

consent  of  the  town  council  and  vestry.  But  any  parish  or 

part  of  a parish  in  a highway  district  might  be  constituted  a 

local  government  district  in  the  same  manner  and  under  the 

same  circumstances  as  if  it  had  not  been  included  in  a highway 

district,  subject,  however,  to  any  contribution  due  at  the  time 

to  the  highway  board.2 

It  may  also  be  mentioned  here  that,  for  the  purposes  of  meet- 
ings of  a highway  board,  any  local  government  district  or  other 
place  adjoining  or  surrounded  by  the  highway  district,  is  con- 
structively situated  in  the  latter  district.3 

A district  was  formed  in  1869,  under  the  Local  Government 
Act,  1858,  which  consisted  of  one  hamlet  and  parts  of  two 
others,  each  hamlet  repairing  its  own  highways.  A highway 
rate  having  been  made  by  the  local  board  for  the  whole  district, 
including  the  excluded  parts  of  the  two  hamlets,  it  was  objected 
that  there  ought  to  have  been  a separate  rate  made  for  the 
•excluded  parts  under  the  provision  of  the  Local  Government 
Act,  1858,  corresponding  to  clause  (2)  of  sect.  216; 4 but  the 
Court  held  the  excluded  parts,  for  all  purposes  of  the  highway 
rates,  to  be  and  to  be  treated  as  forming  part  of  the  district, 
and  made  absolute  a rule  to  justices  to  enforce  the  rate.5 

Rates  under  Inclosure  Acts. — The  expenses  of  repairing, 
cleansing,  and  maintaining  private  or  occupation  roads  to 
which  the  General  Inclosure  Act  of  1 845  applies,  may  be  raised 
by  a rate  on  the  landowners,  who  are  themselves  to  appoint  a 
rating  officer.6 


Sect.  217.  It  shall  not  be  necessary  for  the  urban  Certain  acts 
authority,  in  the  case  of  any  highway  rate  made  by  not  required . 
them,  to  do  the  folio  wins:  acts  or  any  of  them  ; (that  is  1°  doIle 

i . » . ....  highway  rate 

lo  lay  such  rate  before  any  justices,  or  obtain  their  made  by 

allowance ; urban  autho- 

To  annex  thereto  the  signature  of  such  urban  autho-  rity. 

rity.  . _ (£?',s'37 
To  lay  the  same  before  the  parishioners  assembled  in  v ' 

vestry ; 

To  verify  before  any  justices  any  accounts  kept  by 

them  of  such  highway  rates  ; 
and  all  such  accounts  shall  be  audited  in  all  respects  in 
the  same  way  as  the  other  accounts  of  the  urban  authority. 


(1)  5 & 6 Wm.  4,  c.  50,  s.  18. 

(2)  25  & 26  Viet.  c.  61,  ss.  7,  41. 

(3)  26  & 27  Viet.  c.  17,  s.  6,  re- 

enacted by  Sched.  V.  Part  III.  of 

the  present  Act. 


(4)  21  & 22  Viet.  c.  98,  s.  37  (2). 

(5)  Reg.  v.  Me/d,  W.  N.  1871, 
p.  121. 

(6)  11  & 12  Viet.  c.  99,  ss.  5-7, 
See  also  3 & 4 Wm.  4,  c.  35. 
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38  & 39  Viet.  Note. — Highway  Rates . — See  the  note  to  the  preceding- 

c. 55,  s.  2i7,n.  section,  and  the  general  provisions  as  to  urban  rates  in  sects. 
219-227. 

An  urban  authority,  as  surveyors  of  the  highways,  have  all 
the  powers,  authorities,  duties,  and  liabilities  of  surveyors  of 
highways  under  the  law  for  the  time  being  in  force,  save  so  far 
as  such  powers,  authorities  or  duties  are  or  may  be  inconsistent 
with  the  provisions  of  this  Act.1 

The  Highway  Act,  1835,  requires  every  highway  rate  made 
by  a surveyor  of  highways  to  be  signed  by  the  surveyor, 
allowed  by  two  justices  of  the  peace,  and  also  published 
in  the  same  way  as  poor-rates  are  allowed  and  published ; 2 
and  yearly  accounts  were  formerly  required  to  be  laid  before 
the  justices  at  a special  sessions  for  the  highways.3  The  same- 
Act  limited  the  amount  of  the  rates  to  iod.  in  the  pound  for 
each  rate,  and  to  2 s.  6d.  in  the  pound  for  the  year,  except 
in  cases  where  four-fifths  of  the  inhabitants  consent  to- 
a heavier  rate  being  made.4  This  limitation  has,  however, 
been  held  not  to  apply  to  highway  rates  made  by  urban 
authorities,  even  where  the  rate  is  made  upon  a portion  of  a 
parish  which  forms  part  of  the  urban  district  for  highways 
purposes  only  by  virtue  of  the  proviso  to  sect.  2 16. 5 

The  rate  is  to  be  made,  assessed,  and  levied  “mpon  all 
property  now  liable  to  be  rated  and  assessed  to  the  relief  of  the 
poor ; provided  that  the  same  rate  shall  also  extend  to  such 
woods,  mines,  and  quarries  of  stones,  or  other  hereditaments, 
as  have  heretofore  been  usually  rated  to  the  highways.” & 
Plantations,  rights  of  sporting,  and  mines  are,  under  the 
Rating  Act,  1874,  rateable  to  the  highway  and  other  local  rates 
as  well  as  the  poor-rate.7 

The  exemption  from  poor-rates  of  personal  property  8 is  not 
expressly  extended  to  highway  rates,  but  in  practice  personal 
property  is  not  rated  to  the  highway  rate. 

Property  which,  previously  to  the  31st  of  August,  1835, 
was  legally  exempt  from  the  performance  of  statute  duty,  or 
from  the  payment  of  any  composition  in  lieu  thereof,  or  of  high- 
way rate,  continues  exempt  from  the  payment  of  highway  rate. & 
But  where  the  consideration  for  an  exemption  from  highway 
rates,  namely,  the  liability  to  repair  a certain  highway  ratione 
tenures , no  longer  existed,  the  exemption  was  held  also  to  have 
ceased.10 


(1)  Sect.  144,  ante ; and  see 
Moseley  v.  Ely  Local  Board  of 
Health , ante , p.  512. 

(2)  *5  & 6 Wm.  4,  c.  50,  s.  27. 

{3)  Ibid.  s.  44. 

. (4)  Ibid.  s.  29  ; but  see  now  59  & 

60  Viet.  c.  16,  s.  8. 

(5)  Dyson  v.  Greetland  Local 

Board , L.  R.  13  Q.  B.  D.  946 ; 53 

L.  J.  M.  C.  106;  48  L.  T.  (n.s.) 


636;  48  J.  P.  596. 

(6)  5 & 6 Wm.  4,  c.  5°}  s.  27. 

(7)  37  & 38  Viet.  c.  54,  s.  10. 

(8)  Under  3 & 4 Viet.  c.  89. 

(9)  5 & 6 Wm.  4,  c.  50,  s.  33. 
(10)  Heath  v.  Overseers  of  Weaver- 

ham,  L.  R.  1894,  2 Q.  B.  108  ; 63 
L.  J.  M.  C.  187  ; 70  L.  T.  (n.s.) 
729  ; 42  W.  R.  478  ; 58  J.  P.  557- 
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Under  the  Highway  Act,  1835,  the  rate  was  to  contain  the  38  & 39  Viet, 
names  of  the  occupiers,  the  description  of  the  premises  or  c-  55>s-  217>n. 
property  which  they  occupy,  and  the  full  annual  value  of  such 
premises  or  property,  and  to  specify  the  sum  in  the  pound 
at  which  it  is  made ; 1 and  the  Act  2 gave  the  form  of  the 
highway  rate  with  the  following  headings  to  the  columns:' — 

(1.)  Names  of  occupiers  or  persons  rated ; (2.)  Description  of 
the  premises  and  property  rated ; (3.)  Annual  value;  (4.)  Sum 
assessed  at  — d.  in  the  pound.  Some  alteration  in  this  form 
is,  however,  necessitated  by  the  Agricultural  Rates  Act,  1896.3 
And  in  the  case  of  rates  made  by  surveyors  of  highways  and 
waywardens  a more  elaborate  form  has  accordingly  been 
prescribed  by  the  Local  Government  Board  by  an  Order  dated 
April  26,  1897.  By  the  Union  Assessment  Committee  Act, 

1862,  where  a valuation  list  has  been  approved  and  delivered 
to  the  overseers,  no  rate  which  by  law  is  required  to  be  based 
upon  the  poor-rate  is  of  any  force  unless  the  hereditaments  be 
rated  according  to  the  annual  value  appearing  in  the  list.4 

The  Highway  Rate  Assessment  and  Expenditure  Act,  1882, 
requires  highway  rates  to  be  assessed  according  to  the  rate- 
able values  appearing  in  the  valuation  lists  in  force,  and 
requires  the  assessment  committee  to  give  notice  of  altera- 
tions made  in  the  lists  under  the  Union  Assessment  Committee 
Amendment  Act,  1864, 5 to  the  surveyor  or  other  person 
authorized  to  make  and  levy  the  highway  rate.6 

Where  there  has  been  any  omission  or  error  of  or  in  the  name 
of  any  person,  or  hereditament,  liable  to  be  rated,  express  power 
is  given,  with  the  consent  and  approbation  of  the  justices,  to 
cause  the  name  of  the  person  and  description  of  the  property 
to  be  added  or  corrected.7 

Concurrent  rates  for  repairs  of  highways  are  invalid  if  made 
for  the  same  period  of  time ; 8 but  a second  rate  may  be  made 
where  a former  rate  for  the  same  purpose  has  not  been  wholly 
collected.  Where,  however,  rates  are  merely  co-existent,  the 
Court  will  not  presume  that  they  are  made  for  the  same  period 
of  time,  and  therefore  invalid.9 

Recovery  of  Highway  Rates . — For  levying  and  recovering  the 
highway  rate,  the  surveyor  had  the  same  powers,  remedies,  and 
privileges  as  the  overseers  of  the  poor  in  the  parish  have  by 
law  for  the  recovery  of  any  rate  made  for  the  relief  of  the 
poor.10  The  question,  however,  arises  whether  a highway  rate 
made  by  an  urban  authority  is  not  to  be  deemed  to  be  “ a rate 
made  under  this  Act,”  so  as  to  be  recoverable  in  the  manner 


(1)  5 & 6 Wm.  4,  c.  50,  s.  29. 

(2)  Schedule  4. 

(3)  59  & 60  Viet.  c.  16,  post. 

(4)  25  & 26  Viet.  c.  103,  s.  28. 

.(5)  27  & 28  Viet.  c.  39,  s.  1. 

(6)  45  & 46  Viet.  c.  27,  s.  4. 

<7)  5 & 6 Wm.  4,  c.  50,  s.  31. 


(8)  Reg.  v.  Fordham,,  11  A.  & E. 
73- 

(9)  Reg.  v.  Best,  or  Reg.  v. 

Surrey  JJ.,  2 N.  S.  C.  665;  11 
Jur.  489  ; 2 B.  C.  Rep.  90 ; 16 
L.  J.  M.  C.  102 ; 5 D.  & L.  40.  ’ 

(10)  5 & 6 Wm.  4,  c.  50,  s.  34. 
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38  & 39  Viet,  provided  by  sect.  256.  In  some  cases  acts  done  by  urban 
c.  55,  s.  217,  n.  authorities  as  surveyors  of  highways  have  been  held  not  to 
have  been  acts  done  under  this  Act ; 1 and  sect.  217  suggests, 
that,  save  so  far  as  they  are  expressly  excepted,  the  provisions 
of  the  Highway  Act,  1835,  aPPty  t°  a highway  rate  so  made. 
But,  as  above  mentioned,  some  provisions  of  the  Act  have  been 
held  not  to  apply.2 * 

The  Highway  Rate  Assessment  and  Expenditure  Act,  1882,31' 
extends  to  highwayrates  the  orders  made  by  vestries  under  the 
Poor  Rate  Assessment  and  Collection  Act,  1869, 4 for  rating  the 
owners  of  small  tenements  instead  of  the  occupiers,  in  “high- 
way parishes,”  which  are  defined  to  be  places  maintaining  their 
own  highways.5 

Accounts . — The  provisions  relating  to  the  audit  of  accounts 
under  this  Act  are  contained  in  sects.  245-250,  and  the  statutes 
mentioned  in  the  notes  to  those  sections.  By  the  Highway 
Accounts  Returns  Act,  1879,  “the  Local  Taxation  Returns 
Acts,  i860  and  1877, 6 shall  apply  to  returns  of  rates,  receipts,, 
and  expenditure  as  regards  highways  in  like  manner  as  if  they 
were  specifically  mentioned  in  the  said  Acts,  and  highway 
boards  and  surveyors  of  highways  were  mentioned  as  local 
authorities  in  those  Acts,  and  the  surveyor  of  highways  were 
an  officer  keeping  the  accounts  of  the  rates,  receipts,  and 
expenditure  within  the  meaning  of  those  Acts  : Provided  that 
a return  under  the  said  Acts  may  be  dispensed  with  upon  the 
delivery  to  the  auditor  of  a financial  statement  of  the  said 
receipts  and  expenditure  in  like  manner  as  in  any  other  case.”  7 


General  Provisions  as  to  Urban  Bates. 


Estimate  to  Sect.  218.  Every  urban  authority,  before  proceeding 
he  prepared  to  make  a general  district  rate  or  private  improvement 
in<?ratSak"  ra^e  un(^er  this  Act,  cause  an  estimate  to  be  pre- 

JP.H.  s.  98.  Pare(l  of  the  money  required  for  the  purposes  in  respect 
of  which  the  rate  is  to  be  made,  showing — 

The  several  sums  required  for  each  of  such  purposes  ; 
and 

The  rateable  value  of  the  property  assessable ; and 
The  amount  of  rate  which  for  those  purposes  it  is 
necessary  to  make  on  each  pound  of  such  value  ; 
and  the  estimate  so  made  shall  forthwith,  after  being 
approved  of  by  the  urban  authority,  be  entered  in  the 


(1)  Burgess  v.  Northzuich  Local 
Board , post , p.  671  ; Graham  v. 
Mayor , &=c.,  of  Newcastle-upon- 
'J'yne , ante , p.  267. 

(2)  Dyson  v.  Greetland  Local 

Board,  ante,' p.  516. 


(3)  45  & 46  Viet.  c.  27,  ss.  3,  4. 

(4)  32  & 33  Viet.  c.  41,  s.  4. 

(5)  45  & 46  Viet.  c.  27,  s.  10. 

(6)  23  & 24  Viet.  c.  51  ; 40  & 41 

Viet.  c.  66,  post. 

(7)  42  & 43  Viet.  c.  39,  s.  2. 
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rate  book,  and  be  kept  at  their  office,  open  to  public  38  & 39  vict- 
inspection  during  office  hours  thereat ; but  it  shall  not  c-55»s-2lS* 
be  deemed  part  of  the  rate,  nor  in  any  respect  affect  the 
validity  of  the  same. 


Note. — General  District  Rate. — Sects.  207,  208,  specify  the 
cases  in  which  urban  authorities  are  to  make  general  district 
rates,  and  sects.  2 10-2 12  deal  with  the  mode  of  making  such 
rates.  Sects.  219-225  deal  with  amending  and  collecting 
the  rate,  and  other  matters  subsequent  to  the  making  of  the 
rate.  Sect.  256  prescribes  the  mode  of  recovering  it  by  legal 
proceedings. 

Private  Improvement  Rate. — -With  regard  to  these  rates,  see 
sects.  2 13-2 15. 

Estimate. — The  estimate  required  to  be  made  was  held 1 to 
be  analogous  to  the  title  or  heading  of  the  poor-rate,  and  to  be 
bad  if  it  contained  any  illegal  purposes;  that  decision  was, 
however,  upon  the  Public  Health  Act,  1848, 2 which  did  not 
contain  the  clause  with  which  the  above  section  concludes. 
It  has  been  held  that  a poor-rate  is  bad  if  the  heading  is 
omitted,3  and  it  may  be  that  notwithstanding  the  last  words  of 
the  above  section  general  district  or  private  improvement  rates 
may  also  be  bad  if  no  estimate  at  all  be  made,  or  that  the 
expressed  intention  to  apply  part  of  the  proceeds  of  the  rate 
to  an  unauthorized  purpose  will  afford  a ground  of  appeal 
against  the  rate. 

A payment  out  of  the  proceeds  of  a rate  is  not  necessarily 
illegal  because  the  item  was  not  included  in  the  estimate  for 
the  rate.  With  reference  to  an  estimate  for  a poor-rate,  Patte- 
son,  J.,  said,  “ Although  the  rate  is  founded  on  an  estimate,  it 
is  not  so  exclusively  appropriated  to  the  expenses  included 
therein,  but  that  it  may  be  lawfully  applied  to  an  unforeseen 
debt  not  included  therein.”  4 

One  general  district  rate  may,  it  seems,  be  made  to  include 
both  past  and  future  expenses,5  if  the  amount  of  each  is  distin- 
guished in  the  estimate;  and  per  Cockburn,  C.J.,  “we  see  no 
objection  to  past  and  future  expenses  being  provided  for,  so 
long  as  they  are  sufficiently  specified  in  the  estimate,  in  one 
and  the  same  rate.”  6 The  expenditure  under  each  heading 
should  be  of  the  same  class,  and  incongruous  items  should  not 
be  mixed  up  together  in  one  lump  sum.7 


(1)  In  Reg.  v.  Worksop , 21  J.  P. 

45 r- 

(2)  11  & 12  Vict.  c.  63,  s.  98. 

(3)  Reg.  v.  Eastern  Counties  Rail- 
way Company , 5 E.  & B.  974  ; 25 

L.  J.  M.  C.  49  ; s.c.  nom.  Moulton 

Overseers  v.  Eastern  Counties  Rail- 

way Company  2 Jur.  (N.S. ) 161  ; 

20  J.  P.  566;  Reg.  v.  Wilkinson, 

Q.  B.  D.,  Loc.  Gov.  Chron.  1887, 


p.  696. 

(4)  Reg.  v.  Read,  13  Q.  B.  535  ; 
18  L.  J.  M.  C.  164  ; 13  Jur.  789. 

(5)  See  sect.  210,  second  para- 
graph. 

(6)  Reg.  v.  Worksop,  5 B.  & S. 
951  ; 34  L-  J-  M.  C.  220;  11  Jur. 
(N.S.)  1015;  IO  L.  T.  (N.S.)  297; 

29  J-  P-  759- 

(7)  Ibid. 


38  & 39  Viet, 
c.  55,  s.  219. 
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P.H.,  s.  100. 
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Sect.  219.  Any  person  interested  in  or  assessed  to  any 
rate  made  under  this  Act  may  inspect  the  same,  and  any 
estimate  made  previously  thereto,  and  may  take  copies 
of  or  extracts  therefrom  without  fee  or  reward ; any  per- 
son who,  having  the  custody  of  any  such  estimate  or  rate, 
refuses  to  allow  or  does  not  permit  such  inspection,  or 
such  copies  or  extracts  to  be  taken,  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds. 

Note. — Penalties . — With  regard  to  the  recovery  of  penalties, 
see  sect.  251.  The  person  to  whom  inspection  is  refused  may 
prosecute:  see  sect.  253. 

Sect.  220.  Where  the  name  of  any  owner  or  occupier 
liable  to  be  rated  under  this  Act  is  not  known  to  the 
urban  authority,  it  shall  be  sufficient  to  assess  and  desig- 
nate him  in  the  rate  as  “ the  owner  ” or  “ the  occupier  ” 
of  the  premises  in  respect  of  which  the  assessment  is 
made,  without  further  description. 

Note. — Description  of  Ow?ier  and  Occupier .■ — See  also  sect. 
267,  under  which  notices  and  other  documents  may  be  addressed 
to  the  “owner”  or  “occupier”  without  further  name  or 
description. 

Sect.  221.  An  urban  authority  may  from  time  to  time 
amend  any  rate  made  in  pursuance  of  this  Act,  by 
inserting  therein  the  name  of  any  person  claiming  and 
entitled  to  have  his  name  inserted,  or  by  inserting  the 
name  of  any  person  who  ought  to  have  been  assessed, 
or  by  striking  out  the  name  of  any  person  who  ought 
not  to  have  been  assessed,  or  by  raising  or  reducing  the 
sum  at  which  any  person  has  been  assessed,  if  it  appears 
to  the  urban  authority  that  he  has  been  under-rated  or 
over-rated,  or  by  making  any  other  alteration  which 
will  make  the  rate  conformable  to  the  provisions  of  this 
Act;  and  no  such  amendment  shall  be  held  to  avoid  the 
rate. 

Provided,  that  any  person  who  may  feel  himself 
aggrieved  by  any  such  amendment  shall  have  the  same 
right  of  appeal  therefrom  as  he  would  have  had  if  the 
matter  of  amendment  had  appeared  on  the  rate  originally 
made,  and  with  respect  to  him  an  amended  rate  shall  be 
considered  to  have  been  made  at  the  time  when  he  first 
received  notice  of  the  amendment ; and  an  amended  rate 
shall  not  be  payable  by  any  person  the  amount  of  whose 
rate  is  increased  by  the  amendment,  or  whose  name  is 
thereby  newly  inserted,  until  seven  days  after  such  notice 
has  been  given  to  him. 
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Note. — Ametichnent  of  Rates. — General  district  rates  are,  by  38  & 39  Viet, 
sect.  2 1 1,  to  be  assessed  on  the  full  net  annual  value  “ ascer-  c-55>  s.  221,11. 
tained  by  the  valuation  list  for  the  time  being  in  force,  or,  if 
there  is  none,  by  the  rate  for  the  relief  of  the  poor  made  next 
before  the  making  of  the  assessment  under  this  Act  ” ; and  it 
appears  that  if  the  assessment  committee  alter  the  valuation 
list  on  objection  made  by  the  ratepayer,  after  the  general 
district  rate  is  made,  it  will  be  necessary  for  the  urban  autho- 
rity to  amend  their  rate  in  accordance  with  such  alteration,  for 
otherwise  they  will  be  unable  to  recover  it.1 

With  regard  to  appeals  to  the  quarter  sessions  against  rates,  see 
sect.  269,  and  with  regard  to  the  service  of  notices,  see  sect.  267. 


Sect.  222.  All  rates  made  or  collected  under  this  Act  Publication 
shall  be  published  in  the  same  manner  as  poor  rates,  and  an(l  collection 
shall  commence  and  be  payable  at  such  time  or  times, 
and  shall  be  made  in  such  manner  and  form,  and  be  col-  ” 
lected  by  such  persons,  and  either  together  or  separately, 
or  with  any  other  rate  or  tax,  as  the  urban  authority  may 
from  time  to  time  appoint : provided  that  no  publication 
shall  be  required  of  any  private  improvement  rate. 

Note. — Publicatmi  of  Rates. — All  rates  “made  or  collected  ” 
under  this  Act  are  to  be  published  in  the  same  manner  as 
poor-rates ; that  is  to  say,  by  affixing  on  the  Sunday  next  after 
making  the  rate  a notice,  either  in  writing  or  print,  or  partly 
in  writing  and  partly  in  print,  previously  to  the  commencement 
of  Divine  service,  on  or  near  to  the  doors  of  all  the  churches 
and  chapels  within  the  district.2  A publication  on  the  prin- 
cipal or  most  usual  doors  of  all  the  churches  and  chapels  of  the 
Church  of  England  in  the  district  will  suffice.3 

Poor-rates  are  declared  by  express  enactment  4 to  be  invalid 
unless  published,  but  no  such  declaration  is  contained  in  the. 
present  Act.  It  was  accordingly  held  that  non-publication  did 
not  render  a rate  made  by  a local  board  void  : that  on  a sum- 
mons to  enforce  a rate  which  had  not  been  published,  but  had 
not  been  appealed  against,  the  justices  were  right  in  disregard- 
ing the  fact  of  non-publication,  and  that  their  warrant  was  a 
protection  to  the  officer  distraining  under  it.  Per  Cole- 
ridge, J.,  “Where,  in  such  a matter  as  a rate,  the  Legislature 
requires  a thing  to  be  done  not  in  itself  essential  to  the  validity 
of  it,  and  does  not  in  terms  specify  what  shall  be  the  con- 
sequence of  non-compliance,  the  Court  will  not  make  that 
consequence  to  be  an  avoidance  of  the  whole.”  5 


(1)  Sheffield  Waterworks  Com- 
pany v.  Mayor , &>c.,  of  Sheffield , 

55  L.  J.  M.  C.  40 ; 54  L.  T.  (n.s.) 
179  ; 34  W.  R.  153;  50  J.  P.  6. 

(2)  17  Geo.  2,  c.  3,  s.  1 ; 7 
Wm.  4 and  1 Viet.  c.  45,  s.  2. 

(3)  Ormerod  v.  Chadwick , 16 

M.  & W.  367  ; 16  L.  J.  M.  C.  143 ; 


L.  J.  M.  C.  64;  7 Jur.  194;  Reg. 
v.  Deverell , 3 E.  & B.  372  ; 23  L.  J. 

M.  C.  121  ; S.c.  nom.  Ex  parte 
Wa  riling  ton,  18  Jur.  494. 

(4)  17  Geo.  2,  c.  3,  s.  I. 

(5)  LeFeuvrev.  Miller , 8 E.  & B. 
321  ; 26  L.  J.  M.  C.  175  ; 3 Jur. 
(N.S.)  1255. 


38  & 39  Viet. 

c.  55,  S.  222,  n. 
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The  allowance  of  the  rate  by  justices  is  not  necessary  in  the 
case  of  any  rate  made  by  an  urban  authority,  as  it  is  in  the  case 
of  a poor-rate. 

With  regard  to  the  recovery  of  rates  made  under  this  Act, 
see  sect.  256. 

Sect.  223.  The  production  of  the  books  purporting  to 
contain  any  rate  or  assessment  made  under  this  Act 
shall,  without  any  other  evidence  whatever,  be  received 
as  prima  facie  evidence  of  the  making  and  validity  of  the 
rates  mentioned  therein. 

Note. — Validity  of  Rate. — This  section  merely  throws  the 
onus  of  proving  the  invalidity  of  the  rate  on  the  person  dis- 
puting it. 

No  rate  made  under  this  Act  is  to  be  quashed  for  want  of 
form,  see  sect.  262.  See  also  sect.  260  with  regard  to  certain 
technical  objections. 

Production  of  Rate-books  in  Evidence . — In  an  action  for 
trespass  to  a several  fishery,  entries  of  the  names  of  tenants  in 
parish  rate-books  were  admitted  in  evidence  in  proof  of  owner- 
ship of  the  fishery  by  the  plaintiff’s  predecessors  in  title.1 

Sect,  224.  Where  it  appears  to  an  urban  authority 
that  any  premises  were  sufficiently  drained  before  the 
construction  of  any  new  sewer  laid  down  by  them,  they 
may  deduct  from  the  amount  of  rates  otherwise  charge- 
able in  respect  of  such  premises  such  a sum  for  such  time 
as  they  may  under  all  the  circumstances  of  the  case  deem 
just. 

Sect.  225.  An  urban  authority  may  reduce  or  remit 
the  payment  of  any  rate  on  account  of  the  poverty  of 
any  person  liable  to  the  payment  thereof. 

Note. — Excusal  of  Rate. — The  excusal  of  the  payment  of 
the  rate  cannot  be  considered  as  relief,  so  as  to  subject  the 
person  excused  to  any  disqualification  on  the  ground  of  the 
receipt  of  “ parochial  relief  or  other  alms  ” ; for  it  has  been 
held  that  an  excusal  of  poor-rates 2 is  not  parochial  relief 
disqualifying  a person  on  the  list  of  freemen  of  a borough  from 
being  registered  as  a parliamentary  voter,”  3 though  it  will 
no  doubt  disqualify  him  for  a franchise  for  which  payme?itoi  the 
rate  is  essential. 

Sect.  226.  Nothing  in  this  part  of  this  Act  shall  alter 
or  affect  any  lease  contract  or  agreement  made  or  entered 
into  between  the  landlord  and  tenant  of  any  premises. 

(1)  Smith  v.  Andrews , L.  R.  s.  11. 

1891,  2 Ch.  678;  65  L.  T.  (N.S.)  (3)  Mashiter  v.  Dunn , 6 C.  B. 

175.  30  ; 18  L.  J.  C.  P.  13  ; 13  Jur.  194. 

(2)  Under  the  54  Geo.  3,  c.  170, 
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Note. — Covenants  in  Leases. — On  the  construction  of  cove-  38  & 39  Viet, 
nants  in  leases  to  pay  future  rates  and  taxes  and  other  charges,  c-  55> s-  226» n* 
see  the  note  to  sect.  257.  As  to  deductions  from  the  rent  in 
cases  of  expenses  of  abating  nuisances,  see  sect.  104,  and  in 
cases  of  private  improvement  expenses,  sects.  214,  257. 

With  regard  to  the  effect  upon  a covenant  of  a subsequent 
Act  of  Parliament,  it  is  laid  down  that,  “ where  the  question  is 
whether  a covenant  be  repealed  by  Act  of  Parliament,  this  is 
the  difference,  viz.,  where  H.  covenants  not  to  do  an  act  or 
thing  which  was  lawful  to  do,  and  an  Act  of  Parliament  comes 
after  and  compels  him  to  do  it,  the  statute  repeals  the  cove- 
nant ; so  if  H.  covenants  to  do  a thing  which  is  lawful,  and  an 
Act  of  Parliament  comes  in  and  hinders  him  from  doing  it,  the 
covenant  is  repealed.  But  if  a man  covenants  not  to  do  a 
thing  which  was  then  unlawful,  and  an  Act  comes  in  and  makes 
it  lawful  to  do  it,  such  Act  of  Parliament  does  not  repeal  the 
covenant.,,  1 

Sect.  227.  Any  limit  imposed  on  or  in  respect  of  any  Limit  in 
rate  by  any  local  Act  of  Parliament  shall  not  apply  to  local  Act  not 
any  rate  required  to  be  levied  for  the  purpose  of  defray-  ^ 

ing  any  expenses  incurred  by  an  urban  authority  in  the  poses  0^  this 
execution  of  this  Act.  Act. 

P.H.  1872, 

Note. — Meaning  of  <£ Limit.” — An  exemption  of  certain  s‘ 
kinds  of  property  from  rating  under  a local  Act  is  not  a “ limit 
imposed  on  or  in  respect  of  a rate.” 1  2 

On  the  other  hand,  an  Improvement  Act  provided  that  no 
borough  rate  levied  thereunder  should  exceed  in  any  year  the 
sum  of  is.  in  the  pound,  provided  that,  with  the  consent  of  a 
majority  of  the  persons  liable  to  be  rated  thereto,  the  corpora- 
tion might  increase  such  rate  above  the  amount  by  the  Act 
limited.  The  Act  further  provided  that  no  such  increase  should 
be  leviable  upon  the  owner  or  occupier  of  any  coal  mine  in 
respect  thereof,  or  upon  any  person  assessable  in  the  proportion 
of  one-fourth  only  of  any  rate,  other  than  the  highway  rate,  in 
respect  of  his  property  or  of  premises  occupied  by  him.  This, 
it  was  held,  was  not  an  exemption  of  property  from  rateability, 
but  a limit  imposed  upon  the  borough  rate  leviable  upon  col- 
lieries and  certain  other  property ; and  that,  though  the  limit 
still  existed,  so  far  as  any  rate  leviable  by  the  corporation  for 
borough  purposes  was  concerned,  sect.  227  prevented  it  from 
applying  to  rates  leviable  by  the  corporation  for  the  purposes 
of  the  present  Act ; and  that  the  corporation  were  unrestricted 


(1)  Brewster  v.  Kite  hell,  1 Salk. 

198,  quoted  by  Malins,  V.-C.,  in 
Newington  Local  Board  v.  Cotting- 
ham  Local  Board , L.  R.  12  Ch.  D. 
731 ; 48  L.  J.  Ch.  226;  40  L.  T. 


(N.S.)  58. 

(2)  Commissioners  of  Walton  v. 
Walford , L.  R.  10  Q.  B.  180 ; 44 
L.  J.  Q.  B.  74;  31  L.  T.  (n.s.) 
825  j 23  W.  R.  292. 


38  & 39  Viet. 
c.55,  s.  227,11. 
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in  the  amount  of  any  rate  leviable  by  them  as  urban  sanitary 
authority.”  1 

Notwithstanding  the  statutory  limitation  of  the  amount  of 
rate  leviable  under  a local  Act,  the  commissioners  acting  in 
execution  of  such  Act  were  held  to  be  authorized  to  levy  the 
rate  in  order  to  provide  for  a liability  arising  through  their 
negligence  in  the  execution  of  the  works  authorized  by  the 
Act.2 

Sect.  228.  Nothing  in  this  Act  shall  be  deemed  to 
alter  or  interfere  with  any  liability  existing  at  the  time 
of  the  passing  of  this  Act  of  the  Universities  of  Oxford 
and  Cambridge  respectively  to  contribute  towards  the 
expenses  of  paving  and  pitching  repairing  lighting  and 
cleansing  under  the  powers  of  any  local  Act  under  which 
the  Oxford  and  Cambridge  commissioners  respectively 
act,  the  several  streets  and  places  within  the  jurisdiction 
of  such  commissioners  respectively. 

If  any  difference  arises  between  either  of  the  said 
universities  and  the  urban  authority  with  respect  to  the 
proportion  and  manner  in  which  the  university  shall 
contribute  towards  any  expenses  under  this  Act,  and  to 
which  the  university  is  not  liable  under  any  such  local 
Act,  the  same  shall  be  settled  by  arbitration  in  manner 
provided  by  this  Act. 

All  rates,  contributions,  and  sums  of  money  which  may 
become  payable  under  this  Act  by  the  said  universities 
respectively,  and  their  respective  halls  and  colleges,  may 
be  recovered  from  such  universities  halls  and  colleges,  in 
the  same  manner  in  all  respects  as  rates  contributions 
and  sums  of  money  may  now  be  recovered  from  them  by 
virtue  of  any  such  local  Act. 

Note. — Oxford. — The  commissioners  above  referred  to  are 
superseded  by  the  corporation  of  the  city,  see  the  note  to 
sect.  342.  With  regard  to  the  contributions  to  be  paid  by  the 
university,  see  the  note  to  sect.  2 1 1. 

Cambridge. — In  the  municipal  borough  of  Cambridge,  the 
commissioners  under  the  local  Improvement  Act  are  also 
superseded  by  the  corporation.”  3 

Arbitration. — The  provisions  relating  to  the  settlement  of 
differences  by  arbitration  are  contained  in  sects.  179-181. 

(1)  Corporation  of  St.  Helens  v.  Commissioners , L.  R.  1892,  1 Q.  B. 

The  St.  Helens  Colliery  Company , 348  ; 61  L.  J.  Q.  B.  372  ; 66  L.  T. 

48  J.  I\  39.  (N.s.)  17  ; 56  J.  P.  356. 

(2)  Reg.  v.  Selby  Dam  Drainage  (3)  See  ante,  p.  40. 
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Expenses  of  Rural  Authority. 

Sect.  229.  The  expenses  incurred  by  a rural  authority 
in  the  execution  of  this  Act  shall  be  divided  into  general 
expenses  and  special  expenses. 

General  expenses  (other  than  those  chargeable  on  owners 
and  occupiers  under  this  Act)  shall  be  the  expenses  of  the 
establishment  and  officers  of  the  rural  authority,  the 
expenses  in  relation  to  disinfection,  and  providing  con- 
veyance for  infected  persons,  and  all  other  expenses  not 
determined  by  this  Act  or  by  order  of  the  Local  Govern- 
ment Board  to  be  special  expenses. 

Special  expenses  shall  be  the  expenses  of  the  con- 
struction maintenance  and  cleansing  of  sewers  in  any 
contributory  place  within  the  district,  the  providing  a 
supply  of  water  to  any  such  place,  and  maintaining  any 
necessary  works  for  that  purpose,  if  and  so  far  as  the 
expenses  of  such  supply  and  works  are  not  defrayed  out 
of  water  rates  or  rents  under  this  Act,  the  charges  and 
expenses  arising  out  of  or  incidental  to  the  possession  of 
property  transferred  to  the  rural  authority  in  trust  for 
any  contributory  place,  and  all  other  expenses  incurred 
or  payable  by  the  rural  authority  in  or  in  respect  of  any 
contributory  place  within  the  district,  and  determined 
by  order  of  the  Local  Government  Board  to  be  special 
expenses. 

Where  the  rural  authority  make  any  sewers  or  provide 
any  water  supply  or  execute  any  other  work  under  this 
Act  for  the  common  benefit  of  any  two  or  more  con- 
tributory places  within  their  district,  they  may  apportion 
the  expense  of  constructing  any  such  work,  and  of  main- 
taining the  same,  in  such  proportions  as  they  think  just, 
between  such  contributory  places,  and  any  expense  so 
apportioned  to  any  such  contributory  place  shall  be 
deemed  to  be  special  expenses  legally  incurred  in  respect 
of  such  contributory  place. 

The  overseers  of  any  contributory  place,  if  aggrieved 
by  any  such  apportionment,  may,  within  twenty-one  days 
after  notice  has  been  given  to  them  of  the  apportionment, 
send  or  deliver  a memorial  to  the  Local  Government 
Board  stating  their  grounds  of  complaint,  and  the  said 
board  may  make  such  order  in  the  matter  as  to  it  may 
seem  equitable  and  the  order  so  made  shall  be  binding 
and  conclusive  on  all  parties  concerned. 

General  expenses  shall  be  payable  out  of  a common 
fund  to  be  raised  out  of  the  poor-rate  of  the  parishes  in 
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the  district  according  to  the  rateable  value  of  each  con- 
tributory place  in  manner  in  this  Act  mentioned. . 

Special  expenses  shall  be  a separate  charge  on  each 
contributory  place. 

The  following  areas  situated  in  a rural  district  shall  be 
contributory  places  for  the  purposes  of  this  Act ; that  is 
to  say, 

(1.)  Every  parish  not  having  any  part  of  its  area  within 
the  limits  of  a special  drainage  district  formed 
in  pursuance  of  the  Sanitary  Acts  or  of  this  Act, 
or  of  an  urban  district ; and 

(2.)  Every  such  special  drainage  district  as  aforesaid  ; 
and 

(3.)  In  the  case  of  a parish  wholly  situated  in  a rural 
district,  and  part  of  which  forms  or  is  part  of  any 
such  special  drainage  district  as  aforesaid,  such 
portion  of  that  parish  as  is  not  comprised  within 
such  special  drainage  district ; and 

(4.)  In  the  case  of  a parish  a part  of  which  is  situated 
within  an  urban  district,  such  portion  of  that 
parish  as  is  not  comprised  within  such  urban 
district,  or  within  any  such  special  drainage 
district  as  aforesaid. 

Note.— General  and  special  Expenses . — “ Sect.  229  differs 
from  the  corresponding  provisions  in  the  Sanitary  Acts,  by  not 
including  among  special  expenses  the  expenses  of  the  cleansing 
and  lighting  of  the  streets  in  any  contributory  place  when  the 
requisite  urban  powers  have  been  conferred  on  the  rural  sani- 
tary authority  for  that  purpose.  Such  expenses  will,  therefore, 
for  the  future,  be  general  expenses,  unless  otherwise  determined 
by  order  of  the  Local  Government  Board.  The  section  is, 
moreover  so  worded,  as  to  show  clearly  that  the  water-rents 
or  rates  levied  in  a contributory  place  are  to  be  applied  in 
defraying  the  cost  of  providing  the  water  supply  for  such 
place.”  1 

The  above  section  only  allows  the  Local  Government  Board 
to  order  expenses  incurred  or  payable  by  the  rural  authority 
“in  or  in  respect  of  any  contributory  place  within  the  district,” 
to  be  treated  as  special  expenses  ; but  under  the  Public  Health 
Acts  Amendment  Act,  1890,  they  may  order  any  expenses 
incurred  by  the  rural  authority  to  be  so  treated.2 

By  sect.  295  all  orders  of  the  Local  Government  Board  in 
pursuance  of  this  Act  are  to  be  binding  and  conclusive  in 
respect  of  the  matters  to  which  they  relate. 

The  following  section  prescribes  the  mode  in  which  the 
money  is  to  be  raised  to  defray  the  expenses. 

(1)  Circular  of  the  Local  Govern-  (2)  53  & 54  Viet.  c.  59,  s.  49, 
ment  Board,  30th  Sept.  1875.  post. 


Expenses  of  Rural  Authority. 


527 


VI.] 


Although  the  general  expenses  are,  in  the  first  instance,  to  38  & 39  Viet, 
be  paid  out  of  the  poor-rate  of  the  whole  parish,  even  where  c-  55>  s.  229,11. 
only  part  of  such  parish  is  within  the  rural  sanitary  district, 
they  will  ultimately  fall  on  the  part  within  the  district  by  reason 
of  the  last  clause  but  one  of  sect.  230.  The  special  expenses 
will,  from  the  first,  fall  solely  on  the  part  of  the  parish  within 
the  district,  unless  the  amount  is  very  small : see  the  third  and 
fourth  clauses  of  sect  230. 

With  regard  to  the  constitution  of  special  drainage  districts, 
see  sect.  277. 

The  appointment  of  officers  by  rural  authorities  is  provided 
for  by  sect.  190  ; disinfection,  by  sects.  120  et  seq.  ; conveyance 
of  infected  persons,  by  sect.  123  ; making,  &c.,  of  sewers,  by 
sect.  15  ; and  water  supply,  by  sect.  51  et  seq. 

The  expenses  of  a rural  district  council  are,  subject  to  the 
provisions  of  the  Local  Government  Act,  1894,  to  be  defrayed 
in  the  manner  directed  by  the  present  Act,  with  respect  to  the 
expenses  of  a rural  sanitary  authority.1 

The  Local  Government  Act,  1894,  provides  that  payments 
by  the  rural  district  council  to  existing  officers  are  to  be 
general  expenses,2  and  that  they  are  to  defray  their  highway 
expenses  as  general  expenses ; though  it  allows  them  under 
exceptional  circumstances  to  charge  a contributory  place  with 
the  cost  of  maintaining  its  own  highways,  subject  however  to 
the  approval  of  the  county  council,3  and  in  certain  cases, 
without  such  approval,  to  charge  a particular  parish  or  other 
area  with  the  cost  of  putting  the  highways  in  it  into  a proper 
state  of  repair  in  the  first  instance  before  charging  the  cost  of 
maintaining  them  on  the  district.4 

Any  expenses  incurred  by  a rural  authority  in  relation  to 
unhealthy  dwelling  houses,  or  to  working  class  lodging  houses, 
under  Part  II.  or  Part  III.  of  the  Housing  of  the  Working 
Classes  Act,  1890,  are  to  be  defrayed  as  special  expenses.5 
So  also  are  their  expenses  under  the  Allotments  Act;  and 
their  net  receipts  under  the  last-mentioned  Acts  are  to  be 
credited  to  the  contributory  places  concerned.6 

By  the  Post  Office  Act,  1891,  as  amended  by  the  Post 
Office  (Guarantee)  Act,  1898,  rural  authorities  may  undertake 
to  pay  any  loss  sustained  by  the  Postmaster-General  in  pro- 
viding additional  postal  or  other  facilities ; and  any  costs 
incurred  under  such  an  undertaking  are  to  be  special  expenses, 
and  sects.  229,  230  of  the  present  Act  are  to  apply  accordingly.7 
And  by  the  Post  Office  Amendment  Act,  1895,  and  the  Post 
Office  (Guarantee)  Act,  1898,  the  parish  council  (or  parish 
meeting  where  there  is  no  such  council)  are  similarly  authorized 


(1)  56  & 57  Viet.  c.  73,  s.  29, 
post. 

(2)  Ibid.  s.  81  (7). 

(3)  Ibid.  s.  29. 

(4)  Ibid.  s.  82. 

(5)  S3  & 54  Viet.  c.  70,  ss.  42, 


65,  post. 

(6;  50  & 51  Viet.  c.  48,  ps.  10, 
14,  post. 

(7)  54  & 55  Viet.  c.  46,  s.  8 ; 
61  & 62  Viet.  e.  18. 
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38  & 39  Viet,  to  guarantee  the  Postmaster-General  against  loss.1  Urban 
c.55,s.  229,  n.  authorities,  it  may  be  mentioned,  have  similar  powers.2 

Expenses  under  the  Cleansing  of  Persons  Act,  1897,  will  be 
general  expenses.3 

The  costs  incurred  by  a rural  authority  in  defending  an 
action  brought  against  them  for  an  injunction  to  restrain  them 
from  fouling  a stream  were  general  expenses.4 

A rate  made  for  the  purpose  of  paying  certain  sewering 
expenses  incurred  under  the  Public  Health  Act,  1872,  was  held 
to  be  bad  on  the  grounds  that  it  was  retrospective,  and  that  a 
balance  carried  forward  from  year  to  year  did  not  come  within 
the  definition  of  special  expenses  in  sect.  2 2 9.5 

This  case  was  subsequently  distinguished  in  one  in  which 
the  contribution  order  of  the  guardians  was  made  for  poor  law 
purposes  only,  and  was  therefore  valid  by  virtue  of  sect.  6 of 
the  Poor  Law  (Payment  of  Debts)  Act,  185 9.®  The  provisions 
of  this  Act  as  to  the  limitation  of  time  for  payment  of  debts 
incurred  by  the  guardians  were  not  applied  by  the  last  clause 
of  sect.  9 of  the  present  Act,  to  debts  incurred  by  them  as 
rural  sanitary  authority.7 


Mode  of 
raising  con- 
tributions 
in  rural 
district. 
P.H.  1872, 
s.  18. 

S.U.  1867, 
s.  17. 


Sect.  230.  For  the  purpose  of  obtaining  payment  from 
the  several  contributory  places  within  their  district  of  the 
sums  to  be  contributed  by  them,  the  rural  authority  shall 
issue  their  precept  to  the  overseers  of  each  such  contribu- 
tory place  requiring  such  OArerseers  to  pay,  within  a time 
limited  by  the  precept,  the  amount  specified  in  such 
precept  to  the  rural  authority  or  to  some  person  appointed 
by  them,  care  being  taken  to  issue  separate  precepts  in 
respect  of  contributions  for  general  expenses  and  special 
expenses,  or  to  make  such  expenses  respectively  separate 
items  in  any  precept  including  both  classes  of  expenses. 

Where  a contributory  place  is  part  of  a parish  as 
defined  by  this  Act,  the  overseers  of  such  parish  shall  for 
the  purposes  of  this  Act  be  deemed  to  be  the  overseers  of 
such  contributory  place,  and  where  any  part  of  a contri- 
butory place  is  part  of  a parish  the  overseers  of  such 
parish  shall  for  the  like  purposes  be  deemed  to  be  the 
overseers  of  such  part  of  such  contributory  place. 

The  overseers  shall  comply  with  the  requisitions  of 
such  precept  by  paying  the  contribution  required  in 
respect  of  general  expenses  out  of  the  poor  rate  of  their 


(1)  58  & 59  Viet.  c.  18,  s.  1 ; 
61  & 62  Viet.  c.  18. 

(2)  61  & 62  Viet.  c.  59. 

(3)  60  & 61  Viet.  c.  31,  s.  I,  post. 

(4)  Earl  Jersey  v.  Uxbridge 
Rural  Sanitary  Authority , L.  1<. 
1891,  3 Ch.  183  ; 60  L.  J.  Ch.  833  ; 
64  L.  T.  (N.S.)  858;  55  J*  L l65- 

(5)  Saul  v.  Wigton  Sanitary 


Authority , 56  L.  T.  (n.s.)  438  ; 35 
\V.  R.  252 ; 51  J.  P.  406. 

(6)  22  & 23  Viet.  c.  49,  s.  6; 
Guardians  of  Caistor  Union  v. 
Overseers  of  North  Kelsey , 59  L.  J. 
M.  C.  102  ; 62  L.  T.  (n.s.)  731. 

(7)  Dearie  x.  Guardians  of  Peters- 
field  Union , ante,  45. 
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respective  parishes,  and  with  respect  to  special  expenses  38  & 39  Viet, 
by  raising  the  contribution  required  by  the  levy  (in  the  c*  55> s-  23°- 
•case  of  an  entire  parish  on  the  whole  of  such  parish,  and 
an  the  case  of  a contributory  place  or  part  of  a contri- 
butory place  forming  part  of  a parish,  by  the  levy  on 
•such  place,  or  such  part  thereof,  exclusive  of  the  rest  of 
the  parish)  of  a separate  rate  in  the  same  manner  as  if  it 
were  a rate  for  the  relief  of  the  poor,  with  this  exception  ; 

(namely,) 

That  the  owner  of  any  tithe,  or  of  any  tithe  commuta- 
tion rentcharge,  or  the  occupier  of  any  land  used  as 
arable  meadow  or  pasture  ground  only,  or  as  wood- 
lands market  gardens  or  nursery  grounds,  and  the 
-occupier  of  any  land  covered  with  water,  or  used  as 
a canal  or  towing-path  for  the  same,  or  as  a railway 
constructed  under  the  powers  of  any  Act  of  Parlia- 
ment for  public  conveyance,  shall,  where  a special 
assessment  is  made  for  the  purpose  of  such  rate,  be 
assessed  in  respect  of  one-fourth  part  only  of  the 
rateable  value  thereof,  or  where  no  special  assess- 
ment is  made,  shall  pay  in  respect  of  the  said  pro- 
perty one-fourth  part  only  of  the  rate  in  the  pound 
payable  in  respect  of  houses  and  other  property : 

Provided  that  where  the  amount  required  by  any  precept  P.H.  1874, 
or  precepts  from  a contributory  place  in  respect  of  special s- 1:L* 
'expenses  is  less  than  ten  pounds,  or  is  so  small  that  a rate 
less  than  one  penny  in  the  pound  would  be  required  to 
raise  the  same,  the  overseers  shall  not  assess  and  levy  any 
special  rate  for  the  same,  but  shall  pay  the  amount  as  if 
it  formed  part  of  the  contribution  required  from  them  in 
respect  of  general  expenses. 

A separate  rate  under  this  section  shall,  as  respects  the 
powers  of  the  overseers  in  relation  to  making  assessing 
and  levying  such  rate,  and  as  respects  the  appeal  against 
such  rate,  and  all  other  incidents  thereof  except  the 
purposes  to  which  it  is  applicable,  and  such  exemption  as 
aforesaid,  and  except  the  allowance  of  justices,  which 
shall  not  be  required,  be  subject  to  the  same  provisions  as 
apply  in  law  to  a rate  levied  for  the  relief  of  the  poor  ; 
and  the  overseers  of  a parish  shall  have  the  same  powers 
of  levying  such  separate  rate  in  a contributory  place  or 
part  of  a contributory  place  forming  part  of  their  parish, 
as  they  would  have  if  such  contributory  place  or  such 
part  thereof  formed  the  whole  of  their  parish. 

When  a contribution  for  general  expenses  is  required 
from  a contributory  place  or  part  of  a contributory  place 
which  is  part  of  a parish,  the  overseers  shall  from  time  to 
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38  & 39  Viet,  time  levy  such  increase  of  rate  from  the  contributory 
c.  55,  s.  230.  place  or  such  part  thereof  as  may  be  sufficient  to  recoup 
the  parish  for  the  sum  it  has  paid  on  account  of  the  con- 
tributory place  or  such  part  thereof  in  respect  of  general 
expenses  under  this  Act,  and  carry  the  same  to  the- 
general  account  of  the  parish,  and  such  increase  of  rate 
shall  be  raised  in  such  contributory  place  or  part  of  a. 
contributory  place  by  an  addition  to  the  poor  rate,  or 
by  a separate  rate  to  be  assessed  made  allowed  published 
collected  and  levied  in  the  same  manner  as  a poor  rate. 
The  officers  ordinarily  employed  in  the  collection  of  the 
poor  rate  shall,  if  required  by  the  overseers,  collect  any 
separate  rate  made  under  this  section,  and  receive  out  of 
such  separate  rate  such  remuneration  for  the  additional 
duty  as  the  overseers  with  the  consent  of  the  vestry  may 
determine. 

The  overseers  shall  at  the  expiration  of  their  term  of 
office  pay  any  surplus  in  their  hands  arising  from  any 
separate  rate  levied  in  pursuance  of  this  Act,  above  the 
amount  for  which  the  rate  was  made,  to  the  rural  authority 
or  to  such  person  as  they  may  appoint,  to  the  credit  of 
the  contributory  place  within  which  or  within  part  of 
which  such  rate  was  made,  and  such  surplus  shall  go  in 
reduction  of  the  next  call  that  may  be  made  on  such  con- 
tributory place  or  such  part  thereof  for  the  purpose  of 
defraying  the  expenses  incurred  by  the  rural  authority. 

Note. — Sanitary  Rates  in  Rural  District. — The  term  “con- 
tributory place  ” is  defined  by  the  last  clause  of  the  preceding 
section.  “ Parish,”  by  sect.  4,  means  “ a place  for  which  a, 
separate  poor-rate  is  or  can  be  made,  or  for  which  a separate 
overseer  is  or  can  be  appointed.” 

Under  the  third  clause  of  the  above  section  the  contribution 
for  general  expenses  is  to  be  paid  in  the  first  instance  out  of 
the  poor-rate  for  the  whole  parish,  although  part  of  the  parish 
may  not  be  within  the  rural  district ; it  will  be  seen,  however, 
that,  by  the  last  clause  but  one,  the  contribution  will  ultimately 
fall  only  on  the  part  within  the  district;  and  it  may  be 
questioned  whether  there  can  now  be  a parish  in  this  position. 

On  a summons  against  overseers  to  enforce  a precept  for 
general  expenses,  it  was  held  that  the  overseers  were  entitled 
to  show  that  two  years’  litigation  between  themselves  and  the 
principal  ratepayer  in  the  parish  had  resulted  in  a reduction  in 
the  valuation  of  their  parish,  and  were  consequently  entitled  to 
have  credit  for  the  over  payments  which  they  had  made  to 
the  rural  sanitary  authority  on  the  old  valuation  in  the  mean- 
time.1 

(1)  Tynemouth  Union  v.  Over-  53;  59  L.  T.  (n.S.)  178;  52  J*  P- 
seers  of  Backworth,  57  L.  J.  M.  C.  357. 
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“The  Sanitary  Law  Amendment  Act,  1874, 1 prohibited  the  38  & 39  Viet, 
levying  of  a special  rate  in  any  contributory  place  where  the  c-  55>  s.  230,11. 
amount  required  in  any  one  year  was  less  than  yfio,  or  so  small 
that  a rate  of  less  than  a penny  in  the  pound  would  be  required 
to  raise  it.  This  prohibition  is  extended  by  sect.  230,  to  every 
case  where  the  amount  required  by  any  precept  or  precepts 
comes  within  either  of  the  limits  mentioned.  It  has  also  been 
made  clear  that  the  amount  is  to  be  paid  as  if  forming  part  of 
the  contribution  required  for  general  expenses.’’ 2 

Separate  Rates. — It  must  be  noticed  that  the  separate  rate  to 
be  made  under  the  third  clause  of  the  above  section  for  special 
expenses  does  not  require  the  allowance  of  justices,  and  in 
certain  cases  is  to  be  assessed  on  one-fourth  of  the  value 
rateable  to  the  poor-rate,  while  the  separate  rate  to  be 
made  under  the  last  clause  but  one  for  general  expenses  is  to  be 
allowed  and  assessed  in  the  same  manner  as  the  poor-rate.3 

When  the  Local  Government  Board  determine  any  expenses 
under  the  Local  Government  Act,  1894,  to  be  special  expenses, 
they  may  further  direct  them  to  be  raised  in  the  same  manner 
as  general  expenses,  that  is,  out  of  the  poor-rate  or  a similar 
rate,  and  not  by  a separate  rate  to  which  certain  classes  of 
property  are  rateable  at  one-fourth  only  in  the  manner 
mentioned  in  the  above  section.4 

When  the  amount  required  by  a precept  for  special  expenses 
“ is  less  than  Jfio,  or  is  so  small  that  a rate  less  than  id.  in 
the  £ would  be  required  to  raise  the  same,”  and  is  therefore 
payable  as  if  it  were  required  for  general  expenses  in  pursuance 
of  the  proviso  in  sect.  230,  the  classes  of  property  generally 
entitled  to  the  partial  exemption  of  one-fourth,  lose  the 
benefit  of  such  partial  exemption.5 

The  “ woodlands,”  which  are  to  be  rated  at  the  separate  rate 
on  one-fourth  of  their  value,  include  land  used  for  a plantation 
or  a wood,  or  for  the  growth  of  saleable  underwood,  or  for  both 
such  purposes.6 

By  the  Public  Health  (Rating  of  Orchards)  Act,  1890/  the 
word  “ orchards,”  and  by  the  Allotments  Rating  Exemption 
Act,  1891, 8 the  word  “allotments”  (as  defined  by  that  Act), 
are  to  be  inserted  after  “ woodlands  ” in  the  indented  clause 
of  the  above  section. 

With  regard  to  “ agricultural  land,”  see  the  note  to  sect.  211.9 

It  was  held  that  land  occupied  by  a canal,  and  also  land 
occupied  by  filter  beds  of  a waterworks  company,  ought  to 


(1)  37  & 38  Viet.  c.  89,  s.  11. 

(2)  Circular  of  the  Local  Govern- 
ment Board,  30th  Sept.  1875. 

(3)  For  further  information  as  to 
the  assessment,  &c.,  of  poor-rates, 
the  reader  is  referred  to  the  eighth 
edition  of  “ Penfold  on  Rating,”  by 
Messrs.  Alex.  Glen  and  A.  F.  Jen- 
kin. 

(4)  56  & 57  Wet.  c.  73.  s.  29  (< b ), 


post. 

(5)  Mayor , &=c.,  of  Sheffield  v. 
Bradfield  Union  Assessment  Com- 
mittee, 35  Sol.  J.  530 ; Loc.  Gov.. 
Chron.,  1892,  291. 

(6)  37  & 38  vict.  c.  54,  s.  12,. 
ante,  p.  497. 

(7)  53  & 54  Viet.  c.  17,  s.  1 ,post.. 

(8)  54  & 55  Viet.  c.  33,  s.  1,  post. 

(9)  Ante,  p.  496. 
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have  been  assessed  under  the  Sewage  Udlization  Act,  1865,1 
which  was  similar  to  the  third  clause  of  the  above  section,  at 
one-fourth  of  the  amount  imposed  on  houses ; but  land  used 
for  the  purpose  of  preparing  sand  in  filter  beds,  and  land  occu- 
pied by  iron  pipes,  mains,  and  sewer  pipes,  at  its  ordinary 
rateable  value.2 

Since  the  incidents  of  the  poor-rate  are  to  apply  to  the 
separate  rate  to  be  levied  by  the  overseers,  it  would  appear 
that,  under  the  Poor  Rate  Assessment  and  Collection  Act, 
1 8 69, 3 the  overseers  may  enter  into  agreements  with  the  owners 
of  rateable  tenements  where  the  rateable  value  does  not  exceed 
the  amount  limited  by  that  section,  and  may,  subject  to  the 
control  of  the  vestry  [parish  council  or  parish  meeting],  allow 
the  commission  therein  specified  ; and  that  under  the  same  Act 
the  vestry  [parish  council  or  parish  meeting]  may  order  that  the 
owners  of  such  small  tenements  be  rated  instead  of  the  occu- 
piers, with  the  abatements  or  deductions  there  mentioned.4  As 
to  a retrospective  rate  for  special  expenses,  see  the  case  cited 
below.5 

Sect.  231.  If  the  amount  required  by  any  precept  of  a 
rural  authority  to  be  paid  by  the  overseers  of  any  parish 
is  not  paid  in  manner  directed  by  such  precept,  and 
within  the  time  therein  specified  for  that  purpose,  the 
rural  authority  shall  have  the  like  remedy  for  recovery 
from  the  overseers  of  such  amount  as  is  not  paid  as  guar- 
dians have  for  the  time  being  for  recovery  from  overseers 
of  contributions  of  parishes,  and  for  that  purpose  the 
precept  of  the  rural  authority  requiring  the  payment 
shall  be  conclusive  evidence  of  the  amount  thereof. 


Note. — Recovery  of  Contributions. — The  following  are  the 
enactments  relating  to  the  recovery  of  contributions  from  over- 
seers by  the  guardians  : — “ In  every  case  in  which  any  contri- 
bution by  overseers  or  other  officers  of  any  parish  of  moneys 
required  by  the  board  of  guardians  or  perons  acting  as  guar- 
dians for  such  parish,  or  for  any  union  which  shall  include  such 
parish  for  the  performance  of  their  duties,  shall  be  in  arrear,  it 
shall  be  lawful  for  any  two  justices  acting  within  the  district 
wherein  such  parish  shall  be  situate,  on  application  under  the 
hand  of  the  chairman  or  acting  chairman  of  such  board,  to 
summon  the  said  overseer  (sic)  or  other  officers  to  show  cause,  at 
a special  sessions  to  be  summoned  for  the  purpose,  why  such 
contribution  has  not  been  paid,  and  after  hearing  the  complaint 
preferred  under  the  authority  of  such  chairman  or  acting  chair- 


(1)  30  & 31  Viet.  c.  1 13,  s.  1 7. 

(2)  East  London  Waterworks 
Company  v.  Leyton  Sewer  Authority , 
L.  R.  6 Q.  B.  669  ; 40  L.  J.  M.  C. 
190 ; 20  W.  R.  95  ; see  also  the 
note  to  s.  21 1,  ante , p.  498. 

(3)  32  & 33  Viet.  c.  41,  s.  3. 

(4)  Ibid.  s.  4.  See  Reg.  v.  Lam- 


bert, 2 C.  L.  R.  883 ; s.c.  nom. 
Reg.  v.  Oxfordshire  Jf.,  22  L.  T. 
(o.s.)  219,  in  which  the  old  Small 
Tenements  Act  was  held  applicable 
to  a rate  under  the  Lighting  and 
Watching  Act. 

(5)  Reg.  v.  Leigh  Rural  District 
Council , ante,  p.  491. 
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man,  and  on  behalf  of  such  board,  if  the  justices  at  such  sessions  38  & 39  Viet. 

shall  think  fit,  by  warrant  under  their  hands  and  seals  to  cause  c-  55>  s.  231,11. 

the  amount  of  the  contribution  so  in  arrear,  together  with  the 

costs  occasioned  by  such  arrear,  to  be  levied  and  recovered 

from  the  said  overseers  or  other  officers,  or  any  of  them,  in  like 

manner  as  moneys  assessed  for  the  relief  of  the  poor  may  be 

levied  and  recovered,  and  the  amount  of  such  arrear,  together 

with  the  costs  as  aforesaid,  when  levied  and  recovered,  to  be 

paid  to  the  said  board  : Provided  always,  that  no  distress  made 

under  any  such  warrant  of  justices  shall  be  reple  visible.”  1 If 

the  order  for  payment  is  served  on  one  of  the  overseers  only,  it 

may  be  enforced  against  him ; 2 and  if  the  treasurer  of  the 

guardians  has  his  place  of  business  or  resides  in  a different 

jurisdiction  from  that  in  which  the  overseer  resides,  any  justice 

or  justices  of  either  jurisdiction  may  hear  and  determine  the 

complaint.3 

The  existence  of  a legal  obligation  to  pay  the  contribution 
is  a necessary  preliminary  condition  to  the  justices  having  any 
authority  to  enforce  payment ; and  if  no  such  obligation 
existed,  the  justices  would  act  without  jurisdiction,  and  be 
liable  in  trespass.4 

The  justices  could  not  refuse  to  issue  their  warrant  merely 
because  they  thought  it  unjust  that  a place  formerly  extra- 
parochial  should  be  compelled  to  contribute  to  the  common 
fund  of  the  union.5 

A refusal  of  justices  to  enforce  by  distress  payment  of  money 
under  a contribution  order  of  the  guardians  was  held  a ground 
of  appeal  by  special  case  6 to  the  High  Court. 7 


Sect.  232.  Whenever  a rural  authority  have  incurred  As  to  private 
or  become  liable, to  any  expenses  which  by  this  Act  are,  imPr0Yement 
or  by  such  authority  may  be  declared  to  be  private  im-  gao?T&58  ‘ 
provement  expenses,  such  authority  may  make  and  levy  s.  6. 
a private  improvement  rate  in  the  same  manner  as  private 
improvement  rates  may  be  made  and  levied  by  an  urban 
authority ; and  all  the  provisions  of  this  Act  applicable 
to  private  improvement  rates  leviable  by  an  urban  autho- 
rity shall  apply  accordingly  to  any  private  improvement 
rate  leviable  by  a rural  authority. 

Note. — Private  Improvement  Rates. — The  provisions  of  the 
Act  relating  to  the  making  and  levying  private  improvement 
rates  by  urban  authorities  are  contained  in  sects.  2 13- 2 15  : see 
also  the  last  clause  of  sect.  234. 


(1)  2 & 3 Viet.  c.  84,  s.  1. 

(2)  12  & 13  Viet.  c.  103,  s.  7. 

(3)  14  & 15  Viet.  c.  105,  s.  9 ; 
see  also  30  & 31  Viet.  c.  106,  s.  27. 

(4)  Newbould  v.  Coltman , 6 Ex. 
189  ; 20  L.  J.  M.  C.  149  ; 15  J.  P. 
372. 

(5)  Reg.  v.  Boteler , 4 B.  & S. 


959 ; 33  L*  J-  M.  C.  toi  ; s.c. 
110m.  Ex  parte  Bridgend  and  Cow- 
bridge  Union , 9 L.  T.  (n.s.)  720. 

(6)  Under  20  & 21  Viet.  c.  43,  s.  2. 

(7)  City  of  London  Union  v. 
Acocks.  8 C.  B.  (N.s.)  760 ; 8 W.  R. 
60S. 
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Borrowing  Powers. 

Sect.  233.  Any  local  authority  may,  with  the  sanction 
of  the  Local  Government  Board,  for  the  purpose  of  de- 
fraying any  costs,  charges,  and  expenses  incurred  or  to 
be  incurred  by  them  in  the  execution  of  the  Sanitary 
Acts  or  of  this  Act,  or  for  the  purpose  of  discharging  any 
loans  contracted  under  the  Sanitary  Acts  or  this  Act, 
borrow  or  re-borrow,  and  take  up  at  interest,  any  sums  of 
money  necessary  for  defraying  any  such  costs,  charges, 
and  expenses,  or  for  discharging  any  such  loans  as  afore- 
said. 

An  urban  authority  may  borrow  or  re-borrow  any  such 
sums  on  the  credit  of  any  fund  or  all  or  any  rates  or  rate 
out  of  which  they  are  authorized  to  defray  expenses  in- 
curred by  them  in  the  execution  of  this  Act,  and  for  the 
purpose  of  securing  the  repayment  of  any  sums  so  bor- 
rowed with  interest  thereon,  they  may  mortgage  to  the 
persons  by  or  on  behalf  of  whom  such  sums  are  advanced 
any  such  fund  or  rates  or  rate. 

A rural  authority  may  borrow  or  re-borrow  any  such 
sums,  if  applied  or  intended  to  be  applied  to  general 
expenses  of  such  authority,  on  the  credit  of  the  common 
fund  out  of  which  such  expenses  are  payable,  and  if  ap- 
plied or  intended  to  be  applied  to  special  expenses  of  such 
authority,  on  the  credit  of  any  rate  or  rates  out  of  which 
such  expenses  are  payable,  and  for  the  purpose  of  securing 
the  repayment  of  any  sums  so  borrowed,  with  interest 
thereon,  they  may  mortgage  to  the  persons  by  or  on 
behalf  of  whom  such  sums  are  advanced  any  such  fund 
rate  or  rates. 

Note. — Mortgages  under  the  Sanitary  Acts. — The  repeal  of 
most  of  the  Sanitary  Acts  by  the  present  Act  does  not  affect 
any  security  given  under  those  Acts.1  The  “ Sanitary  Acts  ” 
include  the  Bakehouse,  Baths  and  Washhouses,  and  Housing 
of  the  Working  Classes  Acts  : see  sect.  4-2 

Borrowmg  by  Parish  Council. — The  Local  Government  Act, 
1894,  applies  the  above  section  and  also  sects.  234,  and  236- 
239,  with  certain  modifications,  to  the  borrowing  of  money  by 
parish  councils  on  the  credit  of  the  poor-rate  and  revenues  of 
those  councils.3 

Limitation  of  Loans. — Although  the  1st  clause  of  sect.  233 
purports  to  give  an  unlimited  power  to  borrow  any  amount, 
with  the  sanction  of  the  Local  Government  Board  for  any 

(3)  56  & 57  Viet.  c.  73.  s.  12  (1) 

post. 


(1)  Sect.  343,  post. 

(2)  Ante,  p.  8. 
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expenses  incurred  under  the  Acts,  both  the  purposes  and  the  38  & 39  Viet, 
amounts  of  the  loans  and  also  the  times  within  which  they  c*  55> s-  233» n- 
are  to  be  repaid,  are  limited  by  the  following  section. 

Borrowing  Money. — It  was  held  by  the  Court  of  Appeal, 
reversing  the  decision  of  the  Queen’s  Bench  Division,  that 
a school  board  had  no  power  to  borrow  money  from  their 
bankers  for  the  purpose  of  meeting  their  current  expenses, 
nor  for  any  purpose  except  those  specified  in  the  Elemen- 
tary Education  Acts,  nor  to  charge  the  ratepayers  with  in- 
terest paid  for  money  so  borrowed.  But  the  Court  said  that 
it  must  be  remembered  that  power  is  given  1 to  the  Local 
Government  Board  to  allow  any  sum  properly  disallowed  or 
surcharged  by  the  auditor,  if  in  their  opinion  it  is  fair  and 
equitable  that  such  disallowance  or  surcharge  should  be 
remitted  ; and  that  this  would  obviate  any  injustice  or  difficulty 
in  the  event  of  the  school  board,  in  consequence  of  some 
unforeseen  emergency,  finding  it  necessary  to  borrow.2 

In  the  foregoing  case  the  overdraft  or  advance  in  question 
was  made  on  terms  previously  agreed  upon  between  the  board 
and  the  bankers,  and  the  Court  in  deciding  that  that  constituted 
an  unauthorized  borrowing  of  money,  left  open  the  question 
whether  a mere  payment  by  the  bankers  of  cheques  drawn  by 
the  board  for  purposes  authorized  by  statute,  when  there  was 
no  balance  in  the  hands  of  the  bankers  or  treasurer  to  meet 
the  cheques,  would  have  been  “ borrowing.”  But  in  a subsequent 
case  in  the  House  of  Lords,  which  decided  that  overdrafts  on 
their  bankers  made  by  a building  society  without  being  autho- 
rized by  the  rules  of  the  society  were  ultra  vires , and  that  the 
bankers  were  therefore  not  to  be  treated  as  creditors  of  the 
society  for  the  amount  of  the  overdrafts,  Lord  Blackburn  said  : 

“ In  all  banking  accounts  the  bankers,  so  long  as  the  balance 
of  the  account  is  in  favour  of  the  customer,  are  bound  to  pay 
cheques  properly  drawn,  and  are  justified,  without  any  inquiry 
as  to  the  purpose  for  which  those  cheques  were  drawn,  in  pay- 
ing them.  But  they  are  under  no  obligation  to  honour  cheques 
which  exceed  the  amount  of  the  balance,  or,  in  other  words,  to 
allow  the  customer  to  overdraw.  Bankers  generally  do  accom- 
modate their  customers  by  allowing  such  overdrafts  to  some 
extent ; when  they  do  so  the  legal  effect  is  that  they  lend  the 
surplus  to  the  customer,  and  if  the  person  drawing  the  cheque 
is  authorized  to  borrow  in  this  way  on  account  of  the  cus- 
tomers, the  bankers  can  charge  the  amount  against  those 
customers  and  their  principals,  and  can  make  available  any 
securities  which,  either  from  the  general  custom  of  bankers  or 
from  a special  bargain,  they  have  to  secure  their  account  . . . 

I cannot  see  that  borrowing  is  the  less  borrowing  because 
it  is  from  the  bankers.”  And  Lord  Watson  added,  “ I must 

(1)  By  11  & 12  Viet.  c.  91,  s.  4.  Q.  B.  600 ; 42  L.  T.  (N.s.)  835; 

(2)  Reg.  v.  Sir  Charles  Reed,  28  W.  R.  787  ; 44  J.  P.  633. 

L.  R.  5 Q.  B.  D.  483 ; 49  L.  J. 
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38  & 39  Viet,  confess  my  inability  to  understand  the  proposition  that  an 
c-55>s- 1  233>n-  advance  made  by  a banker  to  a customer  whose  account  is 
overdrawn  does  not  constitute  a borrowing  and  lending  in  the 
strictest  sense  of  the  words.”  1 

The  power  to  re-borrow  would  not  enable  the  local  autho- 
rity to  pay  off  an  unwilling  creditor.2 

The  Public  Works  Loans  Act,  1875, 3 consolidates  with 
amendments  the  law  relating  to  loans  by  the  Public  Works 
Loan  Commissioners.  It  required4  that  every  intending  bor- 
rower should  send  to  the  commissioners  on  or  before  the  31st 
of  December  in  every  year  a statement  of  the  loans  likely  to  be 
required  during  the  ensuing  financial  year,  but  this  enactment 
is  repealed  by  the  Public  Works  Loans  Act,  1882. 5 

When  any  loan  is  advanced  by  the  commissioners  on  the 
security  of  a rate,  the  Act,6  imposes  on  the  Local  Government. 
Board  the  duty  of  satisfying  themselves  that  the  loan  is  applied 
to  the  purposes  for  which  it  has  been  advanced.  The  Board  are- 
empowered  to  make,  with  this  object,  such  examination  as  they 
may  think  necessary,  and  to  appoint  an  officer  to  conduct  the 
examination.  Further,  with  regard  to  loans  by  the  Public  Works- 
Loan  Commissioners,  see  sect.  243  and  the  note  to  that  section. 

The  Local  Loans  Act,  187 5, 7 enables  local  authorities  to 
borrow  money  upon  debentures  or  annuity  certificates,  or,  if 
specially  authorized  to  do  so,  by  creating  debenture  stock.  It 
empowers  them,  when  they  propose  to  raise  a loan  by  the  issue 
of  securities  under  the  Act,  to  apply  to  the  Local  Government 
Board  to  authorize  the  issue  of  such  securities  under  official 
sanction,  and  this  sanction  will  be  conclusive  evidence  that  the 
local  authority  had  power  to  issue  the  securities,  and  that  the 
same  are  in  conformity  with  the  Act.8  It  also  enables  local 
authorities  to  re-borrow  in  the  manner  prescribed  by  it  any 
sums  required  for  the  purpose  of  discharging  existing  loans.9 

The  Public  Health  Acts  Amendment  Act,  1890,  Part  V.,10 
enables  urban  authorities  (or  rural  authorities  having  the 
requisite  powers  conferred  on  them  by  the  Local  Government 
Board)  to  raise  loans  by  creating  stock. 

Defaulting  Local  Authorities . — Loans  may  be  raised  by  the 
Local  Government  Board  for  defraying  expenses  incurred  or 
estimated  as  about  to  be  incurred  in  performing  the  duty  of  a 
local  authority  which  has  made  default  in  carrying  out  certain 
provisions  of  this  Act ; and  such  loans  may  be  charged  on  the 
local  rates.11 


(1)  Brooks  & Co.  v.  Blackburn 
Benefit  Building  Society , L.  R.  9 
App.  Cas.  857  ; 54  L.  J.  Ch.  376  ; 
52  L.  T.  (n.s.)  225  ; 33  W.  R.  309. 

(2)  West  Derby  Union  v.  Metro - 
politan  Life  Assurance  Co .,  L.  R. 
1897,  A.  C.  647  ; 66  L.  J.  Ch.  726; 
77  L.  T.  (n.s.)  284  ; 61  J.  P.  820. 

(3)  38  & 39  Viet.  c.  89,  post. 


(4)  Ibid.  s.  13. 

(5)  45  & 46  Viet.  c.  62,  s.  9. 

(6)  38  & 39  Viet.  c.  89,  s.  36. 

(7)  38  & 39  vict-  c*  83,  post. 

(8)  Ibid.  s.  26. 

(9)  Ibid.  s.  31. 

(10)  53  & 54  Viet.  c.  59,  s.  52j. 

post. 

(11)  Sects.  301,  302 fpost. 
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Sect.  234.  The  exercise  of  the  powers  of  borrowing  38  & 39  Viet, 
conferred  by  this  xict  shall  be  subject  to  the  following  c-  55> s-  234- 
regulations  ; (namely,)  Regulations 

(1.)  Money  shall  not  be  borrowed  except  for  permanent  i^rrowin^ 
works,  (including  under  this  expression  any  powers, 
works  of  which  the  cost  ought  in  the  opinion  of  L.G.,.s.  57. 
the  Local  Government  Board  to  be  spread  over  P-H.  1872, 

a term  of  years)  : . p h°’i874 

(2.)  The  sum  borrowed  shall  not  at  any  time  exceed,  gjgg  ’ 
with  the  balances  of  all  the  outstanding  loans  s.U.  1865, 
contracted  by  the  local  authority  under  the  s.  6. 
Sanitary  Acts  and  this  Act,  in  the  whole  the 
assessable  value  for  two  years  of  the  premises  (Seejxwf,  p.  539.) 
assessable  within  the  district  in  respect  of  which 
such  money  may  be  borrowed  : 

(3.)  Where  the  sum  proposed  to  be  borrowed  with  such 
balances  (if  any)  would  exceed  the  assessable 
value  for  one  year  of  such  premises,  the  Local 
Government  Board  shall  not  give  their  sanc- 
tion to  such  loan  until  one  of  their  inspectors 
has  held  a local  inquiry  and  reported  to  the 
said  board : 

(4.)  The  money  may  be  borrowed  for  such  time,  not 
exceeding  sixty  years,  as  the  local  authority, 
with  the  sanction  of  the  Local  Government 
Board,  determine  in  each  case ; and,  subject  as 
aforesaid,  the  local  authority  shall  either  pay  off  (See^osi,  p.540.) 
the  money  so  borrowed  by  equal  annual  instal- 
ments of  principal  or  of  principal  and  interest, 
or  they  shall  in  every  year  set  apart  as  a sinking 
fund,  and  accumulate  in  the  way  of  compound 
interest  by  investing  the  same  in  the  purchase 
of  exchequer  bills  or  other  Government  securi- 
ties, such  sum  as  will,  with  accumulations  in 
the  way  of  compound  interest,  be  sufficient  after 
payment  of  all  expenses  to  pay  off  the  moneys 
so  borrowed  within  the  period  sanctioned : 

(5.)  A local  authority  may  at  any  time  apply  the  whole  (See  post,  p.  5410 
or  any  part  of  a sinking  fund  set  apart  under 
this  Act  in  or  towards  the  discharge  of  the 
moneys  for  the  repayment  of  which  the  fund 
has  been  established : Provided  that  they  pay 
into  the  fund  in  each  year  and  accumulate, 
until  the  whole  of  the  moneys  borrowed  are  dis- 
charged, a sum  equivalent  to  the  interest  which 
would  have  been  produced  by  the  sinking  fund 
or  the  part  of  the  sinking  fund  so  applied : 


38  & 39  Viet, 
c.  55,  s.  234. 


(See  post,  p.  542.) 
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(6.)  Where  money  is  borrowed  for  the  purpose  of  dis- 
charging a previous  loan,  the  time  for  repay- 
ment of  the  money  so  borrowed  shall  not  extend 
beyond  the  unexpired  portion  of  the  period  for 
which  the  original  loan  was  sanctioned,  unless 
with  the  sanction  of  the  Local  Government 
Board,  and  shall  in  no  case  be  extended  beyond 
the  period  of  sixty  years  from  the  date  of  the 
original  loan. 

Where  any  urban  authority  borrow  any  money  for  the 
purpose  of  defraying  private  improvement  expenses,  or 
expenses  in  respect  of  which  they  have  determined  a part 
only  of  the  district  to  be  liable,  it  shall  be  the  duty  of 
such  authority,  as  between  the  ratepayers  of  the  district, 
to  make  good,  so  far  as  they  can,  the  money  so  borrowed, 
as  occasion  requires,  either  out  of  private  improvement 
rates,  or  out  of  a rate  levied  in  such  part  of  the  district 
as  aforesaid. 

Note. — Application  of  Money  borrowed. — When  the  loan 
is  obtained  from  the  Public  Works  Loan  Commissioners, 
the  commissioners  may  take  security  by  bond  or  otherwise 
for  the  application  of  the  money  to  the  purposes  for  which 
it  has  been  borrowed.1  It  is,  moreover,  the  duty  of  the 
Local  Government  Board  to  satisfy  themselves  that  money 
borrowed  from  the  commissioners  is  duly  applied,  and  for  the 
purpose  of  so  satisfying  themselves,  that  Board  may  appoint 
an  officer,  with  the  power  of  an  inspector,2  to  conduct  an 
examination.3 

Permanent  Works. — The  Local  Government  Board  have 
held  a steam  roller,  a steam  pumping  engine,  a steam  fire 
engine,  a stone-crushing  machine,  and  closet  tubs  for  the  use 
of  the  poorer  classes,  to  be  “ permanent  works.” 

Loans  for  financial  Adjustme?its. — 'The  local  authority  may 
borrow  money  for  raising  any  capital  sum  required  to  be  paid 
by  them  for  the  purposes  of  an  adjustment  of  property,  lia- 
bilities, &c.,  under  the  Local  Government  Act,  1888, 4 or  the 
Local  Government  Act,  1894.5 

Loans  for  Working  Class  Dwellings. — Under  the  Housing 
of  the  Working  Classes  Act,  1890,  Part  I.,  relating  to  unhealthy 
areas,  “ a local  authority  may,  in  manner  in  this  section 
mentioned,  borrow  such  money  as  is  required  for  the  purposes 
of  this  part  of  this  Act  on  the  security  of  the  local  rate  ...  for 
the  purpose  of  such  borrowing,  the  urban  sanitary  authority 
shall  have  the  same  power  of  borrowing  as  they  have  under  the 
Public  Health  Acts  for  the  purpose  of  defraying  any  expenses 

(1)  38  & 39  Viet.  c.  89,  s.  35,  (3)  38  & 39  Viet.  c.  89,  s.  3 6,  post, 

post.  (4)  51  & 52  Viet.  c.  41,1s.  62,  post. 

(2)  See  the  note  to  s.  296,  post,  (5)  56  & 57  Viet.  c.  73,  s.  68(4), 

p.  615.  post. 
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incurred  by  them  in  the  execution  of  those  Acts.” 1 Under  38  & 39  Viet. 
Part  II.  of  the  same  Act,  relating  to  unhealthy  dwellings,  “ a 0.55,3.234,11. 
local  authority  may  borrow  for  the  purpose  of  raising  sums 
required  for  purchase-money  or  compensation  payable  under 
this  part  of  this  Act  in  like  manner,  and  subject  to  the  like 
conditions,  as  for  the  purpose  of  defraying  the  expenses  of  the 
execution  by  such  authority  of  the  Public  Health  Acts.”  2 And 
under  Part  III.,  relating  to  Working  Class  Lodging  Houses, 
a sanitary  authority  may  borrow  in  like  manner  as  for  the 
purpose  of  defraying  (in  the  case  of  an  urban  authority)  their 
general  expenses  under  the  present  Act,  and  (in  the  case  of  a 
rural  authority)  their  special  expenses.3 

Express  power  is  given  to  the  Public  Works  Loan  Commis- 
sioners to  lend  money  to  a local  authority  for  the  purposes  of 
Parts  I.  and  II.  of  the  Act.4 

Loans  for  Public  Libraries , Museums,  c be. — Under  the 
Public  Libraries  Act,  1892, 5 the  library  authority,  with  the 
sanction  of  the  Local  Government  Board,  and  in  a rural  parish 
with  the  sanction  also  of  the  county  council  and  of  the  parish 
meeting,  may  borrow  on  the  security  of  the  fund  or  rate  applic- 
able to  the  purposes  of  the  Act ; and  the  Public  Works  Loan 
Commissioners  may  lend  money  to  them  for  those  purposes. 

Loans  for  Harbours , Piers , &c. — The  Board  of  Trade  may 
by  provisional  order  issued  under  the  General  Pier  and  Harbour 
Act,  1 86 1, 6 authorize  an  urban  authority  to  charge  any  fund  or 
rate  under  their  control  for  the  purpose  of  aiding  public  bodies 
to  raise  loans  from  the  Public  Works  Loan  Commissioners  for 
the  construction  of  works  under  that  Act. 

Loans  for  Prevention  of  Disease. — Urban  and  rural  authorities 
may  borrow  money  for  the  speedy  interment  of  the  dead,  for 
house  to  house  visitation,  for  the  provision  of  medical  aid  and 
accommodation,  or  for  the  promotion  of  cleansing,  venti- 
lation, and  disinfection,  and  for  guarding  against  the  spread  of 
disease,  when  any  part  of  the  country  appears  to  be  threatened 
with  or  affected  by  any  formidable  epidemic,  endemic,  or 
infectious  disease,  when  the  Local  Government  Board  make 
regulations  relating  to  those  matters  under  sect.  134  of  this  Act.7 

Loans  for  Costs  under  Railway  and  Canal  Traffic  Acts. — 

See  sect.  54  of  the  Railway  and  Canal  Traffic  Act,  1888.8 

Limitation  of  Amount  of  Loans. — The  total  amount  of  the 
loans  outstanding  is  not  at  any  time  to  exceed  the  “assessable 
value  for  two  years  of  the  premises  assessable  within  the  district 
in  respect  of  which  such  money  may  be  borrowed.”  If,  for 
instance,  a rural  authority  mortgage  a separate  rate  leviable 


(1)  53  & 54  Viet.  c.  70,  s.  25 
(I,  4 ),  post. 

(2)  53  & 54  Wet.  c.  70,  s.  43  ; and 
57  & 58  Viet.  c.  55,  s.  1 , post. 

(3)  Ibid.  s.  66,  post. 

(4)  Ibid.  ss.  25  (5),  43  (2). 

(5)  55  & 56  Viet.  c.  53,  s.  19, 


post  j and  see  56  & 57  Viet.  c.  73, 
ss.  7>  iij  12,  post. 

(6)  24  & 25  Viet.  c.  45. 

(7)  46  & 47  Viet.  c.  59,  s.  2, 
post. 

(8)  51  & 52  Viet.  c.  25,  s.  54, 
post , p.  966. 
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8 & 39  Viet,  under  sect.  230,  they  cannot  borrow  more  than  an  amount 
•55>s.  234,11.  eqUai  to  twice  the  assessable  value  of  the  contributory  place 
for  the  benefit  of  which  the  expenses  have  been  incurred. 

The  “ assessable  value  ” for  the  purposes  of  a general  district 
rate  is  not  the  full  net  annual  value ; and  if  a loan  is  to  be 
charged  on  that  rate,  the  proper  deduction  for  land,  &c.,  under 
sect.  21 1 (1,  b)  must  be  made  to  ascertain  the  limit  of  the 
borrowing  powers. 

The  amount  which  may  be  borrowed  is  not  affected  by  the 
amount  of  outstanding  loans  borrowed  under  local  Acts.  The 
following  section  extends,  to  a certain  extent,  the  limit  of 
the  loans  where  money  is  borrowed  on  the  credit  of  sewage 
land  and  plant. 

Local  Inquiries. — With  regard  to  the  costs  of  local  inquiries* 
the  powers  of  the  inspectors,  &c.,  see  sects.  293-296. 

Period  of  Loans. — It  is  the  practice  of  the  Local  Government 
Board  under  ordinary  circumstances  to  allow  a period  not 
exceeding  fifty  years  for  the  repayment  of  a loan  raised  for 
the  purchase  of  land,  and  a period  not  exceeding  thirty  years 
for  the  repayment  of  a loan  for  buildings.1 

Itepayment  of  Money  borrowed. — The  loan  must  be  repaid 
within  the  period  limited  for  that  purpose,  and  if  the  lender 
allows  the  capital,  or  the  instalments  as  they  become  due,  to 
get  into  arrear  for  any  length  of  time,  he  will  be  unable  to 
recover  the  money.  Thus  a certain  loan  was  in  part  repay- 
able by  the  overseers  of  a parish  to  a local  board  and  by  the 
local  board  to  the  lenders.  The  board  had  repaid  the  whole 
loan  to  the  lenders,  but  had  not  enforced  payment  from  the 
overseers  of  the  last  three  annual  instalments.  On  the  board 
proceeding  to  enforce  payment  of  these  instalments  by  apply- 
ing for  a mandamus  requiring  the  overseers  to  pay  the  money, 
and,  if  necessary,  make  and  levy  a rate  for  the  purpose,  it  was 
held  that,  as  it  was  not  suggested  that  the  overseers  had  funds 
out  of  which  they  could  pay  the  amount,  but  would  have  to 
raise  rates  retrospectively  for  the  purpose,  the  mandamus  ought 
not  to  be  issued.2 3 

In  another  case  certain  churchwardens  had  borrowed 
money  in  1849  from  the  Public  Works  Loan  Commissioners,5 
to  be  repaid  by  rates  in  the  nature  of  church  rates.  Four 
annual  instalments  of  the  loan  were  paid  up  to  1853,  but 
nothing  more  was  done  for  its  repayment  until  a mandamus  to- 
compel  the  churchwardens  to  levy  a rate  for  the  purpose  was 
applied  for  in  1871.  The  House  of  Lords  gave  judgment  for 
the  defendants  on  the  ground  that  after  the  lapse  of  time  there 
was  no  power  to  levy  the  rate.4 


(1)  Circular  Letter,  29th  October, 
1897. 

(2)  Reg.  v.  Overseer  of  Bed  ling- 

ton,  48  J.  P.  486. 

(3)  Under  5 Geo.  4,  c.  36. 


(4)  Reg.  v.  Churchwardens  of 
All  Saints , Wigan , L.  R.  I App. 
Cas.  611;  35  L.  T.  (N.s.)  381; 
25  W.  R.  128. 
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In  the  case,  however,  of  loans  obtained  from  the  Public  38  & 39  Viet. 
Works  Loan  Commissioners,  the  Treasury  may,  on  the  recom-  c-55>s. 234,11. 
mendation  of  the  Commissioners,  postpone  for  a time  not 
exceeding  five  years  the  repayment  of  instalments  of  principal 
and  interest.1 

Sect.  321  contains  a saving  for  the  validity  of  loans  under 
the  Sanitary  Acts,  which  have  been  made  repayable  in  a period 
less  than  that  specified  in  the  provisional  order  authorizing  the 
loan : there  is  also  a general  saving  for  securities  given  under 
the  repealed  Sanitary  Acts  in  sect.  343. 

“ Doubts  have  been  expressed  (1)  as  to  whether  loans  under 
the  Sanitary  Acts  could  properly  be  repaid  by  equal  annual 
instalments  of  principal  and  interest  combined ; (2)  as  to  the 
precise  amount  required  to  be  set  aside  and  invested  annually, 
when  provision  was  made  for  repayment  of  the  loan  by  means 
of  a sinking  fund ; and  (3)  as  to  the  mode  in  which  the  sinking 
fund  was  from  time  to  time  to  be  applied  towards  the  discharge 
of  part  of  the  loan.  Sect.  234  therefore  expressly  authorizes 
loans  under  the  Act  to  be  repaid  by  equal  annual  instalments 
of  principal  or  of  principal  and  interest  combined ; it  enacts 
that,  where  the  repayment  is  by  means  of  a sinking  fund,  the 
annual  amount  to  be  set  aside  is  to  be  such  as  will,  with  accu- 
mulations, be  sufficient  to  repay  the  loan  at  the  end  of  the 
term  ; and  it  provides  that  the  whole,  or  any  part  of  the  fund, 
may  at  any  time  be  applied  towards  the  discharge  of  the  loan  ; 
but  until  the  loan  is  discharged,  the  interest  which  would  have 
accrued  on  the  amount  withdrawn  must  be  paid  into  the  fund, 
in  addition  to  the  other  payments.2 

A set  of  tables  3 was  issued  in  1873  by  the  Local  Govern- 
ment Act  Office,  showing  (1)  the  annual  amount  of  principal 
combined  with  interest  requisite  for  the  repayment  of  loans, 
at  3>  4>  4L  5>  and  6 per  cent,  respectively,  in  any  period 

from  one  to  fifty  years,  and  (2)  the  amounts  of  annual  con- 
tributions from  places  containing  from  one  to  1,000,000  houses, 
requisite  for  the  repayment  of  loans  of  different  amounts,  from 
to  ^500  per  house,  repayable  by  equal  instalments  of 
principal  and  interest  in  five,  thirty,  and  fifty  years  respectively. 

Sinking  Fund.— Vi  the  money  is  raised  by  the  issue  of  se- 
curities under  the  Local  Loans  Act,  1875,  an(l  a sinking  fund 
is  established,  the  rules  as  to  sinking  funds  contained  in  that 
Act  will  apply.4  A sinking  fund  may  now  be  provided  for  any 
loan  raised  under  that  Act,  although  the  special  Act  authorizing 
the  loan  may  not  prescribe  a sinking  fund.5 

On  the  district  of  a local  board  becoming  a municipal 
borough,  a sum  invested  in  consols  by  the  board  in  pursuance 

(1)  38  & 39  Viet.  c.  89,  s.  37,  Finlaison,  Esq.,  the  Actuary  of  the 

post.  National  Debt  Office. 

(2)  Circular  of  the  Local  Govern-  (4)  38  & 39  Viet.  c.  83,  s.  15,  post. 

ment  Board,  30th  September,  1875.  (5)  48  & 49  Viet.  c.  30,  s.  4, 

(3)  Examined  by  Alexander  Glen  post. 


38  & 39  Viet. 

c.55,s.234sn. 
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of  sub-sect.  (4)  was  held  to  have  become  vested  in  the  council 
under  sect.  310  without  any  transfer  being  executed,  and  the 
Bank  of  England  were  held  to  be  bound  to  register  the  stock 
in  the  name  of  the  corporation,  and  to  pay  the  dividends  to 
them.1 

Stock. — After  adopting  Part  V.  of  the  Public  Health  Acts 
Amendment  Act,  1890,  an  urban  authority  (or  a rural  authority 
having  the  requisite  urban  powers  conferred  on  them)  may 
with  the  consent  of  the  Local  Government  Board  exercise  their 
borrowing  powers  by  creating  stock  to  be  created,  issued, 
transferred,  dealt  with,  and  redeemed,  in  accordance  with  the 
regulations  of  the  Local  Government  Board  under  that  Act.2 

Private  Improvement  Expenses. — To  secure  the  repayment  of 
advances  made  for  defraying  the  expenses  of  private  improve- 
ments, an  urban  or  rural  authority  may  issue  a rent-charge  on  the 
premises  in  respect  of  which  they  were  incurred,  under  sect.  240. 

With  regard  to  private  improvement  rates,  see  sects.  2 13-2 15, 
and  sect.  232.  By  sect.  232  “all  the  provisions  of  this  Act 
applicable  to  private  improvement  rates  leviable  by  an  urban 
authority  shall  apply  accordingly  to  any  private  improvement 
rate  leviable  by  a rural  authority;  ” and  this  appears  to  extend 
the  last  clause  of  the  above  section  to  rural  authorities. 

Sect.  235.  Where  any  local  authority  are  possessed  of 
any  land  works  or  other  property  for  the  purposes  of 
disposal  of  sewage  pursuant  to  this  Act  they  may  borrow 
any  moneys  on  the  credit  of  such  lands  works  or  other 
property,  and  may  mortgage  such  lands  works  or  other 
property  to  any  person  advancing  such  moneys,  in  the 
same  manner  in  all  respects  as  if  they  were  the  absolute 
owner,  both  at  law  and  in  equity,  of  the  lands  works  or 
other  property  so  mortgaged.  The  moneys  so  borrowed 
shall  be  applied  for  purposes  for  which  moneys  may  be 
borrowed  under  this  Act ; but  it  shall  not  be  in  any  way 
incumbent  on  the  mortgagees  to  see  to  the  application 
of  such  moneys,  nor  shall  they  be  responsible  for  any 
misapplication  thereof. 

The  powers  of  borrowing  conferred  by  this  section  shall, 
where  the  sums  borrowed  do  not  exceed  three-fourths  of 
the  purchase-money  of  such  lands  (but  not  otherwise),  be 
deemed  to  be  distinct  from  and  in  addition  to  the  general 
borrowing  powers  conferred  on  a local  authority  by  this 
Act.  Any  local  authority  may  pay  out  of  any  rates 
leviable  by  them  for  purposes  of  this  Act  the  interest  on 
any  moneys  borrowed  by  such  authority  in  pursuance  of 
this  section. 

(1)  Corporation  of  Hyde  v . Bank  910 ; 30  W.  R.  790. 
of  England,  L.  R.  21  Ch.  D.  176;  (2)  53  & 54  Viet.  c.  59,  s.  52, 

51  L.  J.  Ch.  747  ; 46  L.  T.  (n.s.)  post. 
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Note. — Mortgage  of  Sewage  Land. — Joint  boards,  port  38  & 39  Viet, 
sanitary  authorities,  local  boards  of  health  of  main  sewerage  c-  55» s*  235» n- 
districts,  and  joint  sewerage  boards  may  also  borrow  on  the 
credit  of  their  sewage  land  and  plant : see  sect.  244. 

Mortmain. — It  may  here  be  mentioned  that  a mortgage  by 
Improvement  Commissioners  of  the  works,  rents,  and  rates 
authorized  by  their  local  Act,  was  held  to  confer  on  the  lender 
an  interest  in  land  within  the  Statute  of  Mortmain,  and  there- 
fore not  to  be  a subject  for  a valid  charitable  bequest.1 

The  same  decision  was  arrived  at  with  reference  to  stock 
created  by  the  corporation  of  Manchester  under  an  Act  which 
made  the  stock  a charge  upon  the  city  rate,  and  all  landed  and 
other  property  vested  in  or  belonging  to  the  corporation  or 
which  might  be  acquired  by  them,  though  it  provided  that  the 
stock  should  be  distributable,  transmissible,  and  transferable, 
as  and  in  other  respects  have  the  incidents  of  personal  estate.2 
But  a mortgage  debt,  charged  on  the  rents,  rates,  and  water- 
works, and  other  undertakings  of  a local  authority,  is  pure 
personalty,  which  can  be  bequeathed  to  a charity,  for  it  is  only 
enforceable  by  appointment  of  a receiver  to  take  the  rents  and 
revenues  as  they  become  due,  and  the  rents  cannot  be 
anticipated.3 

Sect.  236.  Every  mortgage  authorized  to  be  made  Form  of 
under  this  Act  shall  be  by  deed,  truly  stating  the  date,  mortgage, 
consideration,  and  the  time  and  place  of  payment,  and  L ' **  s* 
shall  be  sealed  with  the  common  seal  of  the  local  autho- 
rity, and  may  be  made  according  to  the  form  contained 
in  Schedule  IY.  to  this  Act,  or  to  the  like  effect. 

Note. — Form  of  Mortgage. — This  and  the  following  section 
are  applied  to  county  council  mortgages  by  the  Local 
Government  Act,  1888. 4 The  form  alluded  to  is  Form  H, 
in  Sched.  IV.  The  mortgage  must  be  registered  under  the 
following  section,  and  may  be  transferred  under  sect.  238. 

Stamp  Duty. — Under  the  Stamp  Act,  1891, 5 an  ad  valorem 
duty  is  chargeable  on  mortgages,  amounting,  in  the  case  of 
mortgages  for  sums  exceeding  ^300,  to  2 s.  6d.  for  every  ^100 
or  fractional  part  of  ^100  of  the  amount  secured. 


Sect.  237.  There  shall  be  kept  at  the  office  of  the  Register  of 
local  authority  a register  of  the  mortgages  on  each  rate, 
and  within  fourteen  days  after  the  date  of  any  mortgage  A'  ’’ 
an  entry  shall  be  made  in  the  register  of  the  number 


(1)  Chandler  v.  Howell , L.  R. 
4 Ch.  D.  651  ; 46  L.  J.  Ch.  25  ; 35 
L.  T.  (N.s.)  592;  25  W.  R.  55. 
See,  however,  54  & 55  Viet.  c.  73. 

(2)  Holmes  v.  Holmes,  60  L.  J. 
Ch.  267  ; 63  L.  T.  (N.S.)  477. 

(3)  Wignall  v.  Park , L.  R.  1891, 

I Ch.  682  ; 60  L.  J.  Ch.  195  ; 64 


L.  T.  (N.s.)  257;  39  W.  R.  346; 
Emsley  v.  Mitchell,  L.  R.  1894,  3 
Ch.  704 ; 64  L.  J.  Ch.  92  ; 71  L.  T. 

(N.S.)  558. 

(4)  51  & 52  Viet.  c.  41,  s.  69 

(8). 

(5)  54  & 55  Viet.  c.  39,  Sched. 
Mortgage. 
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38  & 39  Viet,  and  date  thereof,  and  of  the  names  and  description  of 
c.  55> s-  237-  the  parties  thereto,  as  stated  in  the  deed.  Every  such 
register  shall  be  open  to  public  inspection  during  office 
hours  at  the  said  office,  without  fee  or  reward  ; and  any 
clerk  or  other  person  having  the  custody  of  the  same, 
refusing  to  allow  such  inspection,  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds. 

Note. — Registers. — A register  of  transfers  of  mortgages 
must  also  be  kept  under  the  following  section  ; but  while  that 
section  imposes  a penalty  of  ^20  on  the  clerk  for  not  re- 
gistering a transfer,  there  is  no  penalty  for  not  registering  the 
original  mortgage. 

Transfer  of  Sect.  238.  Any  mortgagee  or  other  person  entitled  to 
mortgages.  aily  mortgage  under  this  Act  may  transfer  his  estate  and 
P.H.,  s.  112.  jnteres£  therein  to  any  other  person  by  deed  duly  stamped, 
truly  stating  its  date  and  the  consideration  for  the 
transfer ; and  such  transfers  may  be  according  to  the 
form  contained  in  Sched.  IV.  to  this  Act,  or  to  the  like 
effect. 

There  shall  be  kept  at  the  office  of  the  local  authority 
a register  of  the  transfers  of  mortgage  charged  on  each 
rate,  and  within  thirty  days  after  the  date  of  such  deed 
of  transfer,  if  executed  within  the  United  Kingdom,  or 
within  thirty  days  after  its  arrival  in  the  United  Kingdom, 
if  executed  elsewhere,  the  same  shall  be  produced  to  the 
clerk  of  the  local  authority,  who  shall,  on  payment  of  a 
sum  not  exceeding  five  shillings,  cause  an  entry  to  be 
made  in  such  register  of  its  date,  and  of  the  names  and 
description  of  the  parties  thereto,  as  stated  in  the 
transfer,  and  until  such  entry  is  made  the  local 
authority  shall  not  be  in  any  manner  responsible  to  the 
transferee. 

On  the  registration  of  any  transfer  the  transferee,  his 
executors  or  administrators,  shall  be  entitled  to  the  full 
benefit  of  the  original  mortgage  and  the  principal  and 
interest  secured  thereby  ; and  any  transferee  may  in  like 
manner  transfer  his  estate  and  interest  in  any  such 
mortgage ; and  no  person  except  the  last  transferee  his 
executors  or  administrators  shall  be  entitled  to  release 
or  discharge  any  such  mortgage  or  any  money  secured 
thereby. 

If  the  clerk  of  the  local  authority  wilfully  neglects  or 
refuses  to  make  in  the  register  any  entry  by  this  section 
required  to  be  made,  he  shall  be  liable  to  a penalty  not 
exceeding  twenty  pounds. 
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Note. — Transfer  of  Mortgages. — The  form  alluded  to  is 
Form  I,  in  Sched.  IV.  The  transfer  may  be  made  either  by 
a separate  deed,  or  by  endorsement  on  the  original  mortgage. 

The  exemption  of  the  local  authority  from  responsibility  to 
the  transferee  until  the  transfer  is  registered,  and  the  imposition 
of  a penalty  on  the  clerk  for  refusing  to  register  it,  are  additions 
to  the  provisions  of  the  corresponding  clause  of  the  Public 
Health  Act,  1848. 

With  regard  to  the  recovery  of  penalties,  see  sects.  251-253. 

Debentures  issued  by  commissioners  under  a local  Act,  it 
was  held,  could  not  be  repudiated  when  in  the  hands  of  bond 
fide  holders  for  value,  although  they  had  been  issued  in  payment 
of  an  improper  contract  between  the  commissioners  and  one  of 
their  number.1 

Stamp  Duty. — Under  the  Stamp  Act,  1891, 2 a transfer  of  a 
mortgage  (not  being  a “ marketable  security,”  capable  of  being 
sold  in  any  stock  market  in  the  United  Kingdom  3)  is  charge- 
able with  the  duty  of  sixpence  for  every  ^100,  or  fractional 
part  of  ^100,  of  the  amount  transferred,  exclusive  of  any 
interest  which  is  not  in  arrear. 

Sect.  239.  If  at  the  expiration  of  six  months  from  the 
time  when  any  principal  money  or  interest  has  become 
due  on  any  mortgage  of  rates  made  under  this  Act,  and 
after  demand  in  writing,  the  same  is  not  paid,  the  mort- 
gagee or  other  person  entitled  thereto  may,  without 
prejudice  to  any  other  mode  of  recovery,  apply  for  the 
appointment  of  a receiver  to  a court  of  summary  juris- 
diction ; and  such  court  may,  after  hearing  the  parties, 
appoint  in  writing  under  their  hands  and  seals  some 
person  to  collect  and  receive  the  whole  or  a competent 
part  of  the  rates  liable  to  the  payment  of  the  principal 
or  interest  in  respect  of  which  the  application  is  made, 
until  such  principal  or  interest,  or  both,  as  the  case  may 
be,  together  with  the  costs  of  the  application  and  of 
collectiou,  are  fully  paid. 

On  such  appointment  being  made  all  such  rates,  or 
such  competent  part  thereof  as  aforesaid,  shall  be  paid 
to  the  person  appointed,  and  when  so  paid  shall  be  so 
much  money  received  by  or  to  the  use  of  the  mortgagee 
or  mortgagees  of  such  rates,  and  shall  be  rateably  appor- 
tioned between  them : 

Provided  that  no  such  application  shall  be  entertained 
unless  the  sum  or  sums  due  and  owing  to  the  applicant 
amount  to  one  thousand  pounds,  or  unless  a joint  applica- 

(1)  Webb  v.  Herne  Bay  {Com-  (2)  54  & 55  Viet.  c.  39,  Sched. 
missioners),  L.  R.  5 Q.  B.  642  ; 39  Mortgage. 

L.  J.  Q.  B.  221  ; 22  L.  T.  (n.S.)  (3)  Ibid.  s.  121. 

745  ; 19  W.  R.  241. 

2 N 


38  & 39  Viet, 
c.  55,  s.  238,11. 


Receiver  may 
be  appointed 
in  certain 
cases. 

P.H.,  s.  114. 
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38  & 39  Viet,  tion  is  made  by  two  or  more  mortgagees  or  other  persons 
c*  55’ s-  239-  to  whom  there  may  be  due,  after  such  lapse  of  time  and 
demand  as  last  aforesaid,  moneys  collectively  amounting 
to  that  sum. 


' Rent-charge 
may  be 
granted  in 
respect  of 
advances 
made  for 
private  im- 
provements. 
L.Gv,  s.  58. 


Rent-charges 
to  he  regis- 
tered. 

L.G.,  s.  59. 


Note. — Court  of  Summary  Jurisdiction . — This  term  is  de- 
fined by  sect.  4 : see  also  the  note  to  sect.  251. 

Sect.  240.  Where  any  person  has  advanced  money  for 
any  expenses  which  by  this  Act  are,  or  by  the  local 
authority  may  be  declared  to  be  private  improvement 
expenses,  the  local  authority,  on  being  satisfied  by  the 
report  of  their  surveyor  or  otherwise  that  the  money 
advanced  by  such  person  has  been  duly  expended,  may 
issue  a grant  in  the  form  in  Schedule  IV.  to  this  Act  to 
such  person  of  a yearly  rent-charge  issuable  out  of  the 
premises,  in  respect  whereof  such  advance  has  been 
made,  or  out  of  such  part  thereof,  to  be  specified  in  such 
grant,  as  the  local  authority  may  think  proper  and  suf- 
ficient. 

Such  rent-charge  shall  be  personal  estate,  and  shall 
begin  to  accrue  from  the  day  of  completion  of  the  works 
on  which  the  money  advanced  has  been  expended,  and 
shall  be  payable  by  equal  half-yearly  payments  during  a 
term  not  exceeding  thirty  years,  in  such  manner  that 
the  whole  of  the  sum  advanced,  with  the  costs  of  preparing 
the  said  grant,  together  with  interest  thereon  respectively, 
at  a rate  not  exceeding  six  pounds  per  centum  per  annum, 
on  the  sum  from  time  to  time  remaining  unpaid,  shall  be 
repaid  at  the  end  of  the  said  term. 

The  provisions  of  this  Act  with  respect  to  deduction 
from  the  rent  of  a proportion  of  private  improvement 
rates,  and  with  respect  to  redemption  of  private  improve- 
ment rates,  shall,  mutatis  mutandis,  apply  to  rent-charges 
granted  under  this  section. 

Note. — Form  of  Rent-charge. — The  form  alluded  to  is 
Form  K,  in  Sched.  IV. 

Private  Improvements. — With  regard  to  private  improvement 
expenses  and  rates,  see  sects.  2 13-2 15.  See  also  the  last 
clause  of  sect.  234  with  regard  to  charging  the  repayment  of 
money  borrowed  for  private  improvements  to  the  proper 
persons. 

Sect.  241.  Rent-charges  issued  in  pursuance  of  this 
Act  and  transfers  thereof  shall  be  registered  in  the  same 
manner  respectively  as  mortgages  and  transfers  are 
required  to  be  registered  under  the  provisions  of  this 
Act. 
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Note. — Registers. — With  regard  to  the  registration  of  mort-  38  & 39  Viet, 
gages  and  transfers,  see  sects.  237,  238.  0.55,5.241,11. 

The  above  section  assumes  that  a rent-charge  may  be  trans- 
ferred, though  no  express  provision  is  made  for  the  transfer  as 
in  the  case  of  a mortgage.  The  transfer  should  be  made  by 
separate  deed  or  endorsement  in  a similar  form  to  that  given 
by  Sched.  IV.,  Form  I,  for  the  transfer  of  a mortgage. 

Sect.  242.  The  Public  Works  Loan  Commissioners  Power  of 
may,  if  they  see  fit,  on  the  application  of  any  local  Public  Works 
authority,  make  any  loan  to  such  authority  for  any  of  miSoners'to 
the  purposes  of  this  Act  on  the  security  of  any  fund  or  jen(j  to  iocai 
rate  applicable  to  any  of  the  purposes  of  this  Act,  without  authority, 
requiring  any  further  or  other  security.  P-H.,  s.  108. 

^ & J J S.U.  1865, 

Note. — Loa?is  by  Public  Works  Loan  Commissioners. — See  s*  12* 
the  following  section  and  the  notes  thereto. 

Sect.  243.  The  Public  Works  Loan  Commissioners  Power  of 
may,  on  the  application  of  any  local  authority  and  on  ^oan  Com^8 
the  recommendation  of  the  Local  Government  Board,  mis^0ners"to 
make  any  loan  to  such  authority  in  pursuance  of  any  lend  to  local 
powers  of  borrowing  conferred  by  this  Act,  whether  for  authority  on 
works  already  executed  or  yet  to  be  executed,  on  the  recommencla‘ 
security  of  any  fund  or  rate  applicable  to  any  of  the  Government 
purposes  of  this  Act,  and  without  requiring  any  further  Board, 
or  other 
not  exce 
of  three 

rate  as  may,  in  the  judgment  of  the  [ Commissioners  of  °m  uu* 
the\  Treasury,  be  necessary,  in  order  to  enable  the  loan  to 
be  made  without  loss  to  the  Exchequer : 

Provided, — 

(1.)  That  in  determining  the  time  when  a loan  under 
this  section  shall  be  repayable,  the  Local 
Government  Board  shall  have  regard  to  the 
probable  duration  and  continuing  utility  of 
the  works  in  respect  of  which  the  same  is 
required : 

(2.)  That  this  section  shall  not  extend  to  any  loan 
required  for  the  purpose  of  defraying  expenses 
incurred  by  the  Local  Government  Board  in 
the  performance  of  the  duty  of  a defaulting 
local  authority  after  the  passing  of  the  Public 
Health  Act,  1872. 

In" the  case  of  a loan  made  before  the  passing  of  the 
Public  Health  Act,  1872,  to  any  local  authority  in  pur- 

2 n 2 


security,  such  loan  to  be  repaid  within  a period  P.H.  1872, 
eding  fifty  years,  and  to  bear  interest  at  the  rate  & 44- 
and  a half  per  centum  per  annum,  or  such  other 


P.H.  18r 
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38  & 39  Viet,  suance  of  any  powers  conferred  by  the  Sanitary  Acts,  the 
c.  55,  s.  243.  public  Works  Loan  Commissioners  may  reduce  the  in- 
terest payable  thereon  to  the  rate  of  not  less  than  three 
and  a half  per  centum  per  annum. 

Note. — Public  Works  Loans  Acts. — The  Public  Works 
Loans  Act,  1 87 5,1  repeals  all  former  Acts  relating  to  loans  by 
the  Public  Works  Loan  Commissioners  for  the  execution  of 
public  works,  and  that  and  the  amending  Acts  make  other 
provisions  with  regard  to  such  loans. 

Regulations  issued  by  the  Commissioners  and  confirmed  by 
the  Treasury  will  be  found  in  the  note  to  sect.  41  of  that  Act. 

Various  purposes  for  which  the  Commissioners  may  lend  are 
enumerated  in  a Schedule  to  the  Public  Works  Loans  Act, 
1 87 5. 2 Other  specific  purposes  have  been  added  from  time  to 
time  by  subsequent  Acts ; and  now  by  the  Public  Works  Loans 
Act,  1 8 96, 3 they  may  lend  for  any  work  for  which  the  council 
of  a county,  borough,  district  or  parish  are  authorized  to 
borrow. 

Scale  of  Interest. — Doubts  having  arisen  whether  the  Public 
Works  Loans  Act,  1875,  prevented  the  reduction  of  interest 
on  loans  by  the  Public  Works  Loan  Commissioners  to  sanitary 
authorities  in  accordance  with  the  above  section  of  the  Public 
Health  Act,  it  was  provided  by  the  Amendment  Act,  187  6, 4 
that  the  Public  Works  Loan  Commissioners  might,  on  or 
before  the  31st  of  July,  1876,  if  they  thought  expedient,  with 
the  consent  of  the  Treasury,  reduce  the  interest  payable  on  any 
loan  made  before  the  commencement  of  the  Public  Works 
Loans  Act,  1875,  to  any  rate  not  less  than  four  per  cent,  per 
annum,  with  the  proviso  that  nothing  in  that  Act  should  be 
deemed  to  take  away  or  abridge  the  power  of  the  Loan  Com- 
missioners, under  sect.  243  of  the  Public  Health  Act,  1875,  to 
reduce,  if  they  should  think  fit,  any  interest  payable  on  any 
loan  to  a local  authority,  as  in  that  section  is  mentioned. 

Formerly  the  Public  Works  Loan  Commissioners  could  not 
lend  for  the  purposes  mentioned  in  the  present  section  at  less 
than  three  and  a half  per  cent.,  nor  for  other  purposes,  in  the 
absence  of  special  provisions  in  that  behalf,  at  less  than  four 
per  cent.5  Now,  however,  under  the  Public  Works  Loans  Act, 

1 897 ,6  the  rates  of  interest  at  which  loans  secured  on  local 
rates  may  be  made  by  the  Commissioners  may  be  fixed  by  the 
Treasury  from  time  to  time,  with  a minimum  of  two  and  three 
quarters  per  cent.  The  Treasury  have,  in  pursuance  of  the 
powers  thus  vested  in  them,  notified  that  the  rates  chargeable 
on  loans  issued  by  the  Public  Works  Loan  Commissioners, 
and  charged  on  local  rates,  will  for  the  present  be  according 
to  the  following  scale  : — Where  the  period  of  repayment  does 

(1)  38  & 39  Viet.  c.  89 , post.  post. 

(2)  Ibid.  Sched.  I.  (5)  38  & 39  Viet.  c.  89,  s.  9 ; 

(3)  59  & 60  Viet.  c.  42,  s.  2, post.  55  & 56  Viet.  c.  61,  s.  2. 

(4)  39  & 4°  Viet.  c.  31,  s.  6,  (6)  60&61  Viet.  c.  5 r,  s.  impost. 
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not  exceed  thirty  years,  two  and  three  quarters  per  cent. ; where  38  & 39  Viet, 
the  period  exceeds  thirty  years,  but  does  not  exceed  forty  c-  55) s-  243>n* 
years,  three  per  cent.  ; where  the  period  exceeds  forty  years, 
but  does  not  exceed  fifty  years,  three  and  a quarter  per  cent. 

Income  Tax  on  Interest  on  Loans. — With  regard  to  the 
deduction  of  income  tax  on  the  interest  of  loans  secured  on 
the  rates  under  the  Public  Health  Act,  it  is  provided  by  the 
Income  Tax  Act  that  where  any  creditor  on  any  rates  or 
assessments  not  chargeable  by  that  Act  as  profits  shall  be 
entitled  to  such  interest,  it  shall  be  lawful  to  charge  the  proper 
officer  having  the  management  of  the  accounts  with  the  duty 
payable  on  such  interest,  and  every  such  officer  shall  be 
answerable  for  doing  all  acts,  matters,  and  things  necessary  to 
a due  assessment  of  the  said  duties  and  payments  thereof,  as 
if  such  rates  or  assessments  were  profits  chargeable  under  the 
Act,  and  such  officer  shall  be  in  like  manner  indemnified 
for  all  such  acts  as  if  the  said  rates  and  assessments  were 
chargeable.1 

In  the  case  contemplated  by  this  Act  the  charge  on  account 
of  income  tax  will  only  be  made  by  the  Income  Tax  Commis- 
sioners when  the  loan  is  obtained  from  private  sources  or  from 
any  company.  If,  however,  without  any  such  charge  having 
been  made  the  lender  of  the  money  on  receiving  payment  of 
his  annual  interest  should  allow  a deduction  on  account  of 
income  tax,  the  local  authority  would  be  considered  as  having 
received  the  money  on  behalf  of  the  Crown  and  would  ac- 
cordingly be  bound  to  pay  it  over  to  the  Receiver-General  of 
Inland  Revenue. 

Defaulting  Local  Authority. — The  Local  Government  Board 
may  obtain  loans  from  the  Public  Works  Loan  Commissioners 
on  the  credit  of  the  local  rates  for  defraying  expenses  incurred 
in  the  execution  of  the  duties  of  local  authorities  who  have 
made  default  in  executing  such  duties.2  Such  loans  made 
before  the  passing  of  this  Act  were  regulated  by  the  Sanitary 
Loans  Act,  1869, 3 repealed  by  the  present  Act. 

Sect.  244.  Joint  boards  and  port  sanitary  authorities  Borrowing 
under  this  Act,  and  the  local  board  of  health  of  any  powers  of 
main  sewerage  district  and  any  joint  sewerage  board  con-  cer°affiS 
stituted  under  any  of  the  Sanitary  Acts  and  existing  at  other  autho- 
the  time  of  the  passing  of  this  Act  shall,  for  the  purposes  rities. 
of  their  constitution,  have  like  powers  of  borrowing  on  the 
credit  of  any  fund  or  rate  applicable  by  them  to  purposes 
of  this  Act  or  on  the  credit  of  sewage  land  and  plant  as 
are  by  this  Act  conferred,  on  local  authorities,  and  in  the 
exercise  of  those  powers  shall  be  subject  to  the  like 
restrictions;  and  the  Public  Works  Loan  Commissioners 
may  make  any  loan  to  any  of  the  above-mentioned 

(1)  5 & 6 Viet.  c.  35,  s.  102.  (3)  32  & 33  Viet.  c.  100. 

(2)  Sect.  301,  post. 


38  & 39  Viet, 
c.  55,  s.  244. 


Accounts  of 
local  autho- 
rities. 

P.H.  1872, 
s.  49. 
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authorities  which  they  may  make  to  a local  authority 
under  this  Act. 

Note. — Loans  to  Joint  Boards , &=c. — These  provisions  were 
not  contained  in  the  repealed  Sanitary  Acts.  The  loans,  it 
will  be  noticed,  are  confined  to  the  purposes  of  the  con- 
stitution of  the  authorities  that  borrow  the  money,  that  is, 
the  purposes  for  which  those  authorities  were  respectively 
constituted. 

With  regard  to  Joint  Boards,  see  sects.  279-284 ; Port  Sanitary 
Authorities,  sects.  287-291  ; Main  Sewerage  Districts,  and  Joint 
Sewerage  Boards,  sect.  32 3.  With  regard  to  the  borrowing  of 
money  on  the  credit  of  the  rates,  see  sect.  233  ; on  the  credit  of 
sewage  land  and  plant,  sect.  235  ; and  with  regard  to  loans  by 
the  Public  Works  Loan  Commissioners,  see  sect.  243,  and  the 
note  to  that  section. 


Audit. 

Audit  of  Accounts  of  Local  Authorities. 

Sect.  245.  Accounts  of  the  receipts  and  expenditure 
under  this  Act  of  every  local  authority  shall  be  made  up 
in  such  form  and  to  such  day  in  every  year  as  the  Local 
Government  Board  may  appoint. 

Note. — Accounts  of  District  Councils . — By  the  Local  Govern- 
ment Act,  1894,  the  accounts  of  the  receipts  and  payments  of 
district  councils  (including  the  councils  of  boroughs  other  than 
county  boroughs)  and  their  committees  and  officers  are  to  be 
made  up  yearly  to  the  31st  of  March  in  each  year  in  the  case 
of  urban  district  councils,  or  half-yearly  to  the  30th  of 
September  and  31st  of  March  in  the  case  of  rural  district 
councils,  in  such  form  as  the  Local  Government  Board 
prescribe.1  The  31st  of  March  is  the  end  of  the  financial  year 
for  county  councils  under  the  Local  Government  Act,  1888.2 

In  non-municipal  districts  persons  interested  may  inspect 
the  accounts  while  they  are  deposited  during  the  week  before 
the  audit  under  sect.  247  (4) ; and  in  rural  districts  the 
parochial  electors  also  have  the  right  of  inspecting  the 
accounts  at  any  time.3  In  a borough  the  treasurer’s  accounts 
are  only  open  to  the  inspection  of  members  of  the  council, 
but  the  ratepayers  of  the  borough  may  inspect  the  abstract  of 
his  accounts.4 

The  Local  Government  Board  issued  orders  under  sect.  245 
and  the  District  Auditors  Act,  187 9, 5 regulating  the  mode  of 

(1)  56  & 57  Viet.  c.  73,  s.  58  (1),  (2,  5),  post. 

post . (4)  45  & 46  Viet.  c.  50,  s.  233 

(2)  51  & 52  Viet.  c.  41,  s.  73.  (3,4). 

(3)  56  & 57  Viet.  c.  73,  s.  58  (5)  42  Viet.  c.  6,  s.  5,  post. 
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keeping  accounts  by  local  boards 1 and  by  improvement  com-  38  & 39  Wet. 
missioners,2  and  making  provisions  for  auditing  them.  By  c*  55»  s,245>  n- 
both  of  the  orders  the  accounts  to  which  they  related  were 
to  be  made  up  and  balanced  to  the  25  th  of  March  in  every 
year.  General  orders  have  also  been  issued  for  the  accounts 
of  joint  boards  of  various  kinds. 

Before  the  passing  of  the  present  Act  the  Local  Government 
Board  issued  a circular  stating  that  the  proceedings  of  the  rural 
sanitary  authority,  whether  the  guardians  were  themselves  act- 
ing in  that  capacity,  or  had  delegated  their  powers  to  a com- 
mittee, should  be  recorded  in  a separate  minute-book,  distinct 
from  the  ordinary  minute-book  of  the  guardians ; and  that  a 
separate  ledger  should  also  be  kept,  which  should  be  confined 
to  the  pecuniary  transactions  of  the  guardians  or  committee 
acting  as  the  rural  sanitary  authority  ; also  that  the  treasurer  of 
the  guardians,  as  treasurer  of  the  rural  sanitary  auhority,  should 
keep  an  account  of  his  receipts  and  payments  in  the  latter 
capacity  separate  and  distinct  from  the  general  account  which 
he  kept  as  the  treasurer  of  the  guardians  under  the  Consolidated 
Order.3  They  have  now  stated  that  pending  the  issue  of  an 
order  for  accounts,  rural  district  councils  should  keep  their 
accounts  in  the  form  adopted  by  rural  sanitary  authorities.4 

With  regard  to  setting  off  the  balances  on  different  accounts 
against  each  other,  see  the  note  to  sect.  189.5 

Accounts  wider  other  Acts . — By  the  Burial  Act,  i860,  a non- 
municipal urban  authority,  who  have  been  constituted  a burial 
board,  “ shall  keep  distinct  accounts  of  their  receipts  and 
expenditure  in  the  exercise  of  their  functions  as  such  burial 
board ; and  where  their  expenses  are  defrayed  by  moneys 
raised  under  the  provisions  of  this  Act,6  such  accounts  shall 
be  audited  in  the  same  manner  as  other  accounts  of  the 
receipts  and  expenditure  of  such  [authority],  and  any  surplus 
of  the  moneys  raised  by  any  rate  made  under  this  Act,  and 
of  the  income  of  any  burial  ground  provided  by  means  of 
moneys  raised  or  paid  under  the  provisions  of  this  Act,  which 
may  remain  after  payment  of  the  expenses  and  moneys  which 
should  be  defrayed  or  paid  under  the  Burial  Acts,  shall  be 
applied  in  aid  of  the  general  district  rate  or  improvement  rate, 
as  the  case  may  be,  levied  within  the  district,  which  shall  have 
been  or  might  have  been  charged  with  a separate  rate  under 
this  Act.”  7 

By  the  Allotments  Act,  1887,  separate  accounts  are  required 
to  be  kept  of  the  receipts  and  expenditure  under  that  Act  of 
the  urban  or  rural  authority  and  their  officers  and  of  allot- 


(1)  Local  Boards  Accounts 
Order,  1880,  dated  the  22nd  March, 
1880. 

(2)  Improvement  Commissioners 
Accounts  Order,  1881,  dated  8th 
March,  1881. 

(3)  Circular  of  the  Local  Govern- 

ment Board,  16th  September,  1872. 


(4)  Circular  of  the  Local  Govern- 
ment Board,  24th  December,  1894. 

(5)  Pedder  v.  Mayor , drc.,  of 
Preston , ante,  p.  450. 

(6)  See  23  & 24  Viet.  c.  64,  ss.  1, 2. 

(7)  Ibid.  s.  3,  and  see  the  pre- 
scribed form  of  financial  statement. 
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38  & 39  Viet, 
c.  55,  s.245,  n. 


ment  managers  and  other  persons  acting  under  the  Act,  and 
such  accounts  are  to  be  audited  in  the  same  manner  as  the 
accounts  of  the  other  receipts  and  expenditure  of  the  authority 
and  their  officers  under  the  present  Act.1 2 

By  the  Baths  and  Wash-houses  Act,  1 846,2  municipal  councils 
were  required  to  keep  distinct  accounts  of  their  receipts  and 
expenses  under  that  Act.  In  the  general  orders  for  accounts  of 
non-municipal  urban  authorities  3 these  receipts  and  expenses 
are  treated  in  the  same  manner  as  receipts  and  expenses  under 
the  present  Act. 

Under  Part  I.  of  the  Housing  of  the  Working  Classes  Act, 
1 890, 4 relating  to  unhealthy  areas,  a separate  “ Dwelling-house 
Improvement  Fund”  is  to  be  formed ; and  “in  settling  any 
accounts  of  the  local  authority  in  respect  of  any  transactions 
under  this  part  of  this  Act,  care  shall  be  taken  that  as  far  as 
may  be  practicable  all  expenditure  shall  ultimately  be  defrayed 
out  of  the  property  dealt  with  under  this  part  of  this  Act ; and 
any  balances  of  profit  made  by  the  local  authority  under  this 
part  of  this  Act  shall  be  applicable  to  any  purposes  to  which 
the  local  rate  is  for  the  time  being  applicable.” 

Under  Part  II.  of  the  last-mentioned  Act,  relating  to 
unhealthy  dwelling-houses,  “every  local  authority  shall  every 
year  present  to  the  Local  Government  Board,  in  such  form  as 
they  may  direct,  an  account  of  what  has  been  done,  and  of  all 
moneys  received  and  paid  by  them  during  the  previous  year, 
with  a view  to  carrying  into  effect  the  purposes  of  this  part  of 
this  Act.”  5 

The  receipts  and  expenses  of  a local  authority  under  Part 
III.  of  the  same  Act,  relating  to  working  class  lodging-houses, 
will  be  treated  as  receipts  and  expenses  under  the  present  Act.6 

By  the  Public  Libraries  Act,  189 2, 7 “ separate  accounts 
shall  be  kept  of  the  receipts  and  expenditure  under  this 
Act  of  every  library  authority  and  their  officers,  and  those 
accounts  shall  be  audited  in  like  manner  and  with  the  like 
incidents  and  consequences,  in  the  case  of  a library  authority 
being  an  urban  authority,  and  of  their  officers,  as  the  accounts 
of  the  receipts  and  expenditure  of  that  authority  and  their 
officers  under  the  Public  Health  Acts.”  The  joint  library  com- 
mittee of  neighbouring  authorities  that  have  combined  for  the 
purposes  of  the  Public  Libraries  Acts  are  subject  to  the  same 
provisions  as  to  accounts  and  audit.8 

The  Isolation  Hospitals  Act,  1893, 9 applies  sects.  245,  247, 
249,  and  250,  as  amended  by  the  District  Auditors  Act,  1879, 
to  the  accounts  of  hospital  committees  under  the  Act  and 
their  officers. 

Annual  Returns. — With  regard  to  the  annual  returns  of 


(1)  50  & 51  Viet.  c.  48,  s.  10(6), 
post. 

(2)  9 & 10  Viet.  c.  74,  s.  4,  post. 

(3)  See  post , Part  III. 

(4)  53  & 54  Viet.  c.  70,  s.  24, 


(5)  Ibid.  s.  44,  post. 

(6)  Ibid.  s.  65  . 

(7)  55  & 56  Viet.  c.  53,  s.  20, post. 

(8)  56  Viet.  c.  11,  s.  4 (3),  post. 

(9)  56  & 57  Viet.  c.  68,  s.  25,  post. 
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rates,  &c.,  to  be  made  to  the  Local  Government  Board  and  38&39Vlct- 
laid  before  Parliament,  see  the  note  to  sect.  206.  c.  55,  s.  245,11. 

Fraudulent  Accounts. — A director,  manager,  public  officer,  or 
member  of  any  body  corporate  or  public  company,  fraudulently 
appropriating  property  of  the  corporation,  keeping  fraudulent 
accounts,  wilfully  destroying  books,  &c.,  or  publishing  fraudu- 
lent statements  with  intent  to  deceive  or  defraud,  may  be 
punished  under  the  Larceny  Act.1 

By  the  Falsification  of  Accounts  Act,  1875,  “If  any  clerk, 
officer,  or  servant,  or  any  person  employed  or  acting  in  the 
capacity  of  a clerk,  officer,  or  servant,  shall  wilfully  and  with 
intent  to  defraud  destroy,  alter,  mutilate,  or  falsify  any  book, 
paper,  writing,  valuable  security,  or  account  which  belongs  to  or 
is  in  the  possession  of  his  employer,  or  has  been  received  by  him 
for  or  on  behalf  of  his  employer,  or  shall  wilfully  and  with 
intent  to  defraud  make  or  concur  in  making  any  false  entry 
in',  or  omit  or  alter,  or  concur  in  omitting  or  altering,  any 
material  particular  from  or  in  any  such  book,  or  any  document 
or  account,  then  in  every  such  case  the  person  so  offending 
shall  be  guilty  of  a misdemeanor,  and  be  liable  to  be  kept  in 
penal  servitude  for  a term  not  exceeding  seven  years,  or  to  be 
imprisoned  with  or  without  hard  labour  for  any  term  not 
exceeding  two  years/’ 2 It  is  sufficient  in  any  indictment 
under  this  Act  to  allege  a general  intent  to  defraud,  without 
naming  any  particular  person  intended  to  be  defrauded.3 

Accounts  of  Officers. — See  sect.  250. 

Sect.  246.  Where  an  urban  authority  are  the  council  Audit  wLere 
of  a borough  the  accounts  of  the  receipts  and  expenditure  urban  autho- 
under  this  Act  of  such  authority  shall  be  audited  and 
examined  by  the  auditors  of  the  borough,  and  shall  be  l.GK,  s.  60. 
published  in  like  manner,  and  at  the  same  time  as  the 
municipal  accounts,  and  the  auditors  shall  proceed  in  the 
audit  after  like  notice  and  in  like  manner,  shall  have 
like  powers  and  authorities,  and  perform  like  duties,  as 
in  the  case  of  auditing  the  municipal  accounts. 

Each  of  such  auditors  shall  in  respect  of  each  audit  be 
paid  such  reasonable  remuneration,  not  being  less  than 
two  guineas  for  every  day  in  which  they  are  employed 
in  such  audit,  as  such  authority  from  time  to  time  ap- 
point. Any  order  of  such  authority  for  the  payment  of 
any  money  may  be  removed  by  certiorari,  and  like  pro- 
ceedings may  be  had  thereon  as  under  section  forty-four 
of  the  Act  of  the  first  year  of  Her  Majesty,  chapter 
seventy-eight,  with  respect  to  orders  of  the  council  of  a 
borough  for  payments  out  of  the  borough  fund. 

Note. — Municipal  Auditors  and  Accounts. — In  municipal 


(1)  24  & 25  Viet.  c.  96,  ss.  81, 
82,  83,  84. 


(2)  38  Viet.  c.  24,  s. 

(3)  Ibid.  s.  2. 
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accounts  of  the  corporation.1 

The  treasurer  is  required  to  make  up  his  accounts  half- 
yearly ; 2 and  members  of  the  council  may  inspect  them,  and 
take  copies  of  or  extracts  from  them.3  Within  one  month 
afterwards  the  treasurer  must  submit  them  to  the  auditors 
for  audit.  He  is  also  required  to  print  an  abstract  of  his 
accounts  annually,4  which  is  to  be  open  to  the  inspection 
of  the  ratepayers ; and  copies  of  it  are  to  be  supplied  on 
payment  of  a reasonable  price.5  The  town  clerk  is  required 
to  make  a return  of  the  receipts  and  expenditure  annually  to 
the  Local  Government  Board,  and  that  Board  lays  an  abstract 
of  the  returns  before  Parliament.6 

The  accounts  of  the  Town  Councils  of  Tunbridge  Wells 
and  Bournemouth  are  audited  by  the  district  auditors  in 
pursuance  of  local  Acts.7 

' Certiorari. — The  Act  referred  to  at  the  end  of  sect.  246 
is  repealed  by  the  Municipal  Corporations  Act,  1882,  which 
enacts  that  “ an  order  of  the  council  for  payment  of  money 
out  of  the  borough  fund  shall  be  signed  by  three  members  of 
the  council,  and  countersigned  by  the  town  clerk.  Any  such 
order  may  be  removed  into  the  Queen’s  Bench  Division  of  the 
High  Court  by  writ  of  certiorari , and  may  be  wholly  or  partly 
disallowed  or  confirmed  on  motion  and  hearing,  with  or 
without  costs,  according  to  the  judgment  and  discretion  of  the 
Court.”  8 

An  order  of  a town  council,  which  was  quashed  on  certiorari , 
had  directed  payment  out  of  the  borough  fund  of  the  chief 
constable’s  costs  of  defending  an  action  brought  against  him 
for  malicious  prosecution.9  So  also  the  Court  quashed  orders 
made  by  a town  council  for  paying  the  costs  of  defending  an 
action  brought  against  their  surveyor  for  penalties  for  being 
interested  in  certain  contracts  made  with  the  council;  and 
also  quashed  orders  which  had  been  made  for  paying  the 
surveyor  the  commission  which  he  was  to  have  received  in 
pursuance  of  those  contracts.10 


Audit  where  Sect.  247.  Where  an  urban  authority  are  not  the 
rit^^  *nrt°a counc^  °f  a borough  the  following  regulations  with 
town  council,  respect  to  audit  shall  be  observed  : (namely,) 

L G-.,  s.  60.  (1.)  The  accounts  of  the  receipts  and  expenditure 

under  this  Act  of  such  authority  shall  be  audited 


(1)  45  & 46  Viet.  c.  50,  s.  25. 

(2)  Ibid . s.  26  ; 56  & 57  Viet.  c. 
73,  s.  58  (i),  post. 

(3)  Ibid.  s.  233  (3). 

(4)  Ibid.  s.  27. 

(5)  Ibid.  s.  233  (4). 

(6)  Ibid.  s.  28. 

(7)  53  & 54  Viet.  c.  ccxxxv.  s. 


272  ; 55  & 56  Viet.  c.  clxiii.  s.  105. 


^ U.  y U V ICLt  C • CiAiU.  O*  xv 

(8)  45  & 46  Viet.  c.  50,  s.  141. 


(q)  Reg.  v.  Exeter , Mayor,  <Sre., 
L.  R.  6 Q.  B.  D.  135  ; 44  L.  T. 
(n.s.)  101  ; 29  W.  R.  441 ; 45  J.  P. 
158. 


(10)  Reg.  v.  Mayor,  &c.,  of  Rams- 
gate, ante,  p.  459. 
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and  examined  once  in  every  year,  as  soon  as  38  & 39  Viet, 
can  be  after  the  twenty-fifth  day  of  March,  c*  s*  247- 
by  the  auditor  of  accounts  relating  to  the  relief 
of  the  poor  * * *. 

(2.)  * * *. 

(3.)  Before  each  audit  such  authority  shall,  after  L.H.  1874, 
receiving  from  the  auditor  the  requisite  appoint- s- 
ment,  give  at  least  fourteen  days’  notice  0f  &eeP0St>  p-558-> 
the  time  and  place  at  which  the  same  will  be 
made,  and  of  the  deposit  of  accounts  required 
by  this  section,  by  advertisement  in  some  one 
or  more  of  the  local  newspapers  circulated  in 
the  district;  and  the  production  of  the  news- 
paper containing  such  notice  shall  be  deemed 
to  be  sufficient  proof  of  such  notice  on  any 
proceeding  whatsoever : 

(4.)  A copy  of  the  accounts  duly  made  up  and  balanced  LB.  Am., 
together  with  all  rate  books  account  books s> 
deeds  contracts  accounts  vouchers  and  receipts 
mentioned  or  referred  to  in  such  accounts  shall 
be  deposited  in  the  office  of  such  authority,  and 
be  open,  during  office  hours  thereat,  to  the 
inspection  of  all  persons  interested  for  seven 
clear  days  before  the  audit,  and  all  such  persons 
shall  be  at  liberty  to  take  copies  of  or  extracts 
from  the  same,  without  fee  or  reward  ; and  any 
officer  of  such  authority  duly  appointed  in  that 
behalf  neglecting  to  make  up  such  accounts  and 
books,  or  altering  such  accounts  and  books,  or 
allowing  them  to  be  altered  when  so  made  up, 
or  refusing  to  allow  inspection  thereof,  shall  be 
liable  to  a penalty  not  exceeding  five  pounds  : 

(5.)  For  the  purpose  of  any  audit  under  this  Act,  L.G.,  s.  60 
every  auditor  may,  by  summons  in  writing,  W* 
require  the  production  before  him  of  all  books 
deeds  contracts  accounts  vouchers  receipts  and 
other  documents  and  papers  which  he  may  deem 
necessary,  and  may  require  any  person  holding 
or  accountable  for  any  such  books  deeds  con- 
tracts accounts  vouchers  receipts  documents  or 
papers  to  appear  before  him  at  any  such  audit 
or  any  adjournment  thereof,  and  to  make  and 
sign  a declaration  as  to  the  correctness  of  the 
same  ; and  if  any  such  person  neglects  or  refuses 
so  to  do,  or  to  produce  any  such  books  deeds 
contracts  accounts  vouchers  receipts  documents 
or  papers,  or  to  make  or  sign  such  declaration, 
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38  & 39  Viet, 
c.  55,  s.  247. 

L.G.  Am.,  (6.) 
s.  15. 

(See^osf.p.  559.) 

(7-) 
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(See  post,  p.  559.) 
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he  shall  incur  for  every  neglect  or  refusal  a 
penalty  not  exceeding  forty  shillings;  and  if 
he  falsely  or  corruptly  makes  or  signs  any  such 
declaration,  knowing  the  same  to  be  untrue  in 
any  material  particular,  he  shall  be  liable  to  the 
penalties  inflicted  on  persons  guilty  of  wilful 
and  corrupt  perjury  : 

Any  ratepayer  or  owner  of  property  in  the  district 
may  be  present  at  the  audit,  and  may  make 
any  objection  to  such  accounts  before  the  audi- 
tor ; and  such  ratepayers  and  owners  shall  have 
the  same  right  of  appeal  against  allowances 
by  an  auditor  as  they  have  by  law  against  dis- 
allowances : 

Any  auditor  acting  in  pursuance  of  this  section 
shall  disallow  every  item  of  account  contrary  to 
law,  and  surcharge  the  same  on  the  person 
making  or  authorizing  the  making  of  the  illegal 
payment,  and  shall  charge  against  any  person 
accounting  the  amount  of  any  deficiency  or  loss 
incurred  by  the  negligence  or  misconduct  of  that 
person,  or  of  any  sum  which  ought  to  have  been 
but  is  not  brought  into  account  by  that  person, 
and  shall  in  every  such  case  certify  the  amount 
due  from  such  person,  and  on  application  by 
any  party  aggrieved  shall  state  in  writing  the 
reasons  for  his  decision  in  respect  of  such  dis- 
allowance or  surcharge,  and  also  of  any  allow- 
ance which  he  may  have  made : 

Any  person  aggrieved  by  disallowance  made  may 
apply  to  the  Court  of  Queen’s  Bench  for  a writ 
of  certiorari  to  remove  the  disallowance  into 
the  said  Court,  in  the  same  manner  and  subject 
to  the  same  conditions  as  are  provided  in  the 
case  of  disallowances  by  auditors  under  the  laws 
for  the  time  being  in  force  with  regard  to  the 
relief  of  the  poor ; and  the  said  Court  shall  have 
the  same  powers  with  respect  to  allowances  dis- 
allowances and  surcharges  under  this  Act  as  it 
has  with  respect  to  disallowances  or  allowances 
by  the  said  auditors  ; or  in  lieu  of  such  applica- 
tion any  person  so  aggrieved  may  appeal  to  the 
Local  Government  Board,  which  Board  shall 
have  the  same  powers  in  the  case  of  the  appeal 
as  it  possesses  in  the  case  of  appeals  against 
allowances  disallowances  and  surcharges  by  the 
said  Boor  Law  auditors  : 
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(9.)  Every  sum  certified  to  be  due  from  any  person  by  38  & 39  Viet, 
an  auditor  under  this  Act  shall  be  paid  by  such  c-  55> s-  247* 
person  to  the  treasurer  of  such  authority  within 
fourteen  days  after  the  same  has  been  so  certified 
unless  there  is  an  appeal  against  the  decision ; 
and  if  such  sum  is  not  so  paid,  and  there  is  no 
such  appeal,  the  auditor  shall  recover  the  same 
from  the  person  against  whom  the  same  has  been 
certified  to  be  due  by  the  like  process  and  with  (See post,  p.  5eo.) 
the  like  powers  as  in  the  case  of  sums  certified 
on  the  audit  of  the  poor  rate  accounts,  and.  shall 
be  paid  by  such  authority  all  such  costs  and 
expenses,  including  a reasonable  compensation 
for  loss  of  time  incurred  by  him  in  such  pro- 
ceedings, as  are  not  recovered  by  him  from  such 
person : 

(10.)  Within  fourteen  days  after  the  completion  of  the 
audit,  the  auditor  shall  report  on  the  accounts 
audited  and  examined,  and  shall  deliver  such 
report  to  the  clerk  of  such  authority,  who  shall 
cause  the  same  to  be  deposited  in  their  office, 
and  shall  publish  an  abstract  of  such  accounts 
in  some  one  or  more  of  the  local  newspapers 
circulated  in  the  district. 

Where  the  provisions  as  to  audit  of  any  local  Act  L.G.  Am., 
constituting  a board  of  improvement  commissioners  are  s* 
repugnant  to  or  inconsistent  with  those  of  this  Act,  the 
audit  of  the  accounts  of  such  improvement  commissioners 
shall  be  conducted  in  all  respects  in  accordance  with  the 
provisions  of  this  Act. 

Note. — Accounts  of  District  Councils , &>c. — The  above  pro- 
visions are  applied  by  the  Local  Government  Act,  1894,  to 
the  audit  of  the  accounts  of  district  councils,  other  than  muni- 
cipal corporations,  both  urban  and  rural ; of  parish  councils ; of 
parish  meetings  of  parishes  not  having  parish  councils ; and 
of  committees  of  these  bodies,  including  committees  appointed 
jointly  by  a borough  council  and  a non-municipal  council. 

But  in  the  case  of  a rural  district  council  and  their  committees, 
the  audit  is  to  be  half  yearly  instead  of  yearly.  And  the  Local 
Government  Board  are  empowered,  with  respect  to  the  audit 
of  any  of  the  above  mentioned  accounts,  to  make  rules  modify- 
ing the  enactments  as  to  publication  of  notice  of  audit,  and  of 
the  abstract  of  accounts  and  the  report  of  the  auditor.1  Under 
this  power  the  Board  have  issued  orders  dated  20th  May  and 
26th  July,  1895,  which  will  be  found  in  Part  III .,fost,  the  first 
modifying  sub-sect.  (3)  and  (10)  for  the  purposes  of  the  accounts 


(1)  56  & 57  Viet.  c.  73,  s.  5 Z,  post. 
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38  & 39  Viet,  of  parish  councils  and  parish  meetings  and  joint  committees  of 
c.  55,s.  247,  n.  those  bodies,  and  sub-sect.  (10)  for  the  purposes  also  of  the 
accounts  of  rural  councils ; the  second  modifying  the  same 
sub-section  for  the  purposes  of  joint  committees  of  district 
councils  and  joint  committees  of  district  councils  and  parish 
councils  and  parish  meetings. 

District  Auditors. — The  latter  part  of  sub-sect.  (1),  which 
made  it  the  duty,  except  in  certain  cases,  of  the  auditor  for 
the  union  to  audit  the  accounts  referred  to,  and  sub-sect.  (2), 
which  provided  for  his  remuneration,  are  repealed  by  the  Dis- 
trict Auditors  Act,  1879,1 2  which  makes  provision  for  the  ap- 
pointment of  the  auditors,  the  assignment  of  districts  and 
duties  to  them,  and  for  their  remuneration. 

Accounts  under  other  Acts. — See  the  note  to  sect.  245^  The 
present  section  is  applied  to  county  council  accounts,3  and  to  the 
accounts  of  hospital  committees  under  the  Isolation  Hospitals 
Act,  1 893, 4 as  well  as  to  the  accounts  above  mentioned. 

Notice  of  Audit. — There  must  be  not  less  than  fourteen  clear 
days  between  the  day  on  which  the  notice  is  published  and  the 
day  on  which  the  audit  is  held,  for  it  is  settled  that  an  interval 
of  a certain  number  of  days  at  least  must  be  reckoned  exclusively 
of  both  of  the  days  between  which  the  interval  is  to  elapse.5 

By  their  order  of  20th  May,  1895,  above  mentioned,  the 
Local  Government  Board  have  modified  the  provisions  of  sub- 
sect. (3)  for  the  purposes  of  the  accounts  of  parish  councils  and 
parish  meetings.  And  by  their  order  of  26th  July,  1895,  also 
above  mentioned,  they  have  modified  the  sub-section  for  the 
purposes  of  joint  committees  of  district  councils  and  joint 
committees  of  district  councils  and  parish  councils  or  parish 
meetings. 

Disallowances  and  Surcharges. — The  power  given  to  the 
auditor  to  surcharge  sums  lost  by  the  negligence  or  misconduct 
of  any  accounting  person,  or  any  sums  not  brought  into 
account  by  such  person,  follows  the  precedent  of  the  Poor 
Law  Amendment  Act,  18  44. 6 

Certiorari. — The  following  are  the  conditions  upon  which 
writs  of  certiorari  are  issued,  and  the  powers  of  the  Queen’s 
Bench  Division  of  the  High  Court,  with  respect  to  allowances, 
disallowances,  and  surcharges,  under  the  poor  law. 

“It  shall  be  lawful  for  every  person  aggrieved  by  such  allow- 
ance, and  for  every  person  aggrieved  by  such  disallowance  or 
surcharge,  if  such  last-mentioned  person  have  first  paid  or 
delivered  over  to  any  person  authorized  to  receive  the  same  all 
such  money,  goods,  and  chattels  as  are  admitted  by  his  account 
to  be  due  from  him  or  remaining  in  his  hands,  to  apply  to  the 
Court  of  Queen’s  Bench  [Queen’s  Bench  Division  of  the  High 

(1)  42  Viet.  c.  6,  s.  11,  and  (4)  56  & 57  Viet.  c.  68,  s.  25. 

Sched.  11.,  post.  (5)  See  post,  p.  1685. 

(2)  Ante,  p.  551.  (6)  7 & 8 Viet.  c.  101,  s.  32  j see 

(3)  51  & 52  Viet.  c.  41,  s.  71  (3).  also  11  & 12  Viet.  c.  91,  s.  5. 
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Court  of  Justice]  for  a writ  of  certiorari  to  remove  into  the  said  38  & 39  Viet. 
Court  the  said  allowance,  disallowance,  or  surcharge,  in  the  like  c‘  s'247,  n‘ 
manner  and  subject  to  the  like  conditions  as  are  provided  in 
respect  of  persons  suing  forth  writs  of  certiorari  for  the  removal 
of  orders  of  justices  of  the  peace,1  except  that  the  condition  of 
such  (sic)  recognizance  shall  be,  to  prosecute  such  certiorari , 
at  the  costs  and  charges  of  such  person,  without  any  wilful  or 
affected  delay,  and  if  such  allowance,  disallowance,  or  surcharge 
be  confirmed,  to  pay  to  such  auditor  or  his  successor,  within 
one  month  after  the  same  may  be  confirmed,  his  full  costs  and 
charges,  to  be  taxed  according  to  the  course  of  the  said  Court, 
and  except  that  the  notice  of  the  intended  application,  which 
shall  contain  a statement  of  the  matter  complained  of,  shall  be 
given  to  such  auditor  or  his  successor,  who  shall  in  return  to 
such  writ  return  a copy  under  his  hand  of  the  entry  or  entries 
in  such  book  of  account  to  which  such  notice  shall  refer,  and 
shall  appear  before  the  said  Court,  and  defend  the  allowance, 
disallowance,  or  surcharge  so  impeached  in  the  said  Court,  and 
shall  be  reimbursed  all  such  costs  and  charges  as  he  may  incur 
in  such  defence  out  of  the  poor-rates  of  the  union  or  parish 
respectively  interested  in  the  decision  of  the  question,  unless  the 
said  Court  make  any  order  to  the  contrary ; and  on  the  removal 
of  such  allowance,  disallowance,  or  surcharge  the  said  Court 
shall  decide  the  particular  matter  of  complaint  set  forth  in  such 
statement,  and  no  other ; and  if  it  appear  to  such  Court  that  the 
decision  of  the  said  auditor  was  erroneous,  they  shall,  by  rule  of 
the  Court,  order  such  sum  of  money  as  may  have  been  impro- 
perly allowed,  disallowed,  or  surcharged  to  be  paid  to  the  party 
entitled  thereto  by  the  party  who  ought  to  repay  or  discharge 
the  same ; and  they  may  also,  if  they  see  fit,  by  rule  of  the 
Court,  order  the  costs  of  the  person  prosecuting  such  certiorari 
to  be  paid  by  the  parish  or  union  to  which  such  accounts  relate, 
as  to  such  Court  may  seem  fit ; which  rules  of  Court  respec- 
tively shall  be  enforced  in  like  manner  as  other  rules  of  the 
said  Court  are  enforceable.”2  With  regard  to  the  enforcement 
of  rules  of  Court,  see  the  note  to  sect.  294. 

Appeals  to  Local  Government  Board. — Any  person  aggrieved 
by  an  allowance,  disallowance,  or  surcharge,  in  lieu  of  making 
application  to  the  Queen’s  Bench  Division  for  a writ  of  certiorari , 
may  apply  to  the  Local  Government  Board  “ to  inquire  into 
and  to  decide  upon  the  lawfulness  of  the  reasons  stated  by  the 
auditor  for  such  allowance,  disallowance,  or  surcharge,  and  it 
shall  thereupon  be  lawful  for  the  said  [Board]  to  issue  such 
order  therein,  under  their  seal,  as  they  may  deem  requisite  for 
determining  the  question.”  3 

Where  an  appeal  is  made  to  the  Local  Government  Board 
against  any  allowance,  disallowance,  or  surcharge  made  by  any 

(1)  5 & 6 Will.  & M.  c.  11;  the  Crown  Offices  Rules,  1886. 

5 Geo.  2,  c.  19,  ss.  2,  3;  5 & 6 (2)  7 & 8 Viet.  c.  101,  s.  35. 

Wm.  4,  c.  33,  now  superseded  by  (3)  Ibid.  s.  36. 
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39  Viet,  auditor  in  the  accounts  of  any  guardians,  overseers,  or  their 
s-247>  n-  officers,  the  Board  may  “ decide  the  same  according  to  the 
merits  of  the  case ; and  if  they  shall  find  that  any  disallowance 
or  surcharge  shall  have  been  or  shall  be  lawfully  made,  but 
that  the  subject-matter  thereof  was  incurred  under  such  cir- 
cumstances as  make  it  fair  and  equitable  that  the  disallow- 
ance or  surcharge  should  be  remitted,  they  may  ....  direct 
that  the  same  shall  be  remitted,  upon  payment  of  the  costs,  if 
any,  which  may  have  been  incurred  by  the  auditor  or  other 
competent  authority  in  the  enforcing  of  such  disallowance  or 
surcharge.’’ 1 And,  by  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876, 2 “where  an  auditor  shall  have  allowed, 
disallowed,  or  surcharged  a sum  in  any  account  rendered  to 
him  jointly,  and  an  appeal  shall  be  made  against  the  same,  the 
decision  of  the  auditor  may  be  reversed  by  the  Court  or  the 
Local  Government  Board,  as  the  case  may  be,  and  the  dis- 
allowance or  surcharge  may  be  remitted  by  the  said  Board  in 
favour  of  one  or  more  of  the  persons  appealing  only  without 
discharging  the  other  person  or  persons  against  whom  such 
decision  of  the  auditor  was  pronounced.” 

The  Local  Government  Board  have  issued  “ instructions  for 
members  and  officers  of  local  authorities  as  to  the  mode  of 
appealing  to  the  Local  Government  Board  against  disallow- 
ances and  surcharges  by  a district  auditor.” 3 The  Board 
have  requested  that  when  an  auditor  makes  any  disallowance 
or  surcharge  at  an  audit  of  the  accounts  of  a local  board,  he 
will  make  a report  thereon  according  to  a prescribed  form.4 

An  auditor  had  disallowed  an  item  for  cab  hire  for  the 
members  of  a District  Board  in  the  Metropolis.  The  district 
was  a very  large  one,  and  the  members  had  a long  distance  to 
go  to  attend  to  their  duties.  The  Court  said  these  persons 
had  duties  which  they  were  bound  to  perform.  If  they  went 
from  the  committee  room  to  go  and  view  some  of  the  works, 
they  might  take  conveyances.  There  was  no  power  in  the 
Court  to  allow  such  an  item.  The  Court  considered  that  all 
the  expenditure  was  in  the  discretion  of  the  auditor.5 

Recovery  of  certified  Sums. — By  the  Poor  Law  Amendment 
Act,  1 844,  all  moneys  certified  by  a poor-law  auditor  to  be  due 
are  recoverable  as  so  certified  from  all  or  any  of  the  persons 
making  or  authorizing  the  illegal  payment,  or  otherwise 
answerable  for  such  moneys,  and  they  were  to  be  recovered  on 
the  application  of  the  auditor  or  of  any  auditor  subsequently 
appointed,  or  by  any  person  for  the  time  being  entitled  or 
authorized  to  receive  the  same,  in  the  same  manner  as 
penalties  and  forfeitures  may  be  recovered  under  the  Poor 


(1)  11  & 12  Viet.  c.  91,  s.  4; 
amended  by  29  & 30  Viet.  c.  1 13, 


(4)  Instructional  Letter,  2Cth 
February,  1872. 


>•3' 

(2)  39  & 40  Viet.  c.  61,  s.  38. 

(3)  Post,  Part  III. 


(5)  Teg.  v.  Plumstead  Board  of 
Works,  Times  newspaper,  2nd  June, 
1870. 
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Law  Amendment  Act,  1834, 1 that  is,  by  distress  and  sale  of  3s  39  Viet, 
the  goods  and  chattels  of  the  person  liable  to  pay  the  money  c-  55>  s>247>  n- 
certified  to  be  due.2 

The  limitation,  by  the  Summary  Jurisdiction  Act,  1848, 3 of 
the  time  for  making  a complaint  or  laying  an  information  does 
not  apply  to  these  proceedings  by  an  auditor  to  recover 
certified  sums,  but  “no  auditor  shall  commence  any  such 
proceeding  after  the  lapse  of  nine  calendar  months  from  the 
disallowance  or  surcharge  by  such  auditor,  or,  in  the  event  of 
an  application  by  way  of  appeal  against  the  same  to  the  Court 
of  Queen’s  Bench  [Queen’s  Bench  Division  of  the  High  Court] 
or  to  the  Poor  Law  Board  [Local  Government  Board],  after 
the  lapse  of  nine  calendar  months  from  the  determination 
thereupon.”  4 

By  the  Summary  Jurisdiction  Act,  1884,  “ the  payment  of 
any  sum  certified  by  a district  auditor  to  be  due  in  accordance 
with  the  Poor  Law  Amendment  Act,  1844,  and  the  Acts 
amending  the  same,  or  with  any  other  Act  may,  together  with 
the'  costs  of  the  proceedings  for  the  recovery  thereof,  be 
enforced  in  like  manner  as  if  it  were  a sum  due  in  respect  of 
the  poor-rate,”  5 that  is,  by  distress  and  sale  of  the  defaulter’s 
goods  under  a warrant  of  justices  without  any  previous  order  to 
pay  being  made  by  such  justices ; the  same  Act  providing 
that  “nothing  in  this  Act  shall  alter  the  procedure  for  the 
recovery  of  or  any  remedy  for  the  non-payment  of  any  poor- 
rate,  or  of  any  rate  or  sum  the  payment  of  which  is  not 
adjudged  by  the  conviction  or  order  of  a court  of  summary 
jurisdiction.” 6 This  Act  does  not  expressly  repeal  sect.  99 
of  the  Poor  Law  Amendment  Act,  1834,  and  it  seems  doubtful 
in  the  first  place  whether  proceedings  may  still  be  taken  under 
that  section  at  the  option  of  the  auditor,  and  in  the  second 
place  whether  the  limitation  of  time  above  mentioned  is 
applicable  where  the  proceedings  are  taken  under  the  Summary 
Jurisdiction  Act,  1884.  It  is  also  questionable  whether  the 
power  of  the  justices  to  commit  the  defendant  to  prison  in 
default  of  distress,  which  is  only  indirectly  a mode  of  enforcing 
payment,  is  applicable  to  the  recovery  of  certified  sums. 

“ In  any  proceedings  to  be  taken  by  an  auditor,  or  by  his 
attorney  [solicitor],  before  justices,  to  recover  sums  certified  by 
him  to  be  due,  it  shall  be  sufficient  for  him  to  produce  a certi- 
ficate of  his  appointment  under  the  seal  of  the  Poor  Law  Com- 
missioners [Local  Government  Board],  or  of  the  commissioners 
aforesaid  [viz.  the  Poor  Law  Board],  and  to  state  and  prove 
that  the  audit  was  held,  that  the  certificate  was  made  in  the 
book  of  account  of  the  union  or  parish  to  which  the  same 
relates,  and  that  the  sum  certified  to  be  due  had  not  been  paid 
to  the  treasurer  of  the  guardians  of  the  union  or  of  the  parish, 

(1)  4 & 5 Wm.  4,  c.  76,  s.  99.  (4)  12  & 13  Viet.  c.  103,  s.  9. 

(2)  7 & 8 Viet.  c.  101,  s.  32.  (5)  47  & 48  Viet.  c.  43,  s.  II. 

(3)  11  & 12  Viet.  c.  43,  s.  11.  (6)  Ibid.  s.  10. 
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38  & 39  Viet.  as  the  case  may  require,  within  seven  days  after  the  same  had 
,c-  55>s-247j  n-  been  so  certified,  nor  within  three  clear  days  before  the  laying 
of  the  information,  of  which  non-payment  a certificate  in  writing 
purporting  to  be  signed  by  the  treasurer,  shall  be  sufficient 
proof  on  the  part  of  the  auditor  ; and  if  at  the  hearing  of  such 
information  it  shall  be  proved  that  the  said  sum  had  been  paid 
to  the  treasurer  subsequently  to  the  date  of  such  last-mentioned 
certificate,  the  costs  incurred  by  such  auditor  shall  be  paid  by 
the  party  against  whom  the  information  shall  be  laid,  unless  he 
prove  that  notice  of  such  payment  had  been  given  to  the 
auditor  twenty-four  hours  at  least  prior  to  the  laying  of  the 
information.”  1 

The  certificate  of  the  auditor  that  the  money  is.  due  will  be 
final,  if  it  be  not  appealed  against,  as  in  the  case  of  a poor-law 
audit.2  But  payment  of  the  amount  certified  to  the  proper 
officer  subsequently  to  the  date  to  which  the  certificate  relates 
may  of  course  be  proved  if  proceedings  are  taken,  as  they  were 
in  one  case  notwithstanding  such  payment.3 

The  auditor’s  costs  will  be  payable  by  the  local  authority, 
even  though  he  may  fail  to  obtain  a distress  warrant  for  the 
certified  sum.4 

Report  of  Auditor  and  Abstract  of  Accounts. — By  their  above 
mentioned  Orders  of  May  20  and  July  26,  1895,  the  Local 
Government  Board  have  nulified  sub-sect.  (10)  for  the  purposes 
of  the  accounts  of  rural  district  councils,  parish  councils  and 
parish  meetings,  and  of  joint  committees  of  district  councils, 
and  of  joint  committees  of  district  councils  and  parish  councils 
or  parish  meetings. 

Improvement  Commissioners. — The  concluding  clause  of  the 
above  section  is  in  accordance  with  previous  decisions  of  the 
Court  of  Queen’s  Bench.5 


Audit  of 
accounts 
of  rural 
authority. 
P.H.  1872, 
s.  49. 


Sect.  248.  [The  accounts  under  this  Act  of  every  rural 
authority  shall  he  audited  by  the  same  persons  and  in  every 
respect  in  the  same  manner  as  the  accounts  of  guardians  are 
audited  under  the  Acts  for  the  relief  of  the  poor  for  the  time 
being  in  for ce.\ 

The  accounts  of  the  overseers  collecting  or  paying  any 
money  for  the  purposes  of  this  Act  shall  be  audited  in  the 
same  manner  as  the  accounts  of  overseers  collecting  or 
paying  any  money  for  the  purposes  of  the  Acts  relating 
to  the  relief  of  the  poor  for  the  time  being  in  force. 


(1)  11  & 12  Viet.  c.  91,  s.  9. 

(2)  See  Reg.  v.  Finnis , 1 E.  & E. 
935  ; 28  L.  J.  M.  C.  201  ; 5 Jur. 

(n.s.)  791  ; 23  J.  P.  692  ; Reg.  v. 
Brecknock  JJ .,  7 E.  & B.  951,  n.  j 
Reg.  v.  Linford , 7 E.  & B.  950 ; 

Reg.  v.  Denbighshire  JJ.,  33  L.  T. 

(O.S.)  145. 


(3)  Reg.  v.  Fordham,  L.  R.  8 
Q.  B.  501  ; 42  L.  J.  M.  C.  153; 
22  W.  R.  85. 

(4)  Prest  v.  Guardians  of  Royston 
Union,  33  L.  T.  (n.s.)  564:  24 
W.  R.  174. 

(5)  Gibson  v.  Bell,  39  J.  P.  421. 


Audit. 
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An  auditor  shall,  with  respect  to  the  accounts  audited  3^&  39  Viet, 
under  this  section,  have  the  like  powers  and  be  subject  to  c’  55,  s‘  24  ' 
the  like  obligations  in  every  respect  as  in  the  case  of  an 
audit  under  the  Acts  relating  to  the  relief  of  the  poor, 
and  any  person  aggrieved  by  the  decision  of  the  auditor 
shall  have  the  like  rights  and  remedies  as  in  the  case  of 
such  last-mentioned  audit. 

Note. — Accounts  of  Rural  Authority. — With  reference  to 
the  mode  in  which  these  accounts  are  to  be  kept,  see  sect.  245 
and  the  note  to  that  section. 

The  above  section  is  repealed  “ except  so  far  as  it  relates 
to  overseers,”  by  sect.  89  and  Sched.  II.  of  the  Local  Govern- 
ment Act,  1894  ; and  sect.  58  of  that  Act  requires  the  accounts 
of  rural  district  councils,  their  committees  and  officers,  to  be 
audited  half-yearly  by  the  district  auditors,  and  applies  to  such 
audit  the  enactments  relating  to  the  audit  of  the  accounts  of 
urban  sanitary  authorities  and  their  officers,  as  to  which  see 
sect.  247  of  the  present  Act  and  the  note  thereto. 

With  regard  to  the  taxation  and  allowance  of  law  bills,  see 
the  following  section  of  this  Act;  and  see  sect.  250  with  regard 
to  the  audit  of  the  accounts  of  officers  of  the  rural  sanitary 
authority. 

Sect.  249.  On  the  application  of  any  local  authority  Taxation  of 
whose  accounts  are  required  by  this  Act  to  be  audited  to  bill  of 
the  clerk  of  the  peace  of  the  county  in  which  the  district  solicitor  or 
of  such  authority  is  wholly  or  in  part  situated,  the  said  p n!T^72 
clerk  or  his  deputy  shall  tax  any  bill  due  to  any  solicitor  s.  50. 

[or  attorney ] in  respect  of  legal  business  performed  on  P.H.  1874, 
behalf  of  such  authority ; and  the  allowance  of  any  sum  s*  39- 
on  such  taxation  shall  be  prima  facie  evidence  of  the 
reasonableness  of  the  amount,  but  not  of  the  legality  of 
the  charge. 

The  clerk  of  the  peace  shall  be  allowed  for  such  taxa- 
tion a remuneration  after  the  rate  to  be  fixed  by  the 
master  of  the  Crown  Office,  and  declared  by  an  order  of 
the  Local  Government  Board. 

If  any  such  bill  is  not  taxed  by  the  clerk  of  the  peace 
or  some  other  duly  authorized  taxing  officer  before  being 
presented  to  the  auditors  or  auditor,  the  decision  of  the 
auditors  or  auditor  upon  the  reasonableness  and  the 
legality  of  the  charge  shall  be  final. 

Note. — Allowance  to  Clerk  of  the  Peace, — Under  the  second 
clause  of  the  above  section  the  Local  Government  Board  have 
ordered  “ that  the  clerk  of  the  peace  of  every  county  or  place 
in  England  and  Wales  shall  be  allowed  after  the  rate  of  4 d.  per 
sheet  or  folio  of  7 2 words  for  the  taxation  of  every  bill  due  to 
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38  & 39  Viet.  any  solicitor  in  respect  of  legal  business  performed  on  behalf 
c.  55>  s-249>  n-  0f  any  iocai  authority  whose  accounts  are  required  by  that  Act 
(i.e.  the  Public  Health  Act,  1875)  to  be  audited.”1 

Finality  of  Auditor's  Decision. — The  above  section  is  similar 
to  sect.  39  of  the  Poor  Law  Amendment  Act,  1844, 2 with 
respect  to  which  it  was  held  that  the  right  of  a person  aggrieved 
to  apply  under  sect.  35  of  the  same  Act,3  for  a certiorari  to 
remove  the  allowance  or  disallowance  by  the  auditor  of  a law 
bill,  is  confined  to  cases  in  which  the  bill  has  been  taxed  by 
the  clerk  of  the  peace  before  it  is  presented  to  the  auditor,  and 
that  if  it  has  not  been  so  taxed  the  decision  of  the  auditor  on 
the  reasonableness  as  well  as  the  legality  of  the  charges  in  the 
bill  is  final.4 

A district  auditor  was  held  to  have  no  power  to  reopen 
accounts  which  had  previously  been  audited.5 


Auditor 
to  audit 
accounts 
of  officers. 
P.H.  1874, 
s.  38. 


Sect.  250.  The  accounts  under  this  Act  of  officers  or 
assistants  of  any  local  authority  who  are  required  to 
receive  moneys  or  goods  on  behalf  of  such  authority  shall 
be  audited  by  the  auditors  or  auditor  of  the  accounts  of 
such  authority,  with  the  same  powers  incidents  and  con- 
sequences as  in  the  case  of  such  last-mentioned  accounts. 

Note. — Accounts  of  Officers. — See  sect.  195,  under  which 
the  officers  and  servants  are  to  account  to  the  local  authority. 
Sect.  246  provides  for  the  audit  of  the  accounts  of  the  urban 
authorities  of  municipal  boroughs ; sect.  247  for  the  audit  of 
accounts  of  other  urban  authorities. 

The  last-mentioned  section  and  the  present  section  are 
applied  by  the  Local  Government  Act,  1894,  to  the  audit  of 
the  accounts  of  non-municipal  district  councils  both  urban  and 
rural,  and  parish  councils  and  parish  meetings,  and  to  the  audit 
of  the  accounts  of  committees  and  officers  of  such  councils 
and  meetings,  including  those  of  any  joint  committee  appointed 
by  a municipal  and  a non-municipal  council.6  The  present 
section  and  sect.  247  are  applied  by  the  Local  Government 
Act,  1888,  to  the  accounts  of  county  councils  and  their  officers,7 
and  to  those  of  hospital  committees  under  the  Isolation 
Hospitals  Act,  1893,  and  their  officers.8 

The  accounts  under  the  Allotments  Acts  of  the  officers  and 


of  the  allotment  managers  are 
and  to  be  audited  in  the  same 
present  Act.9 

(1)  See  the  London  Gazette , 24th 
April,  1877. 

(2)  7 & 8 Viet.  c.  101,  s.  39. 

(3)  Q-v-  ante,  p.  559. 

(4)  Reg.  v.  Hunt , 6 E.  & B.  408 ; 
s.c.  nom.  Reg.  v.  Napton  Over - 
seers , 25  L.  J.  Q.  B.  296;  2 Jur. 
(N.S.)  1138  ; 20  J.  P.  581. 

(5)  Reg.  v.  Chiddmgstone,  2 B.  & 


required  to  be  kept  separate, 
manner  as  accounts  under  the 


S.  294  ; 31  L.  J.  M.  C.  121 ; 6 L.  T. 
(N.S.)  44  ; 26  J.  P.  246. 

(6)  56  & 57  Viet.  c.  73,  s.  58 ,post, 
and  see  the  note  to  sect.  247. 

(7)  51  & 52  Viet.  c.  41,  s.  71  (3)* 

(8)  56  & 57  Viet.  c.  68,  s.  25, 
post. 

(9)  50  & 51  Viet.  c.  48,  s.  10  (6), 
post. 
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38  & 39  Viet, 
c.  55)  s.  251. 


PART  VII. 

LEGAL  PROCEEDINGS. 


Prosecution  of  Offences  and  Recovery  of  Penalties,  &c. 

Sect.  251.  All  offences  under  this  Act,  and  all  penal-  Summary 
ties,  forfeitures,  costs,  and  expenses  under  this  Act  proceedings 
directed  to  be  recovered  in  a summary  manner,  or  the  ior  °^®nce^ 
recovery  of  which  is  not  otherwise  provided  for,  may  be  pjp  s?  129°* 
prosecuted  and  recovered  in  manner  directed  by  the  &c.  ’ 
Summary  Jurisdiction  Acts  before  a court  of  summary 
jurisdiction.  The  court  of  summary  jurisdiction,  when 
hearing  and  determining  an  information  or  complaint 
under  this  Act,  shall  be  constituted  of  two  or  more 
justices  of  the  peace  in  petty  sessions,  sitting  at  a place 
appointed  for  holding  petty  sessions,  or  of  some  magis- 
trate or  officer  for  the  time  being  empowered  by  law  to 
do  alone  any  act  authorized  to  be  done  by  more  than 
one  justice  of  the  peace  sitting  at  some  court  or  other 
place  appointed  for  the  administration  of  justice. 


Note. — Summary  Jurisdiction  Acts. — These  Acts  are,  by 
sect.  4,  the  Summary  Jurisdiction  Act,  1848,1  and  any  Act 
amending  the  same ; and  a “ court  of  summary  jurisdiction  ” 
by  the  same  section  means  “ any  justice  or  justices  of  the 
peace,  stipendiary  or  other  magistrate  or  officer  by  whatever 
name  called,  to  whom  jurisdiction  is  given  by  the  Summary 
Jurisdiction  Acts  or  any  Acts  therein  referred  to.”  The 
amending  Acts  are  an  Act  of  1857  providing  for  the  statement 
of  cases  for  the  opinion  of  the  court,2  the  Summary  Jurisdiction 
Act,  1879, 3 the  Summary  Jurisdiction  (Process)  Act,  1881, 4 
and  the  Summary  Jurisdiction  Act,  1884.5 

Any  information,  complaint,  warrant,  or  summons  made  or 
issued  for  the  purposes  of  the  Public  Health  Acts  may  contain 
in  the  body  thereof  or  in  a schedule  thereto  several  sums.6 

_ Disqualification  of  Justices. — With  regard  to  the  disqualifica- 
tion of  justices  for  acting  in  certain  cases  by  reason  of 
personal  interest,  see  the  note  to  sect.  258.  By  that  section 
the  mere  fact  that  a justice,  before  whom  a matter  arising 
under  this  Act  is  brought,  is  a member  of  the  local  authority, 


(1)  11  & 12  Viet.  c.  43.  (5)  47  & 48  Viet.  c.  43. 

(2)  20  & 21  Viet.  c.  43.  (6)  53  & 54  Viet.  c.  59,  s.  8, 

(3)  42  & 43  Viet.  c.  49.  post. 

(4)  44  & 45  Viet.  c.  24. 
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38  & 39  Viet,  or  a ratepayer,  or  one  of  a class  of  persons  interested  in  any 
c.  55,s.25i,n.  rate  or  fun(j  Qut  w]1icj1  expenses  under  the  Act  are  pay- 
able, does  not  disqualify  him  from  acting  as  a justice  in  the 
matter. 

Stipendiary  Magistrates . — By  the  Stipendiary  Magistrates  Act, 
1858,  “ every  stipendiary  magistrate  appointed  for  any  city, 
town,  liberty,  borough,  place,  or  district,  sitting  at  a police 
court  or  other  place  appointed  in  that  behalf,  shall  have  power 
to  do  alone  any  act  and  to  exercise  alone  any  jurisdiction 
which  under  *any  law  now  in  force,  or  any  law  not  containing  an 
express  enactment  to  the  contrary,  hereafter  to  be  made,  may 
be  done  or  exercised  by  two  justices  of  the  peace,  and  all  the 
provisions  of  any  Act  of  Parliament  auxiliary  to  the  jurisdiction 
of  such  justices  shall  be  applicable  to  the  jurisdiction  of  such 
stipendiary  magistrate.”  1 “ The  authority  and  jurisdiction 

given  to  a stipendiary  magistrate  by  the  enactment  herein- 
before contained  shall  extend  and  apply  as  well  to  the  cases 
where  the  act  or  jurisdiction  is  or  may  be  expressly  required  to 
be  done  or  exercised  by  justices  sitting  or  acting  in  petty 
sessions  as  to  other  cases,  and  any  enactment  authorizing  or 
requiring  persons  to  be  summoned  or  to  appear  at  such  petty 
sessions  shall  in  the  like  cases  authorize  or  require  persons  to 
be  summoned  or  to  appear  before  the  stipendiary  magistrate 
having  jurisdiction  at  the  police  court  or  other  place  appointed 
for  his  sitting.”  2 

Under  the  Stipendiary  Magistrates  Act,  1863, 3 non-municipal 
urban  authorities  of  districts  having  twenty-five  thousand 
inhabitants,  may  apply  to  the  Secretary  of  State  for  the 
appointment  of  a stipendiary  magistrate,  and  may  fix  the 
salary  to  be  paid  to  him  and  his  clerk  out  of  the  local  rates, 
and  provide  a police  office.  In  a municipal  borough,  the 
council  may  apply  to  the  Secretary  of  State  by  petition  for  the 
appointment  of  a stipendiary  magistrate.4 

Limitation  of  Time. — The  time  within  which  summary  pro- 
ceedings may  be  taken  after  the  occurrence  of  the  cause  of 
complaint  is  limited  to  six  months  by  the  Summary  Jurisdiction 
Act,  1848  : see  the  note  to  sect.  252. 

Imprisonment  for  Debt. — By  the  Debtors  Act,  1869, 5 
which  is  not  repealed  by  the  Bankruptcy  Act,  1883,6  “ with 
the  exceptions  hereinafter  mentioned,  no  person  shall,  after 
the  commencement  of  this  Act,  be  arrested  or  imprisoned 
for  making  default  in  payment  of  a sum  of  money.  There 
shall  be  excepted-  from  the  operation  of  the  above  enactment : 

(1)  default  in  payment  of  a penalty,  or  sum  in  the  nature  of 
a penalty,  other  than  a penalty  in  respect  of  any  contract : 

(2)  default  in  payment  of  any  sum  recoverable  summarily  before 
a justice  or  justices  of  the  peace. 

(1)  21  & 22  Viet.  c.  73,  s.  1.  (4)  45  & 46  Viet.  c.  50,  s.  i6r. 

(2)  Ibid.  s.  2.  (5)  32  & 33  Viet.  c.  62,  s.  4. 

(3)  26  & 27  Viet.  c.  97,  ss.  3,  4.  (6)  46  & 47  Viet.  c.  52. 
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VII.] 

Jurisdiction  of  County  Court. — Demands  below  J 50,  which  38  & 39  Wet. 
are  by  this  Act  recoverable  in  a summary  manner,  may  at  the  c*  55>  S*1 25I>  n- 
option  of  the  local  authority  be  recovered  in  the  county  court 
instead.1 

In  other  cases  in  which  expenses,  &c.,  are  to  be  recovered 
as  damages  by  proceedings  before  the  justices,  an  action  will 
not  lie  for  their  recovery.2  Denison,  J.,  laid  it  down  as  a 
rule  that  where  a new  statute  prescribes  a particular  remedy, 
no  other  remedy  can  be  taken  ; 3 and  where  a pecuniary 
obligation  is  created  by  a statute,  and  a remedy  expressly 
given  for  enforcing  it,  that  remedy  must  be  adopted.4 5 

But  in  the  case  of  the  existence  of  a specific  legal  right,  and 
the  absence  of  an  effectual  remedy,  proceedings  by  mandamus 
may  be  taken.5 

Where  a statute  creates  a new  offence  by  prohibiting  and 
making  unlawful  anything  that  was  before  lawful,  and  appoints 
a specific  remedy  against  such  new  offence  by  a particular 
method  of  proceeding,  that  particular  method  of  proceeding 
must  be  pursued  and  no  other.6  There  is,  however,  a distinc- 
tion between  a substantive  independent  clause  and  a pro- 
hibition sub  modo.  Per  Denison,  J.,  “ where  an  offence  is  not 
so  at  common  law,  but  made  an  offence  by  Act  of  Parliament ; 
yet  an  indictment  will  lie  where  there  is  a substantive  pro- 
hibitory clause  in  such  Act  of  Parliament : (though  there  be 
afterwards  a particular  provision,  and  a particular  remedy 
given :)  but  it  is  otherwise  where  the  Act  is  not  prohibitory ; 
but  only  inflicts  the  forfeiture  and  specifies  the  remedy.”  7 

Appeal. — Summary  proceedings  are  not  to  be  quashed  for 
want  of  form,  nor  removed  to  the  High  Court  of  Justice  except 
on  special  case.8  With  regard  to  appeals  to  the  Local  Govern- 
ment Board  against  expenses  which  a local  board  may  recover 
in  a summary  manner,  see  sect.  268  ; and  as  to  appeals  to 
quarter  sessions  against  summary  convictions,  &c.,  see  sect.  269, 
and  note. 

Sect.  252.  [General  provisions  as  to  summary  pro- 
ceedings.] 


Note. — Limitation  of  lime  for  summary  Proceedmgs. — The 
first  clause  of  this  section  is  repealed  by  the  Summary  Juris- 


(1)  Sect.  261,  post. 

(2)  See  May or , &c.,  of  Blackburn 
v.  Parkinson , 1 E.  & E.  71  ; 28  L.  J. 
M.  C.  7 ; 5 Jur.  (n.s.)  572. 

(3)  Stevens  v.  Evans,  2 Burr. 
1157- 

(4)  St.  Patter  as  Vestry  v.  Batter- 
bury , 2 C.  B.  (n.s.)  477  ; 26  L.  J. 
C.  P.  243;  3 Jur.  (N.s.)  1106. 

(5)  Rex  v.  Nottingham  Water- 
works Company , 6 A.  & E.  355  ; 
I N.  & P.  480. 


(6)  Reg.  v.  Lovibond ',  24  L.  T. 
(N.S.)  357  ; 19  W.  R.  753  ; 36  J.  P. 
20 ; Reg.  v.  Wigg , 2 Salk.  460  ; 
Atkinson  v.  Newcastle  6°  Gateshead 
Waterworks  Company , post , p.  652  ; 
McColla  v.  Clacton-on-Sea  Gas  6° 
Water  Company , post , p.  865. 

(7)  Rex  v.  Wright,  I Burr.  547. 
Followed  in  Reg.  v.  Buchanan , 
8 Q.  B.  883  ; 15  L.  J.  Q.  B.  227  ; 
and  see  post,  p.  1387. 

(8)  See  s.  262,  post. 
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38  & 39  Viet,  diction  Act,  1884.1  It  contained  a similar  limitation  of  the 
c-  55> s-  252>  n-  time  for  taking  summary  proceedings  under  the  Act  to  that 
which  is  applicable  generally,  and  is  contained  in  the  Summary 
Jurisdiction  Act,  1848,  with  respect  to  any  information  “laid 
before  one  or  more  of  Her  Majesty’s  justices  of  the  peace  for 
any  county,  riding,  division,  liberty,  city,  borough,  or  place 
within  England  or  Wales,  that  any  person  has  committed  or 
is  suspected  to  have  committed  any  offence  or  act  within  the 
jurisdiction  of  such  justice  or  justices  for  which  he  is  liable  by 
law,  upon  a summary  conviction  for  the  same  before  a justice 
or  justices  of  the  peace,  to  be  imprisoned  or  fined,  or  otherwise 
punished,”  and  with  respect  to  any  complaint  “ made  to  any 
such  justice  or  justices  upon  which  he  or  they  have  or  shall 
have  authority  by  law  to  make  any  order  for  the  payment  of 
money  or  otherwise,” 2 viz. : “In  all  cases  where  no  time  is 
already  or  shall  hereafter  be  specially  limited  for  making  any 
such  complaint  or  laying  any  such  information  in  the  Act  or 
Acts  of  Parliament  relating  to  each  particular  case,  such  com- 
plaint shall  be  made  and  such  information  shall  be  laid  within 
six  calendar  months  from  the  time  when  the  matter  of  such 
complaint  or  information  respectively  arose.”  3 

On  a prosecution  under  the  General  Turnpike  Act  of  182 2, 4 
for  encroaching  on  a road,  it  was  held  that  the  time  com- 
menced to  run  from  the  date  when  the  building,  &c.,  first 
constituted  a substantial  encroachment  on  the  road.5 

Where  the  offence  is  a continuing  offence,6  the  six  months’ 
limitation  does  not  apply.7  But  a conviction  imposing  a 
penalty  of  is.  a day  for  193  days  for  disobeying  a closing 
order  under  the  Public  Health  (London)  Act,  1891, 8 was 
quashed  on  the  ground  that  it  was  for  an  offence  extending 
over  more  than  six  months  from  the  time  when  the  matter  of 
complaint  arose.9 

Nor  does  it  apply  to  the  enforcement  of  the  “charge  on 
the  premises  ” for  expenses  of  private  improvements  under 
sect.  25 7. 10  But  it  applies  to  proceedings  taken  in  the  county 
court  under  sect.  261  : see  the  note  to  that  section. 

In  the  year  1854  certain  permanent  improvements  were 
completed  by  a local  board  upon  premises  in  a town  within 
their  jurisdiction.  A receiver  of  the  rents  of  these  premises, 
appointed  by  the  Court  of  Chancery  in  1853  and  1854,  agreed 
with  the  local  board  that  the  expenses  should  be  raised  by 
mortgage,  and  notice  of  the  same  was  given  to  the  receiver, 
who  paid  £30  in  part  payment  thereof.  Afterwards,  having 

661 ; 30  W.  R.  949 ; 46  J.  P.  567. 


(1)  47  & 48  Viet.  c.  43,  s.  4,  and 
sched. 

(2)  See  11  & 12  Viet.  c.  43,  s.  1. 

(3)  Ibid.,  s.  II. 

(4)  3 Geo.  IV.,  c.  126,  s.  118. 

(5)  Hyde  v.  Entwistle , 52  L.  T. 
(N.S.)  760;  49  J.  P.  517. 

(6)  See  ante,  p.  439. 

(7)  Rumball  v.  Schmidt,  L.  R. 
8 Q.  B.  D.  603  ; 46  L.  T.  (n.s.) 


See  also  ante,  p.  439. 

(8)  54  & 55  Viet.  c.  76,  s.  5 (9). 

(9)  Reg.  v.  Slade,  L.  R.  1895, 
2 Q.  B.  247  ; 64  L.  J.  M.  C.  232 ; 
73  L.  T.  (n.s.)  343;  59  J.  P.  47 1- 

(10)  Tottenham  Local  Board  v. 
Rowell,  L.  R.  15  Ch.  D.  378;  50 
L.  J.  Ch.  99  ; 43  L.  T.  (N.S.)  616  ; 
29  W.  R.  36. 
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ceased  to  be  receiver  of  the  rents,  he  refused  to  pay  the  & 39  Viet. 

balance,  and  a demand  for  payment  having  been  made  upon  c*  55>  s*252> n- 

him  in  1857,  in  December  of  that  year  he  finally  refused  to 

pay.  A complaint  was  then  made  to  the  justices  by  the  local 

board  on  the  19th  January,  1858,  and  was  dismissed.  Upon 

a case  stated  it  was  held  that  the  matter  of  complaint  arose 

when  notice  of  the  amount  to  be  raised  by  mortgage  was 

given  to  the  receiver,  and  that  the  information  ought  therefore 

to  have  been  laid  within  six  months  from  that  time.  It  was 

also  held  that  the  local  board  in  agreeing  to  the  mortgage  had 

exercised  their  option,  and  could  not  afterwards  proceed  to 

recover  the  expenses  by  summary  proceedings.1 

An  application  for  an  order  to  be  made  by  a justice  for 
demolition  of  a building  erected  contrary  to  the  requirements 
of  a local  Act  was  held  to  be  one  whereon  the  justices  had 
power  to  make  an  order  for  payment  of  money  “ or  otherwise  ” 
within  the  meaning  of  the  Summary  Jurisdiction  Act,  1848;  2 
and  therefore  a complaint  for  infringing  the  provisions  of  such 
local  Act  was  held  to  be  out  of  time,  because  it  had  not  been 
made  within  six  months  from  the  time  when  the  matter  of  the 
information  arose.3  This  decision  was  followed  in  a case  under 
the  Metropolis  Management  Act,  1862, 4 in  which  the  time  was 
held  not  to  run  from  the  date  of  the  superintendent  architect’s 
certificate,  fixing  the  general  line  of  buildings,  but  from  the 
date  on  which  the  existing  line  of  buildings  was  actually 
infringed.5  On  the  other  hand,  the  adjudication  of  two 
justices  under  the  Lands  Clauses  Act,  1845, 6 with  respect  to 
compensation,  is  not  an  “ order  for  the  payment  of  money,” 
and  a summons  to  hear  and  determine  the  question  of  such 
compensation  is  not  out  of  time  if  issued  after  six  months  from 
the  service  of  notice  to  treat.7  An  information  laid  on  the 
30th  June  for  an  offence  committed  on  the  30th  May  of  the 
same  year  was  laid  “ within  one  calendar  month  ” after  the 
cause  of  complaint  arose.8 

On  summary  proceedings  to  recover  the  atnount  of  appor- 
tioned expenses  it  is  no  objection  to  the  validity  of  a summons 
that  it  was  issued  more  than  a year  after  the  date  of  the 
complaint  on  which  it  was  founded.9 

Procedure. — The  latter  part  of  sect.  252  is  repealed  by  the 
Statute  Law  Revision  Act,  1883.10  It  contained  provisions 


(1)  Eddleston  v.  Francis , 7 C.  B. 
<N.S.)  586  ; 3 L.  T.  (n.s.)  270;  25 
J-  P.  135- 

(2)  11  & 12  Viet.  c.  43,  s.  1. 

(3)  Morant  v.  Taylor , L.  R.  1 
Ex.  D.  188  ; 45  L.  J.  M.  C.  78  ; 34 
L.  T.  (N.s.)  139 ; 24  W.  R.  461  ; 40 
J.  P.  SOI. 

(4)  25  & 26  Viet.  c.  102,  s.  75, 
now  57  & 58  Viet.  c.  ccxiii.  s.  22. 

(5)  Paddington  Vestry  v.  Snow, 

45  L.  T.  (N.S.)  475  ; 30  W.  R.  46  ; 

46  J.  P.  87.  See  also  the  note  to 


51  & 52  Viet.  c.  52,  s.  3,  post. 

(6)  8 Viet.  c.  18,  s.  22. 

(7)  Peg.  v.  Hannay , 44  L.  J. 
M.  C.  27;  31  L.  T.  (n.s.)  702 ; 23 
W.  R.  164. 

(8)  Radcliffe  v.  Bartholomew, 
post,  p.  1685. 

(9)  Simcox  v.  Handsworih  Local 
Board,  L.  R.  8 Q.  B.  D.  39  ; 51 
L.  J.  Q.  B.  168  j 30  W.  R.  273  ; 
46  J.  P.  260. 

(10)  46  & 47  Viet.  c.  39. 
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38  & 39  Viet,  similar  to  the  following  clauses  of  the  Summary  Jurisdiction 
c.  55,  s.  252,11.  Act>  1879,  which  are  applicable  to  summary  proceedings 
under  this  Act,  viz.  : “ The  following  enactments  shall  apply 
to  proceedings  before  courts  of  summary  jurisdiction;  (that 
is  to  say,)  1.  The  description  of  any  offence  in  the  words 
of  the  Act,  or  any  order,  bye-law,  regulation,  or  other  docu- 
ment creating  the  offence,  or  in  similar  words,  shall  be  sufficient 
in  law ; and  2.  Any  exception,  exemption,  proviso,  excuse,  or 
qualification,  whether  it  does  or  does  not  accompany  in  the 
same  section  the  description  of  the  offence  in  the  Act,  order, 
bye-law,  regulation,  or  other  document  creating  the  offence, 
may  be  proved  by  the  defendant,  but  need  not  be  specified  or 
negatived  in  the  information  or  complaint,  and,  if  so  specified 
or  negatived,  no  proof  in  relation  to  the  matter  so  specified  or 
negatived  shall  be  required  on  the  part  of  the  informant  or 
complainant.”  1 

Orders  and  convictions  are  not  to  be  vacated,  quashed,  or 
set  aside  for  want  of  form  : see  sect.  262 , post. 

The  constitution  of  the  local  authority  need  not  be  proved  : 
see  sect.  260 ; nor,  in  certain  cases,  need  the  name  of  the 
defendant  be  specified,  sect.  255.  With  regard  to  proceedings 
against  joint  offenders,  see  sect.  255. 

Restriction  Sect.  253.  Proceedings  for  the  recovery  of  any  penalty 
on  recovery  under  this  Act  shall  not,  except  as  in  this  Act  is  expressly 
PlT^133  Prov^ed>  be  or  taken  by  any  person  other  than  by  a 
’’  * * party  aggrieved,  or  by  the  local  authority  of  the  district 

in  which  the  offence  is  committed,  without  the  consent 
in  writing  of  the  Attorney -General : Provided  that  such 
consent  shall  not  be  required  to  proceedings  which  are 
by  the  provisions  of  this  Act  relating  to  nuisances  or 
offensive  trades  authorized  to  be  taken  by  a local  autho- 
rity in  respect  of  any  act  or  default  committed  or  taking 
place  without  their  district,  or  in  respect  of  any  house 
building  manufactory  or  place  situated  without  their 
district. 

Note. — Party  aggrieved. — A police  constable  cannot  arrest 
and  prosecute  an  offender  under  the  incorporated  provisions  of 
the  Towns  Police  Clauses  Act,  1847,  unless  he  is  a person 
aggrieved.  And  the  local  authority  cannot,  under  sect.  259, 
give  a general  power  to  the  police  to  institute  proceedings 
under  the  Act  at  their  discretion  as  officers  of  the  authority.2 

It  has  been  held  that  an  information  for  violation  of  a bye- 
law, laid  on  behalf  of  the  corporation  who  were  the  local  board 
for  the  district,  did  not  require  to  be  laid  by  a person  appointed 
under  the  seal  of  the  board,  and  by  consent  of  the  Attorney- 
General.3 

The  term  “ party  aggrieved  ” is  not  a technical  expression. 

(1)  42  & 43  Viet.  c.  49,  s.  39.  (3)  Harring  v.  Stockton,  31  J.  P. 

(2)  See  Ky lev. Barber,  post,  p.  596.  420. 
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Such  party  is  not  brought  into  existence  by  the  Act  which  gives  38  & 39  Viet, 
him  the  penalty  : he  was  a person  who  was  grieved  before,  and  c#  55*  s-253>  n- 
the  Act  is  passed  to  relieve  him.1 

An  unsuccessful  candidate  at  an  election  was  held  to  have 
been  a person  aggrieved  by  the  fabrication  of  a voting  paper  in 
which  votes  were  given  to  his  opponent.2  But  an  unsuccessful 
candidate  was  held  not  to  be  aggrieved  by  the  successful 
though  unqualified  candidate  acting  as  a member  of  a Board 
of  Improvement  Commissioners.3  In  a case  where  it  seems 
to  have  been  assumed  that  the  present  section  is  applied  by 
sect.  316  to  proceedings  under  enactments  incorporated  with 
the  Act,  it  was  held  that  proceedings  taken  by  the  servant  of 
an  association  of  retail  dealers,  many  of  whom  dealt  in  toll- 
able articles,  for  a breach  of  sect.  13  of  the  Markets  and 
Fairs  Clauses  Act,  1847,  were  taken  by  a “party  aggrieved.”  4 * 

A corporation  cannot  be  a common  informer,  unless 
expressly  empowered  by  statute. 

It  was  held  that  rule  70,  Sch.  II.,  Part  I.  of  this  Act,  under 
which  a person  acting  as  member  of  a local  board  when 
disqualified  was  liable  to  a penalty  recoverable  by  any  person 
by  action,  constituted  such  an  exception  as  is  referred  to  in 
sect.  253 ; and  that  any  person  was  entitled  to  bring  an 
action  to  recover  the  penalty  under  that  rule  without  being  a 
“ party  aggrieved.”  6 

The  plaintiff,  a common  informer,  in  an  action  for  a penalty 
under  the  same  rule  70,  was  held  not  to  be  entitled  to 
administer  interrogatories  to  the  defendant.7 

Proviso .• — The  proviso  to  the  above  section  has  reference  to 
sect.  108  relating  to  nuisances,  and  sect.  118  relating  to 
offensive  trades. 


Sect.  254.  Where  the  application  of  a penalty  under  Application 
this  Act  is  not  otherwise  provided  for,  one  half  thereof  of  penalties, 
shall  go  to  the  informer,  and  the  remainder  to  the  local  lg  s 47 
authority  of  the  district  in  which  the  offence  was  com-  ’* 
mitted:  Provided,  that  if  the  local  authority  are  the 
informer  they  shall  be  entitled  to  the  whole  of  the  penalty 
recovered ; and  all  penalties  or  sums  recovered  by  them 
on  account  of  any  penalty  shall  be  paid  over  to  their 


(1)  Per  Bramwell,  L.J.,  in  Robin- 
son v.  Currey , L.  R.  7 Q.  B.  D„ 
465  ; 50  L.  J.  Q.  B.  561  ; 45  L.  T. 
(A)  368  ; 30  W.  R.  39  ; 46  J.  P. 
148. 

(2)  Verdin  v.  Wray , L.  R.  2 
Q.  B.  D.  608  ; 46  L.  J.  M.  C.  170  ; 
35  L.  T.  (n.s.)  942  ; 25  W.  R.  274 ; 
41  J.  P.  484. 

(3)  Hollis  v.  Marshall , 2 H.  & N. 

755  ; 27  L.  J.  Ex.  235  ; see  also 

Drapers ’ Company's.  Haddon,  post, 


p.  613.  • 

(4)  Ross  v.  Taylerson , 62  J.  P. 
181. 

(5)  Guardians  of  St.  Leonards , 
Shoreditch  v.  Franklin , ante , p.  460. 

(6)  Fletcher  v.  Hudson , L.  R.  5 
Ex.  D.  287  ; 49  L.  J.  Ex.  793  ; 
43  L.  T.  (n.s.)  404;  45  J.  P.  5. 

(7)  Martin  v.  Treacher , L.  R.  16 
Q.  B.  D.  507  ; 55  L.  J.  Q.  B.  209  ; 
54  L.  T.  (n.s.)  7;  34  W.  R.  315  ; 
50  J.  P.  356. 


38  & 39  Viet, 
c.  55,  s.  254. 


Proceedings 
in  certain 
cases  against 
nuisances. 
N.R.  1855, 
ss.  33,  34,  39, 
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treasurer,  and  shall  by  him  be  carried  to  the  account  of 
the  fund  applicable  by  such  authority  to  the  general 
purposes  of  this  Act. 

Note. — Informer, — With  regard  to  the  persons  who  may  act 
as  informers,  see  the  preceding  section  and  note. 

Remission  of  Penalties. — The  Crown  may  remit  in  whole  or  in 
part  any  sum  of  money  which,  under  any  Act  now  in  force  or 
hereafter  to  be  passed,  may  be  imposed  as  a penalty  or  forfeiture 
on  a convicted  offender,  although  such  money  may  be,  in  whole 
or  in  part,  payable  to  some  party  other  than  the  Crown,  and  to 
extend  the  royal  mercy  to  any  person  who  may  be  imprisoned 
for  non-payment  of  any  sum  of  money  so  imposed,  although  the 
same  may  be,  in  whole  or  in  part,  payable  to  some  party  other 
than  the  Crown.1  This  enactment  however  only  allows  the 
Crown  to  remit  penalties  imposed  on  offenders  who  have  been 
convicted  in  proceedings  of  a criminal  nature  taken  with  a 
view  to  the  punishment  of  the  parties  offending,  and  not 
penalties  which  are  recoverable  by  action  of  debt.2 

Sect.  255.  Where  any  nuisance  under  this  Act  appears 
to  be  wholly  or  partially  caused  by  the  acts  or  defaults  of 
two  or  more  persons,  it  shall  be  lawful  for  the  local 
authority  or  other  complainant  to  institute  proceedings 
against  any  one  of  such  persons,  or  to  include  all  or  any 
two  or  more  of  such  persons  in  one  proceeding ; and  any 
one  or  more  of  such  persons  may  be  ordered  to  abate  such 
nuisance,  so  far  as  the  same  appears  to  the  court  having 
cognizance  of  the  case  to  be  caused  by  his  or  their  acts  or 
defaults,  or  may  be  prohibited  from  continuing  any  acts 
or  defaults  which,  in  the  opinion  of  such  court,  con- 
tribute to  such  nuisance,  or  may  be  fined  or  otherwise 
punished,  notwithstanding  that  the  acts  or  defaults  of 
any  one  of  such  persons  would  not  separately  have  caused 
a nuisance ; and  the  costs  may  be  distributed  as  to  such 
court  may  appear  fair  and  reasonable. 

Proceedings  against  several  persons  included  in  one 
complaint  shall  not  abate  by  reason  of  the  death  of  any 
among  the  persons  so  included,  but  all  such  proceedings 
may  be  carried  on  as  if  the  deceased  person  had  not  been 
originally  so  included. 

Whenever  in  any  proceeding  under  the  provisions  of 
this  Act  relating  to  nuisances,  whether  written  or  other- 
wise, it  becomes  necessary  to  mention  or  refer  to  the 
owner  or  occupier  of  any  premises,  it  shall  be  sufficient 

(1)  22  Viet.  c.  32,  s.  1.  50  L.  T.  (n.s.)  298  ; 32  W.  R.  858  ; 

(2)  Todd  v.  Robinson , L.  R.  12  48  J.  P.  692. 

Q.  B.  D.  530;  53  L.  J.  Q.  B.  251 ; 
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to  designate  him  as  the  “ owner  ” or  “ occupier  ” of  such 
premises,  without  name  or  further  description. 

Nothing  in  this  section  shall  prevent  persons  proceeded 
against  from  recovering  contribution  in  any  case  in 
which  they  would  now  be  entitled  to  contribution  by  law. 

Note.— -Joint  Offenders. — The  general  provisions  of  the  Act 
in  relation  to  the  abatement  of  nuisances  are  contained  in 
sects.  91-m.  “Sect.  255  facilitates  proceedings  against 
persons  who  jointly  contribute  to  a nuisance.  Under  the 
Nuisances  Removal  Acts  much  difficulty  was  experienced  in 
enforcing  any  remedy,  unless  it  could  be  clearly  proved  that 
the  separate  contribution  of  the  person  proceeded  against 
would  alone  cause  a substantial  nuisance,  such  proof  being 
often  from  the  nature  of  the  case  almost  impossible.” 1 * Some 
cases  in  which  this  difficulty  arose  are  cited  in  the  note  to 
sect.  94.  Notices  may  be  addressed  to  the  “owner”  or 
“occupier”  of  premises  without  naming  him,  under  sect.  2 66. 

Sect.  256.  If  any  person  assessed  to  any  rate  made 
under  this  Act  by  any  urban  authority  fails  to  pay  the 
same  when  due  and  for  the  space  of  fourteen  days  after 
the  same  has  been  lawfully  demanded  in  writing,  or  if 
any  person  quits  or  is  about  to  quit  any  premises  without 
payment  of  any  such  rate  then  due  from  him  in  respect 
of  such  premises,  and  refuses  to  pay  the  same  after  lawful 
demand  thereof  in  writing,  any  justice  may  summon  the 
defaulter  to  appear  before  a court  of  summary  jurisdiction 
to  show  cause  why  the  rate  in  arrear  should  not  be  paid ; 
and  if  the  defaulter  fails  to  appear,  or  if  no  sufficient  cause 
for  non-payment  is  shown,  the  court  may  make  an  order  for 
payment  of  the  same,  and,  in  default  of  compliance  with 
such  order,  may  by  warrant  cause  the  same  to  be  levied 
by  distress  of  the  goods  and  chattels  of  the  defaulter. 

The  costs  of  the  levy  of  arrears  of  any  rate  may  be 
included  in  the  warrant  for  such  levy. 

Note. — Recovery  of  Rates. — This  section  refers  only  to  the 
rates  made  by  an  urban  authority  under  this  Act.  Special 
provision  is  made  with  respect  to  the  recovery  of  water  rates, 
whether  made  by  an  urban  or  a rural  authority,  by  the 
Waterworks  Clauses  Act,  1 847.2  A private  improvement  rate 
made  by  a rural  authority  is  recoverable  in  the  same  manner  as 
if  it  had  been  made  by  an  urban  authority.3 

The  demand  of  the  rate  may  be  served  in  the  manner  pro- 
vided by  sect.  267.  A demand,  where  one  is  requisite,  for  a 

(1)  Circular  of  the  Local  Govern-  (2)  See  10  Viet.  c.  17,  s.  74  and 

ment  Board,  30th  of  September,  note,  post. 

1875.  (3)  See  s.  232,  ante. 


38  & 39  Viet, 
c.  55,  s.  255. 
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P.H.,  s.  103. 
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38  & 39  Viet.  , larger  sum  than  the  amount  which  is  really  due,  cannot  be 
c.  55 > s.256,  n.  treated  as  a demand  for  the  proper  amount.1 

The  urban  authority  may  reduce  or  remit  payment  on  account 
of  the  poverty  of  the  person  liable,  under  sect.  225. 

By  the  Poor  Rates  Recovery  Act,  1862  : “ Where  any 
number  of  local  rates  and  taxes,  whether  of  the  same  or  of 
different  kinds,  are  due  from  the  same  person,  the  rates  and 
taxes  so  due  may  be  included  in  the  same  information,  com- 
plaint, summons,  order,  warrant,  or  other  document  required 
by  law  to  be  laid  before  justices  or  to  be  issued  by  justices,  and 
every  such  document  as  aforesaid  shall,  as  respects  each  rate 
or  tax  comprised  in  it,  be  construed  as  a separate  document, 
and  its  invalidity  as  respects  any  one  rate  or  tax  shall  not 
affect  its  validity  as  respects  any  other  rate  or  tax  comprised 
in  it.  No  costs  shall  be  allowed  in  respect  of  several  informa- 
tions, complaints,  summonses,  orders,  warrants,  or  other  such 
documents  as  aforesaid,  in  cases  where,  in  the  opinion  of  the 
justices  or  court  having  jurisdiction  over  the  said  costs,  one 
information,  complaint,  summons,  order,  warrant,  or  other 
document  as  aforesaid  might  have  sufficed,  regard  being  had  to 
the  provisions  of  this  Act.”  2 

It  is  also  enacted  by  the  Public  Health  Acts  Amendment 
Act,  1890,  that  any  complaint,  warrant,  or  summons  made  or 
issued  for  the  purposes  of  the  Public  Health  Acts  may  contain 
in  the  body  thereof  or  in  a schedule  thereto  several  sums.3 

Under  the  corresponding  repealed  clause,4  a single  justice 
had  power  to  hear  a complaint  for  non-payment  of  the  rate, 
and  to  issue  a distress  warrant  without  a preliminary  order, 
but  under  the  above  section  it  will  be  seen  that  the  defaulter 
must  be  summoned  to  appear  before  a court  of  summary  juris- 
diction (i.e.  two  justices,  or  a stipendiary  magistrate),  and  that 
such  court  must  first  make  an  order  for  the  payment  of  the 
rate,  and  can  only  issue  the  distress  warrant  in  default  of 
compliance  therewith. 

It  was  held  that  the  issue  of  a distress  warrant  to  levy  a rate 
made  under  a local  Act  was  not  within  the  limitation  as  to 
time  laid  down  in  the  Summary  Jurisdiction  Act,  1848,5 
namely,  six  months  from  the  time  when  the  cause  of  complaint 
arose;6  but  inasmuch  as,  under  sect.  256  of  the  present  Act, 
the  justices  cannot  issue  such  a warrant  in  the  first  instance, 
but  must  make  an  order  for  the  payment  of  the  money,  and 
can  only  issue  a distress  warrant  after  the  defendant  has  failed 
to  comply  with  that  order,  the  six  months’  limitation  and  other 
provisions  of  the  Summary  Jurisdiction  Acts  relating  to  cases 

(4)  11  & 12  Viet.  c.  63,  s.  103. 

(5)  11  & 12  Viet.  c.  43,  s.  11, 

ante , p.  568. 

(6)  Sweetman  v.  Guest ^ L.  R.  3 
Q.  B.  262  ; 37  L.  J.  M.  C.  59  ; 18 
L.  T.  (N.s.)  52  ; 16  W.  R.  426. 


(1)  See  Per  Bowen,  J.,  in  Pool 
and  Forden  Highway  Boards.  Gun- 
ning, 51  L.  J.  M.  C.  49 ; 46  L.  T. 
(N.s.)  163 ; 31  W.  R.  30;  46  J.  P. 
708. 

(2)  25  & 26  Viet.  c.  82,  s.  1. 

(3)  53  & 54  Viet.  c.  59,  s.  8, post. 
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in  which  justices  may  make  orders  for  the  payment  of  money,  38  & 39  Viet, 
are  applicable  to  proceedings  for  the  recovery  of  rates  made  c-  55 > s.256,  n. 
under  this  Act. 

A memorandum  of  a decision,  handed  as  an  act  of  courtesy 
to  the  defendant  by  the  clerk  of  the  justices,  without  the  know- 
ledge of  such  justices  and  without  their  signatures,  was  held  to 
be  an  inoperative  document.1 

If  a rate  is  open  to  an  objection  not  appearing  on  the  face 
of  it,  the  persons  who  deem  themselves  aggrieved  by  it  must 
appeal  against  it  under  sect.  269  ; 2 for  if  a rate  be  good  upon 
its  face  the  justices  ought  to  enforce  it,3  unless  in  the  cases, 
first,  of  the  person  assessed  not  having  any  assessable  property ; 
or  secondly,  unless  some  formalities  in  making  the  rate  have 
not  been  duly  observed,  rendering  the  rate  an  absolute  nullity. 

Where,  therefore,  a person  was  assessed  to  a special  district 
rate,  and  not  having  appealed,  was  summoned  for  non-payment, 
and  he  thereupon  alleged  that  the  rate  was  bad,  inasmuch  as 
it  was  made  to  repay  expenses  to  which  it  was  not  applicable, 
it  was  held  that  this  was  not  an  objection  to  which  the  justices 
ought  to  have  given  effect ; but  that  the  rate  being  good  upon 
its  face  and  unappealed  against,  they  ought  to  have  issued 
their  warrant  to  levy  it.4 

The  ratepayer  is  not  entitled  to  resist  payment  of  the  rate  on 
the  ground  that  the  persons  who  acted  as  members  in  making 
the  rate  were  not  the  persons  entitled  to  act  as  such  members  ; 
and  a rule  requiring  justices,  who  had  dismissed  a summons  on 
this  ground,  to  enforce  payment  of  the  rate,  was  therefore  made 
absolute.5 

On  an  application  under  sect.  256  to  enforce  a general  district 
rate  which  is  good  on  the  face  of  it,  the  justices  may  not  refuse 
to  make  an  order  for  payment  of  the  rate  on  the  ground  that 
there  is  a concurrent  rate  made  for  the  same  purpose.6 

But  there  is  “sufficient  cause  for  non-payment”  of  the  rate, 
if  the  valuation  list  on  which  the  rate  was  based  has,  since 
the  making  of  the  rate,  been  altered  by  the  assessment  com- 
mittee, and  the  rate  has  not  been  amended  accordingly  by 
the  urban  sanitary  authority.  A waterworks  company  were 
assessed  to  a general  district  rate,  and  five  weeks  afterwards 
applied  to  the  assessment  committee  to  reduce  the  poor  law 
valuation  on  which  the  rate  was  made.  The  committee  reduced 
the  rate  to  some  extent,  and  the  company  did  not  appeal  in 


(1)  Reg.  v.  Tottenham , Ex  parte 
Perry , 1 L.  T.  (n.s.)  413;  24  J.  P. 
87. 

(2)  See  Hutchins  v.  Chambers , 1 

Burr.  579. 

(3)  Reg.  v.  Essex  JJ.t  36  L.  T. 
(n.s.)  554. 

(4)  Luton  Local  Board  v.  Daws, 

2 E.  & E.  678  ; 29  L.  J.  M.  C.  173  ; 

2 L.  T.  (n.s.)  172;  6 Jur.  (n.s.) 


580  ; 8 W.  R.  41 1 ; 24  J.  P.  677. 

(5)  Reg.  v.  Derbyshire  JJ.,  19 
J.  P.  772;  see  also  Sched.  I., 
Part  I.,  r.  9,  post. 

(6)  Sandgate  Local  Board  v. 
Pledge , L.  R.  14  Q.  B.  D.  730 ; 52 
L.  T.  (N.s.)  546;  33  W.  R.  565; 
49  J.  P.  342,  followed  in  Reg.  v. 
Hannam  in  C.  A.,  34  W,  R.  355. 
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38  & 39  Viet,  time  to  the  quarter  sessions  against  the  district  rate,  though 
c.  55,  s.256,  n.  an  appeal  against  the  poor-rate  was  pending.  Afterwards  the 
urban  sanitary  authority  took  out  a summons,  under  sect.  256, 
to  enforce  the  rate  against  the  company,  and  the  magistrate 
made  an  order  to  pay  it,  as  it  had  never  been  appealed 
against.  It  was  held  that  the  magistrate  was  wrong,  and  ought 
to  have  held  it  a sufficient  cause  for  non-payment  that  the 
assessment  committee  had  reduced  the  valuation  before  the 
summons  was  taken  out.1 

In  the  case  of  a poor-rate  the  question  of  occupation  or  non- 
occupation of  premises  rated  to  that  rate  may  be  raised  before 
the  justices  on  application  for  a distress  warrant,  and  replevin 
will  lie  in  such  a case ; but  if  the  person  who  is  the  visible 
occupier  objects  that  his  occupation  is  not  beneficial,  that  is 
matter  for  appeal  to  the  quarter  sessions.2  Ratepayers  liable 
under  a local  Act  to  the  payment  of  rates  in  respect  of  houses 
and  gardens,  cannot,  when  summoned  before  the  justices  for 
non-payment,  resist  the  issue  of  distress  warrants  because  at 
the  time  of  the  making  of  the  rate  warehouses  and  other 
property  not  rateable  under  the  Act  were  improperly  included 
in  the  assessment.  In  such  case  the  proper  remedy  is  by 
appeal  to  the  sessions,  where  the  error  can  be  corrected.3 

By  the  Bills  of  Sale  Act,  1882,  a bill  of  sale,  to  which  that 
Act  applies,  is  “ no  protection  in  respect  of  personal  chattels 
included  in  such  bill  of  sale,  which  but  for  such  bill  of  sale 
would  have  been  liable  to  distress  under  a warrant  for  the 
recovery  of  taxes  and  poor  and  other  parochial  rates.”  4 

The  above  exception  of  goods  liable  to  distress  for  rates 
from  the  protection  afforded  by  a bill  of  sale  was  held  not  to 
be  applicable  to  proceedings  for  the  recovery  of  rates  in  the 
county  court  under  sect.  261,  and  it  was  doubted  whether 
general  district  rates  were  “ parochial  ” within  the  meaning  of 
the  provision.5 

It  has  been  held,  with  reference  to  a poor-rate  assessed 
upon  tenants  in  common,  that  a distress  warrant  may  issue 
against  any  one  of  the  tenants  in  common ; 6 and  the  same 
would  doubtless  be  held  with  reference  to  rates  assessed  under 
this  Act. 


(1)  Sheffield  Waterworks  Com- 
pany v.  Mayor  of  Sheffield, , 55  L.  J. 

M.  C.  40  ; 54  L.  T.  (N.S.)  179  ; 34 
W.  R.  153;  50  J.  P.6. 

(2)  Reg.  v.  Bradshaw , 2 E.  & E. 

836  ; 29  L.  J.  M.  C.  176  ; 6 Jur. 

(N.S.)  629  ; 8 W.  R.  435  ; s.c. 

nom.  Reg.  v.  Warwickshire  JJ.,  2 
L.  T.  (N.S.)  233.  See  also  Milward 
v.  Coffin , 2 W.  Bl.  1330 ; Marshall 
v.  Pitman , 9 Bing.  595  ; and  London 
and  North  Western  Railway  Com- 
pany v.  Buckmaster,  L.  R.  10  Q.  B. 

70;  44  L.  J.  M.  C.  29;  31  L.  T. 
(n.s.)  835  \ 23  W.  R.  160,  affirmed 


in  error,  L.  R.  10  Q.  B.  444 ; 44 
L.  J.  M.  C.  180;  33  L.  T.  (N.s.) 
329  ; 24  W.  R.  16  ; Reg.  v.  Sim- 
monds,  62  L.  J.  M.  C.  106. 

(3)  Teg.  v.  Twopenny,  17  L.  T. 
(n.s.)  26 6. 

(4)  45  & 46  Viet.  c.  43,  s.  14. 

(5)  Wimbledon  Local  Board  v. 
Underwood , L.  R.  1892,  1 Q.  B. 
836  ; 61  L.  J.  Q.  B.  484 ; 67  L.  T. 
(N.S.)  55  ; 40  W.  R.  640 ; 56  J.  P. 
633- 

(6)  Pay nter  v.  The  Queen,  10 
Q.  B.  908  ; 16  L.  J.  M.  C.  136  ; ir 
Jur.  973. 
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Justices  in  issuing  a distress  warrant  for  the  recovery  of  38  & 39  Viet, 
poor-rates  have  no  power  to  order  that  there  shall  be  any  c-  55>  s.256,  n. 
delay  in  the  execution  of  the  warrant.1 

It  was  held  under  the  Public  Health  Act,  1848,  that  justices 
could  not  be  called  upon  to  state  a special  case  on  grounds 
which  were  matters  of  appeal  against  the  rate  to  quarter 
sessions.2  But  where  a case  had  been  stated  by  petty  sessions 
on  the  question  whether  they  ought  to  enforce  a general  dis- 
trict rate  under  the  present  Act  when  there  was  a concurrent 
rate  for  the  same  purpose,  an  objection  to  the  power  to  state 
the  case  was  overruled.3 

On  an  application  for  a distress  warrant  to  enforce  payment 
of  a general  district  rate,  the  defendant  contended  that  the 
justices  had  no  jurisdiction,  on  the  following  grounds,  (1)  that 
the  local  board  had  not  been  duly  elected,  because  under  a local 
Act  the  notice  of  vestry  was  signed  by  a clerk  to  the  local  com- 
missioners instead  of  by  a rector,  churchwarden,  & c.,  and  not 
affixed  on  a church  door ; (2)  that  a poll  was  allowed  when  no 
poll  had  been  formally  demanded ; (3)  that  no  minute  was 
made  in  the  vestry  book  of  a meeting  being  summoned  for 
-election  of  commissioners.  These  objections  the  Court  of 
Queen’s  Bench  held  were  cured  by  the  clause  of  the  Public 
Health  Act,  1848,4  which  corresponded  to  rule  9 of  the  first 
part  of  Sched.  I.  to  the  present  Act,  and  the  justices  were 
upheld  in  issuing  their  distress  warrant.5 

It  has  been  held  that  a married  woman,  rated  as  owner 
under  the  Poor  Rate  Assessment  and  Collection  Act,  1869, 
may  be  committed  in  default  of  distress.6 

Bankruptcy  a?id  Liquidation. — By  the  Preferential  Payments 
in  Bankruptcy  Act,  1888, 7 which  repeals  the  provision  of  the 
Bankruptcy  Act,  1883, 1 8 relating  to  the  payment  of  rates  due 
from  bankrupts,  it  is  enacted  that  “ in  the  distribution  of  the 
property  of  a bankrupt,  and  in  the  distribution  of  the  assets  of 
any  company  being  wound  up  under  the  Companies  Act,  1862, 
and  the  Acts  amending  the  same,  there  shall  be  paid  in 
priority  to  all  other  debts — {a)  All  parochial  or  other  local 
rates  due  from  the  bankrupt  or  the  company  at  the  date  of 
the  receiving  order  or,  as  the  case  may  be,  the  commence- 
ment of  the  winding-up,  and  having  become  due  and  payable 
within  twelve  months  next  before  that  time,  and  all  assessed 
taxes,  land  tax,  property  or  income  tax  assessed  on  the  bank- 
rupt or  the  company  up  to  5 th  day  of  April  next  before  the 


{1)  Reg.  v.  Handsley , L.  R.  7 
Q.  B.  D.  398 ; and  also  Reg.  v. 
Middlesex  JJ,  4 Q.  B.  807;  12 

L.  J.  M.  C.  36. 

(2)  Reg.  v.  Gloucester  JJ. , 2 E. 
& E.  420  ; I L.  T.  (N.s.)  294  ; s.c. 
nom.  Reg.  v.  Nezuman , 29  L.  J. 

M.  C.  1 17  ; 6 Jur.  (n.s.)  293. 

(3)  Sandgate  Local  Board  v. 


Pledge , ante , p.  575. 

(4)  II  & 12  Viet.  c.  63,  s.  29. 

(5 ) Bowlings.  Bailey , 3 1 J.  P.  358. 

(6)  Re  Allen , L.  R.  1894,  2 
Q.  B.  294  ; 63  L.  J.  M.  C.  267  ; 
43  W.  R.  141. 

(7)  51  & 52  Viet.  c.  62,  s.  I (1). 

(8)  46  & 47  Viet.  c.  52,  s.  40 
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38  & 39  Viet,  date  of  the  receiving  order,  or,  as  the  case  may  be,  the  com- 

c.  55,  s.256,  n.  mencement  of  the  winding-up,  and  not  exceeding  in  the  whole 
one  year’s  assessment.” 

These  rates  and  taxes  rank  equally  with  certain  wages  and 
salaries  of  clerks,  servants,  labourers,  and  workmen,  and  are  to 
be  paid  in  full,  or,  if  necessary,  to  abate  in  equal  proportions ; 
and,  subject  to  retention  of  'Sums  to  meet  the  costs  of  admini- 
stration, are  to  be  discharged  forthwith.  They  are  also  to  be 
a first  charge  on  any  goods  or  effects  of  the  bankrupt  or  com- 
pany, which  may  have  been  distrained  on  by  a landlord  or 
other  person  within  three  months  next  before  the  date  of  the 
receiving  order  or  winding-up  order.  The  above-quoted  pro- 
vision applies,  in  the  case  of  a deceased  person  who  dies 
insolvent,  as  if  he  were  a bankrupt,  and  as  if  the  date  of  his 
death  were  substituted  for  the  date  of  the  receiving  order.1  It 
applies  where  the  estate  of  a person,  who  died  after  the 
commencement  of  the  Act,  is  being  administered  in  the 
Chancery  Division.2  It  also  applies  to  a composition  or  a 
scheme  of  arrangement,  but  not  to  an  administration  of  the 
estate  of  a judgment  debtor  in  the  county  court  under  the 
Bankruptcy  Act.3  Previously  no  priority  was  given  in  the  case 
of  a company  being  wound  up  during  the  period  of  the  rate.4 

The  Act  contains  savings  for  funeral  and  testamentary  ex- 
penses, for  the  priority  of  ordinary  creditors  over  one  advancing 
money  to  a trader  in  consideration  of  a share  of  profits,  and  for 
the  Friendly  Societies  Act,  1875,  and  the  Stannaries  Act,  1887. 5 

The  estate  of  a bankrupt  was  held  liable  for  the  whole  of  a 
general  district  rate,  although  the  receiving  order  was  made 
during  the  period  of  the  rate,  and  the  trustee  in  bankruptcy 
sold  his  interest  in  the  premises  shortly  afterwards,  and  the 
bankrupt  remained  in  occupation  as  tenant  under  the  pur- 
chaser until  the  expiration  of  the  period  of  the  rate.6  The 
entering  into  occupation  by  a liquidator  under  the  Companies 
Acts  does  not  create  a change  of  occupation.4  But  the 
Debenture  Corporation,  having,  as  mortgagees  and  debenture- 
holders,  appointed  a receiver  to  take  possession  of  the  premises 
and  carry  on  the  business  of  the  mortgagors,  a company  in 
voluntary  liquidation,  were  held  to  be  in  rateable  occupation 
of  the  premises  which  had  been  occupied  by  the  company.7 
Though,  where  a receiver  was  appointed  by  order  of  the 
Court  in  a debenture-holder’s  action,  and  possession  of  the 
premises  was  not  ordered  to  be  delivered  up  to  him,  the  Court 


(1)  51  & 52  Viet.  c.  62,  s.  1 (6). 

(2)  Re  Hey  wood , Parkington  v. 
Hey  wood,  L.  R.  1897,  2 Ch.  593  ; 
67  L.  J.  Ch.  25  ; 77  L.  T.  (N.s.) 
423  ; 46  W.  R.  72. 

(3)  46  &47  Viet.  c.  52,  ss.  18,  122. 

(4)  Re  Wearmouth  Crown  Glass 
Co.,  L.  R.  19  Ch.  D.  640  ; 45  L.  T. 
(n.s.)  757;  30  W.  R.  316. 

(5)  S1  & 52  Viet.  c.  62,  s.  2. 


(6)  Re  Thomas,  ex  parte  Ystrady- 
fodwg  Local  Board,  5 7 L.  J.  Q.  B. 
39;  58L.T.  (N.S.)  1 13;  4 Morrell’s 
Bankruptcy  Cas.  295 ; 36  W.  R.  143. 

(7)  Madge  v.  Debenture  Corpora- 
tion, MS.  and  12  Times  L.  R.  203  ; 
Richards  v.  Overseers  of  Kidder- 
minster, L.  R.  1896,  2 Ch.  212  ; 
65  L.  J.  Ch.  502,  508 ; 74  L.  T. 
(N.s.)  483  ; 44  W.  R.  505. 
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of  Appeal  held  that  there  was  no  such  change  of  occupation.1  38&39  Viet. 
Now,  however,  it  is  enacted  by  the  Preferential  Payments  in  c- 55>  S*25M* 
Bankruptcy  Amendment  Act,  1897,  that  “in  the  winding-up 
of  any  company  under  the  Companies  Act,  1862,  and  the 
Acts  amending  the  same,  the  debts  mentioned  in  section  one  of 
the  Preferential  Payments  in  Bankruptcy  Act,  1888,  shall,  so 
far  as  the  assets  of  the  company  available  for  payment  of 
general  creditors  may  be  insufficient  to  meet  them,  have 
priority  over  the  claims  of  holders  of  debentures  or  debenture 
stock  under  any  floating  charge  created  by  such  company,  and 
shall  be  paid  accordingly  out  of  any  property  comprised  in  or 
subject  to  such  charge.”  2 This  Act  further  provides  that  “ in 
case  a receiver  is  appointed  on  behalf  of  the  holders  of  any 
debentures  or  debenture  stock  of  a company  secured  by  a 
floating  charge,  or  in  case  possession  is  taken  by  or  on  behalf 
of  such  debenture-holders  of  any  property  comprised  in  or 
subject  to  such  charge,  then  and  in  either  of  such  cases,  if  the 
company  is  not  at  the  time  in  course  of  being  wound  up,  the 
debts  mentioned  in  section  one  of  the  said  Preferential  Pay- 
ments Act  shall  be  paid  forthwith  out  of  any  assets  coming  to 
the  hands  of  the  receiver,  or  other  person  taking  possession  as 
aforesaid,  in  priority  to  any  claim  for  principal  or  interest  in 
respect  of  such  debentures  or  debenture  stock.  And  the 
periods  of  time  mentioned  in  the  said  Act  shall  be  reckoned 
from  the  date  of  the  appointment  of  the  receiver  or  possession 
being  taken  as  aforesaid,  as  the  case  may  be.  But  any  pay- 
ments made  under  this  section  shall  be  recouped  as  far  as  may 
be  out  of  the  assets  of  the  company  available  for  payment  of 
general  creditors.”  3 The  Act  is  not  retrospective.4 

Where  liquidators  entered  into  possession  solely  for  the  pur- 
poses of  the  winding-up,  the  rating  authority  could  only  prove 
for  such  sum  as  they  might  be  entitled  to,  and  the  liquidators 
were  not  bound  to  pay  in  full  a rate  made  shortly  after  the 
liquidation  commenced.5  An  application  for  payment  in  full 
of  rates  made  after  the  liquidation  commenced  was  refused.6 
Proceedings  cannot  be  taken  against  a company  in  liquidation 
without  leave  of  the  Court ; 7 but  leave  will  be  granted  when  the 
liquidator  is  carrying  on  the  business  when  the  rate  is  made.8 


(1)  Re  Marriage , Neve  Co., 
L.  R.  1896,  2 Ch.  663  ; 65  L.  J. 
Ch.  839;  75  L.  T.  (n.s.)  169;  45 
W.  R.  42. 

(2)  60  & 61  Viet.  c.  19,  s.  2. 

(3)  Ibid.,  s.  3. 

(4)  Re  Waverley  Typewriter , L.  R. 
1898,  1 Ch.  669;  67  L.  J.  Ch. 
360  ; 78  L.  T.  (N.s.)  593. 

(5)  Re  The  West  Hartlepool  Iron 
Co.,  34  L.  T.  (n.s.)  568. 

(6)  In  re  Watson,  Kipling  dr5 

Co.,  L.  R.  23  Ch.  D.  500 ; 52  L.  J. 
Ch.  473;  49  L.  T.  (N.s.)  1 15;  3i 

W.  R.  574. 


(7)  25  & 26  Viet.  c.  89,  ss.  85, 
87,  163 ; see  Re  Dry  Docks  Corpora- 
tion, L.  R.  39  Ch.  D.  306 ; 58 
L.  J.  Ch.  33  ; 59  L.  T.  (n.s.)  763  ; 
37  W.  R.  18. 

(8)  Re  International  Marine 
Hydropathic  Co.,  L.  R.  28  Ch.  D. 
47°;  33  W.  R.  587;  Re  National 
Arms  and  Ammunition  Co.,  L.  R. 
28  Ch.  D.  474 ; 54  L.  J.  Ch.  673  ; 
52  L.  T.  (N.S.)  237  ; 33  W.  R.  585  ; 
Re  Blazer  Firelighter  Co.,  L.  R. 
1895,  1 Ch.  402  ; 64  L.  J.  Ch.  161  ; 
71  L.  T.  (N.s.)  665  ; 43  W.  R. 
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Sect.  257.  Where  any  local  authority  have  incurred 
expenses  for  the  repayment  whereof  the  owner  of  the 
premises  for  or  in  respect  of  which  the  same  are  incurred 
is  made  liable  under  this  Act  or  by  any  agreement  with 
the  local  authority,  such  expenses  may  be  recovered, 
together  with  interest  at  a rate  not  exceeding  five  pounds 
per  centum  per  annum,  from  the  date  of  service  of  a 
demand  for  the  same  till  payment  thereof,  from  any  per- 
son who  is  the  owner  of  such  premises  when  the  works 
are  completed  for  which  such  expenses  have  been  in- 
curred, and  until  recovery  of  such  expenses  and  interest 
the  same  shall  be  a charge  on  the  premises  in  respect  of 
which  they  were  incurred.  In  all  summary  proceedings 
by  a local  authority  for  the  recovery  of  expenses  incurred 
by  them  in  works  of  private  improvement,  the  time  within 
which  such  proceedings  may  be  taken  shall  be  reckoned 
from  the  date  of  the  service  of  notice  of  demand. 

Where  such  expenses  have  been  settled  and  appor- 
tioned by  the  surveyor  of  the  local  authority  as  payable 
by  such  owner,  such  apportionment  shall  be  binding  and 
conclusive  on  such  owner,  unless  within  three  months  from 
service  of  notice  on  him  by  the  local  authority  or  their 
surveyor  of  the  amount  settled  by  the  surveyor  to  be  due 
from  such  owner  he  shall  by  written  notice  dispute  the  same. 

The  local  authority  may,  by  order,  declare  any  such 
expenses  to  be  payable  by  annual  instalments  within  a 
period  not  exceeding  thirty  years,  with  interest  at  a rate 
not  exceeding  five  pounds  per  centum  per  annum,  until 
the  whole  amount  is  paid ; and  any  such  instalments 
and  interest,  or  any  part  thereof,  may  be  recovered  in  a 
summary  manner  from  the  owner  or  occupier  for  the  time 
being  of  such  premises,  and  may  be  deducted  from  the  rent 
of  such  premises,  in  the  same  proportions  as  are  allowed 
in  the  case  of  private  improvement  rates  under  this  Act. 

Note. — Expenses  of  Private  Improvements. — Owners  of  pre- 
mises are  liable  under  this  Act  to  repay  expenses  incurred  by 
the  local  authority  in  respect  of  the  following  matters,  viz.,  the 
drainage  of  houses  p the  demolition  or  alteration  of  unautho- 
rized buildings  over  sewers,  or  vaults,  arches  or  cellars  under 
carriageways;1 2  the  construction  of  water-closets,  earth-closets, 
privies,  and  ashpits  ;3  the  alteration  or  amendment  of  drains, 
water-closets,  earth-closets,  privies,  ashpits,  and  cesspools;4 
the  whitewashing,  cleansing,  and  purifying  of  houses ; 5 the 
abatement  of  nuisances  from  keeping  swine,  from  stagnant 


(1)  Under  s.  23. 

(2)  Under  s.  26. 

(3)  Under  s.  36. 


(4)  Under  s.  41. 

(5)  Under  s.  46. 
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water  in  cellars  or  houses,  and  from  soakage  from  water-closets,  38&  39  Viet. 

privies,  or  cesspools;1  the  removal  of  manure  or  filth;2  the  c*  55»  s-257»  n* 

provision  of  water  supply  to  houses;3  the  closing  of  polluted 

wells  ;4  the  abatement  of  nuisances  ;5  the  costs  of  proceedings 

in  relation  to  nuisances ; 6 the  disinfection  of  houses  or  infected 

articles;7 8 9 10  the  sewering,  levelling,  paving,  metalling,  flagging, 

channelling,  making  good,  and  provision  of  means  for  lighting 

streets  which  are  not  highways  repairable  by  the  inhabitants  at 

large  ; 8 the  removal  of  work,  in  connection  with  new  streets 

and  buildings,  which  contravenes  the  bye-laws  in  force ; 9 the 

removal  of  projections  in  front  of  houses,  alteration  of  doors 

opening  on  streets,  construction  of  coverings  to  vaults,  removal 

or  securing  of  dangerous  buildings,  and  protection  of  other 

dangerous  places.10 

“ Expenses  incurred  " means  at  any  rate  expenses  which  the 
urban  authority  have  become  liable  to  pay,  if  it  is  not  confined 
to  those  which  they  have  actually  paid ; and  therefore  where 
a local  Act,  incorporating  the  Public  Health  Act,  1875,  in 
general  terms,  empowered  the  authority  to  recover  the  esti- 
mated expenses  of  paving,  &c.,  a street  before  the  work  was 
done,  such  estimated  expenses  did  not  become  a charge  on 
the  premises  under  sect.  257  before  they  had  been  actually 
incurred.11 

Money  paid  for  new  street  paving  expenses  in  the  metropolis 
after  a summons  had  been  issued  to  enforce  payment  under 
the  Metropolis  Management  Acts,  could  not,  it  was  held,  be 
recovered  back  by  the  owner  on  his  discovering  that  his 
premises  did  not  abut  on  the  street.12 

Interest . — Interest  on  the  expenditure  of  the  local  authority 
is  only  recoverable  under  this  section  from  the  date  of  the 
service  of  the  demand,  and  on  this  ground  the  Local  Govern- 
ment Board  have,  on  appeals  made  to  them  under  sect.  268, 
disallowed  claims  made  by  urban  sanitary  authorities  for 
interest,  for  the  period  previous  to  the  date  of  demand,  on  the 
cost  of  such  works  of  private  improvement  as  the  paving,  &c., 
of  private  streets  under  sect.  150. 

The  urban  authority  may  charge  the  owner  with  interest  at 
5 per  cent.,  although  they  may  have  borrowed  the  money 
required  for  executing  the  works  at  a lower  rate  of  interest.13 

Form  of  Demand, — A notice  appended  to  an  account  in  the 
following  terms,  “ unless  the  amount  of  this  account  is  paid 


(1)  Under  s.  47. 

(2)  Under  s.  49. 

(3)  Under  s.  62,  or  41  & 42  Viet, 
c.  25,  s.  3. 

(4)  Under  s.  70. 

(5)  Under  s.  98. 

(6)  Under  s.  104. 

(7)  Under  s.  120. 

(8)  Under  s.  150. 

(9)  Under  s.  158. 

(10)  Under  s.  160,  and  10  & 11 
Viet.  c.  34,  ss.  69,  70,  71,  73,  74, 


75,  83. 

(11)  Mayor , &=c.,  of  West  Ham 
v.  Grant , L.  R.  40  Ch.  D.  331  ; 
58  L J.  Ch.  121  j 60  L.  T.  (N.S.) 
17. 

(12)  Moore  v.  Fidham  Vestry, 
L.  R.  1895,  1 Q.  B.  399  ; 64  L.  J. 
Q.  B.  226  ; 71  L.  T.  (N.S.)  862  ; 43 
W.  R.  227  ; 59  J.  P.  596. 

(13)  North  British  Railway  Coni- 
pany  v.  Holme  Cultram  Local 
Board,  54  J.  P.  86. 
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38  & 39  Viet,  within  fourteen  days  after  delivery,  interest  at  the  rate  of  5 per 
c * 55*  s,257>  n-  cent,  per  annum  will  be  charged  thereon  until  fully  liquidated,” 
was  held  to  be  sufficient;  Lush,  J.,  remarking,  “no  one  can 
understand  the  notice  in  any  other  sense  than  as  a demand  for 
payment.” 1 

Recovery  of  Expenses. — 'Any  information,  complaint,  warrant, 
or  summons  made  or  issued  for  the  purposes  of  the  present 
Act,  may  contain  in  the  body  thereof  or  in  a schedule  several 
sums.2 

The  “owner  in  default,”  within  the  meaning  of  sect.  150, 
from  whom  the  expenses  of  private  street  improvements  are 
recoverable,  is  the  person  who  is  owner  at  the  time  when  the 
works  are  completed.3 

Under  a local  Act  containing  similar  provisions  to  sect.  150, 
an  urban  sanitary  authority  were  held  entitled  to  recover 
instalments  from  an  agent  appointed  to  collect  the  rents  sub- 
sequently to  the  execution  of  the  works  and  the  apportionment 
of  the  expenses ; but  the  term  “ owner  ” was  defined  by  the 
local  Act  as  in  sect.  4,  with  the  addition  that  it  should  include 
every  successive  owner  from  time  to  time  for  any  part  of  the 
time  during  which  the  enactment  might  operate.4  And  under 
an  Act  with  a similar  definition  a mortgagee  in  possession  was 
a “ successive  owner.” 5 

It  may  be  mentioned  here  that  a judgment  recovered  by 
a vestry  for  paving  expenses  under  the  Metropolis  Management 
Act,  1 862, 6 which  allows  the  amount  apportioned  to  be 
recovered  by  action  “ from  the  present  or  any  future  owner  of 
the  premises,”  was  held  to  be  no  bar  to  a subsequent  action  for 
the  same  expenses  against  the  tenant  to  a succeeding  owner.7 

“ The  relation  of  debtor  and  creditor  cannot  arise  under  these 
Acts  between  a board  and  an  owner  of  property  for  expenses 
incurred  by  the  board.  The  statute  creates  a liability  previously 
unknown  to  the  law,  and  gives  a mode  of  recovering  it.  Under 
these  circumstances  thQ  only  remedy  is  the  remedy  given  by 
the  Act.”  8 

A justice’s  order  to  pay  certain  paving  expenses  having  been 
quashed  by  quarter  sessions  because  it  ordered  the  owner  to  be 


(1)  Wilson  v.  Bolton  [Mayor, 
&>c.),  L.  R.  7 Q.  B.  109 ; 41  L.  J. 
M.  C.  4;  25  L.  T.  (n.s.)  597, 
distinguished  in  Tottenham  Local 
Board  v.  Rowell , post,  p.  583. 

(2)  53  & 54  Viet.  c.  59,  s.  8, 
post. 

(3)  Reg.  v.  Swindon  New  Town 
Local  Board,  L.  R.  4 Q.  B.  D. 
305  ; 49  L.  J.  Q.  B.  522 ; 28  W.  R. 
804  ; S.  C.  nom.  Hinton  v.  Swindon, 
40  L.  T.  (N.s.)  424 ; 44  J.  P.  5°5- 

(4)  Mayor,  6rc.,  of  St.  Helens  v. 
Kirkham,  L.  R.  16  Q.  B.  D.  403  ; 
34  W.  R.  440 ; 50  J.  P.  647. 

(5)  Corporation  of  Blackburn  v. 


Micklethwaite , 54  L.  T.  (n.s.)  539  ; 
50  J.  P.  550. 

(6)  25  & 26  Viet.  c.  102,  ss.  77,  96. 

(7)  Bermondsey  Vestry  v.  Ram- 
say, L.  R.  6 C.  P.  247 ; 40  L.  J. 
C.  P.  206;  24  L.  T.  (n.s.)  429; 
19  W.  R.  774;  35  J-  P-  567  ; 
see  also  Plumstead  Board  of  Works 
v.  Ingoldby,  L.  R.  8 Ex.  63,  174; 
42  L.  J.  Ex.  50,  136  ; 27  L.  T. 
(N.S.)  656  ; 29  L.  T.  (N.S.)  375  ; 
21  W.  R.  77,  817. 

(8)  Per  Brett,  L.J.,  in  West  v. 
Downman , L.  R.  14  Ch.  D.  120 ; 
42  L.  T.  (n.s.)  340 ; 29  W.  R.  6. 


VII.]  Legal  Proceedings . 583 

imprisoned  with  hard  labour  in  default  of  distress,  and  a new  38  & 39  Vlct» 
order  to  pay  the  same  amount  having  been  subsequently c*  $5*  s*1 257»n* 
obtained,  a writ  of  prohibition  against  the  enforcement  of  the 
latter  order  was  refused.1 

The  provision  in  the  Summary  Jurisdiction  Act,  1 848,2  that 
the  complaint  shall  be  made  within  six  calendar  months  from 
the  time  when  the  matter  of  such  complaint  arose,  applies  to 
expenses  incurred  by  a local  authority,  and  apportioned  as 
mentioned  in  the  second  clause  of  the  above  section ; but  the 
six  months  cannot  commence  to  run  till  after  the  expiration  of 
the  three  months  during  which  the  apportionment  of  the 
expenses  may  be  disputed.3  And  a further  demand  than  the 
notice  of  apportionment  is  necessary  in  such  cases,  even  if 
the  first  notice  demanded  payment.4  Similarly,  under  the 
Metropolis  Management  Acts,  the  time  for  recovery  of  the  ex- 
penses from  the  owner  runs  from  the  demand  and  not  the 
apportionment,  even  though  proceedings  have  been  taken 
unsuccessfully  against  the  occupier  in  the  meantime.5 

A sum  apportioned  on  the  owner  of  premises  in  respect  of 
paving  expenses  under  the  Metropolis  Management  Acts  having 
been  demanded,  part  payment  by  instalments  was  accepted. 

Two  instalments  were  paid,  and  on  proceedings  being  taken  to 
enforce  payment  of  the  third,  it  was  held  that  the  six  months’ 
limitation  ran  from  the  date  of  the  demand  of  that  instalment 
and  not  from  the  date  of  the  original  demand  of  the  whole  sum.6 

Sect.  261  enables  local  authorities  to  recover  demands 
below  ^50  in  the  county  court  instead  of  summarily;  and 
the  six  months’  limitation  which  applies  to  the  summary  pro- 
ceedings has  been  decided  to  be  equally  applicable  to  the 
alternative  proceedings  in  that  court.7 

The  six  months’  limitation  was  also  held  to  be  applicable  to 
a claim,  in  respect  of  expenses  of  private  street  improvements, 
made  in  an  administration  action  against  certain  persons  who 
as  executors  were  owners  when  the  works  were  completed.8 

Enforcement  of  Charge  on  the  Premises . — The  above- 
mentioned  six  months’  limitation  is  not,  however,  applicable  to 
proceedings  taken  in  the  Chancery  Division  of  the  High  Court 
of  Justice,  or  in  the  county  court  (under  the  equitable 
jurisdiction  of  that  court),  for  enforcing  the  “ charge  on  the 
premises.”  9 The  time  for  taking  proceedings  to  enforce  the 
charge  is,  however,  limited  by  the  Real  Property  Limitation 


( 1 ) Lister  v.  Hebden  Local  Board , 

42  J.  P.  1 19. 

(2)  11  & 12  Viet.  c.  43,  s.  II, 
ante,  p.  568. 

(2)  Macomb  v.  Dodgson,  3 B.  & S. 
461;  32  L.  J.  M.  C.  113;  7 L.  T. 
(n.s.)  674;  9 Jur.  (n.s.)  848;  11 
W.  R.  308 ; 27  J.  P.  548  ; Greece  v. 
Hunt , ante,  p.  319. 

(4)  Simcox  v.  Handsworth , L.  R. 

8 Q.  B.  D.  39;  51  L.  J.  Q.  B.  168; 

46  J.  P.  260. 


(5)  Marr  v.  Greenwich  Board  of 
Works,  44  J.  P.  424. 

(6)  Prescott  v.  Nicholson,  60 
L.  T.  (N.s.)  563;  53  J.  P.  597. 

(7)  See  the  note  to  s.  261. 

(8)  West  v.  Downman , L.  R.  14 
Ch.  D.  ill  ; 42  L.  T.  (n.s.)  340; 
29  W.  R.  6. 

(9)  Tottenham  Local  Board  v. 
Rowell , L.  R.  15  Ch.  D.  378 ; 50 
L.  J.  Ch.  99 ; 43  L.  T.  (N.s.)  616  ; 
29  W.  R.  36. 
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c.  55>  s.257,  n. 


Act,  1874,1  to  twelve  years  next  after  a present  right  to  receive 
the  money  secured  by  the  charge  has  accrued  to  some  person 
capable  of  giving  a discharge  for  it ; and  this  limitation  runs 
from  the  date  of  the  completion  of  the  works,  and  not  from 
the  service  of  the  demand  for  payment.2 

If  the  amount  of  the  charge  on  the  premises  is  less  than 
£10  it  cannot  be  enforced  in  the  High  Court  of  Justice.3 

Charges  on  premises  created  by  sect.  257  do  not  require 
registration  under  the  Land  Charges  Registration  and  Searches 
Act,  1 888, 4 since  they  are  not  made  in  pursuance  of  any 
“ application,”  but  are  created  by  the  statute.5 

The  charge  created  by  the  section  is  a charge  on  the 
premises  in  the  hands  of  a subsequent  owner,  although  the 
local  authority  may  by  negligence  have  lost  the  summary 
remedy  against  the  previous  owner.6  It  is  a charge  on  the 
total  ownership  of  the  property,  that  is,  on  the  respective 
interests  of  all  the  owners  for  the  time  being  in  proportion  to 
the  value  of  their  interest ; 7 and  it  will  generally  be  necessary 
that  all  the  persons  having  interests  in  the  property  should  be 
made  parties  to  the  action.8 

The  charge  can  only  be  enforced  in  respect  of  the  instal- 
ments for  the  time  being  in  arrear.9 

The  charge  on  the  premises  would  come  within  the  statutory 
covenant  against  incumbrances  in  the  Conveyancing  and  Law 
of  Property  Act,  1881 ; 10  though  the  claim  of  a Board  of  Works 
in  the  Metropolis  for  the  expenses  of  paving  a new  street  does 
not,  since  there  is  nothing  in  the  Metropolis  Management  Acts 
to  render  such  expenses  a charge  on  the  land.11 

The  expenses  become  a charge  on  the  premises  on  the  com- 
pletion of  the  work ; and  the  vendor  was  therefore  held  liable  to 
pay  them  where  a contract  for  the  sale  of  the  equity  of  redemption 
of  the  premises  was  made  after  the  completion  of  the  works, 
but  before  the  service  of  the  notice  of  apportionment  of  the 
expenses.12  In  a subsequent  case,  however,  it  was  held  that 
inasmuch  as  the  statute  did  not  create  any  debt,  the  charge 
did  not  become  effective  before  the  service  of  the  notice  of 


(1)  37  & 38  Viet.  c.  57,  s.  8. 

(2)  Hornsey  Local  Board  v. 
Monarch  Investment  Building 
Society , L.  R.  24  Q.  B.  D.  1 ; 59 
L.  J.  M.  C.  105  ; 61  L.  T.  (n.s.) 
867  ; 38  W.  R.  85. 

(3)  Westbury  - on  - Sever 71  Rural 
Sanitary  Authority  v.  Meredith , L.R. 
30  Ch.  D.  387  ; 55  L.  J.  Ch.  744 ; 
52  L.  T.  (N.s.)  839  ; 34  W.  R.  217. 

(4)  51  & 52  Viet.  c.  51. 

(5)  Teg.  v*  Vice-Registrar  of 
Office  of  La7id  Registry , L.  R.  24 
Q.  B.  D.  178 ; 62  L.  T.  (n.s.)  1 1 7 ; 
s.c,  nom.  Reg.  v.  Holt , 59  L>  J. 
Q.  B.  1135  38  W.  R.  236;  54 
J.  P.  120. 

(6)  Sunderland  (. Mayor , &c.)  v. 


Alcock,  51  L.  J.  Ch.  546 ; 46  L.  T„ 
(n.s.)  377;  30  W.  R.  655. 

(7)  Birmingham  Corporation  v. 
Baker , L.  R.  17  Ch.  D.  782 ; 46 


(9)  Tottenham  Local  Board  v.. 
Rowell , ante,  p.  583. 

(10)  44  & 45  Viet.  c.  41,  s.  7 (1,  a). 

(11)  Egg  v.  Blayney , L.  R.  21 
Q.  B.  D.  107  ; 57  L.  J.  Q.  B.  460 ; 
59  L.  T.  (N.S.)  65  ; 36  W.  R.  893  ; 
52  J-  P.  517- 

(12)  Re  Bettesworth  and  Richer , 
L.  R.  37  Ch.  D.  537  ; 57  L.  J.  Ch. 
749  ; 58  L.  T.  (n.s.)  796  ; 36  W.  R. 
544;  52  J.  P.  740. 
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apportionment ; and  that  therefore,  where  the  owner  of  the  3$  & 39  Wet. 
premises  had  died  after  the  completion  of  the  works  but  before  c#  55>  s-257> 
the  service  of  the  notice,  the  expenses  were  not  payable  out  of 
his  residuary  estate.1 

Where  the  land,  on  which  a charge  under  sect.  257  was 
imposed,  was  subject  to  a covenant  restraining  the  owner  from 
building  on  it,  the  person  entitled  to  the  benefit  of  the  covenant 
was  not  an  “ owner”  within  the  section,  and  the  urban  authority 
enforcing  the  charge  were  therefore  not  entitled  to  an  order 
for  the  sale  of  the  land  free  from  the  covenant.2 

A local  board  that  had  resolved  that  the  expenses  of  certain 
private  street  improvements  should  be  “ private  improvement 
expenses”  (so  as  to  be  recoverable  by  private  improvement 
rates  under  sect.  213),  before  they  made  the  apportion- 
ment according  to  frontage,  but  had  afterwards  revoked 
the  resolution,  were  held  not  to  be  precluded  from  enforcing 
the  “ charge  on  the  premises.” 3 But  another  board,  that, 
in  their  notice  requiring  the  owners  to  execute  the  works, 
had  stated  that  the  expenses  would  be  declared  to  be 
private  improvement  expenses,  were  held  to  be  thereby  pre- 
cluded from  recovering  such  expenses  summarily  from  the 
owners.4 

Apportionment . — Any  dispute  arising  out  of  the  apportion- 
ment by  the  surveyor  may  be  settled  by  arbitration  under 
sects.  179,  180,  or  if  the  amount  in  dispute  is  less  than  ^20, 
by  a court  of  summary  jurisdiction  under  sect.  181. 

In  a case  under  the  Metropolis  Management  Acts,  the  pro- 
duction of  an  estimate  for  paving  works,  admitted  to  have 
been  signed  by  the  surveyor,  was  held  to  be  some  evidence 
that  the  surveyor  had  made  it  and  determined  the  amount, 
without  the  surveyor  being  called  as  a witness.5 

An  apportionment  under  sect.  150  is  conclusive  only  as  to 
the  proportions ; 6 and  an  appeal  lies  to  the  Local  Govern- 
ment Board  under  sect.  268,  against  the  demand  for  pay- 
ment.7 

It  had  been  held  not  to  be  necessary  to  go  to  arbitration  if  the 
owner’s  notice  disputed  his  liability  to  pay  anything  at  all,  as 
well  as  the  amount  (if  any)  which  he  was  to  pay ; and  that  the 
justices  might,  before  making  their  order,  exercise  their  juris 


(1)  Boor  v.  Hopkins , L.  R.  40 
Ch.  D.  572 ; 58  L.  J.  Ch.  285  ; 
60  L.  T.  (n.s.)  412;  37  W.  R. 
349  5 53  J*  L 467>  distinguished  in 
Tubbs  v.  Wynne,  L.  R.  1897,  1 
Q.  B.  74;  66  L.  J.  Q.  B.  in. 

(2)  Tendring  Union  v.  Dow  ton, 
L.  R.  1891,  3 Ch.  265  ; 61  L.  J. 
Ch.  82;  65  L.  T.  (n.s.)  434;  40 
W.  R.  145. 

(3)  Tottenham.  Local  Board  v. 
Powell,  ante , p.  583. 

(4)  Gould  v.  Bacup  Local  Board, 

50  L.  J.  M.  C.  44  ; 44  L.  T.  (n.s.) 


103 ; 29  W.  R.  471 ; 45  J-  L 325- 

(5)  Hobman  v.  Greenwich  Boara 
of  Works,  58  J.  P.  703. 

(6)  Bayley  v.  Wilkinson,  ante, 

p.  316. 

(7)  Reg.  v.  Local  Government 
Board,  L.  R.  10  Q.  B.  D.  309 ; 52 
L.  J.  M.  C.  4 ; 48  L.  T.  (N.S.)  179  ; 
31  W.  R.  72  ; 47  J.  P.  228.  With 
regard  to  this  case,  see  the  remarks 
of  Mathew,  J.,  in  Eccles  v.  Wirral 
Rural  Sanitary  Authority,  post,  p. 
610 ; see  also  Walthamstow  Local 
Board  v.  Staines , ante,  p.  322. 
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diction  as  arbitrators  in  a case  falling  within  sect.  181.1  The 
Court  of  Appeal,  however,  differed  from  this  in  a case  where 
the  notice  disputing  an  apportionment  of  paving  expenses  was 
given  in  the  following  terms,  “ I have  to  point  out  that  an 
error  has  been  made  in  charging  me  with  ^25  19^.  nd.  out  of 
a total  cost  of  £61,  as  the  amount  due  from  me  on  the 
Grafton  House  property,  as  no  paving,  curbing,  or  channelling, 
has  been  done  to  the  portion  of  the  road  that  my  land  abuts 
on;  therefore  I request  you  to  go  more  carefully  into  the 
matter,  and  forward  to  me  an  amended  statement.”  An  action 
having  been  brought  in  the  county  court,  notwithstanding  this 
notice,  to  recover  the  ^25  19^.  nd.,  the  county  court  judge, 
acting  on  a dictum  of  Bacon,  V.-C.,2  directed  the  jury  to  find 
a verdict  for  the  plaintiffs  on  the  ground  that  the  notice  dis- 
puted the  plaintiffs’  liability  as  well  as  the  mere  apportionment. 
The  Court  of  Appeal,  however,  decided  that,  the  accuracy  of 
the  apportionment  having  been  disputed,  the  dispute  was  to  be 
settled  by  arbitration,  and  it  was  pointed  out  that  questions  of 
law  arising  before  the  arbitrator  could  be  brought  before  the 
Court  by  special  case,  and  that  the  Court  could  if  necessary 
direct  him  to  state  such  a case.3 

The  last-cited  case  was  distinguished  by  Wright,  J.,  in  one 
where  the  notice  of  objection  appeared  to  be  rather  an 
objection  to  the  prime  cost  of  the  work  than  to  the  mode  in 
which  that  cost  was  apportioned.  The  Court  of  Appeal, 
however,  held  that  although  the  notice  might  have  been  treated 
by  the  Board  as  not  being  a notice  disputing  the  apportion- 
ment, they  had  not  done  so,  but  had  treated  it  as  disputing  the 
apportionment,  and  their  action  must  be  dismissed.4 

In  another  case,  the  owner  did  not  dispute  the  apportionment 
of  the  expenses  incurred  in  executing  works  other  than  the 
sewering  work,  but  except  that  he  did  not  dispute  the  pro- 
portions in  which  the  expenses  of  the  sewering  work  were 
apportioned  between  himself  and  the  other  frontagers,  he  wholly 
disputed  the  apportionment  so  far  as  it  included  the  sewering 
work.  On  an  arbitrator  being  appointed  by  the  Board,  he 
appointed  the  same  gentleman  to  act  on  his  behalf  in  settling  the 
proportion  to  be  paid  by  him  of  any  of  the  expenses  to  which  he 
might  be  held  by  a court  of  competent  jurisdiction  to  be  liable 
to  contribute,  and  also  in  settling  the  amount  of  the  expenses 
duly  incurred  by  the  local  board  in  levelling,  paving,  &c.,  and 
the  amount  so  incurred  in  sewering ; and  attended  the  arbi- 
tration under  protest,  contending  that  there  was  no  question  in 


(1)  West  v.  Downman , L.  R.  14 
Ch.  D.  ill  ; 42  L.  T.  (n.s.)  340; 
29  W.  R.  6.  But  see  Brierley  Hill 
Local  Board  v.  Pearsall , ante,  p.  427. 

(2)  In  Westx.  Downman , supra. 

(3)  Sandgate  Local  Board  v. 
Keefie , L.  R.  1892,  1 Q.  B.  831  ; 
61  L.  J.  Q.  B.  775  ; 66  L.  T.  (n.s.) 

741 ; 56  J.  P.  484. 


(4)  Mayor , <Src.,  of  Folkestone  v. 
Brooks , L.  R.  1893,  3 Ch.  22  ; 62 
L.  J.  Ch.  863  ; 68  L.  T.  (N.s.)  674  ; 
69  L.  T.  (n.s.)  403;  58  J.  P.  53. 
See  also  Mayor , ore.,  of  West 
Hartlepool  v.  Robinson , 77  L.  T. 
(n.s.)  387  ; 46  W.  R.  218  ; 62  J.  P. 
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dispute  between  the  plaintiffs  and  defendant  which  he  had  juris- 
diction to  determine.  The  arbitrator  made  his  award  dealing 
separately  with  the  expenses  of  the  levelling,  paving,  &c.,  and 
the  expenses  of  the  sewering ; and  the  Board  having  brought 
an  action  on  the  award  for  the  amount  of  the  latter  expenses, 
and  the  jury  having  found  that  the  Board  had  accepted  as 
satisfactory  a sewer  which  had  been  laid  in  the  street  some 
years  before  they  gave  the  adjoining  owners  the  notice  to 
re-sewer  it,  judgment  was  given  for  the  defendant;  and  on 
appeal  Lord  Esher,  M.R.,  said,  “ If  the  plaintiffs  had  already 
accepted  the  work  which  was  done  on  the  old  sewer,  there 
was  nothing  to  be  sent  to  arbitration,  for  in  that  case  they 
could  not  charge  the  defendant  for  the  new  work.  The  arbi- 
trator thought  that  there  was  a question  whether  the  plaintiffs 
had  accepted  it  or  not ; but  I feel  considerable  doubt  whether 
that  was  a point  which  could  properly  be  sent  to  him ; that 
difficulty,  however,  does  not  arise,  for  it  is  plain  from  the 
award  that  if  the  arbitrator  had  authority  to  decide  that 
question,  he  never  finally  decided  it.  The  meaning  of  his 
award  is  that  he  does  not  know  what  inference  he  ought  to 
draw  from  the  facts  ; he  really  leaves  it  to  the  Court,  and  the 
proper  inference  is  that  which  the  jury  have  found.”  1 

A fresh  apportionment  made  on  an  arbitration  between  the 
local  authority  and  one  of  the  owners  does  not  affect  the 
apportionment  made  upon  another  owner  who  has  not  been  a 
party  to  the  arbitration,  so  as  to  enable  the  authority  to  recover 
a greater  amount  from  him  than  the  amount  originally  appor- 
tioned on  him.2 

Loans  for  Private  Improvements. — The  local  authority  may 
borrow  money  for  private  improvement  expenses,  taking  care 
to  charge  the  repayment  of  the  loan  on  the  proper  persons.3 
Where  the  expenses  of  private  improvements  are  paid  with 
borrowed  money,  the  local  authority  may  grant  a rent-charge 
on  the  premises  to  the  lender.4 

The  grant  by  the  owner  of  certain  premises  of  a rent-charge 
on  the  premises  in  pursuance  of  a local  Act  to  secure  repay- 
ment of  private  improvement  expenses  was  held  not  to  prevent 
the  authority,  to  whom  the  rent-charge  had  been  given,  from 
bringing  an  action  for  those  expenses  against  a mortgagee, 
who  subsequently  came  into  possession,  in  pursuance  of  the 
same  Act,  the  remedies  being  held  to  be  concurrent.5 

Private  Improvement  Expenses. — With  regard  to  the  mode  of 
recovering  expenses  which  have  been  declared  to  be  private 
improvement  expenses,  namely  by  means  of  a rate  on  the 
occupier,  see  sects.  2 13-2 15. 


(1)  Hornsey  Local  Board  v. 
Davis , L.  R.  1893,  1 Q.  B.  756  ; 
62  L.  J.  Q.  B.  427  ; 68  L.  T.  (n.s.) 
503  ; 57  J-  P.  612. 

(2)  Tunbridge  Wells  Local  Board 

v.  Akroyd,  L.  R.  5 Ex.  D.  199 ; 

49  L.  J.  Ex.  403  ; 28  W.  R.  450 ; 


42  L.  T.  (N.S.)  640  ; 44  J.  P.  504. 

(3)  See  the  last  clause  of  s.  234. 

(4)  Sect.  240,  ante. 
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Micklethwaite , 54  L.  T.  (N.S.)  539  j 
50  J.  P.  550. 
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Landlord  and  Tenant. — Where  any  expenses,  by  this  Act 
payable  out  of  a borough  fund  or  rate,  were  before  the  Public 
Health  Act,  1872,  divided  between  landlord  and  tenant  under 
a local  Act,  the  Local  Government  Board  may  order  the  con- 
tinuance of  such  division  during  the  continuance  of  any 
contract  between  the  parties  existing  at  that  date.1 

By  an  agreement  for  a lease,  the  landlord  agreed  to  repair 
the  demised  premises,  and  also  to  pay  and  discharge  all  rates, 
taxes,  tithes,  and  other  charges  payable  in  respect  of  the  premises. 
Part  of  these  premises  consisted  of  a piece  of  ornamental  water  ; 
a deposit  of  mud  formed  in  this  water,  consisting  partly  of 
decayed  vegetable  matter  and  house  drainage,  which  became  a 
nuisance.  The  local  authority  took  proceedings  against  the 
tenant  as  the  person  by  whose  default  the  nuisance  arose,  and 
ultimately  made  an  order  upon  him  for  the  removal  of  the 
nuisance.  The  tenant  had  previously  to  the  making  of  the 
order,  but  after  the  commencement  of  the  proceedings  against 
him,  entered  into  an  agreement  with  a person  for  the  removal 
of  the  deposit  and  the  cleansing  of  the  ornamental  water  to  the 
satisfaction  of  the  inspector  of  nuisances,  for  the  sum  of  ^100, 
which  he  paid  upon  the  completion  of  the  work,  and  for  the 
recovery  of  which  he  afterwards  sued  his  landlord ; but  it  was 
held  that  the  latter  was  not  bound,  under  the  covenant  to  repair, 
to  cleanse  the  ornamental  water ; and  with  respect  to  so  much 
of  the  sum  paid  as  was  paid  for  the  removal  of  the  nuisance,  the 
plaintiff  was  not  entitled  to  recover  it  under  the  agreement,  as 
a charge  payable  in  respect  of  the  premises  or  as  money  paid 
for  the  defendant  at  his  request.2 

A lessee  covenanted  “ to  pay  and  discharge  all  manner  of 
taxes,  rates,  charges,  assessments,  and  impositions,  then  or  at 
any  time  to  be  charged,  assessed,  or  imposed  upon  the  premises 
or  in  respect  thereof  by  authority  of  parliament  or  otherwise 
howsoever ; ” a notice  of  the  existence  upon  the  premises  of  a 
nuisance  arising  from  the  bad  condition  of  the  drains,  was 
served  on  the  lessee  by  the  sanitary  authority  under  sect.  94, 
requiring  the  lessee  to  construct  proper  drains.  The  lessor, 
upon  the  lessee’s  refusal,  executed  the  works,  and  sued  him  for 
the  expenses  upon  the  covenant,  but  the  Court  held  that,  by 
the  Act,  the  duty  of  performing  the  work  was  cast  upon  the 
lessor,  and  that,  therefore,  the  lessee  was  not  bound  to  pay  the 
expenses  under  the  covenant.3 

Private  improvement  expenses  under  a local  Act  were  not 
recoverable  by  the  landlord  under  his  tenant’s  covenant  to 
pay  “ all  taxes,  rates,  assessments  and  impositions  in  respect  of 


(1)  See  sect.  230. 

(2)  Bird  v.  Elwes,  L.  R.  3 Ex. 
225  ; 37  L.  J.  Ex.  91  ; 18  L.  T. 
(N.s.)  727;  16  W.  R.  1120;  32 
J.  P.  694. 

(3)  Ratvlins  v.  Briggs , L.  R.  3 

C.  P.  D.  368 ; 47  L.  J.  C.  P.  487  J 


27  W.  R.  138  ; 42  J.  P.  791  ; fol- 
lowed in  Hill  v.  Edward , W.  N. 
1885,  p.  32,  with  reference  to  paving 
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the  premises.”  1 Nor  were  expenses  under  sect.  150  under  the  3$&39  Vlct- 
tenant’s  covenant  to  pay  “ all  rates,  taxes  and  assessments  ” c’  s' 2^’ n* 
imposed  or  assessed  on  the  premises,  or  the  landlord  or  tenant 
in  respect  thereof.2  But  similar  expenses  under  the  Metropolis 
Management  Acts  were  so  recoverable  on  the  tenant’s  cove- 
nant to  pay  “ all  taxes,  rates,  duties  and  assessments,  taxed, 
assessed,  or  imposed  on  the  tenant  or  landlord  in  respect  of 
the  premises.”  3 • 

Such  expenses  were  not  recoverable  from  the  landlord  by  a 
tenant  who  had  covenanted  to  pay  “ all  taxes,  rates,  assessments, 
and  outgoings,  taxed,  rated,  charged,  assessed,  or  imposed  upon 
the  premises  or  upon  the  landlord  or  tenant  in  respect  thereof.”  4 
This  decision  was  followed  with  reference  to  a similar  covenant 
in  which  the  word  “ outgoings  ” occurred,  although  that  word 
was  omitted  from  the  reddendum,  which  only  provided  that  the 
rent  should  be  paid  “ clear  of  rates,  taxes,  and  deductions.”  5 

By  a contract  for  the  sale  of  three  houses,  the  vendor  agreed 
to  discharge  “all  rates,  taxes,  and  outgoings ” up  to  the  time  of 
completion,  and  such  rates  and  outgoings  were  to  be  appor- 
tioned if  necessary.  The  purchasers,  having  paid  the  expenses 
of  improving  the  adjoining  street,  brought  an  action  to  recover 
the  amount  from  the  vendor ; and  it  was  held  that  the  charge 
for  improving  the  street  was  an  “ outgoing,”  which  the  vendor 
had  bound  himself  to  discharge,  and  which  the  purchasers 
were  therefore  entitled  to  recover  from  him,  and  that  the  ex- 
penses in  question,  being  for  improving  a street,  were  not  capable 
of  being  apportioned  between  vendor  and  purchaser.6  And 
in  another  case  a covenant  in  a lease  to  pay  “ all  rates,  taxes, 
charges , and  assessments  whatever,  which  were,  are,  or  may  be 
charged  or  assessed  upon  the  said  premises  or  any  part  thereof, 
or  upon  any  person  or  persons  in  respect  thereof,”  was  held 
binding  in  respect  of  expenses  incurred  by  a local  board  under 
the  Public  Health  Act  in  making  up  a new  street,  such  expenses 
being  under  that  Act,  “ charges  on  the  premises.”  7 

The  tenant  of  certain  premises  was  bound  by  his  lease  to 
“ bear,  pay,  and  discharge  ” certain  specified  rates,  and  “ all  the 
taxes,  rates,  duties  and  assessments  whatsoever,  whether  parlia- 
mentary, parochial,  or  otherwise,”  which  should  be  charged, 
assessed,  or  imposed  on  the  premises  or  upon  the  landlord  or 
tenant  in  respect  thereof.  The  drainage  of  the  premises  having 


(1)  Tidswell  v.  Whitworth , L.  R. 

2 C.  P.  326  ; 36  L.  J.  C.  P.  103  ; 
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38  & 39  Viet,  been  defective,  the  sanitary  authority  caused  a notice  to  be 
c.  55> s-  257> n-  served  upon  the  owners  of  the  premises,  requiring  them  to 
abate  the  nuisance ; and  the  notice  not  having  been  complied 
with,  the  authority  obtained  an  order  from  a justice  to  the  like 
effect.  The  owners  then  executed  the  works  necessary  to 
enable  them  to  obey  the  order,  and  sought  to  recover  the  costs 
of  them  from  the  defendant  under  the  covenant.  The  Court  of 
Appeal  (Brett,  L.J.,  dissl)  held  that  an  action  for  the  recovery 
of  the  costs  was  maintainable.1  And  in  a subsequent  case 
where  the  word  “ duties  ” occurred  in  the  covenant  the 
Divisional  Court  held  that  the  absence  of  the  words  “ assessed 
or  imposed  on  the  landlord  ” did  not  narrow  its  force.2 

The  Court  of  Appeal,  however,  held  that  a covenant  to  pay 
certain  specified  rates,  and  “the  board  of  health,  metropolitan, 
and  other  district  rates  and  assessments  taxed,  rated,  charged, 
assessed,  or  imposed  upon  the  demised  premises,  or  upon,  or 
payable  by  the  occupier  or  tenant  in  respect  thereof,”  did  not 
make  the  occupier  liable,  under  the  Metropolis  Management 
Act,  1 862, 3 for  the  proportion  of  the  expenses  of  paving  a new 
street ; for  such  expenses  were  not  by  that  Act  charged  on  the 
premises,  nor  on  the  occupier,  though  they  might  be  recovered 
from  him  in  the  first  instance,  but  on  the  owner  in  respect  of 
the  premises.4  This  was  followed  where  similar  expenses 
under  the  Metropolis  Management  Acts  were  held  not  to  come 
within  a covenant  in  a lease  to  pay  “ all  rates,  taxes,  and 
assessments  payable  in  respect  of  the  premises  during  the 
tenancy.”  5 Nor  did  the  cost  of  remedying  a defective  drain 
under  the  same  Acts  come  within  a covenant  to  pay  “main 
drainage  and  sewer  rates,  metropolitan  and  local  improvement 
rates,  taxes,  land  tax,  and  tithe.”  6 But  charges  for  paving 
under  the  Acts  came  within  the  words  “ outgoings  payable  either 
by  the  landlord  or  tenant  in  respect  of  the  premises.”  7 

An  agreement  by  a tenant  to  pay  all  outgoings  did  not  apply 
to  a rate  imposed  by  an  Act  passed  during  the  tenancy,  which 
the  tenant  was  by  the  Act  entitled  to  deduct  from  his  rent  in 
the  absence  of  any  agreement  to  the  contrary.8 

An  owner,  who  had,  without  proceedings  being  taken  against 
him,  paid  for  drainage  works  executed  by  the  sanitary  authority 
for  the  abatement  of  a nuisance,  was  held  to  have  paid  under 
compulsion,  but  was  not  entitled  to  recover  the  cost  from  his 
tenant  under  a covenant  that  the  tenant  would  pay  all  rates, 

(5)  Wilkinson  v.  Colly er,  L.  R. 
13  Q.  B.  D.  1 ; 53  L.  J.  Q.  B.  278  ; 
51  L.  T.  (N.s.)  299  ; 32  W.  R.  614. 

(6)  Home  and  Colonial  Stores  v. 
Todd,  63  L.  T.  (N.s.)  829. 

(7)  Aldridge  v.  Feme , L.  R.  1 7 
Q.  B.  D.  212  ; 55  L.  J.  Q.  B.  587 ; 
34  W.  R.  578  ; Batchelors.  Bigger , 
60  L.  T.  (n.s.)  416. 

(8)  Mile  End  Old  Town  Vestry 
v.  Whitby,  78  L.  T.  (N.s.)  80. 


(1)  Budd  v.  Marshall \ L.  R.  5 
C.  P.  D.  481  ; 50  L.  J.  C.  P.  24 ; 
42  L.  T.  (N.s.)  793  ; 29  W.  R.  148 ; 
44  J-  P.  584. 

(2)  Bretts.  Rogers , L.  R.  1897, 
1 Q.  B.  525  ; 66  L.  J.  Q.  B.  287  ; 
76  L.  T.  (N.s.)  26 ; 45  W.  R.  334. 

(3)  25  & 26  Viet.  c.  102,  s.  96. 

(4)  Allum  s.  Dickinson , L.  R.  9 
Q.  B.  D.  632  ; 52  L.  J.  Q.  B.  190 ; 
47  L.  T.  (N.S.)  493  ; 30  W.  R.  930  ; 
47  J.  P.  102. 
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taxes,  and  assessments  imposed  or  assessed  on  the  premises  or  38  & 39  Wet. 
the  landlord  or  tenant  in  respect  thereof,  and  would  make,  c*  55»  s*257>n- 
repair,  &c.,  all  sewers,  drains,  &c.,  belonging  to  the  premises.1 

A tenant  covenanted  to  pay  all  outgoings,  &c.,  imposed, 
charged,  or  assessed  on  the  premises  or  the  owner  or  occupier 
thereof,  except  land  tax  and  landlord’s  property  tax,  “ and  to 
keep  the  premises  in  a tenantable  state  of  repair,  damage  by 
fire  and  tempest,  and  all  ordinary  wear  and  tear  alo?ie  excepted .” 

On  a summons,  taken  out  in  the  county  court  by  the  owner 
to  determine  whether  he  or  the  tenant  was  liable  to  abate  a 
nuisance  arising  from  wear  and  tear  and  long  user,  it  was  held 
that  the  tenant  was  liable  notwithstanding  the  exception  at  the 
end  of  the  covenant.2 

Drainage  works  under  the  section  of  the  Public  Health  Act, 

1848,  corresponding  to  sect.  23  of  the  present  Act,  were  held 
not  to  come  within  the  provision  in  a will  directing  the 
beneficiaries  to  keep  premises  “ in  good  and  absolute  repair.”  3 

In  a case  in  which  there  was  no  such  special  covenant,  a 
tenant  recovered  from  his  landlord  the  expense  which  he  had 
incurred  in  complying  with  a notice  under  the  Nuisances 
Removal  Act,  185  5, 4 from  a metropolitan  district  board  to 
make  good  the  drainage  of  his  premises,  although  the  Act 
only  provided  that  in  the  event  of  the  occupier  not  complying 
with  a justice’s  order  to  do  the  work  he  should  be  liable  to  a 
penalty,  and  the  board  might  do  the  work  themselves,  and  then 
recover  the  expenses  from  the  owner.5 

With  reference  to  this  class  of  covenant,  it  may  be  mentioned 
that  a “ parliamentary  tax  ” is  one  imposed  directly  by  Act  of 
Parliament,  and  does  not  include  a sewers’  rate  made  by  com- 
missioners of  sewers.6 


Sect.  258.  No  justice  of  the  peace  shall  be  deemed  Justices  may 
incapable  of  acting  in  cases  arising  under  this  Act  by 
reason  of  his  being  a member  of  any  local  authority,  or  J^cal  autll0_ 
by  reason  of  his  being  as  one  of  several  ratepayers,  or  as  rity  or  liable 
one  of  any  other  class  of  persons  liable  in  common  with  to  contribute, 
the  others  to  contribute  to,  or  to  be  benefited  by  any  rate  s.  132. 
or  fund,  out  of  which  any  expenses  incurred  by  such  ^ 2‘  ’ 

authority  are  under  this  Act  to  be  defrayed.  30  & 31  Viet. 

Note. — ■ Removal  of  Disabilities. — A similar  provision  to  that  c* 
of  the  above  section  enables  justices  to  act  as  such,  although 
rated  to  borough  rates,  highway  rates,  and  other  parochial  cesses, 
levies,  and  rates.7  A similar  provision  is  also  enacted  by  the 


(1)  Lyon  v.  Greenhow , 8 Times 
L.  R.  457  ; Loc.  Gov.  Chron.,  1892, 

p.  497. 

(2)  Melhado  v.  Woodcock , in  re 
Bettingham , 9 Times  L.  R.  48 ; 
see  also  Smith  v.  Robinson , L.  R. 
1893, 2 Q.  B.  53  ; 62  L.  J.  Q.  B.  509  ; 
69  L.  T.  (N.s.)  434 ; 41  W.  R.  588. 

(3)  Harrison  v.  Barney , L.  R. 
1894,  3 Ch.  562  ; 63  L.  J.  Ch.  676  ; 


71  L.  T.  (n.s.)  180 ; 43  W.  R.  105. 

(4)  18  & 19  Viet.  c.  121,  ss.  12-14. 

(5)  Castleberg  v.  Kenyon , Times 
newspaper,  16th  June,  1879 ; and 
see  Gebhardt  v.  Saunders ; Andrew 
v.  St.  Olavets  Board  of  Works,  ante, 
p.  192. 

(6)  Palmer  v.  E ant h,  14  M.  & W. 
428. 

(7)  16  Geo.  2,  c.  18,  s.  1. 
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39  Viet.  Judicial  Proceedings  (Rating)  Act,  1877, 1 with  respect  to  pro- 
s.25  j n.  ceec[jngS  [n  ^ House  of  Lords,  Court  of  Appeal,  and  High 
Court  of  Justice,  the  High  Court  of  Session  in  Scotland,  and 
Superior  Courts  in  Ireland.  No  judge  of  any  of  these  courts  is 
to  be  incapable  of  acting  by  reason  of  his  being,  as  one  of  several 
ratepayers  or  other  class  of  persons,  interested  in  any  public, 
general,  or  local  rate,  tax,  duty,  or  assessment,  or  fund  formed 
therefrom  or  applicable  to  similar  purposes.  The  Act  has  a 
retrospective  effect. 

Personal  Interest . — Any  direct  pecuniary  interest,  however 
small  in  the  subject-matter,  will  disqualify  a justice  from  acting 
judicially  in  the  matter;  but  the' mere  possibility  of  bias  in 
favour  of  one  of  the  parties  does  not  ipso  facto  avoid  the  justice’s 
decision.2  Moreover  the  proceedings  will  not  be  void  even 
where  the  justice  has  a disqualifying  interest  in  the  matter, 
if  the  objection  be  waived.3  And  on  an  application  for  a 
certiorari  to  quash  an  order  of  justices  on  the  ground  of  per- 
sonal interest,  it  should  be  shown  on  affidavit  that  the  party 
applying  and  his  solicitor  did  not  know  at  the  time  that  the 
justice  was  interested  in  the  matter.4 

A county  coroner  may  act  as  a justice,  though  liable  to  be 
called  on  to  act  as  a substitute  for  the  sheriff.5  And  a magis- 
trate is  not  disqualified  because  he  has  been  subpoenaed  as  a 
witness  on  behalf  of  one  of  the  parties.  In  a case  in  which 
it  was  so  held  a magistrate,  who  was  a physician,  had  attended 
the  complainant  professionally  for  injuries  sustained  in  the 
assault  of  which  complaint  was  made,  and  was  subpoenaed  to 
prove  the  nature  of  such  injuries.  He  had  also  advised  the 
complainant  to  settle  the  matter  and  not  bring  it  into  court, 
and  had  taken  to  him  from  the  defendant  a message  of  apology 
desiring  an  amicable  settlement ; but  this  was  held  not  to  give 
him  sufficient  interest  in  the  matter  to  disqualify  him  from 
adjudicating.6 

A subscriber  to  a society  for  prevention  of  cruelty  to  animals 
is  not  disqualified  for  adjudicating  on  a prosecution  instituted 
by  the  society.7 

An  objection  was  taken  to  a conviction  under  an  order  made 
by  the  town  council  of  a borough  in  pursuance  of  the  Dogs 
Act,  187 1,8  that  the  convicting  justices  had  been  parties  to  the 
making  of  the  order ; but  the  conviction  was  upheld.9 


(1)  40  Viet.  c.  11. 

(2)  Reg.  v.  Rand,  L.  R.  1 Q.  B. 
230;  35  L.  J.  M.  C.  157;  7 B- 
& S.  297. 

(3)  Wakefield  Local  Board  of 
Health  v.  West  Riding  and  Grimsby 
Railway  Company , L.  R.  1 Q.  B. 
84 ; 35  L.  J.  M.  C.  69  ; 13  L.  T. 
(N.S.)  590;  12  Jur.  (N.S.)  160;  10 
Cox  C.  C.  162;  14  W.  R.  100;  30 
J.  P.  628. 

(4)  Reg.  v.  Kent  JJ.,  44  J.  P. 


(5)  Davis  v.  Pembroke  JJ.,  L.  R. 
7 Q.  B.  D.  513. 

(6)  Reg.  v.  Farrant,  L.  R.  20 
Q.  B.  D.  58  ; 57  L.  J.  M.  C.  17  ; 
57  L.  T.  (N.S.)  880  ; 36  W.  R.  184 ; 
52  J.  P.  116. 

(7)  Reg.  v.  Deal  (Mayor  and  Jus- 
tices), 45  L.  T.  (N.s.)  439;  30 
W.  R.  154;  46  J.  P.  7i. 

(8)  34  & 35  Viet.  c.  56,  s.  3. 

(9)  Reg.  v.  Huntingdon  JJ., 
L.  R.  4 Q.  B.  D.  522 ; 43  J.  P.  767. 
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On  an  information  laid  under  a Local  Improvement  Act  by  38  & 39  Viet, 
order  of  a corporation,  who  were  the  local  board,  for  violating  c'  55» s-  258,  n. 
a bye-law  in  deviating  from  a plan  of  building,  it  was  held  that 
the  convicting  justices  were  not  disqualified  merely  because 
they  were  members  of  the  corporation.1 

A rule  for  a certiorari  was  made  absolute  to  quash  an  order 
of  borough  justices  appointing  a surveyor  to  survey  and  assess 
the  value  of  certain  property  of  the  applicant  which  was  re- 
quired by  the  corporation  for  the  purpose  of  widening  a street 
in  the  borough  ; the  corporation  in  the  case  were  acting  as  the 
local  board  under  the  Public  Health  Act,  and  the  objection  to 
the  order  was  that  the  justices  who  made  it  were  interested 
parties,  being  ratepayers.2 

The  owner  of  a farm  in  the  parish  of  Edmonton  agreed  to 
dispose  of  the  sewage  of  the  Enfield  Local  Board  of  Health 
on  his  farm,  but  disagreements  arising,  the  board  took  pro- 
ceedings to  enforce  the  agreement,  and  while  they  were  pending, 

H.  diverted  the  sewage  into  an  open  watercourse,  whence  it 
flowed  into  the  River  Lee.  The  Edmonton  Local  Board  then 
threatened  proceedings  against  the  Enfield  Board,  and  the  Lee 
Conservancy  took  out  summonses  against  H.  When  the  sum- 
monses came  on  for  hearing  the  defendant  M.,  who  was  chair- 
man of  the  Enfield  Board,  and  had  taken  an  active  part  in  its 
proceedings,  sat  on  the  bench  with  three  other  justices,  but 
took  no  part  until  the  others  had  unanimously  determined  to 
convict  H.,  when  he  proposed  a mitigation  of  the  penalties ; and 
he  did  not  sign  the  convictions.  The  Court  held  that  M.  had 
such  an  interest  as  might  give  him  a real  bias  in  the  matter,  and 
that  consequently  he  ought  not  to  have  sat  as  a justice,  it  being 
immaterial  what  part  he  really  took  in  the  matter,  and  made 
absolute  with  costs  against  M.  a rule  calling  on  him  and  the 
other  justices  to  show  cause  why  a writ  of  certiorari  should  not 
issue  to  remove  the  convictions.3  So  also  a magistrate,  who,  as 
an  ex-officio  guardian,  had  taken  an  active  part  on  the  assess- 
ment committee  in  relation  to  the  assessment  of  a railway 
company  and  an  appeal  made  by  the  company  to  the  com- 
mittee, was  disqualified  for  hearing  their  subsequent  appeal  to 
the  quarter  sessions.4 

Where  the  convicting  justices  were  members  of  the  common 
council  when  a resolution  to  prosecute  was  passed,  a rule  for  a 
certiorari  to  quash  the  conviction  was  made  absolute.5 

So  also  where  one  of  the  justices  convicting  for  possessing 
meat  unfit  for  food,  was  a member  of  the  sanitary  committee  of 


( 1 ) Harring  v.  Stockton,  3 1 J.  P. 

420. 

(2)  Ex  parte  Westwick , 38  L.  T. 
(0.SO203. 

(3)  Reg.  v.  Meyer , L.  R.  1 Q.  B. 
D.  173  ; s.C.  nom.  Reg.  v.  Myers , 

34  L.  T.  (N.S.)  247  ; 40  J.  P.  645  ; 

s.c.  nom.  Reg.  v.  Harrison , 24 


W.  R.  392. 

(4)  Reg.  v.  Cumberland  Jf.,  58 
L.  T.  (N.S.)  491  ; 52  J.  P.  502. 

(5)  Reg.  v.  Mil  ledge  and  others , 
Weymouth  JJ.,  L.  R.  4 Q.  B.  D. 
332  ; 48  L.  J.  M.  C.  139 ; 40  L.  T. 
(N.S.)  748  ; 43  J.  P.  606, 

2 Q 
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8&  39  Viet,  the  town  council  and  acted  as  chairman  when  the  prosecution 
55,  s.258,  n.  was  ordered,  the  conviction  was  quashed  on  the  ground  of 
interest,  and  sect.  258  did  not  protect  it.1 

A magistrate,  having  attended  a ratepayers’  meeting  and 
moved  a resolution  calling  on  the  persons  who  had  deposited 
manure  on  certain  waste  lands  to  remove  the  deposit,  was 
disqualified,  both  as  being  a ratepayer  and  as  having  taken 
part  in  originating  the  proceedings,  from  adjudicating  on  a 
summons  taken  out  by  the  surveyor  of  highways  for  enforcing 
the  removal  of  the  manure.2 

So  also  a member  of  a board  of  conservators  under  the 
Salmon  Fishery  Acts,  having  been  present  at  a meeting  of  the 
board  when  their  water  bailiff  was  authorized  to  institute  a 
prosecution,  was  held  to  have  been  disqualified  from  sitting  on 
the  bench  before  which  the  case  was  heard  ; and  the  conviction 
of  the  defendant  was  accordingly  quashed.3 

And  in  an  Irish  case  it  was  held  that  the  fact  that  one  of  the 
magistrates  who  had  adjudicated  at  petty  sessions,  took  his 
seat  on  the  bench  when  an  appeal  against  the  conviction  was 
heard,  and  was  consulted  as  to  the  number  of  magistrates  who 
took  part  in  the  adjudication  and  as  to  their  unanimity,  but 
did  not  otherwise  take  part  in  the  hearing  of  the  appeal,  invali- 
dated the  proceedings  and  entitled  the  prisoner  to  be  discharged.4 

Costs  were  given  against  justices  who  acted  in  a double 
capacity.  After  taking  part  as  members  of  an  urban  sanitary 
authority  in  a resolution  directing  building  works  to  be  pulled 
down  as  being  in  contravention  of  the  bye-laws  in  force,  they 
had  taken  part  as  justices  in  an  order  directing  the  owner  to 
pay  the  expenses  of  pulling  down  the  work.5 

It  had  been  held  that  a summons  ought  not  to  have  been 
issued  by  a member  of  the  corporation  on  whose  behalf  their 
officer  laid  the  information ; and  that  therefore  other  justices, 
although  not  connected  with  the  corporation,  could  not  hear  the 
case.6  But  in  a subsequent  case  this  was  disapproved  of,  and 
it  was  laid  down  that  where  an  enactment  similar  to  sect.  258 
existed,  it  was  not  enough  to  show  that  an  adjudicating  justice 
was  a member  of  the  local  authority,  and  as  such  had  a 
pecuniary  interest  in  the  result  of  the  complaint,  or  that  he  was 
a member  of  the  authority  charged  with  the  duty  of  prose- 
cuting the  offence,  but  that  it  must  be  established  that  he  had 
such  a substantial  interest  in  the  result  of  the  hearing  as  to 
make  it  likely  that  he  had  a real  bias  in  the  matter.7 


(1)  Reg.  V.  York,  W.  R.,  jy.,  46 
J.  P.  404. 

(2)  Reg.  v.  Gaisford , L.  R.  1892, 
1 Q.  B.  381  • 61  L.  J.  M.  C.  50 ; 
66  L.  T.  (n.s.)  24 ; 56  J.  P.  247. 

(3)  Reg.  v-  Henley,  L.  R.  1892, 
iQ.  B.  504;  61  L.  J.  M.  C.  135; 
66  L.  T.  (N.s.)  675  ; 40  W.  R.  383  ; 
56  J.  P.  391  ; 17  Cox  C.  C.  518. 

(4)  Ex  parte  Clarke , 26  L.  R. 


Ir.  r. 

(5)  Reg.  v.  Winchester  JJ.,  46 
J.  P.  724. 

(6)  Reg.  v.  Gibbon , L.  R.  6 Q.  B. 
D.  168 ; 29  W.  R.  442. 

(7)  Reg.  v.  Hands  ley,  L.  R.  8 
Q.  B.  D.  383;  51L.J.M.  C.  137; 
30  W.  R.  368  ; 46  J.  P.  1 19  ; and 
see  Reg.  v.  Stockport  JJ 60  J.  P. 
552. 
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In  a case  where  a note  was  passed  from  the  bench  to  the  38  & 39  Viet, 
•chairman  of  the  urban  district  council,  who  was  by  virtue  of  s-258>  n* 
his  office  a justice  of  the  peace,  and  interested  in  the  prose- 
cution then  before  the  court,  and  he  sent  back  an  answer,  but 
it  was  proved  that  the  note  and  answer  did  not  have  and 
could  not  have  had  any  influence  on  the  decision,  a rule  for  a 
certiorari  to  quash  the  conviction  was  discharged,  but  without 
costs.1  It  was  also  decided  that  the  receipt  of  a circular 
letter  from  the  licensing  justices  of  a petty  sessional  division 
to  the  other  justices  of  the  county  stating  that  they  had 
instructed  counsel  to  appear  in  support  of  their  decision  on  an 
.appeal  against  such  decision  to  the  quarter  sessions,  and 
hoping  that  it  would  be  convenient  for  them  to  attend  the 
hearing,  and  the  attendance  of  justices  in  consequence  of  such 
■circular,  did  not  necessarily  bias  the  minds  of  the  justices  who 
attended  in  favour  of  supporting  the  decision  of  the  licensing 
justices.2 

A litigant  in  another  case,  which  is  similar  to  the  cases 
before  the  Court,  is  disqualified  from  acting  as  a justice  in  such 
cases.3 


Sect.  259.  Any  local  authority  may  appear  before  Appearance 
any  Court,  or  in  any  legal  proceeding  by  their  clerk,  or  of  local  autho- 
by  any  officer  or  member  authorized  generally  or  in  nties  ^ le§al 
respect  of  any  special  proceeding  by  resolution  of  such 
authority,  and  their  clerk,  or  any  officer  or  member  so  s.  48. 
authorized  shall  be  at  liberty  to  institute  and  carry  on 
any  proceeding  which  the  local  authority  is  authorized 
“to  institute  and  carry  on  under  this  Act. 

Note. — Legal  Proceedings  by  atid  against  Local  Authorities. — 

.Sect.  266  provides  for  the  authentication  of  notices,  orders,  and 
other  such  documents  by  the  clerk,  surveyor,  or  inspector  of 
nuisances  of  the  local  authority. 

Under  the  Summary  Jurisdiction  Act,  1848,  a complaint  or 
information  may  be  laid  or  made  by  the  complainant  or 
informant  in  person,  or  by  his  counsel  or  solicitor,  or  other 
person  authorized  in  that  behalf.4  But  in  the  case  of  a 
complaint  to  the  justices  on  behalf  of  a local  authority  for  an 
infringement  of  their  bye-laws,  it  has  been  held  that  the  justices 
are  not  bound  to  adjudicate  unless  the  clerk  of  the  authority 
•attends  the  hearing  by  himself  or  by  his  counsel  or  solicitor.5 

The  provisions  in  the  Valuation  (Metropolis)  Act,  1869,6 


(1)  Reg.  v.  Btidden , 60  J.  P.  166. 

(2)  Reg.  v.  London  JJ.,  45 
VV.  R.  58  ; 60  J.  P.  726. 

(3)  Reg.  v.  Great  Yarmouth  JJ. , 

L.  R.  8 Q.  B.  D.  525  ; 51  L.  J. 

M.  C.  39 ; 30  W.  R.  460  ; 46  J.  P. 
518. 

(4)  11  & 12  Viet.  c.  43,  s.  10; 


and  see  Foster  v.  Fyfe,  L.  R.  1896, 
2 Q.  B.  104;  65  L.  J.  M.  C.  184  ; 
74  L.  T.  (N.s.)  784  ; 44  W.  R.  524  ; 
60  J.  P.  423. 

(5)  Ex  parte  Leamington,  5 L.  T. 
(N.s.)  637;  26  J.  P.  84. 

(6)  32  & 33  Viet.  c.  67,  s.  62. 
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38 & 39  Viet,  that  an  assessment  committee  may  “appear  on  any  appeal  ” 
c*  55j  s*  259j  n*  by  their  clerk,  does  not  give  the  clerk  the  right  to  be  heard  on 
their  behalf  at  the  quarter  sessions.  Per  A.  L.  Smith,  L.J.  : 
“ I think  it  merely  provides  for  the  manner  in  which  the 
assessment  committee  are  to  get  into  court  ...  it  does  not 
provide  that,  when  there,  they  may  be  heard  by  their  clerk.”  1 

A conviction  under  the  Freshwater  Fishery  Acts  was  quashed 
because  the  water  bailiff  who  instituted  the  proceedings  did 
not  prove  his  authority  from  the  conservators,  whom  the  Acts 
authorized  to  take  such  proceedings,  and  to  whom  the  penalties 
were  payable.2 

The  local  authority  cannot  give  a general  power  to  institute 
proceedings  at  discretion  to  the  police.  Thus,  a local  autho- 
rity, purporting  to  act  in  pursuance  of  sect.  259,  resolved 
“ that  the  superintendent  and  the  sergeant  or  sergeants  of  the 
county  police  for  the  time  being,  acting  within  the  district,  be 
authorized,  as  officers  of  the  board,  to  institute  and  prosecute, 
from  time  to  time,  all  such  proceedings  as  may  be  necessary 
against  any  person  or  persons  offending  against  ” certain  pro- 
visions of  a local  Act  which  applied  sects.  251  and  254  of 
the  Public  Health  Act,  1875;  but  it  was  held  that  they  had 
misapprehended  the  effect  of  sect.  259,  and  that  the  superin- 
tendent of  police  had  no  power  to  lay  an  information  under 
the  provisions  in  question.3 

Now,  all  urban  and  rural  authorities  are  bodies  corporate, 
entitled  to  sue  and  be  sued  in  their  corporate  names;  but 
formerly  local  authorities  were  not  all  bodies  corporate,  and 
the  Public  Health  Act,  1848, 4 therefore  provided  that  actions 
by  and  against  local  boards  might  be  brought  and  defended  in 
the  names  of  their  clerks,  and  on  that  provision  it  was  held 
that  when  a judgment  was  recovered  against  the  clerk  as  a 
public  officer  of  the  board,  it  was  not  liable  to  the  usual 
incidents  of  a judgment,  and  enforceable  by  writ  of  execution, 
but  only  by  mandamus  or  proceeding  in  equity  to  compel  the 
parties  to  satisfy  the  judgment  when  it  appeared  that  they  had 
the  means  of  doing  so,  that  is,  by  having  recourse  to  the  rates 
to  be  levied  under  the  Act.5 

An  action  of  ejectment  wras  brought  against  the  defendant  as 
clerk  to  the  Local  Board  of  Tranmere,  the  plaintiffs  claiming 
under  a writ  of  elegit , which  they  had  issued  on  a judgment 
obtained  by  them  against  the  same  defendant  in  a former  action. 
A verdict  was  entered  for  the  plaintiffs  with  leave  to  move  to 
enter  it  for  the  defendant  on  the  grounds,  first,  that  property 


(1)  Reg.  v.  London  JJ-*  L.  R. 
1896,  1 Q.  B.  659;  65  L.  J.  M.  C. 
120  ; 74  L.  T.  (N.S.)  523  ; 44  W.  R. 
485  ; 60  J.  P.  420. 

(2)  Anderson  v.  Hamlin , L.  R. 

25  Q.  B.  D.  221  ; 59  L.  J.  M.  C. 

151  ; 63  L.  T.  (N.s.)  168;  54  J.  P. 

757- 


(3)  Kyle  v.  Barber,  58  L.  T. 
(N.s.)  229;  52  J.  P.  725. 

(4)  11  & 12  Viet.  c.  63,  s.  138. 

(5)  Kendall  v.  King , 17  C.  B. 
483;  25  L.  J.  C.  P.  132  ; Hall  v. 
'Jaylor,  E.  B.  & E.  107;  27  L.  J. 
Q.  B.  31 1 ; 23  J.  P.  20. 
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held  by  a local  board  of  health  for  purposes  of  the  Public  38  & 39  Viet. 
Health  Act  cannot  be  taken  under  an  e legit ; and,  secondly,  c*  55> s-  259>  n- 
that  the  writ  directed  the  delivery  to  the  plaintiffs  of  the 
lands,  &c.,  of  the  defendant  as  clerk  to  the  local  board,  whilst 
the  lands  in  question  were  vested  in  the  local  board  and  not  in 
the  defendant  as  their  clerk.  The  Court  of  Common  Pleas 
held  that  lands  held  for  public  purposes  were  still  liable  to  be 
taken  under  an  elegit , and  that  a judgment  against  the  defen- 
dant as  clerk  was  in  truth  a judgment  against  the  local  board 
of  health.  The  rule  to  set  aside  the  verdict  was  therefore 
discharged.1  It  is,  however,  to  be  noticed  that  although  the 
fact  that  lands  are  held  for  public  purposes  does  not  exempt 
them  from  seizure  under  a writ  of  elegit , lands  held  on  a public 
trust  of  a special  nature  cannot  be  so  seized  for  a debt  which 
is  unconnected  with  such  trust;  and  therefore  sewage  farm 
lands  which  were  held  by  a rural  sanitary  authority,  not  for  the 
benefit  of  the  sanitary  district  generally,  but  for  the  disposal  of 
the  sewage  of  a particular  contributory  place  in  the  district, 
and  which  had  been  acquired  by  means  of  borrowed  money 
charged  on  that  contributory  place,  could  only,  it  was  held,  be 
taken  in  execution  for  judgment  debts  exclusively  chargeable 
against  that  place,  and  not  for  the  costs  of  an  action  which 
were  chargeable  against  the  common  fund  of  the  district.2 

Contracts  and  other  deeds  were  formerly  executed  in  the 
case  of  unincorporated  local  boards,  by  five  members ; 3 and 
where  a contract  had  been  thus  executed  by  members,  who 
covenanted  “ for  themselves,  their  heirs,  executors,  and  ad- 
ministrators,” but  professed  to  enter  into  the  contract  “ for  and 
on  behalf  of  the  local  board,”  it  was  held  that  the  clerk  to  the 
board  was  the  proper  person  to  sue  for  breach  of  the  contract.4 


Sect.  260.  In  any  proceeding  instituted  by  or  against  Name  of  local 
a local  authority  under  this  Act  it  shall  not  be  necessary  authority 
for  the  plaintiff  to  prove  the  corporate  name  of  the  local  nee(i  be 
authority  or  the  constitution  or  limits  of  their  district : Prove 
Provided  that  this  section  shall  not  abridge  or  prejudice 
the  right  of  any  defendant  to  take  or  avail  himself  of 
any  objection  which  he  might  have  taken  or  availed 
himself  of  if  this  Act  had  not  been  passed. 


Note. — Unnecessary  Evidence. — This  provision  was  inserted 
with  a view  to  saving  technical  objections  and  the  expense  of 
proving  facts  not  in  dispute  between  the  parties  to  legal  pro- 
ceedings. See  also  the  note  to  sect.  252. 

(1)  Worral  Waterworks  Company 
v.  Lloyd  L.  R.  1 C.  P.  719.  See 
also  Saunders  v.  Slack , n L.  T. 

(n.s.)  484,  as  to  levying  execution 
against  goods  of  public  companies 
by  a judgment  creditor. 

(2)  Earl  Jersey  v.  Uxbridge  Rural 


Sanitary  Authority , L.  R.  1891, 
3 Ch.  183;  60  L.  J.  Ch.  833; 
64  L.  T.  (N.s.)  858. 

(3)  11  & 12  Viet.  c.  63,  s.  85. 

(4)  Cobham  v.  Holcombe , 8 C.  B. 
(N.s.)  815. 


38  & 39  Viet, 
c.  55,  s.  261. 

Demands 
below  50?. 
may  be  re- 
covered in 
county  courts. 
L.G.  Am., 
s.  24. 


Proceedings 
not  to  be 
quashed  for 
want  of  form, 
P.H.,  s.  137. 
N.R.  1855, 
s.  39. 
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Sect.  261.  Proceedings  for  the  recovery  of  demands* 
below  fifty  pounds,  which  local  authorities  are  empowered 
to  recover  in  a summary  manner,  may,  at  the  option  of 
the  local  authority,  be  taken  in  the  County  Court  as  if 
such  demands  were  debts  within  the  cognizance  of  such 
Courts. 

Note. — Proceedings  in  County  Court. — The  limit  of  the- 
amount  which  could  formerly  be  recovered  as  a debt  in  the 
County  Court  under  the  Sanitary  Acts  was  £20 : now,  any 
sum  which  is  less  than  £^o  may  be  so  recovered. 

Proceedings  in  the  County  Court  are  barred  by  the  six  months" 
limitation  in  the  same  way  as  if  they  had  been  taken  in  a 
summary  manner;  otherwise  {per  Blackburn,  J.)  “ there  would 
follow  this  unreasonable  and  absurd  effect,  that  if  the  demand 
were  over  £ 20  the  limit  would  be  six  months,  if  under  £20- 
it  would  be  twenty  years.” 1 

Proceedings  in  the  County  Court  under  the  above  section 
are  not  affected  by  the  exception  of  goods  liable  to  distress  for 
rates  from  the  protection  from  seizure  afforded  by  a bill  of  sale.2- 

The  County  Court  also  has  jurisdiction  in  equity  to  enforce 
the  “charge  on  the  premises”  created  by  sect.  257.  In  this, 
case  the  limit  of  jurisdiction  is  ^500;  and  the  six  months" 
limitation  of  time  does  not  apply.3 

The  jurisdiction  of  the  County  Court  extends  to  the  granting 
of  an  injunction  to  restrain  a nuisance  that  causes  any  damage 
for  which  an  action  can  be  brought  in  that  Court ; 4 and  also* 
extends  to  committal  for  disobeying  an  interlocutory  order.5 

Sect.  262.  No  rate  order  conviction  or  thing  made- 
or  done  or  relating  to  the  execution  of  this  Act  shall  be 
vacated  quashed  or  set  aside  for  want  of  form,  or  (unless, 
otherwise  expressly  provided  by  this  Act)  be  removed  or 
removable  by  certiorari  or  any  other  writ  or  process- 
whatsoever  into  any  of  the  superior  Courts  : Provided 
that  nothing  in  this  section  shall  prevent  the  removal  of 
any  case  stated  for  the  opinion  of  a superior  Court  or  of 
any  rate  order  conviction  or  thing  to  which  such  special 
case  relates. 


(1)  West  Ham  Local  Board  v. 
Maddanis , L.  R.  1 Ex.  D.  516,  n.  ; 
33  L.  T.  (N.s.)  809;  40  J.  P.  470. 

Tottenham  Local  Board  v.  Rowell , 
L.  R.  1 Ex.  D.  514;  46  L.  J.  Q. 
B.  432;  35  L.  T.  (n.s.)  887;  25 

W.  R.  135  ; distinguished  in  Mayor , 

<5rc.,  of  Leeds  v.  Robs  haw,  51  J.  P. 
441,  under  a local  Act ; followed  in 
Hammersmith  Vestry  v.  Lowenfeld 

under  the  Public  Health  (London) 
Act,  L.  R.  1896,  2 Q.  B.  278 ; 
65  L.  J.  Q.  B.  662  ; 75  L.  T.  (n.s.) 


182  ; 45  W.  R.  60 ; S.C.  nom.  Ham- 
mersmith  Vestry  v.  Bowenfeld , 60 
J.  P.  600. 

(2)  Wimbledon  Local  Board  v„ 
Undemuood,  ante , p.  576. 

(3)  See  the  note  to  s.  257. 

(4)  Martin  v.  Bannister , L.  R.  4 
Q.  B^  D.  491 ; 28  W.  R.  143  ; S.C. 
nom:  Reg.  v.  Harrington , 48  L.  J- 
Q.  B.  667. 

(5)  Richards  v.  Cullerne.  L.  R.. 
7 Q.  B.  D.  623. 
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Note. — Certiorari,  &>c.—  An  order  for  the  payment  of  3§  & 39  vict. 
money,  made  by  the  local  board  of  health  of  a borough,  was  c-55»s-262,  n 
held  not  to  be  removable  by  certiorari .1 

Though  the  writ  of  certiorari  be  taken  away  by  statute,  the 
Court  may  grant  the  writ  under  certain  circumstances;  for 
instance,  where  a justice  had  acted  without  jurisdiction  in  con- 
victing under  an  illegal  bye-law  made  by  a local  board  of  health.2 

The  Recorder  of  a borough,  upon  an  appeal  against  a 
summary  conviction  for  an  offence  against  a bye-law,  with  the 
consent  of  the  parties,  stated  a case  on  the  question  whether 
the  facts  amounted  to  an  offence  within  the  bye-law ; and  the 
Court  having  granted  a writ  of  certiorari  to  bring  up  the  case, 
it  was  held  that,  by  virtue  of  the  consent  of  the  parties,  the 
Court  might  receive  the  case,  and  determine  the  question, 
although  the  writ  of  certiorari  was  taken  away.3 

“Sect.  137  of  the  Public  Health  Act,  1848, 4 does  not  apply 
if  the  local  board  have  acted  without  jurisdiction.  If  they  have 
done  anything  irregularly,  which  is  nevertheless  within  their 
jurisdiction,  the  section  would  apply,  but  here  it  is  said  they 
have  made  a rate  when  they  had  no  right  to  make  it.”  5 

“No  writ  of  certiorari  shall  be  granted,  issued,  or  allowed  to 
remove  any  judgment,  order,  conviction,  or  other  proceeding 
had  or  made  by  or  before  any  justice  or  justices  of  the  peace 
of  any  county,  city,  borough,  town  corporate,  or  liberty,  or  the 
respective  general  or  quarter  sessions  thereof,  unless  such  writ 
of  certiorari  be  applied  for  within  six  calendar  months  next  after 
such  judgment,  order,  conviction,  or  other  proceeding  shall  be 
so  had  or  made,  and  unless  it  be  proved  by  affidavit  that  the 
party  suing  forth  the  same  has  given  six  days’  notice  thereof  in 
writing  to  the  justice  or  justices,  or  to  two  of  them,  if  more 
than  one,  by  and  before  whom  such  judgment,  order,  convic- 
tion, or  other  proceedings  shall  be  so  had  or  made,”  in  order 
that  the  justices  may  show  cause.6 

A writ  of  certiorari  is  not  now  required  for  the  removal  of  a 
special  case  stated  by  quarter  sessions ; 7 but  “ no  special  case 
stated  by  a court  of  general  or  quarter  sessions  for  obtaining 
the  judgment  or  determination  of  the  High  Court  upon  any 
order  or  other  determination  of  a court  of  general  or  quarter 
sessions  shall  be  filed  at  the  Crown  Office  Department  after 
the  expiration  of  six  calendar  months  from  the  making  of  such 
order  or  determination,  except  by  leave  of  the  Court  on  special 


(1)  Reg.  v.  Mayor , &*c.,  of  Glou- 
cester, 33  L.  T.  (o.S.)  145 ; 23 
J.  P.  709. 

(2)  Reg.  v.  Wood,  5 E.  & B.  49 ; 
s.c.  noin.  Reg.  v.  Rose,  24  L.  J. 
M.  C.  130 ; I Jur.  (N.S.)  802;  19 
J.  P.  676.  See  also  Reg.  v.  Gosse, 
3 E.  & E.  277;  30  L.  J.  M.  C. 
41 ; 6 Jur.  (N.S.)  1369  ; 3 L.  T. 
(N.s.)  404. 

(3)  Reg.  v.  Dickenson,  7 E.  & 


B.  831  ; 26  L.  J.  M.  C.  204;  3 
Jur.  (N.S.)  1076  ; 22  J.  P.  243. 

(4)  11  & 12  Viet.  c.  63,  s.  137, 
which  was  similar  to  the  above 
section. 

(5)  Per  Cockburn,  C.J.,  in  re 
Broughton  Local  Board  of  Health , 
12  L.  T.  (N.s.)  310. 

(6)  Crown  Office  Rules,  1886,  33, 
superseding  13  Geo.  2,  c.  1 8,  s.  5. 

(7)  42  & 43  Viet.  c.  49,  s.  40. 
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38  & 39  Viet,  circumstances  being  shown,  either  before  or  after  the  expira- 
c.55>s*2  2>n-  tion  of  such  six  months.”  1 Where  an  order  was  made  by  the 
quarter  sessions  on  appeal  subject  to  a special  case,  the  motion 
for  the  certiorari , which  was  formerly  necessary,  to  bring  up 
the  original  order  of  justices  and  the  consequent  proceedings, 
was  required  to  be  made  within  six  months  from  the  making 
of  the  order  by  the  quarter  sessions,  although  the  special  case 
might  not  be  signed  for  some  time  afterwards.1 2 

There  is  no  appeal  against  the  discharge  of  a rule  for  a 
certiorari  to  bring  up  a summary  conviction.3  An  order  was 
made  by  justices  directing  the  defendant  to  fill  up  an  ashpit  so 
as  no  longer  to  be  a nuisance,  and  the  Queen’s  Bench  Division 
having  made  absolute  a rule  for  a certiorari  to  quash  this 
order,  on  the  ground  that  it  was  not  warranted  by  sects.  94,  96., 
of  the  Act,  the  Court  of  Appeal  held  that,  as  the  order  of 
justices  was  made  in  a “ criminal  cause  or  matter  ” within  the 
meaning  of  sect.  47  of  the  Supreme  Court  of  Judicature  Act, 
1 87 3, 4 an  appeal  from  the  judgment  of  the  Queen’s  Bench 
Division  could  not  be  entertained.5  So  also  an  application 
for  a mandamus,  requiring  a stipendiary  magistrate  who  had 
made  an  order  for  the  abatement  of  a nuisance  under  sect.  96, 
to  state  a case  for  the  opinion  of  the  Court,  was  held  to  be 
a proceeding  in  a “ criminal  cause  or  matter  ” within  the 
meaning  of  the  same  section,  so  that  no  appeal  could  be  made 
to  the  Court  of  Appeal  against  the  refusal  of  such  an 
application  by  the  Queen’s  Bench  Division.6  But  there  may 
be  such  an  appeal  where  the  matter  is  civil  and  not  criminal.7 

When  justices  have  once  made  an  order,  by  signing  and 
sealing  it,  meaning  it  to  be  an  order,  they  cannot  afterwards 
amend  it.8  A conviction  may,  however,  be  returned  to  the 
sessions  in  a more  formal  shape,  if  warranted  by  the  facts,  even 
though  a copy  has  been  delivered  to  the  person  convicted.9 

Special  Case. — By  the  Summary  Jurisdiction  Act,  1857, 
“ After  the  hearing  and  determination  by  a justice  or  justices 
of  the  peace  of  any  information  or  complaint  which  he  or  they 
have  power  to  determine  in  a summary  way  . . . either  party 
to  the  proceeding  before  the  said  justice  or  justices  may,  if 
dissatisfied  with  the  said  determination  as  being  erroneous  in 


(1)  Crown  Office  Rules,  1886,  34. 

(2)  Elliott  v.  Thompson , 33  L.  T. 
(N.S.)  339;  24  W.  R.  56. 

(3)  Reg.  v.  Fletcher , L.  R.  2 Q. 
B.  D.  43;  46  L.  J.  M.  C.  4;  35 
L.  T.  (n.s.)  538;  25  W.  R.  149; 
13  Cox  C.  C.  358. 

(4)  36  & 37  Viet.  c.  66,  s.  47. 

(5)  Reg.  v.  White hw ch , L.  R.  7 

Q.  B.  D.  534 ; 50  L.  J.  M.  C.  99 ; 

45  L.  T.  (N.S.)  379 ; 29  W.  R.  922  ; 

46  J.  P.  617;  following  Mellor  v. 

Denham , L.  R.  5 Q.  B.  D.  467; 
49  L.  J.  M.  C.  89  ; 42  L.  T.  (n.s.) 


(6)  Ex  parte  Schofield , L.  R. 
1891,  2 Q.  B.  428  ; 60  L.  J.  M.  C. 
157  ; 64  L.  T.  (N.s.)  780;  39  W. 
R.  580 ; 56  J.  P.  4 ; 17  Cox  C.  C. 
303- 

(7)  Reg.  v.  Pemberton,  L.  R.  5 
Q.  B.  I).  95  ; 49  L.  J.  M.  C.  29  ; 
41  L.  T.  (N.s.)  664  ; 28  W.  R.  362  ; 
44  J.  P.  184. 

(8)  Rex  v.  Cheshire  JJ 5 B.  & 
Ad.  439. 

(9)  Rex  v.  Barker , 1 East,  186. 
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point  of  law,  apply  in  writing  within  three  days  after  the  same 
to  the  said  justice  or  justices,  to  state  and  sign  a case  setting 
forth  the  facts  and  the  grounds  of  such  determination,  for  the 
opinion  thereon  of  one  of  the  superior  Courts  of  law  to  be 
named  by  the  party  applying.”  The  appellant,  or  party  apply- 
ing, must,  within  three  days  after  receiving  the  case,  transmit 
it  to  the  Court  named  in  his  application,  or  to  a judge  sitting 
in  chambers,  first  giving  notice  in  writing  of  the  appeal,  with 
a copy  of  the  case  so  stated  and  signed,  to  the  respondent  or 
other  party  to  the  proceeding.1  The  Summary  Jurisdiction  Act, 
1879,  also  provides  for  the  statement  of  a special  case  on  the 
application  of  “ any  person  aggrieved  who  desires  to  question 
a conviction,  order,  determination,  or  other  proceeding  of  a 
court  of  summary  jurisdiction,  on  the  ground  that  it  is  erroneous 
in  point  of  law,  or  is  in  excess  of  jurisdiction.”  2 Subject  to 
the  Summary  Jurisdiction  Rules,  1886  (which  require  the 
application  for  the  case  to  be  made  to  the  court  of  summary 
jurisdiction  within  seven  days  after  the  conviction,  &c.,  and 
the  case  to  be  stated  within  three  months  3),  the  provisions  of 
the  above-mentioned  Act  of  1857  4 apply  to  such  special  cases. 
The  superior  Court  is  to  determine  the  questions  on  the 
case,  and  the  determination  is  to  be  final  and  conclusive  on 
all  parties.5 

Justices  have  jurisdiction  to  state  a case  in  proceedings  for 
the  recovery  of  a rate,  although  a distress  warrant  is  issuable 
in  the  first  instance  without  a preliminary  order  for  payment 
of  the  money.6  A special  case  stated  by  justices  on  an  appli- 
cation for  a distress  warrant  to  enforce  a poor  rate  was  held  to 
be  in  a “ criminal  cause  or  matter,”  so  that  no  appeal  lay  to 
the  Court  of  Appeal.7 

By  the  Appellate  Jurisdiction  Act,  1876, 8 “where  by  Act  of 
Parliament  it  is  provided  that  the  decision  of  any  court  or 
judge  the  jurisdiction  of  which  court  or  judge  is  transferred  to 
the  High  Court  of  Justice  is  to  be  final,  an  appeal  shall  not  lie 
in  any  case  from  the  decision  of  the  High  Court  of  Justice,  or 
of  any  judge  thereof,  to  Her  Majesty’s  Court  of  Appeal.”  Nor 
does  such  an  appeal  lie  in  any  “ criminal  cause  or  matter.”  9 A 
rule  having  been  made  absolute  for  a certiorari  to  quash  an 
order  made  by  justices  against  a local  board  to  abate  a 
nuisance,10  an  application  was  subsequently  made  by  the  board 
for  the  costs  of  the  rule,  but  was  refused  on  the  ground  that  it 
was  a criminal  matter,  and  (semble)  that  costs  in  certiorari  can 


38  & 39  Viet, 
c.  55,  s.  262,  n. 


(1)  20  & 21  Viet.  c.  43,  s.  2. 

(2)  42  & 43  Viet.  c.  49,  s.  33  (1). 

(3)  Summary  Jurisdiction  Rules, 
1886,  r.  18. 

(4)  20  & 21  Viet.  c.  43. 

(5)  Ibid.  s.  6. 

(6)  Reg.  v.  Lord  Mayor  of  London , 
57  L.  T.  (n.S.)  491  ; 52  J.  P.  70. 
Fourth  City  Mutual  Building 
Society  v.  Overseers  of  East  Ham , 


L.  R.  1892,  1 Q.  B.  661 ; 56  J.  P. 
440. 

(7)  Seaman  v.  Burley , L.  R.  1896, 
2 6.  B.  344  ; 65  L.  T.  M.  C.  208  ; 
75  L.  T.  (N.S.)  91  ; 45  W.  R.  1 ; 
60  J.  P.  772. 

(8)  39  & 40  Viet.  c.  59,  s.  20. 

(9)  36  & 37  Viet.  c.  66,  s.  47  ; 
see  ex  parte  Schofield,  ante , p.  600. 

(10)  Reg.  v.  Parity,  ante , p.  173. 
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38 & 39 'Viet,  only  be  recovered  under  the  recognizance.1  An  appeal 
c.  55,  s.  262,11.  ^oeg  nQt  j-e  tjie  £ourt  0f  Appeal  from  the  decision  of 
the  Divisional  Court  on  a special  case  stated  by  justices  in 
proceedings  for  the  abatement  of  a nuisance,  such  proceedings 
being  quasi-criminal.2 

A decision  from  which  there  is  no  appeal  is  not  binding- 
upon  a Court  of  co-ordinate  jurisdiction.3 

The  Court  of  Appeal  can  entertain  an  appeal  on  a rule  for 
quashing  an  order  of  quarter  sessions  as  to  the  validity  of  a 
rate.4 

If  the  appellant  does  not  comply  with  the  preliminary  requi- 
sites of  the  statute  so  as  to  give  the  High  Court  jurisdiction  to 
entertain  the  appeal,  the  respondent  may  move  to  have  the 
case  struck  out  of  the  paper  with  costs  against  the  appellant.5 

It  has  been  held  that  the  refusal  of  a person  to  permit  the 
entry  of  a local  authority  on  his  premises  is  not  a ground  of 
complaint  within  the  above-mentioned  provisions  relating  to 
the  statement  of  special  cases,  and  that  an  application  to- 
justices  under  sect.  305  of  the  Public  Health  Act,  1875,  being^ 
one  to  their  discretion,  their  refusal  of  an  order  under  that 
section  cannot  be  “ erroneous  in  point  of  law,”  and  therefore 
there  is  no  jurisdiction  to  state  a case.6 

Where  justices  had  dismissed  an  information  on  the  ground 
that  it  was  too  late,  and  no  application  was  made  to  them  to- 
state  a case,  but  a motion  was  made  for  a mandamus,  the  rule 
was  refused  on  the  ground  that  the  more  convenient  remedy 
would  have  been  by  a case  stated.7 

The  power  of  an  arbitrator  appointed  by  consent  to  state  a. 
special  case  for  the  opinion  of  the  High  Court  by  virtue  of  the 
Common  Law  Procedure  Act,  185 4, 8 was  held  not  to  apply  to- 
the  Local  Government  Board  so  as  to  allow  them  to  state  a 
case  on  the  reference  of  a dispute  to  them  in  pursuance  of  a. 
statute.9  But  now  see  the  provisions  of  the  Arbitration  Act,. 
1 889, 10  under  which  an  award  made  upon  any  submission  may 


(1)  Reg.  v.  Partly , 53  J.  P. 
774  5 and  see  the  cases  cited  in  the 
judgment  as  to  costs  in  criminal 
matters. 

(2)  Lea  Conservancy  Board  v. 
Tottenham  Local  Board,  64  L.  T. 

(N.s.)  198;  55  J.  P.  343- 

(3)  Lo7idon  and  North  Western 
Railway  Coi7ipa7iy  v.  Surveyor  of 
Skerton,  5 B.  & S.  559  ; 33  L.  J. 
M.  C.  158;  10  L.  T.  (n.s.)  648; 

’ Hall  v.  Nixo7i,  L.  R.  10  Q.  B.  158  ; 
Kruse  v.  Joh7iso7i,  a7ite,  p.  436. 

(4)  Walsall  (Overseers)  v.  London 
and  North  Western  Railway  Com- 
pany, L.  R.4  App.Cas.  30;  48  L.  J. 
M.  C.  65  ; 39  L.  T.  (N.s.)  453. 

(5)  Great  Norther7i  a7id  Lo7ido7i 

a7id  North  Western  Jomt  Commit- 


tee x.  I7iett,  L.  R.  2 Q.  B.  D.  2845, 
46  L.  J.  M.  C.  237  ; 25  W.  R.  584. 

(6)  Biss  Ui'baii  Sa7iita7y  A utho- 
rity  v.  Aldi'ich,  L.  R.  2 Q.  B.  D_ 
179546  L.J.  M.  C.  183536  L.  T.. 
(n.s.)  6635  41  J.  P.  549- 

(7)  Reg.  v.  Wisbech  JJ 54- 
J-  P.  743- 

(8)  17  & 18  Viet.  c.  125,  s.  5 ; see 
Rhodes  v.  A iredale  Drainage  Com- 
missioners, L.  R.  I C.  P.  D.  402  ; 

45  L.  J.  C.  P.  861  5 35  L.  T.  (N.s.> 

46  5 24  W.  R.  1053. 

(9)  Bexley  Local  Board  v.  West 
Kent  Mam  Sewerage  Board,  ante, 
p.  429. 

(10)  52  & 53  Viet.  c.  49,  s.  7* 
a7ite,  p.  429. 
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be  stated  in  the  form  of  a special  case.  With  regard  to  38  & 39  Wet- 
appeals  to  the  Court  of  Appeal  from  the  decision  of  the  c'  s,262’u* 
High  Court  on  a special  case  stated,  see  the  note  to 
sect.  180.1 

Special  cases  may  be  stated  by  consent  by  the  parties  to  an 
appeal  to  quarter  sessions,  before  such  appeal  is  heard.2  With 
regard  to  appeals  to  the  Local  Government  Board,  and  to 
quarter  sessions,  see  sects.  268,  269. 

Sect.  263.  Any  person  who  on  any  examination  on  False  evi- 
oath,  under  any  of  the  provisions  of  this  Act,  wilfully  dence  punish- 
and  corruptly  gives  false  evidence  shall  be  liable  to  the  al}le  as  Per" 
penalties  inflicted  on  persons  guilty  of  wilful  and  corrupt  s>  447. 
perjury. 

Note. — Meaning  of  “ Oath.” — This  term  includes  the  affir- 
mation or  declaration  of  a person  by  law  allowed  to  affirm  or 
declare  instead  of  swearing.3 

Sect.  264.  [ Notice  of  action  against  local  authority,  &c. 

P.H.,  s.  139.] 

Note. — Repeal. — This  section  is  repealed,  and  other  pro- 
visions restricting  actions  against  local  authorities  are  made  by 
the  Public  Authorities  Protection  Act,  1893.4 

Sect.  265.  No  matter  or  thing  done,  and  no  contract  Protection  of 
entered  into  by  any  local  authority  or  joint  board  or  port  1(?cal  a^tJlP". 
sanitary  authority,  and  no  matter  or  thing  done  by  any  from1 

member  of  any  such  authority  or  by  any  officer  of  such  perSonal 
authority  or  other  person  whomsoever  acting  under  the  liability, 
direction  of  such  authority,  shall,  if  the  matter  or  thing  P-H.,  s.  140. 
were  done  or  the  contract  were  entered  into  bona  fide  for 
the  purpose  of  executing  this  Act,  subject  them  or  any  of  p g ‘4372 
them  personally  to  any  action  liability  claim  or  demand  s.  28. 
whatsoever;  and  any  expense  incurred  by  any  such 
authority  member  officer  or  other  person  acting  as  last 
aforesaid  shall  be  borne  and  repaid  out  of  the  fund  or 
rate  applicable  by  such  authority  to  the  general  purposes 
of  this  Act. 

Provided  that  nothing  in  this  section  shall  exempt 
any  member  of  any  such  authority  from  liability  to  be 
surcharged  with  the  amount  of  any  payment  which  may 
be  disallowed  by  the  auditor  in  the  accounts  of  such 
authority,  and  which  such  member  authorized  or  joined 
in  authorizing. 

(1)  Ante , p.  429.  (3)  52  & 53  Viet.  c.  63,  s.  3 , post. 

(2)  12  & 13  Viet.  c.  45,  s.  11.  (4)  56  & 57  Viet.  c.  61,  post. 


39  Viet. 
s.265,  n. 
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Note. — Personal  Liability. — With  reference  to  a similar 
provision  in  the  Metropolitan  Commissioners  of  Sewers  Act,1 
it  was  held  that  the  effect  was  to  absolve  from  personal  liability 
to  an  action  persons  who  bona  fide  did  some  act  under  the 
direction  of  the  Commissioners,  which,  but  for  that  clause, 
would  have  subjected  them  to  an  action.2 

Members  of  a local  authority  are  not  personally  liable  to  com- 
pensate a person  for  damage  occasioned  to  him  by  their  care- 
lessness or  want  of  due  regard  in  the  performance  of  their  duty 
under  the  Act ; but  they  are  liable  in  this  respect  as  a public 
body,  and  are  entitled  to  reimburse  themselves  out  of  the  funds 
over  which  they  have  control.  Where,  however,  a member 
does  something  not  within  the  scope  of  his  authority  as  a 
member,  it  would  seem  that  the  whole  body  are  not  liable,  but 
that  personal  liability  would  attach  to  the  particular  member  in 
respect  of  the  act  done.3 

Per  Lord  Bramwell,  a corporation  aggregate  is  not  capable 
of  being  actuated  by  a malicious  motive  such  as  would  render 
it  liable  to  an  action  for  malicious  prosecution.4 

Where  a local  authority  enter  into  a contract  ultra  vires , and 
therefore  cannot  pay  the  contractor  out  of  the  rates  which 
they  are  authorized  to  levy,  individual  members  are  not  per- 
sonally liable  for  the  debt.5 

On  a motion  for  the  committal  of  certain  members  of  a local 
board  for  breach  of  an  undertaking  given  by  the  board  not  to 
continue  or  repeat  a nuisance,  and  for  a sequestration  against 
the  estate  of  the  board,  though  it  was  merely  sought  that  the 
defendants  should  be  ordered  to  pay  the  costs,  the  Court 
directed  the  board  to  pay  the  costs  as  far  as  regards  the  seques- 
tration, not  giving  costs  against  the  individual  members,  and 
holding  the  application  for  their  committal  to  be  unnecessary 
and  unjustifiable,  as  they  had  no  intention  of  acting  con- 
tumaciously, but  had  been  doing  all  they  could  to  remedy  the 
nuisance,  though  it  had  not  been  entirely  abated.6 

Acting  in  an  office  is  proof  of  being  an  officer,  and  the 
Court  will  assume  that  persons  who  are  shown  to  have  done 
an  act  within  the  scope  of  a public  duty,  were  exercising  that 
duty,  without  proof  that  they  were  or  had  been  discharging  it  at 
the  very  time  : if  it  be  within  a reasonable  time  it  is  sufficient.7 


(1)  11  & 12  Viet.  c.  112,  s.  128. 

(2)  Ward  v.  Lee , 7 E.  & B.  426  ; 
26  L.  J.  Q.  B.  142;  3 Jur.  (n.s.) 
557  ; 5 W.  R.  403  ; 21  J.  P.  179. 

(3)  Ruck  v.  Williams , 3 H.  & N. 
308  ; 27  L.  J.  Ex.  357.  On  this 
point  see  also  Kendall  v.  King , 
and  Hall  v.  Taylor , ante , p.  596. 

(4)  Abrath  v.  Noi'th  Eastern 
Railway  Company , L.  R.  11  App. 

Cas.  247  ; 55  L.  J.  Q.  B.  457;  55 

L.  T.  (n.s.)  63.  But  see  Kent  v. 

Courage , 55  J.  P.  264;  Nevill  v. 


Fine  Arts  Insurance  Company , L.  R. 
1895,  2 Q.  B.  156  ; 64  L.  J.  Q.  B. 
681  ; 72  L.  T.  (N.S.)  525  ; 59  J.  P. 
371  ; affirmed  in  H.  L.,  L.  R.  1897, 
A.  C.  68 ; 66  L.  J.  Q.  B.  195  ; 75 
L.  T.  (n.s.)  606. 

(5)  Bailey  v.  Cuckson,  32  L.  T. 
(o.s.)  124  ; 7 W.  R.  16. 

(6)  Sutton  v.  Barnet  Local  Board , 
W.  N.  1877,  p.  167. 

(7)  Doe  d.  Peter  Hopley  v . Young , 

8 Q.  B.  63  ; 15  L.  J.  Q.  B.  9;  9 
Jur.  941. 
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Justices  of  the  peace  are  protected  from  proceedings  taken  in  38  & 39  Viet, 
respect  of  acts  done  by  them  in  the  execution  of  their  duties  c.  55,3.265,  n. 
and  within  their  jurisdiction.1 

Where  the  owner  of  a house  in  the  metropolis  employed  a 
contractor  to  make  a drain  from  his  house  to  the  main  sewer 
under  the  powers  given  by  the  Metropolis  Management  Act, 

185  5, 2 and  the  contractor  made  the  drain,  but  filled  up  the 
ground  so  negligently  where  it  crossed  a public  footway  that  it 
subsided  and  left  a hole,  into  which  a person  fell  and  was  in- 
jured, it  was  held  by  the  Exchequer  Chamber,  that  the  owner 
was  liable  for  the  injury ; as  he  was  bound  to  do  the  work 
properly,  and  was  not  excused  by  reason  of  his  having  em- 
ployed to  perform  the  work  a contractor  who  omitted  to  do  his 
duty.3  But  where  an  owner  had  demised  the  premises  subject 
to  a covenant  to  repair,  he  was  held  not  liable  for  injuries 
caused  by  a defective  grating.4 

A private  injury  arising  from  a public  nuisance  is  the  subject- 
matter  of  an  action  for  damages.  The  occupier  of  land  is  bound 
to  fence  off  any  hole  or  area  which  adjoins  or  is  so  close  to  a 
public  way  that  it  may  be  dangerous  to  passers-by  if  left  un- 
guarded, and  he  is  primet  facie  liable  for  any  damage  that  may 
arise  by  neglecting  to  fence  it.5 

Though  a person  employing  a contractor  to  do  a thing  which 
is  lawful  in  itself  is  not  responsible  for  the  negligence  or  mis- 
conduct of  the  contractor  or  his  servants  in  executing  the  matter 
of  the  contract,  yet  if  the  thing  itself  is  wrongful,  the  employer 
is  responsible  for  the  wrong  so  done  by  the  contractor  or  his 
servants,  and  is  liable  to  third  persons  who  sustain  damage  from 
the  doing  of  that  wrong.  Therefore  if  a person  employ  another 
to  break  up  a street  or  to  do  a certain  work,  having  no  authority 
to  cause  the  street  to  be  broken  up  or  the  work  to  be  done, 
and  damage  thereby  accrues,  the  employer  is  liable,  and  is  not 
exempted  from  his  liability  merely  because  there  was  a contract 
between  him  and  the  person  immediately  causing  the  work  to 
be  done.6  So  a municipal  corporation  authorized  by  statute  to 
carry  on  gasworks  to  light  the  town,  and  employing  workmen 
to  lay  down  gas-pipes  in  the  borough,  are  bound  to  make  good 
any  injury  arising  from  the  negligence  of  their  servants  em- 
ployed in  laying  down  the  gas-pipes.7 

A contractor  under  the  Metropolitan  Board  of  Works  having 
completed  a sewer  beneath  a public  highway  and  filled  up  the 
excavation  in  a reasonably  proper  manner,  was  held  not  liable 
for  damage  in  consequence  of  a subsidence  of  the  road 


(1)  11  & 12  Viet.  c.  44,  s.  1. 

(2)  18  & 19  Viet.  c.  120,  ss.  77, 
no. 

(3)  Gray  v.  Pullen , 5 B.  & S. 
970;  34  L.  J.  Q.  B.265;  11  L.  T. 
(N.s.)  569  ; 13  W.  R.  257. 

(4)  Gwinnell  v.  Earner,  L.  R.  10 

C.  P.  658  ; 32  L.  T.  (N.S.)  835. 

See  also  Pretty  v.  Bickmore,  L.  R. 

8 C.  P.  401  ; 28  L.  T.  (n.s.)  704  ; 


21  W.  R.  733. 

(5)  Barnes  v.  Ward,  9 C.  B.  392  j 
19  L.  J.  C.  P.  195;  14  Jur.  334. 

(6)  Ellis  v.  Sheffield  Gas  Con- 
sumers' Company , 2 E.  & B.  767  ; 
23  L.  J.  Q.  B.  42  ; 18  Jur.  146. 

(7)  Scott  v.  Mayor , &>c.,  of  Man- 
chester, 2 H.  & N.  204  ; 26  L.  J. 
Ex.  406. 


38  & 39  Viet, 
c.  55,  s.  265,  n. 


Notices,  &c., 
may  be 
printed  or 
written. 

L.G.,  s.  61. 


Service  of 
notices. 

P.H.,  s.  150. 
L.G.,  s.  61. 
N.R.  1855, 
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which  took  place  two  or  three  months  afterwards,  causing  a 
hole  into  which  a horse  and  cart  ran  in  the  night  and  suffered 
damage.1 

But  in  another  case,  a contractor,  in  laying  a sewer  for  a 
metropolitan  vestry,  laid  bare  an  old  water-pipe,  which  the 
surveyor  of  the  vestry  knew  to  be  likely  to  be  thereby  rendered 
leaky.  The  breach  was,  however,  filled  up  without  proper 
measures  being  taken  to  prevent  leakage  from  the  water-pipe. 
Such  leakage  took  place  and  caused  a subsidence.  An  accident 
having  occurred  in  consequence  of  the  subsidence,  the  vestry 
were  held  liable  for  damages.2 

With  regard  to  the  compensation  payable  by  the  local 
authority  to  persons  who  suffer  damage  by  reason  of  the  exer- 
cise of  any  of  the  powers  of  this  Act,  see  sect.  308  ; and  with 
regard  to  actions  for  damages  for  negligence  and  other  wrong- 
ful acts  and  omissions  against  local  authorities,  see  the  note 
to  that  section. 

Audit. — With  regard  to  the  audit  of  the  accounts  of  local 
authorities,  see  sects.  246-248. 


Notices . 

Sect.  266.  Notices  orders  and  other  such  documents 
under  this  Act  may  be  in  writing  or  print,  or  partly  in 
writing  and  partly  in  print ; and  if  the  same  require 
authentication  by  the  local  authority  the  signature 
thereof  by  the  clerk  to  the  local  authority  or  their 
surveyor  or  inspector  of  nuisances  shall  be  sufficient 
authentication. 


Note. — Authentication  of  Notices. — Although  this  section 
allows  notices,  &c.,  to  be  signed  by  any  of  the  three  officers 
mentioned,  it  would  no  doubt  be  undesirable  that  an  officer 
should  sign  a document  unconnected  with  his  own  depart- 
ment. In  the  case  of  notices  under  sect.  150,  it  would  seem 
from  Form  G,  in  Sched.  IV.,  that  the  clerk  is  the  proper 
person  to  sign  them  : compare  the  conclusion  with  that  of 
Form  A. 

A printed  or  stamped  signature  is  sufficient,  if  it  is  affixed 
by  the  officer  by  his  direction.3  The  Local  Government 
Board,  however,  do  not  allow  poor  rate  collectors  to  use 
rubber  stamps  for  signing  rate  receipts.4 


. Sect.  267.  Notices  orders  and  any  other  documents 
required  or  authorized  to  be  served  under  this  Act  may 


(1)  Hyams  v.  Webster , L.  R.  4 
Q.  B.  138;  38  L.  J.  Q.  B.  21;  17 
W.  R.  232;  9 B.  & S.  1016. 

(2)  Cox  v.  Paddington  Vestry , 
64  L.  T.  (N.s.)  566. 

(3)  Brydges  v.  Dix,  7 Times 


L.  R.  215  ; Bennett  v.  Brumfitt , 
L.  R.  3 C.  P.  28;  37  L.  J.  C.  P. 
25  ; 17  L.  T.  (N.S.)  213  ; 16  W.  R. 
I3i- 

(4)  See  60  J.  P.  42. 
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be  served  by  delivering  the  same  to  or  at  the  residence  3s  & 39  Viet, 
•of  the  person  to  whom  they  are  respectively  addressed,  c-  55,  s.  267. 
or  where  addressed  to  the  owner  or  occupier  of  premises 
by  delivering  the  same  or  a true  copy  thereof  to  some 
person  on  the  premises,  or  if  there  is  no  person  on  the 
premises  who  can  be  so  served  by  fixing  the  same  on 
some  conspicuous  part  of  the  premises  ; they  may  also  be 
•served  by  post  by  a prepaid  letter,  and  if  served  by  post 
shall  be  deemed  to  have  been  served  at  the  time  when 
the  letter  containing  the  same  would  be  delivered  in  the 
ordinary  course  of  post,  and  in  proving  such  service  it 
shall  be  sufficient  to  prove  that  the  notice  order  or  other 
document  was  properly  addressed  and  put  into  the  post. 

Any  notice  by  this  Act  required  to  be  given  to  the 
owner  or  occupier  of  any  premises  may  be  addressed  by 
the  description  of  the  “ owner  ” or  “ occupier  ” of  the 
premises  (naming  them)  in  respect  of  which  the  notice  is 
given,  without  further  name  or  description, 


Note. — Service  of  Documents. — A notice  maybe  served  by 
affixing  it  to  the  premises  under  the  above  section,  although 
the  owner’s  address  may  be  known  to  the  local  authority. 1 
On  the  other  hand  the  section  does  not  require  documents  to 
be  served  in  any  of  the  modes  here  mentioned,  or  prevent  any 
other  mode  of  service,  which  would  be  good  at  common  law, 
from  being  effectual. 

When  the  document  is  served  by  post,  prepayment  of  the 
postage  must  be  proved ; for  service  of  a notice  disputing  an 
amount  settled  by  the  surveyor  of  an  urban  authority  under 
sect.  257  was  held  not  to  have  been  proved,  as  there  was  no 
evidence  that  the  postage  had  been  prepaid,  the  defendant 
having  merely  sworn  that  he  posted  the  notice  addressed  to 
the  chairman  of  the  district  council  at  their  offices.2 

Under  the  Public  Health  Act,  1848, 3 a notice  could  be 
served  by  post  on  an  owner,  but  only  if  his  place  of  abode  was 
not  within  the  district,  and  it  was  required  in  such  case  to  be 
directed  to  him  by  name.  Per  Pollock,  C.B.,  “ the  section  was 
merely  intended  to  provide  in  aid  of  those  who  have  to  serve 
notices,  not  to  invalidate  a notice  otherwise  perfectly  good.” 
Per  Pigott,  B.,  “I  think  that  if  the  justices  had  found  that  the 
notice  was  delivered  to  a servant  of  the  respondent,  and  that 
the  servant  afterwards  handed  it  to  his  master,  they  would 
have  been  bound  to  find  that  he  had  been  served.”  4 * 


(1)  Butler  v.  Gravesend  Urban 
Authority,  ante , p.  308. 

(2)  Walthamstow  Urban  District 

Council  v.  Henwood , L.  R.  1897, 

1 Ch.  41  ; 66  L.  J.  Ch.  31  ; 75  L.  T. 

(n.s.)  375  ; 45  w-  R*  I24  ; 61  J.  P. 

23. 


(3)  11  & 12  Viet.  c.  63,  s.  150. 

(4)  Mason  v.  Bibby , 2 H.  & C. 
881  ; 33  L.  J.  M.  C.  105 ; 9 L,  T. 
(n.s.)  692;  12  W.  R.  382;  s.c. 
nom.  Waterloo  with  Seaforth  v. 
Bibbey , 10  Jur.  (N.s.)  519. 
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38  & 39  Viet.  it  has  been  decided  under  the  Public  Health  (London)  Act,, 
c.  55,  s.  267,11.  that  a summons  for  a nuisance  maybe  addressed  merely 

to  “ the  owner/'  and  may  be  served  by  being  left  on  the 
premises.1  Under  the  London  Building  Act,  1894,  which 
enables  any  document  the  service  of  which  is  not  provided  for 
by  the  Summary  Jurisdiction  Acts,  or  certain  other  Acts,  to  be 
served,  if  no  person  can  be  found  on  the  premises,  by  fixing 
a copy  on  the  premises,  it  was  held  that  the  service  of  a 
summons  addressed  to  “the  owner”  of  a building,  without 
naming  him,  by  fixing  a copy  on  the  building,  was  bad  in  the 
absence  of  evidence  to  show  that  reasonable  inquiry  had  been 
made  to  find  out  who  was  the  owner.2 

Per  Martin  and  Pigott,  BB.,  a merchant’s  place  of  business 
was  his  “ place  of  abode  ” within  the  corresponding  section 
of  the  Public  Health  Act,  1848,  which  used  that  expression 
instead  of  “ residence.”  3 

An  objection  to  the  service  of  the  notice  of  demand  for  a 
rate,  on  the  ground  that  it  was  neither  served  personally,  nor 
at  the  residence  of  the  ratepayer,  nor  left  at  the  premises  rated, 
but  at  the  ratepayer’s  principal  place  of  business,  was  overruled.4 

Service  of  a notice  under  sect.  69  of  the  Public  Health  Act, 
1848,  on  a person  de  facto  receiving  the  rent,  was  held  to  be  a 
service  on  the  “owner”  within  the  meaning  of  sect.  2 of 
that  Act.5 

Where  there  was  a corporate  meeting  held  under  the  provi- 
sions of  an  Act  of  Parliament,  with  a chairman  duly  authorized 
to  preside  over  it,  a demand  made  by  a collector  for  payment 
of  poor-rates  at  that  meeting  was  sufficient.6 

Descriptioti  of  Owner  and  Occupier. — By  sect.  220,  in  rates 
made  by  urban  authorities,  and  by  sect.  255,  in  proceedings 
under  the  nuisance  clauses  of  this  Act,  the  name  of  the  owner 
or  occupier  need  not  be  specified. 

In  most  cases  it  is  advisable  to  address  and  serve  a notice  in 
the  statutory  manner,  whether  or  not  another  notice  is  addressed 
to  the  person  by  name  and  served  upon  him  personally. 

“ Owner”  is  defined  by  sect.  4. 


Appeal, 


Appeal  in 
certain  cases 
to  Local 
Government 
Board. 

P.H.,  s.  120. 


Sect.  268.  Where  any  person  deems  himself  aggrieved 
by  the  decision  of  the  local  authority  in  any  case  in 
which  the  local  authority  are  empowered  to  recover  in  a 


(1)  Reg.  v.  Mead,  L.  R.  1894, 
2 Q.  B.  124  ; 63  L.  J.  M.  C.  128 ; 

, 70  L.  T.  (N.s.)  766  ; 42  W.  R.  442  ; 
58  J.  P.  448. 

(2)  Reg.  v.  Mead,  L.  R.  1898, 
1 Q.  B.  iio;  66  L.  J.  Q.  B.  874  ; 
77  L.  T.  (N.S.)  462  ; 46  W.  R.  61  ; 

61  J.  P-  759-  "V?*" 

(3)  Mason  v.  Bibby , ante,  p.*6o 7. 


(4)  Mayor,  6°<r.,  of  Newport  v. 
dang,  57  J.  P.  199. 

(5)  Peek  v.  Waterloo  with  Seaport k 
Local  Board  of  Health , 2 H.  & C. 
709;  33  L.  J.  M.  C.  11  ; 9 L.  T. 
(n.s.)  338;  9 Jur.  (n.s.)  1344;  12 
W.  R.  252. 

(6)  Curtis  v.  Kent  Wate'rworks 
Company , 7 B.  & C.  314. 
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summary  manner  any  expenses  incurred  by  them,  or  to  38 
declare  such  expenses  to  be  private  improvement  ex-  c' 
penses,  he  may,  within  twenty-one  days  after  notice  of 
such  decision,  address  a memorial  to  the  Local  Govern- 
ment Board,  stating  the  grounds  of  his  complaint,  and 
shall  deliver  a copy  thereof  to  the  local  authority ; the 
Local  Government  Board  may  make  such  order  in  the 
matter  as  to  the  said  Board  may  seem  equitable,  and 
the  order  so  made  shall  be  binding  and  conclusive  on  all 
parties. 

Any  proceedings  that  may  have  been  commenced  for 
the  recovery  of  such  expenses  by  the  local  authority 
shall,  on  the  delivery  to  them  of  such  copy  as  aforesaid, 
be  stayed ; and  the  Local  Government  Board  may,  if  it 
thinks  fit,  by  its  order,  direct  the  local  authority  to  pay 
to  the  person  so  proceeded  against  such  sum  as  the  said 
Board  may  consider  to  be  a just  compensation  for  the 
loss,  damage,  or  grievance  thereby  sustained  by  him. 


Note. — Appeal  to  Local  Government  Board. — The  time 
within  which  an  appeal  may  be  made  to  the  Local  Govern- 
ment Board,  with  respect  to  expenses  recoverable  in  a sum- 
mary manner  or  private  improvement  expenses,  is  extended 
by  the  above  section  from  seven  to  twenty-one  days.  The 
appellant  is  required  to  deliver  a copy  of  his  memorial  to  the 
local  authority,  and  the  decision  of  the  Local  Government 
Board  on  the  appeal  is  made  conclusive  on  all  parties,  and  not 
only  on  the  local  authority  as  under  the  Public  Health  Act, 
1848.1 

The  decision  of  the  Local  Government  Board  both  as  to  the 
amount  of  the  original  claims  and  any  claim  for  interest 
thereon  is  final ; and  the  only  interest  payable  beyond  the  sum 
awarded  by  the  Local  Government  Board  runs  from  the  time 
when  the  amount  due  is  ascertained  by  that  Board,  and  not 
from  the  time  of  the  first  demand  of  the  amount  claimed.2 

The  reference  of  disputes  between  a local  board  and  any 
constituted  authority  or  parish  to  the  Local  Government  Board 
for  decision,  which  decision  it  was  declared  by  a local  Act 
should  be  final  and  conclusive,  was  held  not  to  be  a “ reference 
by  consent  ” within  the  meaning  of  the  Common  Law  Proce- 
dure Act,  1 85 4, 3 and  the  Court  refused  to  hear  a special  case 
stated  for  its  opinion  by  the  Local  Government  Board  upon 
such  a reference.4 

A notice  under  sect.  150  required  an  owner  to  pave  as  part 


(1)  11  & 12  Viet.  c.  63,  s.  120. 

(2)  Wallington  v.  Wittes,  16  C.  B. 
(N.S.)  797  ; 33  L.  J.  M.  C.  233  ; IO 
L.  T.  (n.s.)  784  ; iojur.  (N.s.)  906  ; 
12  W.  R.  917. 

(3)  17  & 18  Viet.  c.  125,  s.  5. 


(4)  Bexley  Local  Board  v.  West 
Kent  Main  Sewerage  Board,  L.  R. 

9 Q.  B.  D.  518;  51  L.  J.  Q.  B. 
456  ; 47  L.  T.  (N.S.)  192 ; 31  W >R. 
119;  46  J.  P.  519. 
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38  & 39  Viet.  0f  a street  land  which  at  the  time  of  the  notice  was  alleged  to 
c.  55> s-  n'  enclosed  private  land.  It  was  decided  by  the  Court  of 
Appeal  that  the  only  remedy  of  the  person  aggrieved  was  by 
appeal  to  the  Local  Government  Board  under  sect.  268;  for 
the  grievance  of  the  owner  was  that  a wrong  order  had  been 
made  by  the  sanitary  authority  in  the  first  instance,  and  the 
justices  had  no  jurisdiction  to  inquire  whether  that  order  was 
right  or  not.1 

In  another  case  arising  under  sect.  150,  an  owner,  who  had 
not  disputed  the  apportionment  made  by  the  surveyor  of  the 
urban  sanitary  authority,  appealed  to  the  Local  Government 
Board  by  memorial  within  twenty-one  days  after  the  service  upon 
him  of  the  demand  for  payment  of  the  amount  apportioned. 
The  urban  sanitary  authority  applied  for  a writ  of  prohibition 
to  prevent  the  Board  from  dealing  with  the  appeal ; but  the 
Court  of  Appeal  held  that  the  demand  for  payment  constituted 
a decision  of  the  authority  by  which  the  owner  was  aggrieved, 
and  that  the  Local  Government  Board  therefore  had  jurisdic- 
tion to  entertain  the  appeal.2 

With  reference  to  the  observations  of  Lord  Esher,  M.R. 
(then  Brett,  L.J.),  in  this  case,  Mathew,  J.,  in  a subsequent 
case,  said : “ I should  have  thought  that  there  was  much 
weight  in  the  argument  that  the  Local  Government  Board 
could  not  be  treated  as  a Court  having  exclusive  jurisdiction 
in  a case  of  this  kind.  It  may  be  that  if  a party  chooses  to 
resort  to  that  tribunal,  he  should  be  bound  by  what  it  does. 
But  that  it  should  otherwise  be  conclusive  is  opposed  to  all 
principle.  It  is  not  a Court.  No  procedure  is  pointed  out.”  3 

The  order  made  by  the  Local  Government  Board  on  an 
appeal  under  sect.  268  is  only  “binding  and  conclusive 
with  respect  to  the  matters  submitted  to  the  Board  by  the 
appeal.”  4 

The  overseers  of  a contributory  place  may  appeal,  under 
sect.  229,  to  the  Local  Government  Board  against  the  appor- 
tionment of  certain  expenses  by  a rural  authority.  There  is 
also  an  appeal  to  the  Board  under  sect.  247  against  the 
auditor’s  disallowances  and  surcharges;  and  there  was  one 
under  sect.  274  against  a resolution  for  the  constitution  of  a 
local  government  district. 

Again,  if  a local  authority  make  default  in  providing  for  the 
sewerage  or  water  supply  of  their  district,  or  in  enforcing  any 
provisions  of  this  Act  which  ought  to  be  enforced  by  them,  an 


( 1 ) Wake  v.  Sheffield  Corporation , 
,L.  R.  12  Q.  B.  D.  142  ; s.  c.  nom. 
Reg.  v.  Sheffield  {Recorder,  <Src.),  53 
L.  J.  M.C.  1 ; So  L.  T.  (n.s.)  76; 
32  W.  R.  82  ; 48  J.  P.  197. 

(2)  Reg.  v.  Local  Government 

Board,  L.  R.  10  Q.  B.  D.  309  ; 52 

L.  J.  M.  C.  4 ; 48  L.  T.  (N.S.)  173  ; 
31  W.  R.  72  ; 47  J.  P.  228.  See 


also  Mayor,  &c.,  of  West  Hartle- 
pool v.  Robinson,  77  L.  T.  (n.s.) 
387  ; 46  W.  R.  218  ; 62  J.  P.  35. 

(3)  Eccles  v.  Wirral  Rural  Sani- 
tary Authority,  L.  R.  17  Q.  B.  D. 
112;  55  L.  J.  M.  C.  106;  34  W. 
R.  412;  50  J.  P.  596. 

(4)  Seabrooke  v.  Grays  Thurrock 
Local  Board,  ante,  p.  321. 
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appeal  may  be  made  to  the  Local  Government  Board,  under  38  & 39  Viet, 
sect.  299,  to  compel  them  to  perform  their  duty.  c-  55»  s.268,  n. 

Sect.  269.  When  any  person  deems  himself  aggrieved  Appeal  to 
by  any  rate  made  under  the  provisions  of  this  Act,  or  by  quayter 
any  order  conviction  judgment  or  determination  of  or  pg10^’ 
by  any  matter  or  thing  done  by  any  court  of  summary  133*’  ’ ’ 

jurisdiction,  such  person  may  appeal  therefrom,  subject  N.R.  1855, 
to  the  conditions  and  regulations  following : s.  40. 

(1.)  The  appeal  shall  be  made  to  the  next  court  of 
quarter  sessions  [for  the  county  division  or  place 
in  which  the  cause  of  appeal  has  arisen , holden 
not  less  than  twenty -one  days  after  the  demand  of 
the  rate  or  the  decision  of  the  court  from  which 
the  appeal  is  made  : 

(2.)  The  appellant  shall , within  fourteen  days  after  the 
cause  of  appeal  has  arisen , give  notice  to  the  other 
party  and  to  the  authority  or  court  of  summary 
jurisdiction  by  whose  act  he  deems  himself  ag- 
grieved, of  his  intention  to  appeal , and  of  the 
ground  thereof: 

(3.)  The  appellant  shall , immediately  after  such  notice , 
enter  into  a recognizance  before  a justice  of  the 
peace,  with  two  sufficient  sureties,  conditioned  per- 
sonally to  try  such  appeal,  and  to  abide  the  judg- 
ment of  the  court  thereon,  and  to  pay  such  costs  as 
may  be  awarded  by  the  court,  or  give  such  other 
security  by  deposit  of  money  or  otherwise  as  the 
justice  may  allow : 

(4.)  Where  the  appellant  is  in  custody  the  justice  may,  on 
the  appellant  entering  into  such  recognizance  or 
giving  such  other  security  as  aforesaid,  release 
him  from  custody]. 

(5.)  On  appeals  under  this  Act  against  any  rate  the  P.H.,  s.  136. 
court  of  appeal  shall  have  the  same  power  to 
amend  or  quash  any  rate  or  assessment,  and  to 
award  costs  between  the  parties  to  the  appeal, 
as  is  or  nriay  by  law  be  vested  in  any  court  of 
quarter  sessions  with  respect  to  amending  or 
quashing  any  rate  or  assessment,  or  awarding 
costs,  on  appeals  with  respect  to  rates  for  the 
relief  of  the  poor;  and  the  costs  awarded  by 
the  said  court  under  this  Act  may  be  recovered 
in  the  same  manner  in  all  respects  as  costs 
awarded  on  the  last-mentioned  appeal : Pro- 

vided that,  notwithstanding  the  quashing  of  any 
rate  appealed  against,  all  moneys  charged  by 
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such  rate  shall,  if  the  court  of  appeal  think  fit 
so  to  order,  he  levied  as  if  no  appeal  had  been 
made,  and  such  moneys,  when  paid,  shall  be 
taken  as  payment  on  account  of  the  next  effec- 
tive rate  for  the  purposes  in  respect  of  which* 
the  quashed  rate  was  made : 

(6.)  [In  the  case  of  other  appeals  the  court  of  appeal  may 
if  it  thinks  fit  adjourn  the  appeal,  and  on  the 
hearing  thereof  may  confirm  reverse  or  modify  the 
decision  of  the  court  of  summary  jurisdiction,  or 
remit  the  matter  to  the  court  of  summary  jurisdic- 
tion with  the  opinion  of  the  court  of  appeal  thereon , 
or  make  such  other  order  in  the  matter  as  the- 
court  thinks  just.  The  court  of  appeal  may  also 
make  such  order  as  to  costs  to  he  paid  by  either 
party  as  the  court  thinks  just: 

(7.)  The  decision  of  the  court  of  appeal  shall  he  binding 
on  all  parties : Provided  that  the  court  of  appeal 
may,  if  such  court  thinks  fit,  state  the  facts 
specially  for  the  determination  of  a superior 
court.] 

Note. — Repeal. — The  portions  of  the  above  section  which 
are  printed  in  italics  are  partially  repealed  by  the  Summary 
Jurisdiction  Act,  1884, 1 that  is  to  say,  “so  far  as  relates  to- 
an  order  or  conviction  of  a court  of  summary  jurisdiction.”' 
Appeals  against  such  orders  and  convictions  are  therefore  now 
governed  by  the  provisions  of  the  Summary  Jurisdiction  Act,. 
1 87  9, 2 but  other  appeals,  such  as  appeals  against  general 
district  rates,  continue  to  be  governed  by  sect.  269. 

Jurisdiction  of  Quarter  Sessions. — The  Public  Health  Acts 
Amendment  Act,  1890,  gives  a right  of  appeal  to  quarter 
sessions,  not  only  against  convictions  and  orders  of  a court  of 
summary  jurisdiction,  but  also  against  any  order,  judgment, 
determination,  or  requirement  of  a local  authority,  or  the  with- 
holding by  them  of  any  order,  certificate,  licence,  consent,  or 
approval  under  that  Act,  except  in  cases  where  there  is  an 
appeal  to  the  Local  Government  Board  under  sect.  268  of  the 
present  Act.3 

A local  board  had  been  summoned  before  justices  for 
polluting  a river;  the  offence  was  a misdemeanour,  and  the 
justices  dismissed  the  information.  The  prosecutor  then  gave 
notice  of  appeal  to  the  quarter  sessions  against  the  adjudica- 
tion of  the  justices.  The  board  contended  that  there  was  no 
power  to  appeal  against  the  dismissal  of  the  information, 
though  there  was  against  a conviction ; and  a rule  for  a pro- 

(1)  47  & 48  Viet.  c.  43,  s.  4,  and  (2)  42  & 43  Viet.  c.  49,  ss.  31,  32. 

Sched.  (3)  53  & 54  Viet.  c.  59,  s.  7, post. 
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inhibition  to  the  quarter  sessions  was  made  absolute,  as  the  38&39Vict. 
statute  gave  no  power  to  appeal  when  the  information  was  c‘  55* s-  269j  n* 
-dismissed.1  In  another  case  the  Court  refused  a mandamus 
to  require  the  quarter  sessions  to  hear  an  appeal  against  the 
dismissal  of  an  information  for  obstructing  a highway,  because 
even  if  the  sessions  were  to  decide  that  the  respondent  ought 
-to  have  been  convicted,  their  decision  would  be  of  no  effect, 
as  they  could  not  themselves  convict  him.2 

Persons  “ aggrieved — The  owners  of  the  soil  of  a street, 

■which  they  alleged  was  not  a “ highway  or  other  public  place 
or  street,”  within  the  meaning  of  the  Metropolitan  Streets  Act, 

.1867, 3 were  held  not  to  be  “ aggrieved,”  so  as  to  be  entitled 
to  appeal  against  the  conviction  of  a person  for  obstructing 
the  street.4  See  also  the  note  to  sect.  253. 

Notice  of  Appeal. — Sub-sect.  1.  Where  a statute  requires 
“ ten  days’  notice  ” of  an  appeal  to  the  sessions,  it  means  one 
day  inclusive  and  the  other  exclusive.5  The  expression 
“ within  so  many  days  ” is  construed,  and  the  days  are 
reckoned,  in  the  same  manner.6 

The  fourteen  days  mentioned  in  sub-sect.  2,  in  the  case  of 
appeal  against  an  order  of  justices  made  under  sect.  48,  run 
from  the  date  of  the  decision,  and  not  from  the  service  of  the 
•order  on  the  local  authority  on  whom  it  is  made.7 

A railway  company  appealed  against  a borough  rate  made  for 
defraying  improvement  and  sanitary  expenses  in  a borough, 
part  of  which  was  coincident  with  part  of  an  Improvement  Act 
district,  on  the  ground  that  the  rate  should  have  been  made 
under  the  Improvement  Act,  which  contained  a partial  exemp- 
tion of  railways  from  rates  made  under  it.  It  was  held,  per 
Lush,  J.,  that  notice  to  the  assessment  committee  against  the 
valuation  list 8 was  not  a condition  precedent  to  the  right  to 
appeal,  the  company  not  being  aggrieved  by  any  act  of  the 
committee.9 

Under  the  Quarter  Sessions  Act,  1849  (known  as  Baines’ 

Act),10  fourteen  clear  days’  notice  of  appeal  at  least  (that  is, 
before  the  commencement  of  the  sessions  to  which  the  appeal 
is  made)  must  be  given  in  writing,  signed  by  the  person  or 
^persons  giving  the  same,  or  by  his  or  their  attorney,  and  the 


(1)  Reg.  v.  Middlesex  JJ.,  45 

J.  P.  420. 

(2)  Reg.  v.  Lancashire  JJ-, 
Times  newspaper,  2nd  July,  1878  ; 

-and  see  Reg.  v.  London  JJ., 
<L.  R.  25  Q.  B.  D.  357;  59  L.  J. 
M.  C.  146;  63  L.  T.  (n.s.)  243; 
39  W.  R.  n ; 55  J-  P-  56. 

(3)  3°  & 3i  Viet.  c.  134,  s.  3. 

(4)  Drapers'  Company  v . H addon, 
57  J.  P.  200. 

(5)  Reg.  v.  Yorkshire  [W R.) 

JJ.,  4 B.  & Ad.  685  ; 2 L.  J.  M.  C. 
S3- 

v(6.)  Robinson  v.  Waddmgton , 13 


Q.  B.  753;  18  L.  J.  Q.  B.  250;  13 
Jur.  537- 

(7)  Reg.  v.  Barnet  Rural  S.  A., 

L.  R.  1 Q.  B.  D.  558;  45  L.  J. 

M.  C.  105,;  S.  c.  Reg.  v.  St.  Alba?is , 
35  L.  T.  (N.s.)  362  ; 41  J.  P.  6. 

(8)  Under  27  & 28  Viet.  c.  39, 
s.  1. 

(9)  London  and  North  Western 
Railway  Company  v.  Walsall  ( Over- 
seers'), 35  L.  T.  (n.s.)  626;  s.  c. 
nom.  Reg.  v.  London  and  North 
Western  Railway  Company,  46  L.  J. 
M.  C.  102. 

(10)  12  & 13  Viet.  c.  45,  s.  1. 
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38  & 39  Viet,  grounds  of  appeal  must  be  specified.  This,  however,  does  not 
c.  55>  s.  269,  n.  appiy  to  appeals  against  summary  orders1  or  convictions, 
orders  of  removal,  orders  relating  to  pauper  lunatics,  in  bas- 
tardy cases,  or  under  the  revenue  laws.2 

A notice  of  appeal  signed  in  the  name  of  the  appellant  by  a 
clerk  to  the  appellant’s  attorney,  by  the  authority  of  the  appel- 
lant, and  afterwards  acknowledged  by  him,  was  held  to  be 
sufficiently  signed.3 

Entering  an  Appeal. — Sub-sect.  3.  The  solicitor,  and  not  the 
client,  is  liable  to  the  clerk  of  the  peace  for  fees  connected 
with  the  entering,  &c.,  of  an  appeal  at  the  sessions.4 

Powers  of  Quarter  Sessions. — Sub-sect.  5.  The  Court  of 
Quarter  Sessions  on  appeal  against  a poor-rate  may  amend  the 
rate  only  so  far  as  may  be  necessary  for  giving  relief.5  If 
they  see  just  cause  to  give  relief,  they  are  “ to  amend  such 
rate  or  assessment,  either  by  inserting  therein  or  striking  out 
the  name  or  names  of  any  person  or  persons,  or  by  altering  the 
sum  or  sums  therein  charged  on  any  person  or  persons,  or  in 
any  other  manner  which  the  said  Court  shall  think  necessary 
for  giving  such  relief,  and  without  quashing  or  wholly  setting 
aside  such  rate  or  assessment ; ” or  the  rate  or  assessment  may 
be  wholly  quashed  if  necessary.6 

The  Court  may  make  similar  alterations  in  the  rate  or 
assessment  with  respect  to  persons  other  than  the  appellant, 
to  whom  the  appellant  has  given  notice  of  appeal ; 7 and 
it  has  power  to  award  costs.8  Such  costs  may  be  recovered 
by  distress,9  or  an  order  for  payment  of  them  (unless  made 
under  the  Quarter  Sessions  Act,  1849)  may  be  removed  to  the 
Queen’s  Bench  Division,10  and  enforced  by  writ  of  execution.11 

Wills,  J.,  thought  that  under  the  present  section  quarter 
sessions  might  amend  a rate  made  by  an  urban  district  council, 
and  purporting  to  be  made  under  a local  Act,  by  adding  to  the 
heading  a reference  to  the  present  Act.12 

Special  Case. — Sub-sect.  7.  It  was  formerly  necessary  to  obtain 
a writ  of  certiorari  in  order  to  remove  into  the  Superior  Court 
an  order  made  by  the  quarter  sessions  subject  to  a special  case. 
The  necessity  for  issuing  the  writ  has  been  obviated  by  the  Sum- 
mary Jurisdiction  Act,  i879,13butit  is  still  necessary  to  obtain 
an  order  of  the  Queen’s  Bench  Division  in  lieu  of  the  writ. 

The  special  case  must  be  filed  at  the  Crown  Office  Depart- 


(1)  47  & 48  Viet.  c.  43,  s.  4,  and 
Sched. 

(2)  12  & 13  Viet.  c.  45,  s.  2. 

(3)  Reg.  v.  Kent  77.,  L.  R.  8 
Q.  B.  305;  42  L.  J.  M.  C.  112; 
2.1  W.  R.  635  ; 37  J.  P.  644. 

(4)  Langridge  v.  Lynch , 34  L.  T. 
(N.S.)  695. 

(5)  17  Geo.  2,  c.  38,  s.  6. 

(6)  41  Geo.  3,  c.  23,  s.  1. 

(7)  Ibid.  s.  6. 

(8)  17  Geo.  2,  c.  38,  s.  4,  and  41 
Geo.  3,  c.  23,  s.  8 ; 12  & 13  Viet. 


c.  45,  ss.  4-6. 

(9)  Ibid .,  and  8 & 9 Wm.  3,  c.  30, 

s.  3. 

(10)  Under  12  & 13  Viet.  c.  45, 
s.  18. 

(11)  Reg.  v.  Huntley , 3 E.  & B. 
172 ; 23  L.  J.  M.  C.  106 ; 18  Jur. 
745  ; 2 C.  L.  R.  246. 

(12)  Bill  v.  Crediton  Urban  Dis- 
trict Council  78  L.  T.  (N.S.)  35 1 J 
62  J.  P.  340. 

(13)  42  & 43  Viet.  c.  49,  s.  40. 
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ment  within  six  months  after  the  making  of  the  order  of  3^  & 39  Viet, 
quarter  sessions,  unless  special  leave  is  obtained  from  the  c‘  s* 2 n* 
Queen’s  Bench  Division  to  file  it  subsequently.1 

An  order  of  quarter  sessions,  on  an  appeal  against  a rate, 
made  subject  to  a special  case,  was  removed  into  the  Queen’s 
Bench  Division;  and  that  Court  having  discharged  a rule 
which  was  obtained  to  show  cause  why  the  order  of  the 
sessions  should  not  be  quashed,  the  House  of  Lords  decided 
that  an  appeal  to  the  Court  of  Appeal  lay  against  the  decision 
of  the  Queen’s  Bench.2  But  it  was  held  that  an  appeal  did 
not  lie  from  the  decision  of  a divisional  court  on  a special  case 
stated  by  a court  of  quarter  sessions  under  sub-sect.  7,  unless 
the  divisional  court  gave  leave  to  appeal.3 

Now,  however,  by  the  Supreme  Court  of  Judicature  (Pro- 
cedure) Act,  1894,  “every  case  stated  by  a court  of  quarter 
sessions  otherwise  than  under  the  Acts  eleven  and  twelve 
Victoria,  chapter  seventy-eight,  and  twelve  and  thirteen 
Victoria,  chapter  forty-five,  for  the  consideration  of  the  High 
Court  shall  be  deemed  to  be  an  appeal,  and  shall  be  heard 
and  determined  accordingly”;4  and  “in  all  cases  when  there 
is  a right  of  appeal  to  the  High  Court  from  any  court  or 
person,  the  appeal  shall  be  heard  and  determined  by  a 
divisional  court  constituted  as  may  be  prescribed  by  rules  of 
court ; and  the  determination  thereof  by  the  divisional  court 
shall  be  final,  unless  leave  to  appeal  is  given  by  that  court  or 
by  the  Court  of  Appeal.5 

Under  the  Quarter  Sessions  Act,  1849,  the  parties  at  any  time, 
after  giving  notice  of  appeal  to  quarter  sessions,  may,  by  consent 
and  by  order  of  a judge,  state  the  facts  of  the  case  in  the  form  of  a 
special  case  for  the  opinion  of  the  High  Court  of  Justice,  and 
agree  that  a judgment  in  conformity  with  the  decision  of  such 
Court,  and/or  such  costs  as  the  Court  shall  adjudge,  may  be 
entered  on  motion  by  either  party  at  the  sessions  next  or  next  but 
one  after  such  decision  shall  be  given ; and  such  judgment  when 
so  entered  shall  be  of  the  same  effect  in  all  respects  as  if  it  had 
been  given  by  the  quarter  sessions  upon  an  appeal  duly  entered 
and  continued.6 

Where  a special  case  is  drawn  up  by  consent  of  the  parties 
on  the  order  of  the  court  of  quarter  sessions,  such  order  when 
drawn  up,  it  has  been  held,  forms  a contract  between  the  parties, 
although  the  special  case  may  not  have  been  signed  by  them.7 

It  was  held  that  a special  case  stated  by  quarter  sessions  must 


(1)  Crown  Office  Rules,  1886, 
rule  34. 

(2)  Walsall  Overseers  v.  London 
and  North  Western  Railway  Com- 
panyL.  R.  4 App.  Cas.  30 ; 48 
L.  J.  M.  C.  65;  39  L.  T.  (n.s.) 
453. 

(3)  Reg-  v-  Swindon  New  Town 

Local  Board , 49  L.  J.  Q.  B.  522  ; 


28  W.  R.  804  ; S.  C.  nom.  Hinton 
v.  Swindon , 42  L.  T.  (n.s.)  614; 
44  J.  P.  505. 

(4)  57  & 58  Viet.  c.  16,  s.  2 (1). 

(5)  lbid-  s-  1 (5)- 

(6)  12  & 13  Viet.  c.  45,  s.  11 

(7)  Lear  v.  Lotting,  44  L.  T. 
(N.S.)  58;  45  J.  P.  240. 
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be  in  such  form  as  to  enable  the  Court  finally  to  dispose  of  the 
matter,  otherwise  the  special  case  would  be  struck  out.1 

But  now  by  the  Supreme  Court  of  Judicature  (Procedure) 
Act,  1894,  “ On  the  hearing  of  any  appeal  from  a court  of  quarter 
sessions  the  Appellate  Court  may  draw  any  inference  of  fact 
which  might  have  been  drawn  in  the  court  of  quarter  sessions, 
and  may  give  any  judgment  or  make  any  order  which  ought  to 
have  been  given  or  made  by  that  court,  or  may  remit  the  order, 
and  in  criminal  matters  the  conviction  with  the  order,  and  the 
case  stated  on  it,  with  the  opinion  or  direction  of  the  Appellate 
Court,  for  rehearing  and  determination  by  the  court  of  quarter 
sessions,  or  may  remit  the  case  for  re-statement.:’  2 

An  injunction  was  granted  to  restrain  a local  board  from 
enforcing  a rate  until  its  validity  had  been  determined  on  a 
special  case,  where  there  had  been  an  understanding  between 
the  board  and  several  parties  liable  to  the  rate,  that  it  should 
be  so  determined,  but  the  only  magistrate’s  order  actually  made 
has  been  quashed  on  appeal  on  a technical  ground,  the  appel- 
lant not  proceeding  with  the  case.3 

Protection  of  Justices . — If  in  relation  to  any  proceedings  under 
the  Act  any  justices  refuse  to  do  an  act,  the  Queen’s  Bench 
Division  may  by  rule  order  them  to  do  it ; and  thereupon  no 
action  shall  be  brought  for  having  obeyed  the  rule  or  done  the 
act  thereby  required.4  This  enactment  was  first  held  to  be  of 
general  application.5  Then  it  was  held  that  it  only  applied 
where  the  justices  could  be  under  a liability  to  an  action  of 
trespass,  and  therefore  needed  protection.6  Subsequently  a 
court  of  three  judges  was  constituted  on  purpose  to  consider 
the  point,  and  decided  that  orders  under  the  enactment  in 
question  and  by  mandamus  were  concurrent  remedies,  and 
that  either  one  or  the  other  might  be  granted  at  the  discretion 
of  the  court.7 


(1)  Reg.  v.  Sutton  Coldfield,  L.  R. 
9 Q.  B.  153;  29  L.  T.  (n.s.)  840; 
S.  c.  nom.  Reg.  v.  London  and  North 
Western  Railway  Company , 43  L.  J. 
M.  C.  57  ; s.  c.  nom.  London  and 
North  Western  Raihvay  Company 
v.  Sutton  Coldfield , 22  W.  R.  324. 

(2)  57  & 58  Viet.  c.  16,  s.  2 (2). 

(3)  Ashworth  v.  Hebden  Bridge 
Local  Board , 47  L.  J.  Ch.  195  ; 37 
L.  T.  (n.s.)  496. 

(4)  11  & 12  Viet.  c.  44,  s.  5. 

(5)  Reg.  v.  Aston,  1 Lownde?, 

Maxwell  and  Tollock,  491. 


(6)  Reg.  v.  Percy , L.  R.  9 Q.  B. 
64;  43  L-  J-  M.  C.  45;  22  W.  R. 
72  ; s.  c.  nmi.  Reg.  v.  Cumberland, 
JJ. , 38  T.  P.  422.  Re  Guardians 
of  Neath  Union,  Times  newspaper, 
26th  Jan.,  1875. 

(7)  Reg.  v.  Phillimore,  L.  R.  14 
Q.  B.  D.  474  n.  ; 51  L.  T.  (n.s.) 
205  ; 48  J.  P.  774  ; S.  C.  nom.  Reg. 
v.  Pilling,  32  W.  R.  593  ; and  see 
Reg.  v.  Biron , L.  R.  14  Q.  B.  D. 

474;  54L.J.  M.C.  77;  5i  L.  T. 

(N.s.)  429;  49  J.  P.  6. 


VHL] 


A Iteration  of  A reas. 


617 


38  & 39  Viet, 
c.  55,  s.  270. 


PART  Y III. 

ALTERATION  OF  AREAS  AND  UNION  OF  DISTRICTS. 
Alteration  of  Areas. 


Sect.  270.  The  following  enactments  shall  be  made 
as  to  alteration  of  areas  : 

(1.)  The  Local  Government  Board,  by  provisional  order, 
may  dissolve  any  local  government  district, 
and  may  merge  any  such  district  in  some  other 
urban  or  rural  district  or  districts ; or  it  may, 
by  provisional  order,  declare  the  whole  or  any 
portion  of  a local  government  or  a rural  district 
immediately  adjoining  a local  government  dis- 
trict to  be  included  in  such  last-mentioned 
district ; or  it  may  by  provisional  order  declare 
any  portion  of  a local  government  district  im- 
mediately adjoining  a rural  district  to  be  in- 
cluded in  such  rural  district ; and  thereupon  the 
included  area  shall,  for  the  purposes  of  this  Act, 
be  deemed  to  form  part  of  the  district  in  which 
it  is  included  by  such  order ; and  the  remaining 
part  (if  any)  of  the  local  government  district 
or  rural  district  affected  by  such  order  shall 
continue  subject  to  the  like  jurisdiction  as  it 
would  have  been  subject  to  if  such  order  had 
not  been  made  unless  and  until  the  Local 
Government  Board  by  provisional  order  other- 
wise directs  : 

(2.)  In  the  case  of  a borough  comprising  within  its 
area  the  whole  of  an  Improvement  Act  district, 
or  having  an  area  co-extensive  with  such  dis- 
trict, the  Local  Government  Board  by  pro- 
visional order  may  dissolve  such  district  and 
transfer  to  the  council  of  the  borough  all  or 
any  of  the  jurisdiction  and  powers  of  the  Im- 
provement Commissioners  of  such  district  re- 
maining vested  in  them  at  the  time  of  the 
passing  of  the  Act : 


Powers  of 
Local 

Government 
Board  in 
relation  to 
alteration 
of  areas. 

P.H.  1872, 
s.  22,  and  see 
L.G.,  s.  77. 
L.G.  1863, 
s.  4. 
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(3.)  The  Local  Government  Board  may  by  order  dis- 
solve any  special  drainage  district  constituted 
either  before  or  after  the  passing  of  this  Act  in 
which  a loan  for  the  execution  of  works  has  not 
been  raised,  and  merge  it-  in  the  parish  or 
parishes  in  which  it  is  situated,  and  the  Local 
Government  Board  may  by  provisional  order 
dissolve  any  such  district  in  which  a loan  has 
been  raised  for  the  execution  of  works,  and 
merge  it  in  the  parish  or  parishes  in  which  it  is 
situated. 

Note. — Alteration  of  Areas.  — This  and  the  following 
sections,  relating  to  the  formation  of  urban  districts,  and  the 
alteration  of  urban  and  rural  districts,  are  not  expressly  re- 
pealed ; but  they  are  practically  superseded,  if  not  impliedly 
repealed,  by  the  provisions  of  the  Local  Government  Act, 
1888,1  which  empower  county  councils  to  make  orders,  after 
holding  local  inquiries  on  the  proposals,  for  the  alteration  or 
definition  of  the  boundary  of  any  such  district  (other  than  a 
borough),  or  for  the  division  of  it,  or  union  of  it  with  any  other 
district,  or  for  the  conversion  of  it  or  any  part  of  it  into  an 
urban  or  rural  district,  as  the  case  may  be,  or  for  the  transfer 
of  the  whole  or  part  from  one  district  to  another,  or  for  the 
formation  of  new  districts,  also  for  the  division  of  urban 
districts  into  wards,  or  the  alteration  of  the  number  or 
the  boundaries  of  the  wards,  or  the  number  of  members. 
Appeal  may,  however,  be  made  against  the  order  of  the 
county  council  to  the  Local  Government  Board  by  petition  of 
any  of  the  authorities  affected,  or  of  a certain  number  of  the 
county  electors.2  The  order  of  the  county  council  is  in  any 
case,  except  where  it  is  an  order  relating  to  wards  or  the 
number  of  members,  to  be  confirmed  by  the  Local  Govern- 
ment Board ; but  unless  a petition  is  presented  against  it,  the 
Board  are  not  authorized  to  withhold  their  confirmation  of  it. 

The  alteration  of  counties  and  county  and  other  boroughs  is 
to  be  effected  by  provisional  orders  of  the  Local  Government 
Board  under  the  same  Act.3  New  boroughs  are  created  by 
royal  charters  issued,  upon  petition  of  the  inhabitants  to  the 
Queen,  on  the  advice  of  the  Privy  Council  under  the  Municipal 
Corporations  Act,  188 2. 4 

With  regard  to  the  duty  of  the  county  council  to  make 
alterations  in  boundaries,  see  sect.  36  of  the  Local  Government 
Act,.  1 894, 5 which  requires  the  county  councils  to  put  their 

(1)  51  & 52  Viet.  c.  41,  s.  57,  see  also  Ibid.  ss.  211-218;  48  & 49 

post.  Viet.  c.  38,  s.  I ; 51  & 52  Viet.  c. 

(2)  Ibid.  See  also  56  & 57  Viet.  41,  s.  56;  56  & 57  Viet.  c.  73, 

c.  73,  s.  36 ,post.  s.  54. 

(3)  Ibid.  s.  54.  (5)  56  & 57  Viet.  c.  73,  s.  36, 

(4)  45  & 46  Viet.  c.  50,  s.  210;  post. 
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powers  in  force  for  the  purpose  of  carrying  that  Act  into  effect  3$  & 39  Viet, 
where  a parish  or  rural  sanitary  district  is  intersected  by  the  c*  s-  27°>n- 
county  boundary,  or  a parish  is  intersected  by  the  boundary  of 
any  sanitary  district,  and  in  certain  other  cases. 

Urban  or  rural  districts  may  be  united  for  certain  purposes 
of  this  Act  by  provisional  order  under  sect.  279. 

On  the  incorporation  of  a new  borough  sanitary  powers 
under  local  Acts  will  be  transferred  to  the  new  urban  authority  : 
see  sect.  310.  See  also  the  provisions  of  the  Municipal  Corpo- 
rations Act,  1882,1  under  which  certain  trustees  may  transfer 
powers  to  a town  council. 

Special  Drainage  Districts. — Sub-sect.  3.  With  regard  to 
these  districts,  see  sect.  277.  Main  sewerage  districts  and 
joint  sewerage  boards  may  be  united  or  dissolved  by  pro- 
visional order  under  sect.  323. 


Sect.  271.  The  Local  Government  Board  may,  by 
provisional  order,  declare  any  rural  district,  or  any  por- 
tion of  any  rural  district  or  districts,  to  be  a local 
government  district ; and  from  and  after  the  commence- 
ment of  the  order,  the  district  or  portion  of  the  district 
or  districts  therein  referred  to  shall  become  a local 
government  district,  and  shall  be  subject  to  the  jurisdic- 
tion of  a local  board,  to  be  elected  in  manner  provided 
by  Schedule  II.  to  this  Act. 

The  Local  Government  Board  may,  by  any  order  con- 
stituting a local  government  district  under  this  section, 
divide  such  district  into  wards  for  the  election  of  mem- 
bers of  the  local  board. 


Local 

Government 
Board  may 
by  provi- 
sional order 
constitute  1 
local  govern- 
ment district. 
P.H.  1872, 

« 94 

P.H.1874, 
s.  15. 


Note. — Constitution  of  Local  Government  Districts. — See 
the  note  to  the  preceding  section. 


Sect.  272.  The  owners  and  ratepayers  of  any  place  Local 
situated  in  any  rural  district  or  districts,  and  having  a Government 
known  and  defined  boundary,  may,  by  a resolution  passed 
in  manner  provided  by  Schedule  III.  to  this  Act,  declare  constitute 
that  it  is  expedient  that  such  place  should  be  constituted  local  govem- 
a local  government  district ; and  the  Local  Government  pent  district 
Board  may,  if  it  thinks  fit,  by  order  made  not  less  than  ^ Pursppce 
six  weeks  after  the  receipt  of  a copy  of  such  resolution  owners1011 
by  the  said  Board,  declare  such  place  to  be  a local  and  rate- 
government  district,  and  from  and  after  the  commence-  payers, 
ment  of  such  order  such  place  shall  become  a local See  » 
government  district,  and  be  subject  to  the  jurisdiction  of  ^ g 2i863 

s.  2. 


(1)  45  & 46  Viet.  c.  50,  s.  1 $6,  post. 


38  & 39  Viet, 
c.  55,  s.  272. 
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a local  board  to  be  elected  in  manner  provided  by 
Schedule  II.  to  this  Act. 

A petition  may  be  presented  to  the  Local  Government 
Board  from  any  place  so  situated  as  aforesaid,  and  not 
having  a known  and  defined  boundary,  to  settle  its 
boundary  for  the  purposes  of  this  Act ; the  petition  shall 
state  the  proposed  boundaries  of  the  place,  shall  be  signed 
by  one-tenth  of  the  persons  rated  to  the  relief  of  the 
poor  and  resident  within  such  boundaries,  and  shall  be 
supported  by  such  evidence  as  the  Local  Government 
Board  may  require.  The  Local  Government  Board  may, 
after  local  inquiry  as  to  the  genuineness  of  the  petition, 
and  as  to  the  propriety  of  the  proposed  boundaries,  either 
dismiss  the  petition  altogether  or  make  order  as  to  the 
boundaries  of  the  place,  and  may  also  make  order  as 
to  the  costs  of  the  proceedings  in  relation  thereto,  and 
the  persons  by  whom  such  costs  are  to  be  borne. 

Any  place  the  boundaries  of  which  have  been  settled 
in  pursuance  of  the  foregoing  provisions  shall  thenceforth, 
for  the  purposes  of  this  Act,  be  deemed  to  be  a place  with 
a known  and  defined  boundary. 

Note. — Constitution  of  Local  Government  Distinct. — See  the 
note  to  sect.  270. 

A district  formed  for  ecclesiastical  purposes 1 was  entitled  to 
pass  a resolution  of  its  owners  and  ratepayers  (without  refer- 
ence to  the  proceedings  of  townships  out  of  which  it  was  formed), 
as  being  a place  with  “ a known  or  defined  boundary ; ” 2 but  a 
parliamentary  borough  does  not  appear  to  be  such  a place.3 

To  entitle  a district  to  adopt  the  Local  Government  Act, 
1858,  as  being  “a  place  having  a known  or  defined  boundary” 
within  the  meaning  of  sect.  12  of  that  Act,  it  was  not  necessary 
that  it  should  be  a legal  district  having  a legal  boundary  of  the 
whole  enclosed  area ; it  was  sufficient  if  the  place  had  an 
actual  known  and  defined  boundary,  or  one  that  was  physical, 
visible,  and  notorious,  so  that  there  might  be  no  mistake  as  to 
the  limits  within  which  the  Act  was  to  apply.  Where,  there- 
fore, certain  small  portions  of  the  township  of  R.  lay  within, 
and  were  surrounded  on  all  sides  by,  the  adjoining  township 
of  G.  it  was  held  that  the  township  of  G.,  together  with  these 
small  enclosed  portions  of  the  township  of  R.,  was  a “place 
having  a known  or  defined  boundary.”  4 


(1)  Under  the  6 & 7 Yict.  c.  37, 
«•  9- 

(2)  Reg.  v.  Northowram  and 
Clayton , L.  R.  1 Q.  B.  no;  7 B. 
& S.  no;  35  L.  J.  Q.  B.  90;  30 
J.  P.  181. 

(3)  See  Reg.  v.  Hardy , L.  R.  4 

Q.  B.117;  38  L.  J.  Q.  B.  9;  9B. 


& S.  926  ; 17  W.  R.  173  ; S.  C.  nom. 
Reg.  v.  Secretary  of  State , 19  L.  T. 
(n.s.)  352;  33  J.  P.  21. 

(4)  Reg.  v.  The  Local  Government 
Board , L.  R.  8 Q.  B.  227 ; 21  W. 
R.  445  ; s.  c.  Reg.  v.  Grasmere , 42 
L.  J.  Q.  B.  131. 
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A rule  for  a writ  of  certiorari  to  quash  an  order  of  the 
Secretary  of  State  for  the  settlement  of  the  boundaries  of  a 
local  government  district  under  the  Local  Government  Act, 
1858  1 (the  order  having  been  confirmed  on  appeal  under 
sect.  18,  but  no  appeal  having  been  made  under  sect.  17),  on 
the  ground  that  it  extended  the  boundaries  beyond  the  limits 
mentioned  in  the  petition  and  plan,  was  discharged  on  the 
ground  that  the  two  months  mentioned  in  sect.  20  had  expired 
before  the  motion  was  made  and  that  the  order  had  become 
binding.2 

Sect.  273.  Where  not  less  than  one  twentieth  of  the 
owners  and  ratepayers  of  any  place  (such  twentieth  to  be 
one  twentieth  in  number  of  the  owners  and  ratepayers  of 
the  place  taken  together,  or  the  owners  and  ratepayers  in 
respect  of  one  twentieth  of  the  rateable  property  in  the 
place),  in  which  a resolution  has  been  passed  declaring 
that  it  is  expedient  that  such  place  should  be  constituted 
a local  government  district,  are  desirous  that  such  dis- 
trict should  not  be  constituted,  or  that  any  part  of  such 
place  should  be  excluded  therefrom,  they  may  present  a 
petition  to  the  Local  Government  Board  objecting  to 
such  resolution,  and  specifying  the  grounds  of  their 
objection. 

Such  petition  shall  be  subscribed  by  the  owners  and 
ratepayers  presenting  the  same,  and  shall  be  presented 
within  six  weeks  from  the  date  of  the  passing  of  the 
resolution  objected  to,  and  shall,  where  the  exclusion  of 
part  of  the  place  is  prayed  for,  state  the  part  of  the  place 
proposed  to  be  excluded,  accompanied  with  an  explana- 
tory plan. 

The  Local  Government  Board  may  after  local  inquiry 
make  order  with  respect  to  the  matter  in  question,  and 
such  order  shall  be  binding  on  the  place  in  respect  of 
which  it  is  made. 

Note. — Objection  to  Constitution  of  Local  Government  Dis- 
trict.— See  the  note  to  sect.  270. 

A ratepayer  or  owner  who  had  concurred  in  the  resolution 
could  not  afterwards  be  a party  to  an  appeal  against  it.3 

Sect.  274.  Any  owner  or  ratepayer  who  disputes  the 
validity  of  the  vote  for  the  adoption  of  the  resolution 
may  appeal,  within  six  weeks  from  the  declaration  of  the 

(1)  21  & 22  Viet.  c.  98,  s.  16.  25  J.  F.  518. 

(2)  Ex  parte  Smith , Re  Todmor-  (3)  See  Harrup  v.  Bay  ley,  6 

den  District , 1 B.  & S.  412  ; 30  L.  E.  & B.  218;  25  L.  J.  M.  C.  107  ; 

J.  Q.  B.  305  ; 4 L.  T.  (N.S.)  509  ; 2 Jur.  (n.s.)  882. 


38  & 39  Viet. 
c.55.  s.272,  n. 


Objection  to  * 
resolution. 

L.G.,  s.  17. 

L.G.  1863, 
s.  3. 


Appeal  to 
Local 

Government 
Board  in  case 


38  & 39  vict. 

c.  55,  s.  274. 
of  alleged 
invalidity 
of  vote. 

L.G-.,  ss.  18, 
21. 
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visions as  to 
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decision  of  the  meeting,  to  the  Local  Government  Board, 
setting  forth  the  grounds  on  which  he  disputes  the  validity 
of  the  vote ; and  the  Local  Government  Board  may,  on 
such  appeal,  after  local  inquiry,  make  such  order  as  to 
the  said  Board  seems  fit  as  to  the  validity  or  invalidity 
of  the  vote,  and  any  other  questions  arising  on  the  appeal. 

But  no  objection  shall  be  made,  at  any  trial  or  in  any 
legal  proceeding,  to  the  validity  of  the  vote  for  the 
adoption  of  the  resolution,  or  to  any  order  made  in  pur- 
suance thereof,  or  to  any  proceedings  on  which  such  order 
was  founded,  unless  the  objector  gives  fourteen  days’ 
notice  to  the  other  parties  interested  in  such  trial  or  pro- 
ceeding of  his  intention  to  make  the  same,  specifying 
fully  the  nature  of  the  objection  to  be  made;  and  no 
objection  whatever  in  respect  of  the  matters  mentioned 
in  this  section  shall  be  admissible  at  any  trial  or  in  any 
legal  proceeding  after  the  expiration  of  six  months  from 
the  date  of  the  constitution  of  the  district. 

Note. — Appeal  against  Resolution . — Under  the  Local 
Government  Act,  1858,1  the  decision  of  the  Secretary  of  State 
was  to  be  final  (like  the  order  of  the  Local  Government  Board 
under  sect.  295  of  this  Act),  and  therefore  the  Court  would  not 
interfere,  but  refused  a mandamus  to  hold  another  meeting  for 
the  adoption  of  the  Act,  when  the  Secretary  of  State’s  decision 
was  in  favour  of  a motion  for  its  adoption.2 

Sect.  275.  Every  order  made  by  the  Local  Govern- 
ment Board  under  this  part  of  this  Act  shall  specify  a 
day  on  which  such  order  shall  come  into  operation  (in 
this  Act  referred  to  as  the  commencement  of  the  order)  ; 
and  from  and  after  the  commencement  of  the  order  all 
the  powers  rights  duties  capacities  liabilities  obligations 
and  property  which  under  this  Act  are  exerciseable  by 
or  attaching  to  or  vested  in  the  local  authority  having, 
under  this  Act,  jurisdiction  in  any  district  or  part  of  a 
district  which  is  by  such  order  included  in  some  other 
district,  shall  (so  far  as  the  same  relate  to  the  district  or 
part  of  a district  so  included)  pass  to  and  vest  in  the 
local  authority  of  such  other  district : Provided  that  in  the 
case  of  the  constitution  of  a new  local  government  district, 
all  the  .powers  rights  duties  capacities  liabilities  obliga- 
tions and  property  which  under  this  Act  are  exerciseable 
by,  or  attaching  to,  or  vested  in  any  local  authority 
or  authorities  having,  under  this  Act,  jurisdiction  in 
the  area  so  constituted  a local  government  district,  shall 


(1)  21  & 22  Viet.  c.  98,  s.  81. 


(2)  Ex  parte  Bird,  post , p.  642. 
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continue  to  be  exerciseable  by  attached  to  and  vested  in 
such  authority  or  authorities,  until  the  day  of  the  first 
meeting  of  the  local  board  for  the  district  so  constituted. 

Any  order  made  in  pursuance  of  this  part  of  this  Act 
may,  if  necessary,  provide  for  the  settlement  of  any  dif- 
ferences, or  the  adjustment  of  any  accounts  or  apportion- 
ment of  any  liabilities  arising  between  districts  parishes 
or  other  places  in  consequence  of  the  exercise  of  any 
powers  conferred  by  this  part  of  this  Act,  and  may  direct 
the  persons  by  whom  and  to  whom  any  moneys  found  to 
be  due  are  to  be  paid,  and  the  mode  of  raising  such 
moneys ; and  where  any  local  government  district  is 
diminished  or  increased  in  extent  under  this  part  of  this 
Act,  the  order  shall  prescribe  the  number  of  members  to 
be  elected  for  the  district  when  altered. 

The  Local  Government  Board  may  include  in  the  same 
order  provisions  for  the  dissolution  of  one  district,  and  for 
the  inclusion  of  the  whole  or  any  part  of  such  district  in 
any  other  district  or  districts. 


38  & 39  Viet, 
c.  55,  s.  275. 


Note. — Effect  of  Order. — Orders  of  the  Local  Government 
Board  are  to  be  binding  and  conclusive,  and  are  to  be  published 
as  the  Board  direct : see  sect.  295. 

In  1875  the  Corporation  of  Birmingham  were  restrained  by 
injunction  from  polluting  the  Tame  with  sewage;  in  1877  the 
Birmingham,  Tame,  and  Rea  main  sewerage  district  was  con- 
stituted in  the  Birmingham  sanitary  district.  In  1880  it  was 
held  that  no  amendment  in  the  pleadings  could  be  made  after 
final  judgment,  so  as  to  add  the  new  district  as  defendants, 
and  that  such  district  could  only  be  brought  before  the  Court 
by  action.1  An  action  was  brought  accordingly,  but  was  held 
by  the  Court  of  Appeal  not  to  be  maintainable.2 


Sect.  276.  The  Local  Government  Board  may,  on  the  Local 
application  of  the  authority  of  any  rural  district,  or  of  Government 
persons  rated  to  the  relief  of  the  poor,  the  assessment  of  Board 
whose  hereditaments  amounts  at  the  least  to  one  tenth  authority & 
of  the  net  rateable  value  of  such  district,  or  of  any  con-  with  powers 
tributory  place  therein,  by  order  to  be  published  in  the  of  urban 
London  Gazette  or  in  such  other  manner  as  the  Local  authority. 
Government  Board  may  direct,  declare  any  provisions  g ^ 
of  this  Act  in  force  in  urban  districts  to  be  in  force  in 
such  rural  district  or  contributory  place,  and  may  invest 
such  authority  with  all  or  any  of  the  powers  rights  duties 


(1)  Attorney -General  v.  Birming- 
ham Corporation , L.  R.  15  Ch.  D. 
423  ; 43  L.  T.  (n.s.)  77  ; 29  W.  R. 
127. 

(2)  Attorney -General  v.  Birming- 


ham, Tame,  and  Rea  Drainage 
Board,  L.  R.  17  Ch.  D.  685  ; 50 
L.  J.  Ch.  786  ; 44  L.  T.  (N.S.)  906  ; 
29  W.  R.  793. 
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38  & 39  Viet, 
c.  55,  s.  276. 


capacities  liabilities  and  obligations  of  an  urban  authority 
under  this  Act,  and  such  investment  may  be  made  either 
unconditionally  or  subject  to  any  conditions  to  be  spe- 
cified by  the  Board  as  to  the  time,  portion  of  the  district, 
or  manner  during  at  and  in  which  such  powers  rights 
duties  liabilities  capacities  and  obligations  are  to  be 
exercised  and  attach : Provided  that  an  order  of  the 
Local  Government  Board  made  on  the  application  of 
one  tenth  of  the  persons  rated  to  the  relief  of  the  poor 
in  any  contributory  place  shall  not  invest  the  rural 
authority  with  any  new  powers  beyond  the  limits  of 
such  contributory  place. 


Note. — Urban  Provisio?is. — The  Local  Government  Board 
may  act  upon  the  above  section  on  the  application  of  the 
county  or  parish  council. 1 And  they  may  apply  urban  provisions 
to  a rural  district,  although  such  provisions  do  not  confer 
powers  on  the  urban  authority. 

The  Public  Health  Acts  Amendment  Act,  1890,  applies  the 
above  section  to  the  provisions  of  that  Act,  which  an  urban 
authority  may  adopt,  but  which  are  not  in  force  in  a rural 
district  in  the  absence  of  an  order  of  the  Local  Government 
Board.2 

And  by  the  Local  Government  Act,  1894,  the  Board  may 
also  by  general  order  apply  to  all  rural  district  councils  any 
provisions  of  any  Acts  which  relate  to  urban  councils  or  urban 
districts.3 

“ Sects.  42,  44,  157  and  158  of  the  Public  Health  Act,  which 
contain  provisions  relating  to  the  cleansing  and  watering  of 
streets  and  to  the  making  of  bye-laws  for  the  prevention  of 
nuisances,  and  with  respect  to  new  buildings,  are  those  most 
frequently  put  in  force  in  rural  districts.  In  some  instances, 
where  it  appeared  to  us  that  they  might  usefully  be  given,  we 
have  conferred  the  powers  of  sect.  169  (pars.  2 and  3),  and 
sect.  170  of  the  Act,  providing  for  the  sanitary  regulation  of 
slaughter-houses,  and  also  the  power  given  by  the  first  par.  of 
sect.  1 6 1,  enabling  contracts  to  be  entered  into  for  lighting 
purposes  and  the  provision  of  any  apparatus  to  be  made. 

“We  have  found  it  expedient  in  some  exceptional  cases  to 
confer  on  the  rural  sanitary  authority  the  powers  of  sects.  112 
and  1 1 4,  relating  to  offensive  trades.  In  one  of  the  cases  the 
powers  of  sect.  115  were  also  conferred  so  as  to  enable  the  rural 
sanitary  authority  to  take  proceedings  where  a nuisance  arises 
from  offensive  trades  carried  on  outside  their  district.  In  a few 
instances  only  we  found  it  desirable  to  confer  on  a rural 
sanitary  authority  the  powers  contained  in  sects.  150  and  152  of 
the  Act,  under  which  private  streets  may  be  required  to  be  put 


(1)  56  & 57  Viet.  c.  73,  s.  25  (7),  (3)  56  & 57  Viet.  c.  73,  s.  25  (5* 

post.  6),  post. 

(2)  53  & 54  Viet.  c.  59,  s.  I, post. 
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into  a proper  state  of  repair,  and  may  afterwards  be  declared 
highways  repairable  by  the  inhabitants  at  large.  In  dealing 
with  such  applications  for  such  power  the  circumstances  of  the 
locality  are  carefully  considered,  and  the  sections  are,  as  a 
.general  rule,  only  put  in  force  in  regard  to  particular  streets 
which  are  specified  in  our  order  and  which  have  already  been 
properly  sewered.  It  is  our  practice  in  every  case  to  require 
that  the  rural  sanitary  authority  shall  undertake  to  declare  the 
•streets  to  be  public  highways  as  soon  as  they  are  made  good, 
and  as,  when  this  is  done,  the  street  may  come  under  the  juris- 
diction of  the  highway  authority  of  the  district,  the  views  of 
that  authority  on  the  proposal  are  obtained  as  a preliminary 
step.”  1 

“ Contributory  place  ” is  defined  by  sect.  229. 

An  order  of  the  Local  Government  Board  under  sect.  276 
“declaring  sect.  150  to  be  in  force  as  to  a certain  road  in  a rural 
sanitary  district  and  describing  the  road  asa“  street,”  did  not 
prevent  the  owners  from  raising  the  question  whether  sect.  150 
was  applicable  to  the  road,  notwithstanding  the  provision  of 
sect.  295  “that  all  orders  made  by  the  Local  Government 
Board  in  pursuance  of  this  Act  shall  be  binding  and  conclusive 
in  respect  of  the  matters  to  which  they  refer.”  2 An  order 
under  the  above  section  conferring  certain  specified  urban 
powers  upon  a rural  authority,  does  not  incidentally  confer 
upon  them  urban  powers  of  rating  for  the  purposes  of  carrying 
out  such  powers.3 


Sect.  277.  It  shall  be  lawful  for  a rural  authority,  by 
resolution  to  be  approved  by  the  Local  Government 
Board,  but  not  otherwise,  to  constitute  any  portion  of 
the  area  within  their  jurisdiction  a special  drainage  dis- 
trict, for  the  purpose  of  charging  thereon  exclusively  the 
expenses  of  works  of  sewerage  water  supply  or  of  other 
works,  which  by  this  Act  are  or  by  order  of  the  Local 
Government  Board  may  be  declared  to  be  special  ex- 
penses, and  thereupon  such  area  shall  become  a separate 
•contributory  place. 

Note. — Special  Drainage  Districts. — These  districts  were 
formerly  constituted  by  the  sewer  authority  under  the  Sanitary 
Act,  1 86 6, 4 by  virtue  of  the  Sewage  Utilization  Act,  1867,5  by 
the  Secretary  of  State  under  the  last-mentioned  Act,6  or  by  the 
rural  sanitary  authority  under  the  Public  Health  Act,  187 2. 7 


(1)  Fourteenth  Annual  Report  of 
the  Local  Government  Board,  p. 
lxxxviii. 

(2)  Fenwick  v.  Croydon  Rural 

Sanitary  Authority , L.  R.  1891, 

2 Q.  B.  216  ; 60  L.  J.  M.  C.  161  ; 

65  L.  T.  (N.S.)  645  ; 40  W.  R.  124  ; 

55  J-  P-  47o. 


(3)  Lancashire  and  Yorkshire 
Railway  Compa7iy  v.  Bolton  Union 
Assessment  Committee , ante , p.  365. 

(4)  29  & 30  Viet.  c.  90.  s.  5. 

(5)  30  & 31  Viet.  c.  1 13,  s.  7. 

(6)  Ibid.  s.  8. 

(7)  35  & 36  Viet.  c.  79,  s.  25. 

2 S 
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Such  districts,  and  also  those  constituted  under  the  above 
section  of  the  present  Act,  are  made  contributory  places  by 
sect.  229;  and  that  section  also  makes  provision  with  respect 
to  the  “ special  expenses  ” of  rural  authorities. 

With  regard  to  main  sewerage  districts  and  joint  sewerage 
boards,  see  sect.  323. 

Sect.  278.  On  the  application  of  any  urban  authority 
(being  a local  board  or  improvement  commissioners),  the 
Local  Government  Board  may,  by  order  after  local 
inquiry,  settle  any  dispute  as  to  the  boundaries  ol  the 
district  of  such  authority ; such  order  shall  be  published 
in  some  local  newspaper  circulating  in  the  district  to 
which  it  relates,  and  from  and  after  its  commencement 
shall  be  conclusive  on  the  question  determined  by  it. 

£ Note. — Settlement  of  Boundaries. — Seethe  note  to  sect.  270. 


Union  of  Districts. 

Sect.  279.  Where  on  the  application  of  the  local  autho- 
rities of  any  urban  or  rural  districts,  or  of  any  of  such 
authorities,  it  appears  to  the  Local  Government  Board 
that  it  would  be  for  the  advantage  of  such  districts,  or 
anv  of  them,  or  any  parts  thereof,  or  of  any  contributory 
places  in  any  rural  district  or  districts,  to  be  formed  into 
a united  district  for  all  or  any  of  the  purposes  following  , 

(that  is  to  say,)  . 

(1  ) The  procuring  a common  supply  of  water  , or 

>2.)  The  mating  a main  sewer  or  carrying  into  effect 
a system  of  sewerage  for  the  use  of  all  such 
districts  or  contributory  places  ; or 

(3.)  For  any  other  purposes  of  this  Act ; 
the  Local  Government  Board  may  by  provisional  order 
form  such  districts  or  contributory  places  into  a united 

AB  costs,  charges,  and  expenses  of  and  incidental  to 
the  formation  of  a united  district  shall  m the  event  of 
the  united  district  being  formed,  be  a first  chaige  on  th 
fates  leviable  in  the  united  district  in  pursuance  of  this 

Act. 

Note.—  Union  of  Districts.— Under  the  Local  Government 
Act,  1888,1  the  county  council  may  by  order  unite  urban  an 
rural  districts,  but  where  they  do  so,  the  original  districts  will 

(1)  51  & 52  Viet.  c.  41,  s.  57,  post. 
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no  longer  have  any  separate  existence,  but  will  be  united  for  38  & 39  Vict. 

all  the  purposes  of  the  Public  Health  Acts.  Under  the  c*55»  s-279> n- 

present  section  the  original  districts  remain  distinct  for  all 

other  purposes  than  those  for  which  the  united  district  is 

formed ; and  the  united  district  will,  so  far  as  the  purposes  for 

which  it  was  formed  are  concerned,  be  under  the  jurisdiction 

of  a joint  board,  constituted  in  the  manner  determined  by  the 

Local  Government  Board.  The  expenses  incurred  by  the 

joint  board  in  carrying  out  these  purposes  wilt  be  defrayed  by 

the  constituent  districts  as  provided  by  sects.  283  and  284  or 

by  the  order  forming  the  district.  “ Contributory  place  ” is 

defined  by  sect.  229. 

Combined  Action  of  Local  Authorities. — Two  or  more  local 
authorities  may,  without  obtaining  a provisional  order,  combine 
in  providing  a common  hospital  under  sect.  13 1,  or  for  the 
purpose  of  executing  and  maintaining  works  under  sect.  285. 

In  adjoining  districts,  two  local  authorities  may  agree  under 
sect.  61  that  one  of  them  shall  afford  a water  supply  to  the 
other,  or  under  sect,  28  that  the  sewerage  system  of  one  of 
them  shall  be  used  by  the  other.  The  Local  Government 
Board  may  unite  districts  for  the  appointment  of  a single 
medical  officer  of  health  under  sect.  286,  or,  without  uniting 
the  districts,  may  sanction  the  appointment  of  a single  medical 
officer  for  two  or  more  districts  under  sect.  191.  Riparian 
authorities  may  be  combined  for  certain  purposes  under 
sect.  287.  Further,  with  regard  to  the  merger  of  districts  and 
alteration  of  areas,  see  sect.  270,  and  notes. 

Joint  Committees. — Under  the  Local  Government  Act,  1894, 
district  councils  may  appoint  joint  committees  for  any  pur- 
poses in  respect  of  which  they  are  jointly  interested,  and  may 
confer,  with  or  without  restrictions,  on  any  such  committee  any 
powers,  other  than  those  of  borrowing  money  or  making  rates, 
which  they  might  themselves  exercise  if  the  purposes  in 
question  related  exclusively  to  their  own  respective  districts.1 
The  “adoptive  Acts”  are  in  certain  cases  carried  out  by  joint 
committees  appointed  by  urban  district  councils  and  parish 
councils  or  parish  meetings.2 

Sect.  280.  The  governing  body  of  a united  district  Governing 
shall  be  a joint  board  consisting  of  such  ex-officio  mem-  dis 
bers  and  of  such  number  of  elective  members  as  the  trict 
Local  Government  Board  may  by  the  provisional  order  p.H.  1872, 
forming  the  district  determine.  s.  28. 

A joint  board  shall  be  a body  corporate  by  such  name 
as  may  be  determined  by  the  provisional  order,  having  a 
perpetual  succession  and  a common  seal,  with  power  to 
hold  lands  for  the  purposes  of  its  constitution,  without 
any  licence  in  mortmain. 

(1)  56  & 57  Vict.  c.  73,  s.  57,  post. 


(2)  Ibid.  s.  53  (2). 
2 S 2 
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Note. — Name  of  Joint  Board. — District  Councils  may 
change  their  names  with  the  consent  of  the  county  council, 
but  a joint  board  cannot  do  so  without  a further  provisional 
order. 

Sect.  281.  The  provisional  order  forming  a united 
district  under  this  Act  shall  define  the  purposes  for 
which  such  united  district  is  formed,  and  the  powers 
rights  duties  capacities  liabilities  and  obligations  under 
this  Act  which  the  joint  board  is  authorized  to  exercise 
or  perform,  or  is  made  subject  to,  and  shall  contain  regu- 
lations as  to  the  qualification  and  mode  of  election  of 
elective  members  of  the  joint  board,  as  to  their  continu- 
ance in  office,  as  to  casual  vacancies  in  the  joint  board,  as 
to  their  meetings  and  officers,  and  any  other  matter  or 
thing,  including  the  adjustment  of  present  and  future 
liabilities  and  property  with  respect  to  which  the  Local 
Government  Board  may  think  fit  to  make  any  regula- 
tions for  the  better  carrying  into  effect  the  provisions  of 
this  Act  with  respect  to  united  districts. 

Upon  the  constitution  of  a joint  board  the  local  autho- 
rities having  jurisdiction  in  the  component  districts  or 
contributory  places  shall  cease  to  exercise  therein  any 
powers,  or  to  perform  any  duties,  or  to  be  subject  to  any 
liabilities  or  obligations,  which  the  joint  board  is  autho- 
rized to  exercise  or  perform  or  is  made  subject  to ; never- 
theless the  joint  board  may  delegate  to  the  local  authority 
of  any  component  district  the  exercise  of  any  of  its  powers 
or  the  performance  of  any  of  its  duties. 

Note. — Provisional  Orders. — With  regard  to  the  mode  in 
which  provisional  orders  are  issued  by  the  Local  Government 
Board,  see  sects.  297,  298. 

Borrowing  Powers. — Joint  boards  may,  for  the  purposes  of 
their  constitution,  borrow  money  under  the  same  conditions  as 
local  authorities  : see  sect.  244. 


Sect.  282.  Meetings  of  any  joint  board  shall  be  held 
and  the  proceedings  thereat  shall  be  conducted  (so  far  as 
such  meetings  and  proceedings  are  not  regulated  by  the 
order  forming  the  joint  board)  in  accordance  with  the  rules 
as  to  meetings  and  proceedings  contained  in  Schedule  I. 
to  this  Act. 

Note. — Meetings  and  Proceedings. — These  are  regulated  by 
the  second  part  of  Schedule  I. 
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Sect.  283.  Any  expenses  incurred  by  a joint  board  in  3$&  39  vict* 
pursuance  of  tbis  Act,  unless  otherwise  determined  by  c'  s*  2 3' 
the  provisional  order,  shall  be  defrayed  out  of  a common  ^-^boarc^ 
fund,  to  be  contributed  by  the  component  districts  or  pjp  1872,' 
contributory  places  in  proportion  to  the  rateable  value  of  s.  30. 
the  property  in  each  district  or  contributory  place,  such 
value  to  be  ascertained  according  to  the  valuation  list  in 
force  for  the  time  being. 

Note.—  Valuation  List — The  list  in  force  is  the  last  list 
approved  by  the  assessment  committee,  subject  to  such 
alterations  as  may  have  been  made  in  it  by  any  subsequent 
supplemental  or  substitutional  list.1 

“ Rateable  value  ” here  means  the  full  rateable  value 
appearing  in  the  valuation  list,  and  not  the  value  on  which  the 
rates  will  ultimately  be  levied,  with  allowances  for  land,  &c.2 


Sect.  284.  For  the  purpose  of  obtaining  payment  Payment  of 
from  component  districts  of  the  sums  to  be  contributed  contributions 
by  them,  the  joint  board  shall  issue  their  precept  to  the 
local  authority  of  each  component  district,  stating  the  p.e.  1872, 
sum  to  be  contributed  by  such  authority,  and  requiring  s.  31. 
such  authority,  within  a time  limited  by  the  precept,  to 
pay  the  sums  therein  mentioned  to  the  joint  board,  or  to 
such  person  as  the  joint  board  may  direct. 

Any  sum  mentioned  in  a precept  addressed  by  a joint 
board  to  a local  authority  as  aforesaid  shall  be  a debt  due 
from  that  authority,  and  may  be  recovered  accordingly, 
such  contribution  in  the  case  of  a rural  authority  being 
deemed  to  be  general  expenses. 

If  any  local  authority  makes  default  in  complying  with 
the  precept  addressed  to  it,  the  joint  board  may,  instead 
of  instituting  proceedings  for  the  recovery  of  a debt,  or 
in  addition  to  such  proceedings  as  to  any  part  of  a debt 
which  may  for  the  time  being  be  unpaid,  proceed  in  a 
summary  manner  as  in  this  Act  mentioned  to  raise  within 
the  district  of  the  defaulting  authority  such  sum  as  may 
be  sufficient  to  pay  the  sum  due. 

For  the  purpose  of  obtaining  payment  from  contribu- 
tory places  of  the  sums  to  be  contributed  by  them,  the 
joint  board  shall  have  the  same  powers  of  issuing  precepts 
and  of  recovering  the  amounts  named  therein  as  if  such 
contributory  places  formed  a rural  district,  and  the  joint 
board  were  the  authority  thereof. 


(1)  25  & 26  Viet.  c.  103,  s.  28.  19  Q.  B.  D.  270  ; 56  L.  J.  Q.  B. 

(2)  Darenth  Valley  Main  Sewerage  615;  57  L.  T.  (n.s.)  233;  36  W. 

Board  v.  Dartford  Union , L.  R.  R.  43. 
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Note. — Recovery  of  Contributions. — These  may  be  recovered 
either  by  action  in  the  Queen’s  Bench  Division  of  the  High 
Court  or  the  county  court,  according  to  their  amounts,  under 
the  second  clause  of  the  above  section,  or  in  the  manner 
prescribed  by  sect.  292  for  raising  sums  due  in  the  district  of  a 
defaulting  authority. 

Expenses  of  Rural  Authority. — With  regard  to  these  expenses, 
and  to  the  issue  of  precepts  by  rural  authorities  to  the  overseers 
of  contributory  places,  see  sects.  229,  230. 

Isolation  Hospitals. — This  section  is  applied  to  the  contri- 
butions of  local  authorities  to  the  expenses  of  hospital  com- 
mittees under  the  Isolation  Hospitals  Act,  1893. 1 


Sect.  285.  Any  local  authority  may,  with  the  consent 
of  the  local  authority  of  any  adjoining  district,  execute 
and  do  in  such  adjoining  district  all  or  any  of  such  works 
and  things  as  they  may  execute  and  do  within  their  own 
district,  and  on  such  terms  as  to  payment  or  otherwise 
as  may  be  agreed  on  between  them  and  the  local  autho- 
rity of  the  adjoining  district ; moreover  two  or  more 
local  authorities  may  combine  together  for  the  purpose 
of  executing  and  maintaining  any  works  that  may  be  for 
the  benefit  of  their  respective  districts  or  any  part  thereof. 
All  moneys  which  any  local  authority  may  agree  to  con- 
tribute for  defraying  expenses  incurred  under  this  section 
shall  be  deemed  to  be  expenses  incurred  by  them  in  the 
execution  of  works  within  their  district. 

Note. — Works  out  of  the  District. — Generally  a local 
authority  can  only  exercise  its  power  and  jurisdiction  within 
the  limits  for  which  it  was  constituted.2 

See  also  sects.  16,  32-34,  under  which  a local  authority 
mav  construct  sewerage  works  and  carry  sewers  without  the 
limits  of  their  district,  and  sect.  54,  which  gives  them  a similar 
power  for  carrying  water  mains;  sect.  22,  under  which  drains 
from  premises  without  the  district  may  be  made  to  communicate 
with  the  sewers  of  the  local  authority ; sect.  48,  as  to  the 
cleansing  of  ditches,  &c.,  on  or  near  to  the  boundaries  of  dis- 
tricts; sects.  108,  1 1 8,  as  to  the  abatement  of  nuisances  arising 
beyond  the  limits  of  the  district;  and  sett.  279,  and  note,  as  to 
the  combination  of  local  authorities  for  various  purposes. 

A local  authority  may  establish  a small-pox  hospital  within 
the  district  of  an  adjoining  authority  without  having  obtained 
the  consent  of  the  latter  authority  under  the  above  section.3 

The  consent  of  the  adjoining  local  authority  under  sect.  285 


(1)  56  & 57  Viet.  c.  68,  s.  18, 
post. 

(2)  Hayward  v.  Lowndes , ante , 

p.  40. 

(3)  Withington  Local  Board  v. 


Corporation  of  Manchester,  L.  R. 

1893,  2 Ch.  19  ; 62  L.  J.  Ch.  393 ; 
68  L.  T.  (n.s.)  330;  41  W.  R.  306  ; 
57  J.  P.340. 
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does  not  allow  a local  authority  to  carry  sewers  or  water 
mains  through  private  lands  in  the  adjoining  district  under 
sect.  16  of  the  Act  without  complying  with  sects.  3 2-34. 1 

After  the  formation  of  a joint  sewerage  committee  by  a local 
board  and  the  local  board  of  a district  which  had  been 
served  from  the  original  district  of  the  former  board,  the  first- 
mentioned  board  were  held  not  to  be  liable  to  proceedings 
under  the  Lea  Conservancy  Act  for  discharging  sewage  into 
the  river,  as  they  had  ceased  to  have  control  over  the  sewage 
works,  although  the  works  remained  their  property.2 

Sect.  286.  Where  it  appears  to  the  Local  Govern- 
ment Board,  on  any  representation  made  to  it,  that  the 
appointment  of  a medical  officer  of  health  for  two  or  more 
districts  situated  wholly  or  partially  in  the  same  county 
would  diminish  expense,  or  otherwise  be  for  the  ad* 
vantage  of  such  districts,  the  Local  Government  Board 
may  by  order  unite  such  districts  for  the  purpose  of  ap- 
pointing a medical  officer  of  health,  and  may  make  regu- 
lations as  to  the  mode  of  his  appointment  and  removal  by 
representatives  of  the  authorities  of  the  constituent  dis- 
tricts, and  as  to  the  meetings  from  time  to  time  of  such 
representatives,  and  the  proportion  in  which  the  expenses 
of  the  appointment  and  of  the  salary  and  expenses  of  such 
officer  are  to  be  borne  by  such  authorities,  and  as  to  any 
other  matters  (including  the  necessary  expenses  of  such 
representatives)  which,  in  the  opinion  of  the  said  Board, 
require  regulation  for  the  purposes  of  this  section ; and 
no  other  medical  officer  of  health  shall  be  appointed  for 
any  constituent  district,  except  as  an  assistant  to  the 
officer  appointed  for  the  united  districts : 

Provided  that  no  urban  district  containing  a population 
of  twenty-five  thousand  and  upwards  or  (in  the  case  of  a 
borough)  having  a separate  court  of  quarter  sessions  shall 
be  included  in  any  union  of  districts  formed  under  this 
section  without  the  consent  of  the  local  authority  of  such 
district  or  borough. 

Not  less  than  twenty-eight  days’  notice  that  it  is  pro- 
posed to  make  an  order  under  this  section  shall  be  given 
by  the  Local  Government  Board  to  the  local  authority  of 
any  district  proposed  to  be  included  in  the  union,  and  if 
within  twenty-one  days  after  such  notice  has  been  given 
to  any  such  authority  they  give  notice  to  the  Local 
Government  Board  that  they  object  to  the  proposal,  the 

(i)  Jones  v.  Conway  and  Colwyn  W.  R.  616  ; 57  J.  P.  501. 

Bay  Joint  Water  Supply  Board,  (2)  Lea  Conservancy  Board  v. 
L.  R.  1893,  2 Ch.  603  ; 62  L.  J.  Tottenham  Local  Board , 64  L.  T. 
Ch.  767  ; 69  L.  T.  (n.s.)  265  ; 41  (n.s.)  198  ; 55  J.  P.  343. 
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3s  & 39  Viet.  Local  Government  Board  may  include  their  district  in 

L’ 55,  s'  ’ the  union  by  a provisional  order  but  not  otherwise. 

There  may  be  assigned  by  the  Local  Government  Board 
to  the  district  medical  officer  of  any  union  comprising  or 
coincident  with  any  constituent  district  such  duties  in 
rendering  local  assistance  to  the  medical  officer  of  health 
appointed  for  the  united  districts  as  the  said  Board  may 
think  fit ; and  such  district  medical  officer  shall  receive*, 
in  respect  of  any  duties  so  assigned  to  him,  such  additional 
remuneration  to  be  paid  by  the  local  authority  or  autho- 
rities of  the  district  or  districts  within  which  his  duties 
under  this  section  are  performed  as  those  authorities1 
may,  with  the  approval  of  the  Local  Government  Board,, 
determine. 

Note. — Medical  Officer  for  several  Districts . — “The  10th 
section  of  the  Public  Health  Act,  1872,  authorized  the  appoint- 
ment of  the  same  person  as  medical  officer  of  health  for  two 
or  more  districts,  and  sect.  26  of  that  Act  provided  for  the 
formation  of  a united  district  for  all  or  any  of  the  purposes  of  the 
Sanitary  Acts,  including  therefore,  amongst  such  purposes,  that  of 
the  appointment  of  a medical  officer  of  health.  This,  however,, 
could  only  be  done  by  provisional  order  upon  the  application 
of  one  or  more  of  the  sanitary  authorities  interested,  and  it  in- 
volved the  necessity  of  setting  up  a joint  board  with  its  several 
officers  and  attendant  expenses.  Sect.  2 86  of  the  present  Act 
enables  the  Local  Government  Board,  on  any  representation 
that  the  appointment  of  a medical  officer  of  health  for  two  or 
more  districts,  situated  wholly  or  partially  in  the  same  county, 
would  diminish  expense  or  otherwise  be  to  the  advantage  of 
such  districts,  to  issue  an  order  uniting  them  for  that  purpose, 
and  prescribing  all  necessary  consequential  regulations.  In  the- 
event  of  the  authority  of  any  district  proposed  to  be  included 
objecting  to  the  arrangement,  that  district  can  only  be  included 
in  the  combination  by  means  of  a provisional  order.  No  urban 
district  containing  a population  of  more  than  25,000,  or  borough 
having  a separate  court  of  quarter  sessions,  can  be  included  in 
any  combination  under  this  section  without  the  consent  of  the. 
local  authority  of  such  district  or  borough.” 

“ The  section  further  provides  that  no  medical  officer  of 
health  shall  be  appointed  for  any  urban  or  rural  district  within, 
the  united  district,  except  as  an  assistant  to  the  medical  officer 
appointed  under  this  provision ; but  the  Board  may  assign  to 
the  district  medical  officer  of  any  poor  law  union  comprising 
a constituent  district  the  duty  of  rendering  local  assistance  to 
the  medical  officer  so  appointed.”  1 

Further,  with  regard  to  medical  officers  of  health,  see 
sect.  191 ; also  the  note  to  sect.  189,  and  the  regulations  of  the 
Local  Government  Board  in  Part  III.  of  this  book. 

(1)  Circular  of  the  Local  Government  Board,  September  30th,  1875'. 
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Sect.  287.  The  Local  Government  Board  may,  by  pro-  Constitution 
visional  order,  permanently  constitute  any  local  authority  of  P?rt 
whose  district  or  part  of  whose  district  forms  part  of  or  authority 
abuts  on  any  part  of  a port  in  England,  or  the  waters  of  p.H.  1872, 
such  port,  or  any  conservators  commissioners  or  other  s.  20. 
persons  having  authority  in  or  over  such  port  or  any  part 
thereof  (which  local  authority  conservators  commissioners  ss*  * * 

or  other  persons  are  in  this  Act  referred  to  as  a “ riparian 
authority  ”),  the  sanitary  authority  of  the  whole  of  such 
port  or  of  any  part  thereof  (in  this  Act  referred  to  as  the 
“ port  sanitary  authority  ”). 

The  Local  Government  Board  may  also  by  provisional 
order  permanently  constitute  a port  sanitary  authority  for 
the  whole  or  any  part  of  a port,  by  combining  any  two 
or  more  riparian  authorities  having  jurisdiction  within 
such  port,  or  any  part  thereof,  and  may  prescribe  the  mode 
of  their  joint  action ; or  by  forming  a joint  board  con- 
sisting of  representative  members  of  any  two  or  more 
riparian  authorities,  in  the  same  manner  as  is  by  this  Act 
provided  with  respect  to  the  formation  of  a united  district. 

Moreover  the  Local  Government  Board  may  by  provisional 
order  permanently  constitute  a port  sanitary  authority  for 
any  two  or  more  ports,  by  forming  a joint  board  consisting 
of  representative  members  of  all  or  any  of  the  riparian 
authorities  having  jurisdiction  within  such  ports,  or  any 
part  thereof. 

In  any  case  in  which  the  Local  Government  Board  are- 
by  this  section  authorized  permanently  to  constitute  by 
provisional  order  a port  sanitary  authority,  the  said  Board 
may,  if  it  thinks  fit,  until  such  order  has  been  made  and 
confirmed  by  Parliament,  temporarily  constitute  by  order 
any  such  authority,  and  may  from  time  to  time  renew  any 
such  last-mentioned  order,  and  may  by  any  order  so  made 
or  renewed  make  any  such  provisions  as  it  is  by  this: 
section  empowered  to  make  by  provisional  order. 

Any  order  constituting  a port  sanitary  authority  may 
assign  to  such  authority  any  powers  rights  duties  capacities 
liabilities  and  obligations  under  this  Act,  and  direct  the 
mode  in  which  the  expenses  of  such  authority  are  to  be 
paid ; and  where  such  order  constitutes  a joint  board  the 
port  sanitary  authority,  it  may  contain  regulations  with 
respect  to  any  matters  for  which  regulations  may  be 
made  by  a provisional  order  forming  a united  district 
under  this  Act. 
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38  & 39  Viet. 
c.55,  s.  287. 


A port  shall  mean  a port  as  established  for  the  pur- 
poses of  the  laws  relating  to  the  customs  of  the  United 
Kingdom. 


Note. — Constitution  of  Port  Sanitary  Authorities. — “The 
following  new  power  is  given  to  the  Local  Government  Board 
by  sect.  287,  viz.,  to  constitute,  as  the  port  sanitary  authority 
for  the  whole  or  any  part  of  a port,  or  for  any  two  or  more 
ports,  a joint  board,  consisting  of  representatives  from  all  or 
any  of  the  riparian  authorities  of  such  port  or  ports.  The 
section  further  removes  a doubt  which  had  been  raised  with 
respect  to  the  power  of  the  Local  Government  Board  to  renew 
temporary  orders  by  expressly  authorizing  the  renewal  from 
time  to  time  of  such  orders.”1  Sect.  325  renders  valid  such 
renewals  of  port  sanitary  authorities  as  had  been  made  before 
the  passing  of  the  Act.  “ The  new  power  of  appointing  a 
joint  board  as  the  port  sanitary  authority  has  rendered  it  un- 
necessary to  continue  the  provision  under  which  riparian 
authorities  might  be  enabled  to  send  representatives  to  the 
meetings  of  a port  sanitary  authority,  and  that  provision  has 
therefore  not  been  re-enacted.” 

A port  sanitary  authority  may  now  under  the  Public  Health 
(Ships,  &c.)  Act,  1885,  be  constituted  by  an  order,  which  does 
not  require  confirmation  by  Parliament,  unless  a riparian 
authority  required  to  contribute  to  the  expenses  of  the  port 
sanitary  authority  give  notice  of  objection.2 

In  addition  to  the  powers  mentioned  in  the  fourth  para- 
graph of  the  present  section,  the  Local  Government  Board 
may,  under  the  Public  Health  (Ports)  Act,  1896,  by  order 
assign  to  any  port  sanitary  authority  any  powers,  rights,  duties, 
capacities,  and  obligations  under  the  Infectious  Diseases 
Prevention  iVct,  1890,  with  the  necessary  modifications.3 

With  regard  to  provisional  orders,  see  sects.  297,  298;  and 
with  regard  to  the  formation  of  joint  boards,  see  sects.  279- 
281.  The  expenses  of  port  sanitary  authorities  are  provided 
for  by  sect.  290,  and  borrowing  powers  are  conferred  upon 
them  by  sect.  244. 

For  the  Port  of  London,  the  Corporation  of  the  City  are  the 
Port  Sanitary  Authority  : see  the  note  to  sect.  291. 

Sanitary  Provisions  with  respect  to  Ships. — Reference  should 
also  be  made  to  the  provisions  of  sect,  no,  with  respect  to  the 
abatement  of  nuisances  on  board  ships  or  vessels  lying  in  any 
river,  harbour,  or  other  water  within  the  district  of  a local 
authority*;  to  those  of  sects.  124,  125,  with  respect  to  the  re- 
moval of  persons  suffering  from  dangerous  infectious  disorders 
from  ships  or  vessels  to  a hospital ; to  those  of  sects.  130, 
134,  with  respect  to  the  prevention  of  the  spread  of  infectious 


(1)  Circular  of  the  Local  Govern- 

ment Board,  September  30th,  1875. 


(2)  48  & 49  Viet.  c.  35,  s.  3,  post. 

(3)  59  & 60  Viet.  c.  20,  s.  1,  post. 
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and  epidemic  diseases  on  inland  waters,  and  on  the  sea  within  & 39  Viet, 
three  miles  of  the  coast;  and  also  to  those  of  sects.  120,  12 1,  c- 55> *>• 2 • 7> n. 
124-126,  128,  131-133,  relating  to  infectious  diseases  and 
hospitals,  which  are  applied  to  ships  and  vessels  by  the 
operation  of  sect,  no  as  amended  by  the  Public  Health 
(Ships,  &c.)  Act,  1885. 1 See  also  the  provisions  respecting 
Quarantine  in  the  note  to  sect.  134. 

Meaning  of  Port. — Ports  may  be  established  by  Treasury 
Warrant  for  the  purposes  of  the  customs  laws  and  of  the  Acts 
for  the  regulation  and  protection  of  ports  and  harbours,  under 
the  Customs  Laws  Consolidation  Act,  1876.2 


Sect.  288.  The  Order  of  the  Local  Government  Board  Jurisdiction 
constituting  a port  sanitary  authority  shall  be  deemed  to  of  Port 
give  such  authority  jurisdiction  over  all  waters  within  the  authorhy 
limits  of  such  port,  and  also  over  the  whole  or  such  por-  pjj.  1372, 
tions  of  the  district  within  the  jurisdiction  of  any  riparian  s.  21. 
authority  as  may  be  specified  in  the  order. 

Sect.  289.  A port  sanitary  authority  may,  with  the  Delegation 
sanction  of  the  Local  Government  Board,  delegate  to  any  of  powers 
riparian  authority  within  or  bordering  on  their  district 
the  exercise  of  any  powers  conferred  on  such  port  sani-  authority, 
tary  authority  by  the  order  of  the  Local  Government  P.H.  1872, 
Board,  but,  except  in  so  far  as  such  delegation  may  ex-  s.  20. 
tend,  no  other  authority  shall  exercise  any  powers  con- 
ferred on  a port  sanitary  authority  by  the  order  of  the 
Local  Government  Board  within  the  district  of  such  port 
sanitary  authority. 

Sect.  290.  Any  expenses  incurred  by  a port  sanitary  Expenses  of 
authority  constituted  temporarily  in  carrying  into  effect  Por£  sanitary 
any  purposes  of  this  Act  shall  be  defrayed  out  of  a com-  ^umority^ 
mon  fund  to  be  contributed  by  the  riparian  authorities  s/2i. 
in  such  proportions  as  the  Local  Government  Board 
thinks  just. 

Such  port  sanitary  authority,  if  itself  a local  authority 
under  this  Act  independently  of  its  character  of  a port 
sanitary  authority,  shall  raise  the  proportion  of  expenses 
due  in  respect  of  its  own  district  in  the  same  manner  as 
if  such  expenses  had  been  incurred  by  it  in  the  ordinary 
manner  for  the  purposes  of  this  Act. 

For  the  purpose  of  obtaining  payment  from  the  con- 
tributory riparian  authorities  of  the  sums  to  be  contri- 
buted by  them,  such  port  sanitary  authority  shall  issue 
their  precept  to  each  such  authority,  requiring  such 
authority,  within  a time  limited  by  the  precept,  to  pay 
the  amount  therein  mentioned  to  such  port  sanitary 

(1)  48  & 49  Viet.  c.  35,  s.  2.  (2)  39  & 40  Viet.  c.  36,  ss.  11,  288. 


38  & 39  Viet, 
c.  55,  s.  290. 
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authority,  or  to  such  person  as  such  port  sanitary  autho- 
rity may  direct. 

Any  contribution  payable  by  a riparian  authority  to 
such  port  sanitary  authority  shall  be  a debt  due  from 
them,  and  may  be  recovered  accordingly,  such  contribu- 
tion in  the  case  of  a rural  authority  being  deemed  general 
expenses  of  that  authority.  If  any  riparian  authority 
makes  default  in  complying  with  the  precept  addressed 
to  it  by  such  port  sanitary  authority,  such  port  sanitary 
authority  may,  instead  of  instituting  proceedings  for  the 
recovery  of  the  debt,  or  in  addition  to  such  proceedings, 
as  to  any  part  of  the  debt  which  may  for  the  time  being 
be  unpaid,  proceed  in  the  summary  manner  in  this  Act 
mentioned  to  raise  within  the  district  of  the  defaulting 
authority  such  sum  as  may  be  sufficient  to  pay  the  debt 
due. 

Where  several  riparian  authorities  are  combined  in  the 
district  of  one  port  sanitary  authority  the  Local  Govern- 
ment Board  may  by  order  declare  that  some  one  or  more 
of  such  authorities  shall  be  exempt  from  contributing  to 
the  expenses  incurred  by  such  authorities. 


Note. — Mode  of  raising  Expenses. — With  regard  to  the 
mode  of  raising  money  to  meet  the  general  expenses  of  urban 
authorities,  see  sect.  207  ; and  with  regard  to  those  of  rural 
authorities,  see  sects.  229,  230.  Sect.  292  provides  for  the 
raising  of  sums  for  payment  of  debts  in  the  district  of  a 
defaulting  authority. 


Sect.  291.  [ The  mayor  aldermen  and  commons  of  the 
City  of  London  shall  be  the  port  sanitary  authority  of 
the  Port  of  London,  and  shall  pay  out  of  their  corporate 
funds  all  their  expenses  as  such  port  sanitary  authority .] 

Note. — Port  Sanitary  Authority  of  London .- — This  section 
is  repealed  by  the  Public  Health  (London)  Act,  1891,  as- 
respects  the  whole  of  the  Port  of  London,1  and  is  re-enacted 
by  the  same  Act  in  the  following  terms : “ The  Mayor,  Com- 
monalty, and  Citizens  of  the  City  of  London  shall  continue  to 
be  the  port  sanitary  authority  of  the  Port  of  London,  as  estab- 
lished for  the  purposes  of  the  laws  relating  to  the  customs 
of  the  United  Kingdom,  and  shall  pay  out  of  their  corporate 
funds  all  their  expenses  as  such  port  sanitary  authority.”2  “ The 
Local  Government  Board  may  by  order  assign  to  the  port 
sanitary  authority  of  the  Port  of  London  any  powers,  rights, 
duties,  capacities,  liabilities,  or  obligations  of  a sanitary 
authority  under  this  Act,  or  of  a sanitary  authority  under  the 

(1)  54  & 55  Viet.  c.  76,  s.  142,  and  Sched.  IV. 


(2)  Ibid.  s.  III. 
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Public  Health  Act,  1875,  and  any  Act  extending  or  amending  38&  39  Viet, 
the  same  respectively,  with  such  modifications  and  additions  (if  c*55»s.  291,11, 
any)  as  may  appear  to  the  Board  to  be  required,  and  the  order 
may  extend  to  the  said  port  a byedaw  made  under  this  Act 
otherwise  than  by  the  port  sanitary  authority,  and  any  such 
bye-law  until  so  extended  shall  not  extend  to  the  said  port ; 
and  the  said  port  sanitary  authority  shall  have  the  powers, 
rights,  duties,  capacities,  liabilities,  and  obligations  assigned  by 
such  order  in  and  over  all  waters  within  the  limits  of  the  said 
port,  and  also  in  and  over  such  districts  or  parts  of  districts  of 
riparian  authorities  as  may  be  specified  in  any  such  order,  and 
the  order  may  extend  this  Act,  and  any  part  thereof,  and  any 
bye-law  made  thereunder,  to  such  waters  and  districts  and 
parts  of  districts  when  not  situate  in  London.”1  “The  said 
port  sanitary  authority  may  acquire  and  hold  land  for  the 
purposes  of  their  constitution  without  any  licence  in  mort- 
main.” 2 “ The  said  port  sanitary  authority  may,  with  the 

sanction  of  the  Local  Government  Board,  delegate  to  any 
riparian  authority  the  exercise  of  any  powers  conferred  on  the 
port  sanitary  authority  by  the  order  of  the  Board,  but  except 
in  so  far  as  such  delegation  extends  no  other  authority  shall 
exercise  any  powers  conferred  on  such  port  sanitary  authority 
by  the  order  of  the  Board  within  the  limits  of  the  Port  of 
London.”  3 “ ‘ Riparian  authority  ’ in  this  section  means  any 

sanitary  authority  under  this  Act  and  any  sanitary  authority 
under  the  Public  Health  Act,  1875,  whose  district  or  part  of 
whose  district  forms  part  of  or  abuts  on  any  part  of  the  said 
port,  and  any  conservators,  commissioners,  or  other  persons 
having  authority  in  or  over  any  part  of  the  said  port.”  4 

In  pursuance  of  the  above  quoted  provisions  the  Local 
Government  Board  issued  an  order,  dated  the  25th  March, 

1892,  assigning  to  the  London  Port  Sanitary  Authority  many 
of  the  powers  and  duties  which  attach  to  a sanitary  authority 
under  the  Public  Health  (London)  Act,  1891. 

A Treasury  Warrant,  dated  the  10th  August,  1883,  declares 
that  the  limits  of  the  Port  of  London  “shall  commence  at 
high-water  mark  in  the  River  Thames  at  Teddington  Lock,  in 
the  county  of  Surrey,  and  extend  down  both  sides  of  the  river 
Thames  to  an  imaginary  straight  line  drawn  from  the  pilot 
mark  at  the  entrance  of  Havengore  Creek,  in  the  county  of 
Essex,  to  the  Land’s  End  at  Warden  Point,  in  the  Isle  of 
Sheppey,  in  the  county  of  Kent,  such  point  being  the  north- 
western limit  of  the  Port  of  Faversham,  and  shall  extend  up  to 
and  include  both  sides  of  the  River  Medway  to  an  imaginary 
straight  line  drawn  from  the  south-east  point  of  land  westward 
of  Coalmouth  Creek,  thence  across  the  said  River  Medway  to 
the  westernmost  point  of  the  piece  of  land  which  forms  the 
eastern  side  of  Stangate  Creek,  or,  in  other  words,  the  north- 


(1)  54  & 55  Viet.  c.  76,  s.  1 12  (1). 

(2)  Ibid.  s.  1 12  (2). 


(3)  54  & 55  Wet.  c.  76,  s.  112(3). 

(4)  Ibid.  s.  1 12  (4). 
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west  point  of  Fleet  Marsh,  and  from  thence  in  a southerly 
direction  to  Swale  Church,  in  the  said  county  of  Kent,  and 
thence  in  a north-easterly  direction  to  Elmley  Chapel,  in  the 
said  Isle  of  Sheppey,  a supposed  direct  line  from  Elmley 
Chapel  to  Swale  Church  being  the  western  limit  of  the  Port  of 
Eaversham,  and  the  said  Port  of  London  shall  include  the 
islands  in  Havengore  Creek  aforesaid,  called  Potton  and 
Rushly  Islands,  and  so  much  of  the  said  creek  and  watercourse 
as  extends  from  it  to  the  town  of  Rochford,  and  shall  also 
include  all  other  islands,  rivers,  streams,  creeks,  waters.,  water- 
courses, channels,  harbours,  docks,  and  places  within  the 
before-mentioned  limits  contained.” 

Sect.  292.  Where  any  port  sanitary  authority  joint 
board  or  other  authority  are  authorized,  in  pursuance  of 
this  Act,  to  proceed  in  a summary  manner  to  raise  within 
the  district  of  a defaulting  authority  such  sum  as  may  be 
sufficient  to  pay  any  debt  due  to  them,  the  authority  so 
authorized  for  the  purpose  of  raising  such  sum  shall, 
within  the  district  of  the  defaulting  authority,  have  so 
far  as  relates  to  the  raising  such  sum,  the  same  powers 
as  if  they  were  the  defaulting  authority,  and  as  if  such 
sum  were  expenses  properly  incurred  by  the  defaulting 
authority  within  the  district  of  such  authority. 

Where  the  defaulting  authority  have  power  to  raise 
any  moneys  due  for  their  expenses  by  levy  of  a rate  from 
individual  ratepayers,  the  authority  so  authorized  as  afore- 
said shall  have  power  to  levy  such  a rate  by  any  officer 
appointed  by  them,  and  the  officer  so  appointed  shall 
have  the  same  powers,  and  the  rate  shall  be  levied  in  the 
same  manner  and  be  subject  to  the  same  incidents  in  all 
respects  as  if  it  were  being  levied  by  the  officer  of  the 
defaulting  authority  for  the  payment  of  the  expenses  of 
that  authority ; and  where  the  defaulting  authority  have 
power  to  raise  moneys  due  for  their  expenses  by  issuing 
precepts,  or  otherwise  requiring  payments  from  any  other 
authorities,  the  authority  so  authorized  as  aforesaid  shall 
have  the  same  power  as  the  defaulting  authority  would 
have  of  issuing  precepts,  or  otherwise  requiring  payment 
from  such  other  authorities. 

Any  precepts  issued  by  the  authority  so  authorized  as 
aforesaid  for  raising  the  sum  due  to  them  may  be  enforced 
in  the  Same  manner  in  all  respects  as  if  they  had  been 
issued  by  the  defaulting  authority. 

The  authority  so  authorized  as  aforesaid  may,  in 
making  an  estimate  of  the  sum  to  be  raised  for  the  pur- 
pose of  paying  the  debt  due  to  them,  add  such  sums  as 
they  think  sufficient,  not  exceeding  ten  per  cent,  on  the 
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debt  due,  and  may  defray  thereout  all  costs  charges  and  38  & 39  Viet, 
expenses  (including  compensation  to  any  persons  they  may  c*  s'  292* 
employ)  to  be  incurred  by  such  authority  by  reason  of 
the  default  of  the  defaulting  authority ; and  the  autho- 
rity so  authorized  as  aforesaid  shall  apply  all  moneys 
raised  by  them  in  payment  of  the  debt  due  to  them,  and 
such  costs  charges  and  expenses  as  aforesaid,  and  shall 
render  the  balance,  if  any,  remaining  in  their  hands  after 
such  application  to  the  defaulting  authority. 

Note. — Def  aulting  Authorities.- — Joint  boards  are  authorized 
by  sect.  284,  and  port  sanitary  authorities  by  sect.  290,  to 
proceed  in  a summary  manner  to  raise  debts  due  to  them 
within  the  districts  of  defaulting  authorities. 

Expenses  incurred  in  performing  the  duty  of  a local  authority 
under  sect.  299  may  if  necessary  be  levied  within  the  district  of 
such  authority  under  sect.  300. 

Expenses  of  Local  Authorities. — With  regard  to  the  expenses 
of  urban  authorities,  see  sect.  207  ; with  regard  to  the  general 
district  rates  leviable  by  them,  sect.  210,  and  the  recovery  of 
such  rates,  sect.  256.  With  regard  to  the  expenses  and  pre- 
cepts of  rural  authorities,  see  sects.  229,  230;  and  with  regard 
to  those  of  joint  boards,  sects.  283,  284. 
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L.G.,  s.  79. 

21  & 22  Viet, 
c.  97,  s.  3. 


PART  IX. 

LOCAL  GOVERNMENT  BOARD. 

Inquiries  by  Board. 

Sect.  293.  The  Local  Government  Board  may  from 
time  to  time  cause  to  be  made  such  inquiries  as  are 
directed  by  this  Act,  and  such  inquiries  as  they  see  fit  in 
relation  to  any  matters  concerning  the  public  health 
in  any  place,  or  any  matters  with  respect  to  which  their 
sanction,  approval  or  consent  is  required  by  this  Act. 

Note. — Subjects  for  Local  Inquiries . — Local  inquiries  are 
expressly  directed  by  the  Act  to  be  held  with  respect  to 
the  construction  of  sewage  works  without  the  district  of  the 
local  authority,  where  objection  is  made  to  such  works 
(sect.  34)  ; the  construction  of  large  reservoirs  for  water,  where 
objection  is  made  (sect.  53);  the  purchase  of  lands  otherwise 
than  by  agreement  (sect.  176);  the  borrowing  of  money  by  the 
local  authority  beyond  a certain  amount  (sect.  234);  matters 
connected  with  the  formation  and  alteration  of  districts,  which 
are  now  dealt  with  by  the  county  councils  (sects.  272,  273,  274, 
278) ; the  making  of  provisional  orders,  where  the  subject 
matter  is  one  to  which  a local  inquiry  is  applicable  (sect.  297), 
and  the  division  of  a local  government  district  into  wards 
(Schedule  II.,  6).  The  Board  may,  however,  under  sect.  293, 
hold  local  inquiries  on  any  other  matters  concerning  the  public 
health,  or  with  respect  to  which  their  sanction,  approval,  or 
consent  is  required,  as  for  instance,  the  borrowing  of  money  in 
cases  in  which  a local  inquiry  is  not  expressly  required  to 
be  held. 

The  Privy  Council  were  formerly  authorized  1 “ from  time  to 
time  to  cause  to  be  made  such  inquiries  as  they  might  see  fit 
in  relation  to  any  matters  concerning  the  public  health  in  any 
place  or  places,  and  to  the  observance  of  the  regulations  and 
directions  issued  by  them  under  this  Act,”  and  these  powers 
were  transferred  to  the  Local  Government  Board  in  1871. 2 

Inquiries  under  Housing  of  the  Working  Classes  Acts. — 
Sects.  2 93-296  and  298  are  applied  by  the  Housing  of  the 
Working  Classes  Act,  1890,  to  local  inquiries  held  by  the 
Local  Government  Board  under  that  Act.3 

(1)  By  21  & 22  Viet.  c.  97,  s.  3.  (2)  By  34  & 35  Viet.  c.  70,  s.  2,  post. 

(3)  53  & 54  Viet.  c.  70,  s.  85  (2),  post. 
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Inquiries  under  Local  Government  Acts,  1888,  1894. — This  3S&39^icl- 
and  the  three  following  sections  are  applied  by  the  Local  c‘  $5*  s‘ 293,  n' 
Government  Act,  1888,1  to  local  inquiries  held  under  that 
Act,  and  by  the  Local  Government  Act,  1894,2  to  local  in- 
quiries held  in  connection  with  the  acquisition  of  land  for 
allotments  or  for  the  purposes  of  a parish  council. 


Sect.  294.  The  Local  Government  Board  may  make  Orders  as  to 
orders  as  to  the  costs  of  inquiries  or  proceedings  insti-  c°sts  of  in- 
tuted  by,  or  of  appeals  to  the  said  Board  under  this  Act,  g 

and  as  to  the  parties  by  whom  or  the  rates  out  of  which  .1869, 
such  costs  shall  be  borne ; and  every  such  order  may  be  s.  9. 
made  a rule  of  one  of  the  superior  courts  of  law  on  the 
application  of  any  person  named  therein. 


Note. — Costs. — This  section  is  applied  to  the  costs  of  in- 
quiries held  by  the  county  council  in  connection  with  the 
proposed  acquisition  of  land  for  the  purposes  of  a parish  coun- 
cil, or  for  allotments,  as  well  as  to  inquiries  held  by  the  Local 
Government  Board  under  the  Local  Government  Acts,  1888, 

1894.3 

The  rules  of  Court  above  mentioned  “shall  have  the  effect  of 
judgments  in  the  Superior  Courts  of  common  law,”  and  the 
persons  to  whom  the  costs  are  payable  “ shall  be  deemed 
judgment  creditors  within  the  meaning  of  this  Act,”  “ and  all 
remedies  hereby  given  to  judgment  creditors  are  in  like  manner 
given  to  persons  to  whom  any  moneys,  or  costs,  charges,  or 
expenses,  are  by  such  orders  or  rules  respectively  directed  to 
be  paid.”  4 

New  Scheme  for  Borough. — The  provisions  of  this  and  the 
two  following  sections  are  applied  by  the  Municipal  Corpora- 
tions Act,  1883,  to  inquiries  held  by  the  Local  Government 
Board  under  that  Act  when  a scheme  for  the  adjustment  of 
liabilities,  &c.,  is  made  for  a borough  not  under  the  Municipal 
Corporations  Act.5 

Sect.  295.  All  orders  made  by  the  Local  Government  Orders  of 
Board  in  pursuance  of  this  Act  shall  be  binding  and  con-  Board  under 
elusive  in  respect  of  the  matters  to  which  they  refer,  and  this  Act- 
shall  be  published  in  such  manner  as  that  Board  may  p h 1872* 
direct.  s.48.  ‘ 

Note. — Fmality  of  Orders  of  Local  Government  Board. — 

Upon  an  application  for  a mandamus  raising  a question 
already  decided  upon  an  appeal  to  the  Secretary  of  State,  the 
Court  of  Queen’s  Bench  refused  a rule,  holding  that  the 
principle  on  which  the  decision  of  the  Court  of  Quarter  Sessions 
is  final,  unless  the  justices  state  a case  for  the  opinion  of  the 

(1)  51  & 52  Viet.  c.  41,  s.  87  (1).  (3)  See  the  note  to  sect.  293. 

(2)  56  & 57  Viet.  c.  73>  ss.  9 (8),  (4)  1 & 2 Viet.  c.  no,  s.  18. 

10  (1),  post.  (5)  46  & 47  Viet.  c.  18,  s.  7. 
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38  & 39  Viet.  Court,  applied  to  an  order  of  the  Secretary  of  State  under  the 
c.55>s. 295,11.  pubpc  Health  Acts.  Per  Lord  Campbell,  C.J.,  where  the 
Legislature  says  that  the  decision  of  the  Secretary  of  State 
is  to  be  final,  it  means  that  it  is  to  be  final  in  law  and  in 
fact ; and  per  Hill,  J.,  there  is  no  machinery  in  the  statute  by 
which  the  order  can  be  made  a rule  of  Court ; if  there  were, 
possibly  it  might  be  quashed,  if  bad  on  the  face  of  it.1  The 
preceding  section  of  the  present  Act,  it  will  be  perceived,  ex- 
pressly enacts  that  every  such  order  as  there  mentioned  may  be 
made  a rule  of  one  of  the  Superior  Courts  of  law  (High  Court 
of  Justice)  on  the  application  of  any  party  named  therein. 

The  order  of  the  Local  Government  Board,  however,  is  not 
necessarily  conclusive  as  to  all  matters  recited  or  incidentally 
referred  to  in  it.2 

The  Local  Government  Board  cannot  generally  state  a case 
for  the  opinion  of  the  Court.3  But  they  can  and  may  be 
compelled  to  do  so  when  they  are  acting  as  arbitrators.4 


Powers  of 
inspector  of 
Local  Go- 
vernment 
Board. 

P.H.  1872, 
s.  15. 


Sect.  296.  Inspectors  of  the  Local  Government  Board 
shall,  for  the  purposes  of  any  inquiry  directed  by  the 
Board,  have  in  relation  to  witnesses  and  their  examina- 
tion, the  production  of  papers  and  accounts,  and  the 
inspection  of  places  and  matters  required  to  be  inspected, 
similar  powers  to  those  which  poor  law  inspectors  have 
under  the  Acts  relating  to  the  relief  of  the  poor  for  the 
purposes  of  those  Acts. 


Note. — Powers  of  Inspectors. — This  section  is  applied  by 
the  Allotments  Act,  1887, 5 the  Local  Government  Act,  1888, 6 
the  Isolation  Hospitals  Act,  1893, 7 and  the  Local  Government 
Act,  1894, 8 to  inquiries  held  under  those  Acts  respectively. 

The  Local  Government  Board  Act,  1871, 9 empowers  the 
Local  Government  Board  to  appoint  such  inspectors  as  they 
may,  with  the  sanction  of  the  Treasury,  determine. 

The  following  are  the  provisions  of  the  Poor  Law  Board  Act, 
1847,  with  respect  to  the  powers  of  poor  law  inspectors  to 
summon  witnesses,  &c.  : — 

“ The  said  inspectors  may  summon  before  them  such  persons 
as  they  may  think  necessary  for  the  purpose  of  being  examined 
before  them  upon  any  matter  concerning  the  administration  of 
the  laws  relating  to  the  relief  of  the  poor,  or  any  other  matter 


(1)  Ex  parte  Bird,  5 Jur.  (n.s.) 
1009  ; 28  L.  J.  Q.  B.  223  ; I E.  & 
E.  931  ;,7W.  R.476;  23J.  P.691. 

(2)  See  Fenwick  v.  Croydon 
Rural  Sanitary  Authority , ante , 
p.  625. 

(3)  See  Bexley  Local  Board  v. 
West  Kent  Alain  Sewerage  Board, 
ante,  p.  429. 

(4)  Re  Kent  Coinity  Coiincil  v. 


Sa?idgate  Local  Board,  post,  p. 
1370. 

(5)  50  & 51  Viet.  c.  48,  s.  3 (4), 

post. 

(6)  51  & 52  Viet.  c.  41,  s.  87  (1). 

(7)  56  & 57  Viet.  c.  68,  s.  11, post. 

(8)  56  & 57  Viet.  c.  73,  ss.  9 (8), 
10  (1),  72  (3),  post. 

(9)  34  & 35  Vict.  c.  70,  s.  3, 
post. 
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placed  by  law  under  the  control  or  regulation  of  the  commis-  3$  & 39  Viet. 
sioners,1  or  for  the  purpose  of  producing  and  verifying  upon  c'55>  s-29  >”• 
oath  any  books,  contracts,  agreements,  accounts,  writings,  or 
copies  of  the  same,  in  anywise  relating  to  such  matter,  and  not 
relating  to  or  involving  any  question  of  title  to  any  lands,,  tene- 
ments, or  hereditaments  not  being  the  property  of  any  parish  or 
union,  and  may  examine  any  person  whom  they  shall  so  summon, 
or  who  shall  voluntarily  come  before  them  to  be  examined 
upon  any  such  matter  upon  oath,  which  each  of  the  said  in- 
spectors shall  be  empowered  to  administer,  or  instead  of 
administering  an  oath,  the  inspector  may  require  the  party 
examined  to  make  and  subscribe  a declaration  of  the  truth  of 
the. matter  respecting  which  he  shall  have  been  or  shall  be  so 
examined ; and  all  summonses  made  by  any  such  inspector  for 
any  such  purpose  as  aforesaid  shall  be  obeyed  by  all  persons  as 
if  such  summons  had  been  the  summons  and  order  of  the  com- 
missioners,1 and  the  non-observance  thereof  shall  be  punishable 
in  like  manner  ; and  the  costs  and  expenses  of  such  person  so 
summoned  shall  be  paid  in  such  cases  and  in  such  manner  as 
the  costs  and  expenses  of  persons  summoned  under  the  autho- 
rity of  the  first-recited  Act  are  now  payable  : Provided  always 
that  no  person  shall  be  required  in  obedience  to  any  such 
summons  to  go  or  travel  more  than  ten  miles  from  his  place  of 
.abode.” 2 Persons  wilfully  giving  false  evidence  before  the 
inspectors  are  punishable  as  for  perjury,  and  persons  refusing 
to  attend  or  give  evidence,  or  altering,  suppressing  or  destroy- 
ing documents  required  to  be  produced,  are  guilty  of  a 
misdemeanour.3 


Provisional  Orders  by  Board. 

Sect.  297.  With  respect  to  provisional  orders  autho-  As  to  provi- 
rized  to  be  made  by  the  Local  Government  Board  under  sional  orders 
this  Act,  the  following  enactments  shall  be  made  : — ?aa(ie  ^ 

(1.)  The  Local  Government  Board  shall  not  make  any  v°rCnmeIJt 
provisional  order  under  this  Act  unless  public  Board, 
notice  of  the  purport  of  the  proposed  order  has  P.H.  1872, 
been  previously  given  by  advertisement  in  two  s-  45. 
successive  weeks  in  some  local  newspaper  circu- 
lating in  the  district  to  wdrich  such  provisional 
order  relates : 

(2.)  Before  making  any  such  provisional  order,  the 
Local  Government  Board  shall  consider  any 
objections  which  may  be  made  thereto  by  any 
persons  affected  thereby,  and  in  cases  where  the 
subject-matter  is  one  to  which  a local  inquiry 
is  applicable,  shall  cause  to  be  made  a local 
inquiry,  of  which  public  notice  shall  be  given 

(i)  The  Poor  Law  Commissioners,  (2)  10  & 11  Viet.  c.  109,  s.  21. 

now,  the  Local  Government  Board.  (3)  Ibid.  s.  26. 
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38  & 39  Viet, 
c.  55,  s.  297. 


in  manner  aforesaid,  and  at  which  all  persons 
interested  shall  be  permitted  to  attend  and  make 

objections : . 

(3  ) The  Local  Government  Board  may  submit  to  .Par- 
liament for  confirmation  any  provisional  order 
made  by  it  in  pursuance  of  this  Act,  but  any 
such  order  shall  be  of  no  force  whatever,  unless 
and  until  it  is  confirmed  by  Parliament : 

(4.)  If  while  the  Bill  confirming  any  such  order  is 
pending  in  either  House  ot  Parliament,  a peti- 
tion is  presented  against  any  order  comprised 
therein,  the  Bill,  so  far  as  it  relates  to  such 
order,  may  be  referred  to  a Select  Committee, 
and  the  petitioner  shall  be  allowed  to  appear 
and  oppose  as  in  the  case  of  private  bills : 

(5.)  Any  Act  confirming  any  provisional  order  made- 
in  pursuance  of  any  of  the  Sanitary  Acts  or  of 
this  Act,  and  any  Order  in  Council  made  m 
pursuance  of  any  of  the  Sanitary  Acts,  may  be 
repealed,  altered,  or  amended  by  any  provisional 
order  made  by  the  Local  Government  Board  and 
confirmed  by  Parliament : 

(6 ) The  Local  Government  Board  may  revoke,  either 
wholly  or  partially,  any  provisional  order  made 
by  them  before  the  same  is  confirmed  by  Parlia- 
ment, but  such  revocation  shall  not  be  made- 
whilst  the  Bill  confirming  the  order  is  pending- 
in  either  House  of  Parliament : . A 

(7.)  The  making  of  a provisional  order  shall  be  prima 
facie  evidence  that  all  the  requirements  of  this 
Act  in  respect  of  proceedings  required  to  be 
taken  previously  to  the  making  of  such  pro- 
visional order  have  been  complied  with  : 

(8.)  Every  Act  confirming  any  such  provisional  order 
shall  be  deemed  to  be  a public  general  Act. 


Note. — Subjects  for  Provisional  Orders . — The  following  aie 
the  subjects  with  reference  to  which  the  Local  Government 
Board  are  authorized  by  this  Act  to  issue  provisional  orders, 
viz.,  the  manufacture  and  supply  of  gas  by  the  local  authority 
(sect.  1 61) ; the  purchase  of  lands  otherwise  than  by  agreement 
(sect!  r76):  the  abolition  of  exemptions  from  general  district 
rates*  (sect.  211)  ; the  alteration  of  the  areas  of  sanitary  dis- 
tricts (sect.  270) 1;  the  dissolution  of  special  drainage  districts 
(sect  270)  : the  constitution  of  local  government  districts  (sect.^ 
Li\'i  • the  union  of  districts  (sect.  279);  the  constitution  ot 
port  sanitary  authorities  (sect.  287) ; the  alteration  of  confirmed 
provisional  orders  (sect.  297,  sub-sect.  5) ; the  alteration  or 

(1)  But  see  the  note  to  sect.  270. 
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repeal  of  local  Acts  (sect.  303);  the  settlement  of  accounts  38  & 39  Viet, 
and  disputes  arising  out  of  the  transfer  of  powers  and  duties  c*  s- 1  297>n« 
to  or  from  local  authorities  (sect.  304) ; and  the  repeal  or 
alteration  of  an  Order  in  Council  or  provisional  order  con- 
stituting a local  board  under  the  Public  Health  Act,  1848 
(sect.  339). 

With  regard  to  local  inquiries,  and  the  subjects  to  which 
they  are  applicable,  see  sect.  293  and  the  note  to  that  section. 

Sects.  297  and  298  are  applied  to  provisional  orders  under  the 
Local  Government  Act,  1888,1  and  the  Isolation  Hospitals 
Act,  1893. 2 The  two  first  sub-sections  of  sect.  297  are  applied 
by  the  Local  Government  Act,  1894,  to  inquiries  in  connection 
with  the  acquisition  of  land  for  allotments  or  for  the  purposes 
of  a parish  council.3 

Applications  for  Provisional  Orders. — It  is  necessary  that  ap- 
plications for  provisional  orders  should  be  made  either  before 
Parliament  meets  or  early  in  the  session  ; otherwise  there  will 
be  great  delay  in  the  order  being  confirmed  by  Parliament ; for 
by  an  annual  resolution  of  the  House  of  Lords  it  is  ordered 
that  no  Bill  confirming  any  provisional  order  shall  be  read  after 
a day  named.  With  regard  to  the  time  and  mode  of  making 
the  application,  see  the  Circular  of  the  Local  Government 
Board  and  their  instructions,  in  Part  III.  of  this  book. 

Jurisdiction  of  the  Coitrt  with  respect  to  Provisional  Orders. — 

A provisional  order  of  the  Secretary  of  State,  under  the  Local 
Government  Act,  185 8, 4 was  held  not  to  be  one  that  could  be 
removed  by  certiorari  for  the  purpose  of  being  quashed.  . Per 
Cockburn,  C.J.,  “ The  inquiry  instituted  by  the  Secretary  of 
State  is  intended  to  supersede  the  expensive  proceedings  pre- 
liminary to  the  passing  of  a private  bill,  where  it  is  not  fit  that 
so  extravagant  an  outlay  should  be  incurred.  The  object  of 
that  inquiry  is  to  guide  the  Legislature  in  determining  whether 
the  proposed  measure  should  pass  into  a law.  The  provisional 
order  has  no  effect  until  it  is  converted  into  law.  Therefore 
we  should  usurp  functions  which  do  not  belong  to  us  if  we 
stepped  in  between  the  provisional  order  and  the  exercise  of 
the  parliamentary  will ; it  would  be  beyond  our  proper  scope  of 
action  to  quash  that  order.”  5 And  it  was  decided  that  in  hold- 
ing an  inquiry  as  to  the  propriety  of  making  a provisional  order 
under  the  Public  Health  (Ireland)  Act,  1878,6  the  Local  Govern- 
ment Board  were  not  acting  in  a judicial  capacity,  and  that 
therefore  a writ  of  prohibition  could  not  be  granted  to  prohibit 
them  from  holding  such  inquiry.7  Nevertheless,  it  would  appear 

(1)  51  & 52  Yict.  c.  41,  s.  87 

<2). 

(2)  56  & 57  Viet.  c.  68,  s.  11, 
post. 

(3)  56&  57  Wet.  c.  73,  ss.  9 (8), 

10  (1),  post. 

(4)  21  & 22  Viet.  c.  98,  s.  77. 

(5)  Reg.  v.  Hastings  Local  Board , 

6B.  &S.  401  ; s.  c.  nom:  Frewen 


v.  Hastings  Local  Board , 34  L.  J. 
Q.  B.  159;  12  L.  T.  (n.s.)  346; 
11  Jur.  (N.s.)  670;  13  W.  R.  678  ; 
29  J-  P.  711- 

(6)  41  & 42  Viet.  c.  52,  s.  214. 

(7)  In  re  Local  Government 
Board ; Ex  parte  Town  Commis- 
sioners of  Kingstown , 16  L.  R.  Ir. 

150. 


38  & 39  Viet, 
c.  55,  s.  297,11. 
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that  a local  authority  may  be  restrained  by  injunction  from  pro- 
moting a scheme  by  provisional  order  i1  though  Hall,  V.-C.r 
refused  an  injunction  notwithstanding  that  mala  jides  on  the 
part  of  the  local  authority  in  promoting  a sewerage  scheme  was 
alleged.2 

Standing  Orders . — In  connection  with  the  procedure  for 
obtaining  the  confirmation  of  provisional  orders  it  is  necessary 
to  refer  to  the  following  standing  orders  of  the  Houses  of 
Parliament : — 

“ Whenever  plans,  sections,  books  of  reference,  or  maps  are 
deposited  in  the  case  of  an  application  to  any  public  depart- 
ment or  county  council  for  a provisional  order  or  [provisional] 
certificate,  duplicates  of  the  said  documents  shall  also  be  de- 
posited in  the  office  of  the  Clerk  of  the  Parliaments  \and  Private 
Bill  Office]  ; provided  that  with  regard  to  such  deposits  as  are 
so  made  at  any  public  department  or  with  any  county  council 
after  the  prorogation  of  Parliament,  and  before  the  30th  day  of 
November  in  any  year,  such  duplicates  shall  be  so  deposited 
on  or  before  the  30th  day  of  November.”  3 

“ Every  Local  Bill  or  Provisional  Order  Confirmation  Bill 
which  is  opposed  shall  be  referred  to  a Select  Committee  of 
five.”  4 

“No  Bill,  originating  in  this  House,  for  confirming  a pro- 
visional order  or  provisional  certificate  shall  be  read  the  first 
time  after  the  1st  day  of  June.”5 

“ Every  memorial  complaining  of  non-compliance  with  the 
Standing  Orders  in  respect  of  any  Bill  referred  to  the  Ex- 
aminers after  -first  reading  . . . [Standing  Orders  of  the  House 
in  reference  to  . . . Bills  for  confirming  any  provisional  order 
or  provisional  certificate],  shall  together  with  two  copies  thereof 
be  deposited  in  the  office  of  the  Clerk  of  the  Parliaments 
[Private  Bill  Office],  before  twelve  o’clock  on  the  day  preceding 
that  appointed  for  the  examination  [of  any  such  . . . Bill  by  the 
Examiner : 6 and  the  Examiner  shall  be  at  liberty  to  entertain 
such  memorial,  although  the  party  (if  any)  who  may  be  specially 
affected  by  the  non-compliance  with  the  Standing  Orders  shall 
not  have  signed  the  same].”  7 See  also  the  orders  requiring 
provision  to  be  made  in  certain  cases  for  the  accommodation 
of  persons  of  the  labouring  classes.8 

“ Every  Provisional  Order  Confirmation  Bill  . . . shall,  after 
the  first  reading,  be  referred  to  the  Examiners,  but  in  respect 
of  such  standing  orders  only  as  have  not  been  previously 
inquired  into.”  9 And  “no  Provisional  Order:  Confirmation 
Bill  shall  be  read  a second  time  until  the  Examiner  has 


(1)  See  Telford  v.  Metropolitan 
Board  of  Works , L.  R.  13  Eq.  574  ; 
41  L.  J.  Ch.  589  ; 26  L.  T.  (n.S.) 
150  ; 20  W.  R.  481. 

(2)  Barker  v.  King" s Norton  Rural 
Sanitary  Authority , ante,  p.  60. 

(3)  H.  L.  39,  [H.  C.  391- 


(4)  H.  L.  96. 

(5)  H.  C.  193,  a. 

(6)  See  H.C.  69-78. 

(7)  H.  L.  75  [H.  C.  232]. 

(8)  H.  L.  in;  H.  C.  183,  a; 
post , Part  III. 

(9)  H.  L.  70,  a. 


IX.] 


Provisional  Orders. 


647 


certified  whether  the  Standing  Orders  have  or  have  not  been  38  & 39  Viet, 
complied  with.”  1 c* s-  297> n- 

The  following  Standing  Orders  relate  to  petitions  against 
Provisional  Order  Confirmation  Bills  : — 

“No  Petition  praying  to  be  heard  upon  the  merits  against 
any  Local  Bill  or  any  Provisional  Order  Confirmation  Bill 
originating  in  this  House  shall  be  received  by  this  House  unless 
the  same  is  presented  by  being  deposited  in  the  Private  Bill 
Office  before  three  o’clock  in  the  afternoon  on  or  before  the 
seventh  day  after  the  day  on  which  such  Bill  has  been  read  a 
second  time.”  2 

“No  Petition  praying  to  be  heard  upon  the  merits  against 
any  Local  Bill  or  any  Provisional  Order  Confirmation  Bill 
brought  from  the  House  of  Commons  shall  be  received  by  this 
House  unless  the  same  be  presented  by  being  deposited  in  the 
Private  Bill  Office  before  three  o’clock  in  the  afternoon  on  or 
before  the  seventh  day  after  the  day  on  which  such  Bill  has 
been  read  a first  time.”  3 

“ No  Petition  for  additional  provision  shall  be  presented  to 
this  House  without  the  sanction  of  the  Chairman  of  Committees, 
and  no  Petition  for  additional  provision  shall  be  received  in  the 
case  of  a Bill  brought  from  the  House  of  Commons.”  4 

“ It  shall  be  competent  to  the  Referees  on  Private  Bills  to 
admit  the  petitioners,  being  the  municipal  or  other  authority 
having  the  local  management  of  the  Metropolis,  or  of  any 
town,  or  the  inhabitants  of  any  town  or  district  alleged  to 
be  injuriously  affected  by  a Bill,  to  be  heard  against  such  Bill, 
if  they  shall  think  fit.”  5 

“ The  municipal  or  other  local  authority  of  any  town  or 
district  alleging  in'  their  Petition  that  such  town  or  district  may 
be  injuriously  affected  by  the  provisions  of  any  Bill  relating  to 
the  lighting  or  water  supply  thereof,  or  the  raising  of  capital 
for  any  such  purpose,  shall  be  entitled  to  be  heard  against  such 


“ It  shall  be  competent  to  the  Referees  on  Private  Bills  to 
admit  the  petitioners,  being  the  council  of  any  administrative 
county  or  county  borough,  the  whole  or  any  part  of  which  is 
alleged  to  be  injuriously  affected  by  a Bill,  to  be  heard  against 
such  Bill  if  they  think  fit.”  7 

“ The  Council  of  any  administrative  county  alleging  in  their 
petition  that  such  administrative  county,  or  any  part  thereof, 
may  be  injuriously  affected  by  the  provisions  of  any  Bill  relat- 
ing to  the  water  supply  of  any  town  or  district,  whether  situate 
within  or  without  such  county,  shall  be  entitled  to  be  heard 
against  such  Bill.”  8 

“ Every  Petition  against  . . . any  Bill  to  confirm  any  pro- 


Bill.”  6 


(1)  H.  L.  88. 


(5)  H.  C.  134. 

(6)  H.  C.  134,  0. 

(7)  H.  C.  134,  b. 

(8)  H.  C.  134,  r. 
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38  & 39  Viet,  visional  order  or  provisional  certificate,  which  shall  have  been 
c.  55,  s.  297,11.  deposited  in  the  Private  Bill  Office  not  later  than  seven  clear 
days  after  the  Examiner  shall  have  given  notice  of  the  day  on 
which  the  Bill  will  be  examined,  or  which  shall  have  been 
otherwise  deposited  in  accordance  with  the  Standing  Orders 
of  the  House,  and  in  which  the  petitioners  shall  have  prayed 
to  be  heard,  by  themselves,  their  counsel  or  agents,  shall 
stand  referred  to  the  Committee  on  such  Bill,  and  such 
petitioners,  subject  to  the  rules  and  orders  of  the  House, 
shall  be  heard  upon  their  Petition  accordingly,  if  they 
think  fit,  and  counsel  heard,  in  favour  of  the  Bill,  against  such 
Petition.”  1 

“No  Petition  against  a Private  Bill,  or  a Bill  to  confirm  any 
provisional  order  or  provisional  certificate,  shall  be  taken  into 
consideration  by  the  Committee  on  such  Bill,  which  shall  not 
distinctly  specify  the  ground  on  which  the  petitioners  object  to 
any  of  the  provisions  thereof ; and  the  petitioners  shall  only 
be  heard  on  such  grounds  so  stated ; and  if  it  shall  appear  to 
the  said  Committee  that  such  grounds  are  not  specified  with 
sufficient  accuracy,  the  Committee  may  direct  that  there  be 
given  in  to  the  Committee  a more  specific  statement  in  writing, 
but  limited  to  such  grounds  of  objection  so  inaccurately 
specified.” 2 

“No  petitioners  against  any  Private  Bill,  or  any  Bill  to  con- 
firm any  provisional  order  or  provisional  certificate,  shall  be 
heard  before  the  Committee  on  the  Bill,  unless  their  petition 
shall  have  been  prepared  and  signed  in  strict  conformity  with 
the  rules  and  orders  of  this  House,  and  shall  have  been  pre- 
sented to  this  House  by  having  been  deposited  in  the  Private 
Bill  Office,  in  the  case  of  Private  Bills,  not  later  than  ten  clear 
days  after  the  first  reading  of  such  Bill,  and  in  the  case  of  Bills 
to  confirm  any  provisional  order  or  provisional  certificate,  not 
later  than  seven  clear  days  after  the  Examiner  shall  have  given 
notice  of  the  day  on  which  the  Bill  will  be  examined,  except 
where  the  Petitioners  shall  complain  of  any  matter  which  may 
have  arisen  during  the  progress  of  the  Bill  before  the_  said 
Committee,  or  of  any  proposed  additional  provision,  or  of  the 
amendments  as  proposed  in  the  filled  up  Bill  deposited  in  the 
Private  Bill  Office.”  3 

The  following  Standing  Orders  are  also  important  with  re- 
ference to  applications  for  Parliamentary  powers  in  respect  of 
sanitary  matters : — 

“ In  the  case  of  any  Bill  [of  all  Bills]  whereby  any  municipal 
corporation,  district  council  (improvement  commissioners),  joint 
board  or  joint  committee,  or  other  local  authority  in  England 
or  Wales,  are  authorized  to  borrow  money  for  any  purpose 
[matter]  within  the  jurisdiction  of  the  Board  of  Trade  or  the 
Local  Government  Board,  estimates  showing  the  proposed  ap- 
plication of  the  money  for  permanent  works  shall,  except  so 

(1)  H.  C.  210.  (2)  H.  C.  128.  (3)  H.  C.  129. 


IX.]  Provisiojial  Orders.  649 

far  as  the  exercise  of  the  borrowing  power  is  made  subject  to 
the  sanction  of  the  respective  Board,  be  recited  in  the  Bill  as 
introduced  into  Parliament  and  proved  before  the  Committee 
{the  Select  Committee  to  which  the  Bill  is  referred].”  1 

“ Every  Report  made  on  any  Bill  by  or  under  the  authority 
of  any  Public  Department  shall  stand  referred  to  the  Committee 
on  the  Bill.”2 

“ All  Reports  made  under  the  authority  of  any  Public 
Department  upon  a Private  Bill,  or  the  objects  thereof,  laid 
before  the  House,  shall  stand  referred  to  the  Committee  on  the 
Bill.”  3 

Any  Committee  of  the  House  of  Commons  may  administer 
an  oath  to  the  witnesses  examined  before  such  Committee  ; and 
any  person  so  examined  who  wilfully  gives  false  evidence  shall 
be  liable  to  the  penalties  of  perjury.4 

Costs. — With  regard  to  the  costs  of  parties  appearing  before 
a Committee  of  either  House,  see  the  following  section  and 
note. 

Sect.  298.  The  reasonable  costs  of  any  local  authority 
in  respect  of  provisional  orders  made  in  pursuance  of  this 
Act,  and  of  the  inquiry  preliminary  thereto,  as  sanctioned 
by  the  Local  Government  Board,  whether  in  promoting 
or  opposing  the  same,  shall  be  deemed  to  be  expenses 
properly  incurred  for  purposes  of  this  Act  by  the  local 
authority  interested  in  or  affected  by  such  provisional 
orders,  and  such  costs  shall  be  paid  accordingly  ; and  if 
thought  expedient  by  the  Local  Government  Board,  the 
local  authority  may  contract  a loan  for  the  purpose  of 
defraying  such  costs. 


Note. — Expenses  of  Local  Authorities .■ — With  regard  to  the 
mode  of  defraying  expenses  incurred  under  this  Act  in  urban 
districts,  see  sect.  207  ; in  rural  districts,  see  sects.  229,  230. 
With  regard  to  loans,  see  sects.  233-243,  and  the  Local  Loans 
Act  and  Public  Works  Loans  Act  of  1875.5 

The  above  section  is  applied  by  the  Local  Government  Act, 
1888,  and  the  Housing  of  the  Working  Classes  Act,  1890,  to 
the  costs  of  inquiries  held  under  those  Acts.6 

Costs  of  Parliamentary  Proceedings. — With  regard  to  the 
payment  of  the  costs  of  promoting  or  opposing  Bills  in  Parlia- 
ment at  the  cost  of  the  rates,  see  the  note  to  sect.  2 to,  and  the 
Borough  Funds  Act,  187 2. 7 

By  the  Parliamentary  Costs  Act,  1871,  “ any  Select  Com- 


<i)  H.  L.  134  [H.  C.  172]. 

(2)  H.  L.  106. 

(3)  H.  C.  212. 

(4)  34  & 35  Viet.  c.  83,  s.  1. 

<5)  38  & 39  Viet.  cc.  83,  89, 


post. 

(6)  51  & 52  Viet.  c.  41,  s.  87  ; 
53  & 54  Viet.  c.  70,  s.  85  {2),  post. 

(7)  35  & 36  Viet.  c.  91,  post. 


38  & 39  Viet 
c.55,s.  297,11 


Costs  of 
provisional 
orders. 
P.II.  1872, 
s.  47. 


38  & 39  vict. 
c,55,s.  298,11. 
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mittee  of  either  House  of  Parliament  to  which  any  bill  for  con- 
firming or  giving  effect  to  provisional  orders  has  been  referred, 
in  relation  to  any  provisional  order  therein  contained,  may 
award  costs,  in  like  manner  and  under  the  same  conditions 
under  which  costs  may  be  awarded  by  any  Select  Committee 
under  the  Act  of  28  & 29  Viet.  c.  27  ; and  the  provisions  of 
the  said  Act,  so  far  as  they  are  applicable,  shall  have  effect 
accordingly.” 1 

For  the  purposes  of  the  Act  above  quoted,  “ the  words  ‘ Pro- 
visional Order  ’ shall  include  provisional  certificates,  schemes, 
and  orders  in  the  nature  of  provisional  orders,  made  under  the 
authority  of  any  statute,  and  requiring  to  be  confirmed,  sanc- 
tioned, or  carried  into  effect  by  Act  of  Parliament.”  2 

The  following  are  the  provisions  of  the  Parliamentary  Costs 
Act,  1865,  above  mentioned  : — 

“ When  the  committee  on  a private  bill  shall  decide  that  the 
preamble  is  not  proved,  or  shall  insert  in  such  bill  any  provi- 
sion for  the  protection  of  any  petitioner,  or  strike  out  or  alter 
any  provision  of  such  bill  for  the  protection  of  such  petitioner, 
and  further  unanimously  report,  with  respect  to  any  or  all  of 
the  petitioners  against  the  bill,  that  such  petitioner  or  petitioners 
has  or  have  been  unreasonably  or  vexatiously  subjected  to 
expense  in  defending  his  or  their  rights  proposed  to  be  interfered 
with  by  the  bill,  such  petitioner  or  petitioners  shall  be  entitled 
to  recover  from  the  promoters  of  such  bill  his  or  their  costs  in 
relation  thereto,  or  such  portion  thereof  as  the  committee  may 
think  fit,  such  costs  to  be  taxed  by  the  taxing  officer  of  the 
House  as  hereinafter  mentioned,  or  the  committee  may  award 
such  a sum  for  costs  as  they  shall  think  fit,  with  the  consent  of 
the  parties  affected.”  3 

“ When  the  committee  on  a private  bill  shall  decide  that  the 
preamble  is  proved,  and  further  unanimously  report  that  the 
promoters  of  the  bill  have  been  vexatiously  subjected  to  expense 
in  the  promotion  of  the  said  bill  by  the  opposition  of  any 
petitioner  or  petitioners  against  the  same,  then  the  promoters 
shall  be  entitled  to  recover  from  the  petitioners,  or  such  of  them 
as  the  committee  shall  think  fit,  such  portion  of  their  costs  of 
the  promotion  of  the  bill  as  the  committee  may  think  fit,  such 
costs  to  be  taxed  by  the  taxing  officer  of  the  House  as  herein- 
after mentioned,  or  such  a sum  for  costs  as  the  committee  shall 
name,  with  the  consent  of  the  parties  affected ; and  in  their 
report  to  the  House  the  committee  shall  state  what  portion  of 
the  costs,  or  what  sum  for  costs,  they  shall  so  think  fit  to 
award,  together  with  the  names  of  the  parties  liable  to  pay  the 
same  and  tlie  names  of  the  parties  entitled  to  receive  the  same  : 
Provided  always  that  no  landowner  who  bona,  fide  at  his  own 
sole  risk  and  charge  opposes  a bill  which  proposes  to  take  any 
portion  of  the  said  petitioner’s  property  for  the  purposes  of  the 

(1)  34  Viet.  c.  3,  s.  2.  (3)  28  & 29  Viet.  c.  27,  s.  I. 

(2)  Ibid.  s.  4. 
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bill  shall  be  liable  to  any  costs  in  respect  of  his  opposition  to 
such  bill.”  1 

The  same  Act  provides  for  the  taxation  and  recovery  of 
the  costs,2  and  for  payment  of  such  costs  out  of  the  deposit 
made  by  the  promoters ; 3 and  the  expression  “ private  bill  ” 
extends  to  and  includes  any  Bill  for  a Local  and  Personal 
Act.4 

The  mode  of  taxing  and  recovering  the  costs  of  proceedings 
in  relation  to  private  bills  is  prescribed  by  the  House  of  Lords 
Costs  Taxation  Act,  1849,5  and  the  House  of  Commons  Costs 
Taxation  Act,  1847,6  the  latter  of  which  is  extended  to  pro- 
ceedings in  relation  to  provisional  orders  or  certificates,  and 
confirmation  bills,  by  the  House  of  Commons  Costs  Taxation 
Act,  1879.7 

Power  of  Board  to  enforce  performance  of  Duty  by 
defaulting  Local  Authority. 

Sect.  299.  Where  complaint  is  made  to  the  Local 
Government  Board  that  a local  authority  has  made  de- 
fault in  providing  their  district  with  sufficient  sewers,  or 
in  the  maintenance  of  existing  sewers,  or  in  providing 
their  district  with  a supply  of  water,  in  cases  where  danger 
arises  to  the  health  of  the  inhabitants  from  the  insuffi- 
ciency or  unwholesomeness  of  the  existing  supply  of 
water,  and  a proper  supply  can  be  got  at  a reasonable 
cost,  or  that  a local  authority  has  made  default  in 
enforcing  any  provisions  of  this  Act  which  it  is  their 
duty  to  enforce,  the  Local  Government  Board,  if  satisfied, 
after  due  inquiry,  that  the  authority  has  been  guilty  of 
the  alleged  default,  shall  make  an  order  limiting  a time 
for  the  performance  of  their  duty  in  the  matter  of  such 
complaint.  If  such  duty  is  not  performed  by  the  time 
limited  in  the  order,  such  order  may  be  enforced  by  writ 
of  mandamus,  or  the  Local  Government  Board  may 
appoint  some  person  to  perform  such  duty,  and  shall  by 
order  direct  that  the  expenses  of  performing  the  same, 
together  with  a reasonable  remuneration  to  the  person 
appointed  for  superintending  such  performance,  and 
amounting  to  a sum  specified  in  the  order,  together  with 
the  costs  of  the  proceedings,  shall  be  paid  by  the 
authority  in  default ; and  any  order  made  for  the  pay- 
ment of  such  expenses  and  costs  may  be  removed 
into  the  Court  of  Queen’s  Bench,  and  be  enforced  in 

(1)  28  & 29  Viet.  c.  27,  s.  2. 

(2)  Ibid.  ss.  3-7. 

(3)  Ibid.  s.  8. 

(4)  Ibid.  s.  10. 


38  & 39  Viet, 
c.  55,  s.  298,  n. 
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San.  1866, 

<?  49 

P.H.1874, 
s.  20. 


(5)  12  & 13  Viet.  c.  78. 

(6)  10  & 11  Viet.  c.  69. 

(7)  42  & 43  Vict-  c.  17. 


38  & 39  Viet, 
c.  55,  s.  299. 

S.U.  1867, 
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San.  1869, 
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the  same  manner  as  if  the  same  were  an  order  of  such 
Court. 

Any  person  appointed  under  this  section  to  perform 
the  duty  of  a defaulting  local  authority  shall,  in  the  per- 
formance and  for  the  purposes  of  such  duty,  be  invested 
with  all  the  powers  of  such  authority  other  than  (save  as 
hereinafter  provided)  the  powers  of  levying  rates;  and 
the  Local  Government  Board  may  from  time  to  time  by 
order  change  any  person  so  appointed. 


Note. — Duty  of  Local  Authority. — By  an  unrepealed  clause 
of  the  Housing  of  the  Working  Classes  Act,  1885,  “ it  shall  be 
the  duty  of  every  local  authority  entrusted  with  the  execution 
of  laws  relating  to  public  health  and  local  government  to  put 
in  force  from  time  to  time,  as  occasion  may  arise,  the  powers 
with  which  they  are  invested,  so  as  to  secure  the  proper 
sanitary  condition  of  all  premises  within  the  area  under  the 
control  of  such  authority.”  1 

Complaint  as  to  Default. — Although  the  complaint  under  the 
present  section  is  made  to  the  executive  branch  of  the  Govern- 
ment, and  as  pointed  out  by  Mathew,  J.,2  the  Local  Govern- 
ment Board  is  not  a “ Court,”  it  has  been  held  by  the  House  of 
Lords  that  for  a breach  of  the  statutory  duties  referred  to  in  the 
section,  the  course  which  it  prescribes  is  the  only  remedy 
available,  and  that  a person  injured  by  the  breach  of  such  a 
duty  by  the  local  authority  is  therefore  not  entitled  to  bring 
an  action  for  a mandamus  to  compel  them  to  perform  it.3  The 
Court  of  Appeal  had  previously  held,  mainly  on  the  same 
ground,  that  no  action  for  damages  lay  in  such  cases.4 

In  connection  with  these  cases  it  may  be  observed  generally 
that  the  creation  of  a statutory  duty  does  not  necessarily  confer 
a right  of  action  on  a person  who  is  injured  by  the  non-per- 
formance of  the  duty  : whether  it  does  so  or  not  depends  upon 
the  intention  disclosed  by  the  terms  of  the  statute.5 

In  making  a complaint  to  the  Local  Government  Board, 
the  rules  relating  to  correspondence  with  that  Board  6 should 
be  observed. 

The  county  council  may  cause  a representation  to  be  made 
to  the  Local  Government  Board,  if  it  appears  to  them,  from 


(1)  48  & 49  Viet.  c.  72,  s.  7. 

(2)  In  Eccles  v.  Wirrel  Rural 
Sanitary  Authority,  ante,  p.  610. 

(3)  Pasmore  v.  Oswaldtwistle 
Urban  District  Council,  L.  R.  1898, 
A.  C.387;  67  L.J.Q.  B.635;  78 
L.  T.  (N.s.)  569;  62  J.  P.  628. 

(4)  Robinson  v.  Workington  Cor- 
poration,  L.  R.  1897,  1 Q.  B.  619  ; 
66  L.  J.  Q.  B.  388  ; 75  L.  T.  (n.s.) 
674;  45  W.  R.  453;  61  J.  P.  164. 

(5)  Atkinson  v.  Newcastle  and 


Gateshead  Waterworks  Company, 
L.  R.  2 Ex.  D.  441  ; 46  L.  J.  Ex. 
775  ; 36  L.  T.  (N.S.)  761  ; 25  W. 
R.  794 ; Mac  Colla  v.  Clacton-on- 
Sea  Gas  and  Water  Company,  post, 
p.  865  ; Saunders  v.  Holborn  Board 
of  Works,  ante,  p.  289  ; Johnston 
v.  Toronto  Gas  Company , L.  R. 
1898,  A.  C.  447  ; 67  L.  J.  P.  C. 
33  ; 78  L.  T.  (N.s.)  270. 

(6)  Ante,  p.  467. 
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the  report  of  a medical  officer  of  health  sent  to  them  in  pur-  38&39  Vlct- 
suance  of  the  Local  Government  Act,  1888,  that  the  present  c,55>s-  299,11, 
Act  has  not  been  properly  put  in  force  within  the  district  to 
which  the  report  relates,  or  that  any  other  matter  affecting  the 
public  health  of  the  district  requires  to  be  remedied.1  And 
under  the  Local  Government  Act,  1894,  on  the  initiative  of  the 
parish  council  in  a rural  district,  the  duty  of  the  district  council, 
as  regards  the  provision  or  maintenance  of  sewers,  the  pro- 
vision of  a supply  of  water,  the  maintenance  of  any  highway,  or 
the  enforcement  of  the  present  Act,  may,  after  a local  inquiry, 
either  be  taken  over  by  the  county  council  or  enforced  by 
them  instead  of  by  the  Local  Government  Board  in  the  manner 
provided  by  the  present  and  three  following  sections.2  The 
same  procedure  is  also  applied  to  complaints  made  by  a parish 
meeting  to  the  county  council  against  a district  council.3 

A mandamus  to  compel  the  Local  Government  Board  to 
make  an  order  under  sect.  299,  limiting  a time  for  carrying  out 
works  of  sewage  disposal  by  a Local  Board,  was  refused ; the 
Local  Board  having  assured  the  Local  Government  Board  that 
they  would  proceed  with  the  works  with  all  practicable 
despatch,  and  the  Court  being  of  opinion  that  no  obligation 
was  imposed  on  the  Local  Government  Board  until  they  were 
satisfied  of  the  culpable  neglect  of  the  local  authority.4 

Order  of  Local  Government  Board. — An  Order  of  the  Secre- 
tary of  State  under  the  provisions  of  the  Sanitary  Act,  1866, 
which  corresponded  to  the  above  section,  recited  that  the  sewer 
authority  had  “ made  default  in  providing  a proper  system  of 
main  drainage,”  and  proceeded : “ I do  hereby  make  order  on 
the  said  authority  to  do  its  duty  ...  and  begin  to  set  about 
the  works  for  the  purpose  within  the  month  from  the  date  of  this 
Order,  and  proceed  therewith  until  completion;”  after  the 
month,  the  sewer  authority  having  done  nothing,  the  Secretary 
of  State  made  a second  Order  appointing  J.  B.  “to  perform  the 
said  duty  of  the  sewer  authority  in  respect  to  sewerage  as  he 
shall  be  directed  by  me.”  The  Court  held  that  these  two 
Orders  were  justified  by  the  enactment.6 

On  the  other  hand,  an  Order  made  by  the  Secretary  of  State, 
after  stating  that  complaint  had  been  made  to  him  that  a 
Town  Council  had  made  default  in  providing  a proper  sewage 
outfall  and  means  of  sewage  disposal,  and  that  an  inquiry  had 
been  held,  ordered  “That  the  time  within  which  the  Town 
Council  of  Darlington  shall  set  about  the  performance  of  its 
duty  in  the  matter  of  the  said  complaint,  by  furnishing  me  with 
a plan  and  estimate  for  effecting  this  object  and  acquiring  either 


(1)  51  & 52  Viet.  c.  41,  s.  19, 
post. 

(2)  56  & 57  Viet.  c.  73,  s.  16,  post. 

(3)  Ibid.  s.  19  (8). 

(4)  Reg.  v.  Local  Government 
Board , 8th  Annual  Report  of  Local 


Government  Board,  1878-79, 
p.  cviii. 

(5)  29  & 30  Viet.  c.  90,  s.  49. 

(6)  Reg.  v.  Cockerell , L.  R.  6 
Q.  B.  252;  40  L.  J.  M.  C.  153; 
19  W.  R.  1133;  35  J.  P.  693. 
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38  & 39  Viet,  by  compulsory  purchase,  lease,  or  other  method,  the  land  neces- 

c.  55» s*  299, n.  sary  for  a sewage  irrigation  farm,  shall  be  on  or  before  the  31st 
of  October.”  The  Town  Council’s  objections  to  the  Order  were 
that  as  the  responsibility  of  performing  the  duty  rests  with  them 
the  Secretary  of  State  had  no  power  to  prescribe  the  manner  in 
which  it  is  to  be  done,  or  to  require  the  work  to  be  done  under 
his  superintendence,  or  a plan  and  estimate  to  be  furnished  to 
him,  and  much  less  a plan  and  estimate  for  acquiring  land  for  a 
sewage  irrigation  farm,  which  farm  the  Town  Council  are  under 
no  obligation  to  establish,  and  that  the  limit  of  the  time  for 
furnishing  such  plan  and  estimate  is  not  a limit  of  the  time  for 
the  performance  of  the  duty  of  the  Town  Council  in  the  matter 
of  the  complaint.  The  Attorney-General,  for  the  Secretary  of 
State,  said  that  since  the  rule  calling  upon  the  Home  Secretary 
to  show  cause  why  a writ  of  certiorari  should  not  issue  for  the 
purpose  of  bringing  up  the  Order  to  be  quashed  was  moved,  he 
had  looked  at  the  Order  of  the  Home  Secretary,  and  he  was 
bound  to  admit  that  he  could  not  support  it ; and  therefore  he 
would  consent  to  the  rule  being  made  absolute  to  quash  the 
Order,  and  the  rule  was  made  absolute  accordingly.1 

Under  sect.  299  the  Local  Government  Board  are  to  be 
satisfied  “on  due  inquiry”  whether  there  has  been  default  by 
the  local  authority ; and  the  Court  are  not  on  an  application 
for  a mandamus  to  exercise  an  appellate  jurisdiction  on  the 
question  of  what  is  due  inquiry,  though  they  might  interfere  if 
there  had  been  no  inquiry  in  point  of  law.  Nor  will  the 
Court  go  into  the  question  whether  the  place  has  sufficient 
sewers,  but  must  issue  the  mandamus  if  the  Local  Government 
Board  are  satisfied  that  it  has  not  such  sewers,  unless  there 
has  clearly  been  some  legal  error,  or  some  omission  to  comply 
with  legal  form  or  procedure.  If  the  order  were  made  without 
due  inquiry  or  beyond  the  jurisdiction  of  the  Board,  the  proper 
remedy  would  be  to  remove  such  order  by  cet'tioi'ari  into  the 
Queen’s  Bench  Division.2 

A mandamus  was  granted  to  enforce  an  order  of  the  Local 
Government  Board  under  sect.  299,  by  which  a local  authority 
were  required  to  execute  works  of  sewerage  “ for  the  part  of 
the  City  of  Rochester  known  as  the  village  of  Borstal,”  it 
appearing  that  the  area  thus  described  was  sufficiently  defined 
and  well  known.”  3 

Mandamus. — The  Court  refused  an  application  for  a manda- 
mus to  a local  board  of  health  to  make  a sewer  to  carry  off 
sewage  from  certain  works,  remarking  that  the  demand  which 
had  been  made  by  the  applicants  might  be  open  to  objection, 
and  that  if  the  duty  to  make  such  a sewer  existed  on  the  part 


(1)  Town  Council  of  Darlington 
v.  The  Secretary  of  State , Q.  B. 
November  25th,  1870. 

(2)  Reg.  v.  Guardians  of  Staines 

Union,  and  Reg.  v.  Staines  Local 


Board,  62  L.  J.  Q.  B.  540 ; 69 
L.  T.  (N.S.)  714  ; 58  J.  P.  182. 

(3)  Reg.  v.  Mayor,  &=c.,  of  Ro- 
chester, Loc.  Gov.  Chron.,  1892, 
p.  1015. 
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of  the  board,  the  proper  course  was  to  make  a simple  demand  38&  39  vict* 
that  it  be  discharged.1  c'  55> s* 1  299>n- 

The  Court  of  Appeal  also,  before  the  exclusive  nature  of  the 
remedy  under  sect.  299  was  established,  refused  a mandamus  to 
compel  a local  board  to  make  such  sewers  as  might  be  necessary 
for  draining  part  of  their  district,  on  the  ground  that  the  board 
had  exercised  their  discretion  and  considered  that  they  had 
provided  an  outfall  for  effectually  draining  it.2 

A natural  stream,  supplied  by  natural  and  artificial  drainage 
of  cultivated  land,  was  cleared  out,  widened  and  deepened  by 
commissioners  under  an  Inclosure  Act,  powers  being  given 
them  to  do  so  at  the  expense  of  the  proprietors.  In  the 
passage  of  the  stream  to  a river  it  passed  through  a town  and 
received  the  drainage  of  two  or  three  inhabited  houses.  It 
was  held  that  the  watercourse  was  not  a “ sewer  ” within  the 
meaning  of  the  Act,  and  that  a nuisance  caused  by  neglect  to 
cleanse  and  repair  it  was  not  a matter  for  which  a mandamus 
would  lie  under  the  Public  Health  Act,  1848, 3 to  compel  the 
board  to  remove  it  in  the  first  instance,  as  the  duty  of  the 
commissioners  to  cleanse  drains  under  sect.  58  of  that  Act  arose 
only  after  notice  and  default  in  the  owner  or  occupier  of  the 
land  to  abate  the  nuisance.4 

Mandatory  Injunction. — An  action  was  brought  in  July  1876, 
by  a landowner,  whose  property  was  situate  within  the  district 
of  the  defendant  authority,  to  restrain  them  from  permitting  a 
brook  which  flowed  through  his  land  to  be  polluted  with  sewage ; 
the  plaintiff  alleging  that  the  pollution  of  the  stream  was  caused 
by  the  omission  of  the  defendants  to  discharge  their  statutory 
duty  of  constructing  sewers  to  carry  the  drainage  of  the  whole 
district.  The  defendants  were  not  constituted  as  a local  board 
till  November  1875,  and  they  alleged  that  they  had  not  been 
guilty  of  unreasonable  delay  in  trying  to  place  the  drainage  of 
the  district  in  a satisfactory  state.  The  Court  of  Appeal  held 
that  the  defendants  had  not  been  guilty  of  any  neglect  to  per- 
form the  parliamentary  duty  cast  on  them  as  the  sanitary 
authority  of  a particular  district,  and  that,  even  if  there  had 
b^en  any  default  on  their  part  in  that  respect,  the  present  action 
could  not  be  maintained.  The  local  board  were  liable,  just  as 
any  other  owner  of  a sewer,  for  an  unlawful  use  of  it  to  the 
injury  of  any  other  person,  but  the  statute  imposed  on  them 
no  duty  to  any  particular  individual ; and  that  there  was  no 
precedent  in  the  practice  of  the  Court  of  Chancery  for  grant- 
ing a mandatory  injunction  to  compel  a public  body  to  do 
something  for  the  benefit  of  an  individual.  Per  Cotton,  L .J. : 

— “ It  would  be  contrary  to  the  course  of  the  Court  to  make 

(1)  Ex  parte  Parsons , 22  J.  P.  (4)  Reg.  v.  Godmanchester  Local 

68.  Board,  L.  R.  1 Q.  B.  328 ; 5 B.  & S. 

(2)  Reg.  v.  Tottenham  Local  936;  35  L.  J.  Q.  B.  125;  14  L.  T. 

Board , ante , p.  60.  (N.S.)  104  ; 14  W.  R.  375. 

(3)  11  & 12  Vict.  c.  63,  s.  58. 
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38  & 39  Viet,  a decree  in  the  nature  of  a decree  for  specific  performance 
c*  55> s-  299>n-  of  the  duties  imposed  on  them  by  Act  of  Parliament  against 
the  defendants,  unless  the  Court  is  satisfied  that  there  is  some 
particular  mode  by  which  they  can  carry  into  effect  this  system 
of  drainage,  and  in  that  way  exercise  the  powers  of  this  Act  of 
Parliament.”  1 A suggestion  of  the  Court  in  this  case  that  the 
plaintiff  might  have  had  a remedy  by  way  of  mandamus  was 
disapproved  by  the  House  of  Lords.2 

This  decision  in  the  Heston  and  Isleworth  case  was  followed 
by  the  Court  of  Appeal  in  a subsequent  action  for  an  injunction 
to  restrain  a local  authority,  who  were  themselves  doing  no 
act  to  cause  a nuisance,  from  permitting  other  sewage  than 
that  as  to  which  there  was  a prescriptive  right  to  flow  into' 
a brook  adjoining  the  relator’s  land,  so  as  to  be  a nuisance. 
The  Court  pointed  out  that  if  a landowner,  having  a sewer 
running  through  his  land,  could  not  stop  up  the  sewer  against 
persons  having  a prescriptive  right  of  draining  into  it,  he  could 
not  do  so  against  persons  having  no  such  right,  but  must  bring 
his  action  for  an  injunction.  That  would  not,  however,  entitle 
another  person  to  bring  an  action  against  the  landowner  to 
compel  him  to  bring  his  action  for  the  injunction.3 

But  where  an  injunction  had  been  granted  in  1872,  restrain- 
ing a local  board  from  discharging  sewage  into  a brook,  without 
any  objection  to  the  jurisdiction  of  the  Court  to  grant  such  an 
injunction  having  been  raised,  the  objection  was  not  allowed  to 
be  raised  on  a supplementary  writ  being  issued  in  1889  for 
damages  for  breach  of  the  injunction.4 

Expenses. — The  three  following  sections  contain  provisions 
for  raising  the  money  to  meet  the  expenses  ordered  to  be  paid 
by  the  defaulting  authority ; a loan  may  be  raised  for  the  pur- 
pose. The  term  “expenses”  includes  any  sums  ordered  to  be 
paid  under  these  provisions.5 

See  also  sect.  292,  with  regard  to  proceedings  in  other  cases 
for  raising  sums  for  payment  of  debts  within  the  districts  of 
defaulting  authorities. 


F urther  pro- 
vision for 
recovery  of 
expenses. 
San.  1868. 


Sect.  300.  Any  sum  specified  in  an  order  of  the  Local 
Government  Board  for  payment  of  the  expenses  of  per- 
forming the  duty  of  a defaulting  local  authority,  together 
with  the  costs  of  the  proceedings,  shall  be  deemed  to  be 
expenses  properly  incurred  by  such  authority,  and  to  be 
a debt  due  from  such  authority,  and  payable  out  of  any 
moneys  in  the  hands  of  such  authority  or  of  their  officers,. 


(1)  G loss  op.  v.  Heston  and  Isle- 
worth  Local  Board , L.  R.  12  Ch.  D. 
102  ; 49  L.  J.  Ch.  89  ; 40  L.  T. 
(n.s.)  736;  28  W.  R.  hi  ; 44  J.  P. 
36. 

(2)  Pasmore  v.  Oswaldtwistle 

Urban  District  Council,  ante,  p. 

C52. 


(3)  A ttorney- G eneral  v.  Guar- 
dians of  Dorking  Union , L.  R.  20 
Ch.  D.  595;  51  L.  J.  Ch.  585;  46 
L.  T.  (n.s.)  573;  30  W.  R.  5 79. 

(4)  Warwick  and  Birmingham 
Canal  Navigation  Company  v_ 
Burman , 63  L.  T.  (n.s.)  670. 

(5)  Sect.  302. 
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or  out  of  any  rate  applicable  to  the  payment  of  any  ex-  38  & 39  Viet, 
penses  properly  incurred  by  such  authority,  which  rate  c*  5 5 » s.  300. 
is  in  this  part  of  this  Act  referred  to  as  “ the  local  rate.” 

If  the  defaulting  authority  refuses  to  pay  any  such  sum, 
with  costs,  as  aforesaid,  for  a period  of  fourteen  days  after 
demand,  the  Local  Government  Board  may  by  order  em- 
power any  person  to  levy,  by  and  out  of  the  local  rate, 
such  sum  (the ' amount  to  be  specified  in  the  order)  as 
may  in  the  opinion  of  the  Local  Government  Board  be 
sufficient  to  defray  the  debt  so  due  from  the  defaulting 
authority,  and  all  expenses  incurred  in  consequence  of 
the  non-payment  of  such  debt. 

Any  person  or  persons  so  empowered  shall  have  the 
same  powers  of  levying  the  local  rate,  and  requiring  all 
officers  of  the  defaulting  authority  to  pay  over  any 
moneys  in  their  hands,  as  the  defaulting  authority  would 
have  in  the  case  of  expenses  legally  payable  out  of  a local 
rate  to  be  raised  by  such  authority ; and  the  said  person 
or  persons,  after  repaying  all  sums  of  money  so  due  in 
respect  of  the  order,  shall  pay  the  surplus,  if  any  (the 
amount  to  be  ascertained  by  the  Local  Government 
Board),  to  or  to  the  order  of  the  defaulting  authority. 

Note. — Meaning  of  “ Expenses .” — This  term  includes  all 
sums  payable,  under  this  part  of  the  Act,  by  or  by  order  of  the 
Local  Government  Board  or  the  person  appointed  by  them  : 
see  sect.  302.  With  regard  to  the  rates  applicable  to  the 
payment  of  the  expenses  of  urban  authorities,  see  sect.  207  ; of 
rural  authorities,  sects.  229,  230. 


Sect.  301.  The  Local  Government  Board  may  from 
time  to  time  certify  the  amount  of  expenses  that  have 
been  incurred,  or  an  estimate  of  the  expenses  about  to  be 
incurred,  by  any  person  appointed  by  the  said  Board 
under  this  Act  to  perform  the  duty  of  a defaulting  local 
authority ; also  the  amount  of  any  loan  required  to  be 
raised  for  the  purpose  of  defraying  any  expenses  that 
have  been  so  incurred,  or  are  estimated  as  about  to  be 
incurred ; and  the  certificate  of  the  said  Board  shall  be 
conclusive  as  to  all  matters  to  which  it  relates. 

Whenever  the  Local  Government  Board  so  certifies  a 
loan  to  be  required,  the  Public  Works  Loan  Commis- 
sioners may  advance  to  the  Local  Government  Board,  or 
to  any  person  appointed  as  aforesaid,  the  amount  of  the 
loan  so  certified  to  be  required  on  the  security  of  the 
local  rate,  without  requiring  any  other  security  ; and  the 
Local  Government  Board,  or  the  person  so  appointed, 

2 u 


Power  of 
Board  to 
borrow  to 
defray  ex- 
penses of 
performing 
duty  of 
defaulting 
authority. 
San.  1869, 
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38  & 39  Viet,  may,  by  any  instrument  duly  executed,  charge  the  local 
c.  55> s-  3GI-  rate  with  the  repayment  of  the  principal  and  interest  due 
in  respect  of  such  loan,  and  every  such  charge  shall  have 
the  same  effect  as  if  the  defaulting  local  authority  were 
empowered  to  raise  such  loan  on  the  security  of  the  local 
rate,  and  had  duly  executed  an  instrument  charging  the 
same  on  the  local  rate. 


Eecovery  of 
principal  and 
interest. 

San.  1869, 
ss.  6,  7. 


San.  1869, 
s.  10. 


Power  to 
repeal  and 
alter  local 
Acts. 

L.G.,  s.  77. 
P.H.  1872, 
s.  33. 

P.H.  1874, 
s.  18. 

P.H.  1874, 
s.  16. 


Note. — Loans. — 'With  regard  to  the  manner  in  which  loans 
maybe  raised  by  a local  authority,  see  sect.  233  and  the  follow- 
ing sections,  and  the  notes  to  those  sections. 

Sect.  302.  Any  principal  money  or  interest  for  the 
time  being  due  in  respect  of  any  loan  under  this  Act 
made  for  payment  of  the  expenses  incurred  or  to  be 
incurred  in  the  performance  of  the  duty  of  a defaulting 
local  authority  shall  be  taken  to  be  a debt  due  from  such 
authority,  and  in  addition  to  any  other  remedies  may  be 
recovered  in  the  manner  in  which  a debt  due  from  a 
defaulting  authority  may  be  recovered  in  pursuance  of 
the  provisions  of  this  part  of  this  Act. 

The  surplus  (if  any)  of  any  such  loan,  after  payment  of 
the  expenses  aforesaid,  shall,  on  the  amount  thereof  being 
certified  by  the  Local  Government  Board,  be  paid  to  or 
to  the  order  of  the  defaulting  authority. 

“ Expenses,”  for  the  purposes  of  the  provisions  of  this 
part  of  this  Act  relating  to  defaulting  local  authorities, 
shall  include  all  sums  payable  under  those  provisions  by 
or  by  the  order  of  the  Local  Government  Board,  or  the 
person  appointed  by  that  Board. 

Powers  of  Board  in  relation  to  Local  Acts,  dec. 

Sect.  303.  The  Local  Government  Board  may,  on  the 
application  of  the  local  authority  of  any  district,  by  'pro- 
visional order  wholly  or  partially  repeal  alter  or  amend 
any  local  Act  other  than  an  Act  for  the  conservancy  of 
rivers  which  is  in  force  in  any  area  comprising  the  whole 
or  part  of  any  such  district  and  not  conferring  powers  or 
privileges  on  any  person  or  persons  for  their  or  his  own 
pecuniary  benefit,  which  relates  to  the  same  subject- 
matters  as  this  Act. 

Any  such  provisional  order  may  provide  for  the  exten- 
sion of  the  provisions  of*  the  local  Act  referred  to  therein 
beyond  the  district  or  districts  within  the  limits  of  such 
Act,  or  for  the  exclusion  of  the  whole  or  a portion  of  any 
such  district  from  the  application  of  such  Act ; and  may 
provide  what  local  authority  shall  have  jurisdiction  for 
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the  purposes  of  this  Act  in  any  area  which  is  hy  such  38  & 39  Viet 
order  included  in  or  excluded  from  such  district.  c'  55,  s'  30 


Note. — Provisional  Orders. — With  regard  to  the  mode  of 
obtaining  provisional  orders  of  the  Local  Government  Board, 
see  sects.  297,  298. 

Alteration  of  local  Acts . — The  power  of  the  Local  Govern- 
ment Board  to  repeal  or  alter  local  Acts  by  provisional  order 
under  the  above  section  extends  to  cases  in  which  the  local 
Act  is  in  force  in  more  than  one  district,  and  the  application  for 
its  repeal  or  amendment  is  only  made  by  the  local  authority  of 
one  of  the  districts  interested.  The  section  also  enables  the 
Local  Government  Board,  when  amending  a local  Act  by  pro- 
visional order  in  such  a way  as  to  extend  or  diminish  the  area 
of  its  operation,  to  determine  what  local  authority  shall  have 
jurisdiction  in  the  area  thus  included  or  excluded.  See  also 
sect.  270,  and  notes,  with  regard  to  the  alteration  of  sanitary 
districts. 

An  Inclosure  Act  would  not  be  an  Act  repealable  by  pro- 
visional order  under  the  above  section.  But  if  the  Act  partly 
relates  to  “the  same  subject-matters  as  this  Act,”  it  seems 
that  the  Local  Government  Board  will  alter  by  provisional 
order  parts  of  the  Act  which  do  not  directly  relate  to  such 
matters;  thus,  the  Worthing  provisional  order1  contains  pro- 
visions as  to  defences  from  the  encroachment  of  the  sea. 

Local  and  personal  Acts  may  also  be  amended  by  any 
scheme  or  order  made  by  the  Local  Government  Board  or  a 
county  council,  and  required  to  be  laid  before  or  confirmed  by 
Parliament,  under  the  Local  Government  Act,  1888.2 

An  enactment  in  one  of  the  Church  Building  Acts,  providing 
that,  wherever  the  Commissioners  should  purchase  for  the 
cemetery  of  a new  parish  a piece  of  ground  outside  the  bounds 
of  the  parish,  the  ground  so  purchased  should  thenceforth  be 
deemed  to  be  part  of  the  parish,  was  held  to  be  a “ local  and 
personal  ” enactment,  which  the  county  council  could  amend 
under  the  Local  Government  Act,  1888, 3 by  retransferring 
the  cemetery  to  the  parish  to  which  it  originally  belonged, 
whether,  having  regard  to  the  scope  of  the  Church  Building 
Acts,  those  Acts  were  general  or  local  and  personal.4 

Relation  of  general  Acts  to  local  Acts. — Generalia  specialibus 
non  derogant. — On  the  construction  of  a railway  company’s  Act, 
Wood,  V.-C.,  said  that  “ whenever  the  legislature  has  enacted 
that  certain  powers  of  a special  character  shall  be  vested  in  a 
corporate  body,  or  any  body  of  commissioners,  for  the  express 
purpose  of  carrying  out  a special  object  which  the  legislature 
has  in  view,  no  subsequent  Act,  giving  in  merely  general  terms 

(1)  Confirmed  by  39  & 40  Viet.  (4)  Reg.  v.  London  County  Coun- 

c.  cci.  cil,  L.  R.  1893,  2 Q.  B.  454;  63 

(2)  51  & 52  Viet.  c.  41,  s.  59  (6).  L.  J.  Q.  B.  4 j 69  L.  T.  (n.s.)  580 : 

(3)  Ibid . 42  W.  R.  1. 
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38  & 39  Viet,  powers  which,  by  their  generality,  apply  to  the  powers  of  the 
c*  55* s-  3°3>n*  Special  character  given  by  the  Act,  will  override  the  special 
powers  so  delegated  to  the  particular  body  of  commissioners  or 
corporation  ; ” thus  the  railway  company  were  held  to  be  em- 
powered to  build  a station,  which  abutted  upon  a street  in  the 
metropolis,  without  the  consent  of  the  district  board ; their 
local  Act,  which  preceded  the  Metropolis  Local  Management 
Act,  authorizing  them  to  do  so.1  So  also  an  Act  which  autho- 
rized the  lord  of  a manor  and  his  heirs  to  break  up  the  pavement 
of  the  streets  of  a town,  for  the  purpose  of  laying  down  water- 
pipes  to  convey  water  to  and  through  the  town,  from  his  estate,, 
was  held  not  to  be  affected  by  a subsequent  Act,  which  vested 
the  same  streets  and  pavements  in  a public  body,  and  em- 
powered them  to  sue  any  person  who  broke  them  up.2  More 
recently  the  Court  of  Chancery  held  that  a local  Act  of  Parlia- 
ment is  not,  in  the  absence  of  any  indication  of  intention  to  the 
contrary,  repealed  by  a subsequent  general  public  Act.3  But 
the  provisions  of  the  present  Act,  the  Public  Health  Act,  1875,. 
were  held  to  a certain  extent  to  defeat  those  of  a Local  Im- 
provement Act,  which  was  passed  a few  days  after  the  Sewage- 
Utilization  Act,  1865,  and  which  contained  a saving  clause  for 
the  powers  which  the  corporation  had  independently  of  such 
local  Act ; though  special  provisions  as  to  a particular  property 
in  the  local  Act  were  to  be  read  as  excepted  out  of  the  general 
provisions.4 

With  regard  to  the  relation  between  the  present  Act  and 
local  Acts,  see  also  sects.  340,  341,  and  the  note  to  the  latter 
of  those  sections. 


Settlement  Sect.  304.  On  the  application  of  any  authority  from 
of  differences  whom  or  to  whom  any  powers  rights  duties  capacities 
arising  out  liabilities  obligations  and  property,  or  any  of  them,  are 
of  ower  a^  any  ^me  transferred  or  alleged  or  claimed  to  be  trans- 
or  property  ferred  in  pursuance  of  this  Act,  or  any  provisional  order 
to  local  made  thereunder,  or  on  the  application  of  any  person 
authority.  affected  by  such  transfer,  the  Local  Government  Board 
1872>  may  ky  order  settle  any  doubt  or  difference,  and  adjust 
P H.1874  any  accounts  arising  out  of  or  incidental  to  such  powers, 

s.  17.  ’ rights  duties  capacities  liabilities  obligations  or  property, 

or  to  the  transfer  thereof,  and  direct  the  parties  by  whom 
and  to  whom  any  moneys  found  to  be  due  are  to  be  paid, 
and  the  mode  of  raising  such  moneys ; and  any  pro- 


(1)  London  and  Blackwall  Rail- 
way Company  v.  Limehouse  Board 
of  Works,  26  L.  J.  Ch.  164;  3 Kay 
& J.  123  ; see  also  ante,  p.  415. 

(2)  Goldson  v.  Buck,  15  East, 
372. 

(3)  Fitzgerald  v.  Champneys,  2 

John.  & H.  31  ; 30  L.  J.  Ch.  777  ; 


7 Jur.  (n.s.)  1006;  5 L.  T.  (n.s.) 
233  ; 9 W.  K.  850. 

(4)  Taylor  v.  Oldham  [Mayor, 
&c.),  L.  R.  4 Ch.  D.  395  ; 46  L.J. 
Ch.  105  ; 35  L.  T.  (N.S.)  696  ; 25 
W.  R.  178.  See  also  In  re  Bolton 
Estates  Act,  W.  N.  1878,  p.  65. 
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visions  contained  in  any  order  so  made  shall  be  deemed 
to  have  been  made  in  pursuance  of  and  to  be  within  the 
powers  conferred  by  this  section,  subject  to  this  proviso, 
that  where  any  such  order  directs  any  rate  to  be  made, 
*or  other  act  or  thing  to  be  done,  which  the  party  required 
to  make  or  do  would  not,  apart  from  the  provisions  of 
this  Act,  have  been  enabled  to  make  or  do  by  law,  such 
order  shall  be  provisional  only  until  it  has  been  con- 
firmed by  Parliament.  , 

Any  settlement  or  adjustment  under  this  section  may 
be  included  in  any  provisional  order  which  gives  rise  to 
the  same. 


Note.—  Transfer  of  Powers. — With  regard  to  the  transfer  of 
powers,  &c.,  here  mentioned,  see  sects.  275,  310.  Powers, 
property,  liabilities,  &c.,  are  transferred  to  local  authorities 
under  this  Act  by  sects.  10-12,  322,  and  Sched.  V.,  Part  III. 
Power  to  adjust  accounts  and  liabilities  is  also  given  by 
sects.  275,  323. 

Orders  of  Local  Government  Board. — Orders  under  this 
section  will  be  binding  and  conclusive  in  respect  of  the  matters 
to  which  they  refer  : see  sect.  295. 

With  regard  to  the  manner  in  which  provisional  orders  are 
issued,  see  sect.  297,  and  note. 

Adjustments  under  Local  Government  Acts. — Any  scheme  or 
order  of  the  Local  Government  Board  or  a county  council  under 
the  Local  Government  Act,  1888,  or  Part  III.  of  the  Local 
Government  Act,  1894,  may  make  any  requisite  administrative 
and  judicial  arrangements  ; 1 and  adjustments  of  property  and 
liabilities  may  also  be  made  by  the  councils  or  authorities 
.affected  by  either  of  the  Acts,  or  by  such  schemes  or  orders, 
by  agreement  or  by  arbitration.2 

(i)  See  51  & 52  Viet.  c.  41,  s.  59  ; (2)  51  & 52  Viet.  c.  41,  s.  62; 

and  56  & 57  Viet.  c.  73,  ss.  36  56  & 57  Viet.  c.  73,  s.  6S,  post. 
(10),  69,  post.  * 


38  & 39  Viet 
c.  55,  s.  304 


38  & 39  Viet, 
c.  55,  s.  305. 
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Entry  on 
lands  for 
purposes  of 
Act. 

P.H.,  s.  143. 
S.U.  1865, 
s.  5. 


PART  X. 

MISCELLANEOUS  AND  TEMPORARY  PROVISIONS. 

Miscellaneous. 

Sect.  305.  Whenever  it  becomes  necessary  for  a local 
authority  or  any  of  their  officers  to  enter  examine  or  lay 
open  any  lands  or  premises  for  the  purpose  of  making 
plans  surveying  measuring  taking  levels  making  keeping 
in  repair  or  examining  works,  ascertaining  the  course  of 
sewers  or  drains,  or  ascertaining  or  fixing  boundaries, 
and  the  owner  or  occupier  of  such  lands  or  premises 
refuses  to  permit  the  same  to  be  entered  upon  examined 
or  laid  open  for  the  purposes  aforesaid  or  any  of  them, 
the  local  authority  may,  after  written  notice  to  such 
owner  or  occupier,  apply  to  a court  of  summary  jurisdic- 
tion for  an  order  authorizing  the  local  authority  to  enter 
examine  and  lay  open  the  said  lands  and  premises  for  the 
purposes  aforesaid  or  any  of  them. 

If  no  sufficient  cause  is  shown  against  the  application 
the  Court  may  make  an  order  accordingly,  and  on  such 
order  being  made  the  local  authority  or  any  of  their 
officers  may,  at  all  reasonable  times  between  the  hours 
of  nine  in  the  forenoon  and  six  in  the  afternoon,  enter 
examine  or  lay  open  the  lands  or  premises  mentioned  in 
such  order,  for  such  of  the  said  purposes  as  are  therein 
specified,  without  being  subject  to  any  action  or  molesta- 
tion for  so  doing : Provided  that,  except  in  case  of 
emergency,  no  entry  shall  be  made  or  works  commenced 
under  this  section  unless  at  least  twenty-four  hours' 
notice  of  the  intended  entry,  and  of  the  object  thereof, 
be  given  to  the  occupier  of  the  premises  intended  to  be 
entered. 

Note. — Etitry  on  Latids. — The  refusal  of  the  Court  to  make 
an  order  under  the  above  section,  being  within  their  discretion, 
cannot  be  made  the  subject  of  a special  case.1 

The  owner  of  a meadow  received  notice  from  a rural  sanitary 


(1)  Diss  Urban  Sanitary  Authority  v.  Aldrich , a?ite,  p.  602. 
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authority  that  they  intended  to  enter  and  make  a sewer  under  38  & 39  vict- 

his  meadow,  and  this  being  objected  to  the  authority  entered  c‘  55)  s-  3°5)n* 

forcibly.  An  action  for  trespass  and  for  an  injunction  being 

brought  by  the  owner  of  the  meadow  on  the  ground  that  the  sewer 

would  create  a nuisance,  it  was  ruled  by  Cockburn,  C.J.,  at  nisi 

prius , that  the  necessity  for  an  order  of  justices  under  sect.  305 

did  not  apply  when  proceedings  were  taken  under  sect.  16.1 

See  sect.  41,  ante , with  regard  to  entry  on  premises  for  ex- 
amining drains,  &c. ; sect.  58,  for  testing  or  removing  water 
meters;  sect.  85,  for  inspecting  a common  lodging  house; 
sects.  98,  102,  for  abating  nuisances;  sect.  119,  for  seizing 
unsound  meat,  &c. ; sect.  137,  for  prevention  of  epidemic 
diseases  ; and  sect.  306,  for  the  execution  of  works  by  the  owner 
of  the  premises.  See  also  sects.  105,  106,  as  to  the  powers  of 
police  officers  to  enter  premises  in  certain  cases. 

As  to  the  authentication  and  service  of  notices,  see  sects. 

266,  267. 

Sect.  306.  Any  person  who  wilfully  obstructs  any  Penalty  on 
member  of  the  local  authority,  or  any  person  duly  em-  obstructing 
ployed  in  the  execution  of  this  Act,  or  who  destroys  pulls  execution  of 
down  injures  or  defaces  any  board  on  which  any  bye-law  pH‘  g< 
notice  or  other  matter  is  inscribed,  shall,  if  the  same  was  n.r?  1855,  * 
put  up  by  authority  of  the  Local  Government  Board  or  ss.  36,  37. 
of  the  local  authority,  be  liable  for  every  such  offence  to 
a penalty  not  exceeding  five  pounds. 

Where  the  occupier  of  any  premises  prevents  the 
owner  thereof  from  obeying  or  carrying  into  effect  any 
provisions  of  this  Act,  any  justice  to  whom  application  is 
made  in  this  behalf  shall,  by  order  in  writing,  require 
such  occupier  [to  permit  the  execution  of  any  works  re- 
quired to  be  executed,  provided  that  the  same  appear  to 
such  justice  to  be  necessary  for  the  purpose  of  obeying  or 
carrying  into  effect  the  provisions  of  this  Act ; and  if 
within  twenty-four  hours  after  the  making  of  the  order 
such  occupier  fails  to  comply  therewith,  he  shall  be 
liable  to  a penalty  not  exceeding  five  pounds  for  every 
day  during  the  continuance  of  such  non-compliance. 

If  the  occupier  of  any  premises,  when  requested  by  or 
on  behalf  of  the  local  authority  to  state  the  name  of  the 
owner  of  the  premises  occupied  by  him,  refuses  or  wilfully 
omits  to  disclose  or  wilfully  mis-states  the  same,  he  shall 
(unless  he  shows  cause  to  the  satisfaction  of  the  Court  for 
his  refusal)  be  liable  to  a penalty  not  exceeding  five 
pounds. 

(1)  Lamacraft  v.  St.  Thomas  Wheatcroft  v . Matlock  Local  Board, 

Rural  Sanitary  Authority , 42  L.  T.  52  L.  T.  (n.s-.)  356. 

(n.s.)  365  ; 44  J.  P.  441.  See  also 
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38  & 39  Viet.  Note. — Obstruction  of  Local  Authority. — A person  who  had 

P*  55> s-  3°M«  stood  in  his  doorway  and  refused  to  admit  the  scavengers  of 
the  local  authority  when  they  came  to  remove  his  house  refuse 
in  pursuance  of  the  duty  of  the  local  authority  under  a bye-law 
made  by  the  London  County  Council,  was  held  to  have  been 
guilty  of  obstructing  them  in  the  execution  of  the  Public 
Health  (London)  Act,  1891,  although  he  had  used  no  force, 
and  although  the  County  Council  had  made  no  bye-laws  as  to 
the  duties  of  the  occupiers  of  houses  in  relation  to  the  removal 
of  such  refuse.1 2 

Claim  of  Right — A person  charged  under  the  Public  Health 
Act,  1 848,2  with  obstructing  the  works  of  a local  board  of 
health  was  not  necessarily  entitled  to  have  the  case  dismissed 
by  the  justices  because  the  obstruction  took  place  in  the  asser- 
tion of  a private  right;  nor  were  the  justices  warranted  in 
refusing  as  frivolous  an  application  to  state  a special  case.3 

Penalties . — The  above  section  imposes  a penalty  for  de- 
stroying or  defacing  the  board  on  which  the  notice,  &c.,  is 
inscribed;  but  where  Part  III.  of  the  Public  Health  Acts 
Amendment  Act,  1890,  has  been  adopted,  the  section  is 
extended  to  destroying,  pulling  down,  injuring,  or  defacing 
any  advertisement,  placard,  bill,  or  notice  put  up  by,  or  under 
the  direction  of  a local  authority.4 

Penalties  for  obstructing  the  execution  of  the  Act  are  also 
imposed  by  sects.  85,  103,  118,  119,  124,  130,  and  140;  and 
for  wilfully  damaging  works  or  property,  by  sects.  60  and  307. 
With  regard  to  the  larceny  of  things  fixed  in  public  places, 
see  sect.  31  of  the  Larceny  Act.5  Copies  of  bye-laws  are  to 
be  hung  up  in  the  office  of  the  local  authority  under  sect.  185. 
With  regard  to  the  recovery  of  penalties,  see  sect.  251. 


Penalty  on 
damaging 
works,  &c., 
of  local 
authority. 
L.Gr.,  s.  66. 
San.  1866, 
s.  45. 


Sect.  307.  Any  person  who  wilfully  damages  any 
works  or  property  belonging  to  any  local  authority  shall, 
in  cases  where  no  other  penalty  is  provided  by  this  Act, 
be  liable  to  a penalty  not  exceeding  five  pounds. 

Note. — Penalties  for  wilful  Damage . — With  regard  to  the 
recovery  of  penalties,  see  sect.  251  et  seq.  A penalty  not 
exceeding  40 s.  is  imposed  by  sect.  60  for  wilfully  damaging 
fittings,  meters,  &c.,  for  water  supply;  and  a penalty  not 
exceeding  ^5  by  sect.  306,  for  damaging  notice  boards.  See 
also  the  Malicious  Damage  Act,  1861. 6 


Compensa-  Sect.  308.  Where  any  person  sustains  any  damage  by 
tion  in  case  reason  of  the  exercise  of  any  of  the  powers  of  this  Act,  in 


(1)  Borrow  v.  Howland,  74L.  T.  (4)  53  & 54  Viet.  c.  59>  s*  4$> 

(n.s.)  787  ; 60  J.  K 391.  post. 

(2)  11  & 12  Viet.  c.  63,  s.  148.  (5)  24  & 25  Viet.  c.  96,  s.  31, 

(3)  Reg.  v.  Pollard , 14  L.  T.  ante,  p.  377. 

(N.s.)  599.  (6)  24  & 25  Viet.  c.  97. 
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relation  to  any  matter  as  to  which  he  is  not  himself  in  38  & 39  Viet, 
default,  full  compensation  shall  be  made  to  such  person  c‘  53, s*  30  * 
by  the  local  authority  exercising  such  powers  ; and  any  ^ 
dispute  as  to  the  fact  of  damage  or  amount  of  compensa-  authority, 
tion  shall  be  settled  by  arbitration  in  manner  provided  P.H.,  s.  144. 
by  this  Act,  or  if  the  compensation  claimed  does  not  S.U.  1865, 
exceed  the  sum  of  twenty  pounds,  the  same  may  at  the  s-  8- 
option  of  either  party  be  ascertained  by  and  recovered 
before  a court  of  summary  jurisdiction., 


Note. — Compensation. — Under  sect.  121  compensation  may 
be  given  for  infected  articles  destroyed  by  the  local  authority  ; 
under  sect.  155,  for  the  building  line  being  altered;  under 
sect.  309,  for  loss  of  office  or  emoluments ; and  under  sects. 
328,  333>  f°r  interference  with  rivers,  canals,  docks,  &c. 
Also  under  incorporated  enactments,  for  the  building  line  being 
altered,1  for  the  removal  of  projections  in  front  of  buildings,2 
for  the  seizure  of  dangerous  structures,3  and  for  damage  caused 
in  laying  or  removing  water  pipes.4  An  attempt  to  obtain 
compensation  for  loss  of  school  fees  in  consequence  of  the 
sanitary  authority  having  ordered  the  school  to  be  closed  on 
an  outbreak  of  measles  was  unsuccessful.5 

Sects.  179,  180,  provide  the  mode  of  settling  by  arbitration 
disputes  as  to  the  amount  of  compensation  where  the  mode  is 
not  otherwise  provided  for,  and  any  other  disputes  authorized 
or  directed  to  be  so  settled  ; and  sect.  18 1 provides  for  the 
settlement  of  such  disputes  by  a court  of  summary  jurisdiction,, 
where  the  amount  in  question  is  under  yQ 20 . 

Person  sustaining  Damage. — ’The  purchaser  of  land  through 
which  a local  board  had  carried  a sewer  was  not  entitled  to 
compensation,  the  work  having  been  completed  before  the  land 
was  conveyed  to  him,  and  when  he  had  no  interest  in  it.6 

Dispute  as  to  Fact  of  Damage. — The  repealed  section  7 did 
not  mention  the  “ fact  of  damage,”  but  only  the  amount  of 
compensation.  Where,  however,  a local  board  did  not  deny 
they  had  made  a certain  sewer,  and  were  liable  to  make  com- 
pensation if  there  were  any  damage,  but  only  denied  the  fact 
of  damage,  this  was  a dispute  as  to  the  amount  of  damage  and 
not  as  to  the  liability  of  the  board  to  make  any  compensation, 
and  therefore  was  the  subject  of  a reference;  and  the  arbi- 
trators, if  of  opinion  that  there  was  no  damage,  might  award 
that  the  amount  of  compensation  was  nothing.8 


(1)  10  & 11  Viet.  c.  34,  s.  68, post. 

(2)  Ibid.  s.  70. 

(3)  Ibid.  s.  77. 

(4)  10  Viet.  c.  17,  ss.  28,  51,  52, 
post. 

(5)  Roberts  v.  Falmouth  Sanitary 
Authority,  52  J.  P.  741. 

(6)  Helmore  v.  East  Ham  Local 


Board,  Times  newspaper,  13  th 
Dec.  1893. 

(7)  11  & 12  Viet.  c.  63,  s.  144. 

(8)  Bradby  or  Bradley  v.  South- 
ampton Local  Board,  4 E.  & B. 
1014;  24  L.  J.  Q.  B.  239;  3 
W.  R.  413;  1 Jur.  (N.s.)  778;  19 
J.  P.  644. 
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The  freeholder  of  land  containing  brick  earth  was  held  to  be 
entitled  to  compensation  upon  a sewer  being  laid  through  the 
land  by  the  local  authority,  although  he  was  not  at  liberty  to 
disturb  the  surface  of  the  ground  without  the  consent  of  the 
grantees  of  the  surface  lands,  whose  rights  the  authority  had 
bought  up  ; the  brick  earth  being  a “ mineral.”  1 

Amount  of  Compensation . — An  Improvement  Act,  incor- 
porating the  Lands  Clauses  Act,  authorized  the  local  authority 
to  lay  sewers  in  any  lands,  making  full  compensation  for  any 
damage,  and  contained  a provision  for  the  recovery  of  the 
compensation  before  two  justices.  It  was  held  that  “ full 
compensation”  included  the  costs  of  applying  to  the  justices.2 

Where  compensation  was  to  be  given  to  the  person  whose 
property  was  affected  under  an  Act,  the  Privy  Council  held 
that  a person  whose  streams  had  been  taken  by  a water  company 
was  entitled  to  be  paid  the  value  of  his  interest  in  the  streams, 
though  he  had  never  up  to  the  time  when  they  were  taken  obtained 
one  farthing  for  the  use  of  them,  and  might  never  have  made  any 
use  of  them,  the  damage  or  loss  which  he  sustained  being  that  he 
was  deprived  of  the  power  of  using  the  property  which  was  his.3 

Reference  may  also  be  made  to  a case  in  which  a colliery 
company  had  trespassed  on  certain  land  by  tipping  spoil  from 
their  colliery  upon  it.  The  Court  of  Appeal  held  that  the 
principle  of  the  way-leave  cases  applied,  that  is,  that  the 
trespasser  ought  to  pay  for  his  use  of  the  plaintiffs  land,  and 
that  therefore,  as  to  so  much  of  the  land  as  was  covered  with 
spoil,  the  value  of  the  land  for  the  purpose  for  which  it  was 
used  by  the  company  ought  to  be  taken  into  account  (without 
regard,  however,  to  the  profits  derived  by  them  from  such  user) ; 
but  that  as  to  the  rest  of  the  land,  which  had  been  permanently 
depreciated  in  value,  the  measure  of  damages  was  the  diminu- 
tion in  such  value.4 

Nature  of  the  Damage. — Under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  the  first  inquiry  as  to  damage  in  respect  of 
which  compensation  is  claimed  must  include  all  damage  present 
and  prospective.5  This  applies  also  to  claims  for  compensation 
under  the  present  Act ; for  the  following  matters  were  held 
to  be  proper  subjects  for  the  consideration  of  an  umpire  in 
determining  the  amount  of  compensation  to  be  paid  to  the  owner 
of  land  through  which  a local  board  had  carried  a sewer,  viz., 
the  difficulty  which  the  owner  might  experience  in  obtaining 
the  consent  of  the  local  board  under  sect.  26  to  the  erection  of 


(1)  Earl  of  fersey  v.  Neath  Union 
Sanitary  Authority , Loc.  Gov. 
Chron.,  12th  Jan.  1889. 

(2)  Mayor , &C.,  of  Huddersfield 
v.  Shaw,  54  J.  P.  724. 

(3)  Trent- Stoughton  v.  Barbados 
Water  Supply  Company,  L.  R. 
1893,  A.  C.  502. 

(4)  Whitwham  v.  Westminster 


Brymbo  Coal  Cf  Coke  Company , 

L.  R.  1896,  2 Ch.  538  ; 65  L.  J. 
Ch.  741  ; 74  L.  T.  (N.  s.)  804;  44 
W.  R.  698. 

(5)  Croft  v.  London  and  North 
Western  Railway  Company,  3 B . & S . 
436;  32  L.  J.  Q.  B.  113;  9 Jur. 
(N.s.)  962  ; 1 1 W.  R.  360 ; 7 L.  T. 
(n.s.)  741. 
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buildings  over  the  sewer,  the  possibility  of  a refusal  lessening  38  & 39  vict* 
the  value  of  the  adjoining  land  ; the  defective  manner  in  which  c*  55a s-  3o8,n. 
the  sewer  was  constructed  ; and  the  fact  that  stenches  might 
occasionally  arise : per  Lush,  J.,  “ the  umpire  was  bound  to 
take  into  consideration  future  as  well  as  present  damage.”  1 

A person  who  sustains  injury  from  the  execution  of  works 
authorized  by  a statute  is  not,  generally  speaking,  entitled  to 
compensation  under  the  compensation  clauses  of  the  statute 
unless  the  injury  sustained  is  such  as,  had  the  works  not  been 
authorized  by  the  statute,  would  have  given  the  claimant  a right 
of  action.  Therefore,  where  a company  in  the  execution  of 
works  authorized  by  a local  Act  which  incorporated  the  Water- 
works Clauses  Act,  1847,  intercepted  water  from  percolating 
underground  into  a well,  and  also  abstracted  from  the  well 
water  which  had  already  so  percolated  into  it,  it  was  held  that, 
inasmuch  as,  apart  from  the  statute,  no  action  would  have  lain 
against  the  persons  who  executed  the  works  in  respect  of  either 
the  interception  or  the  abstraction  of  such  water,2  the  statute 
gave  no  right  to  compensation  in  respect  of  either.3 

An  action  having  been  brought  on  an  award  compensating  the 
owner  of  houses,  which  had  been  built  within  twenty  years  on 
old  foundations  in  the  place  of  much  lighter  buildings,  and 
which  were  found  to  be  cracked  and  injured  after  the  local 
board  of  health  had  made  a sewer  in  the  adjoining  street, 

Blackburn,  J.,  left  it  to  the  jury  to  say  whether  the  making  of 
the  sewer  caused  the  plaintiffs  land  to  give  way,  independently 
of  any  extra  weight  put  upon  it  within  the  preceding  twenty 
years ; and  ruled  that,  if  they  thought  the  damage  would  not 
have  been  caused  unless  the  extra  weight  had  been  put  on  the 
land,  they  must  find  for  the  defendants.  They  did  so  find,  and 
the  judge’s  ruling  was  upheld  on  the  ground  that  the  board 
were  only  liable  to  pay  compensation  for  damage  which  would 
have  been  actionable  if  they  had  not  been  acting  under  the 
statute ; and  a distinction  drawn  between  the  language  of  the 
compensation  clause  of  the  Public  Health  Act,  and  that  of  the 
Lands  Clauses  Consolidation  Act,  1845,4  to  which  the  same 
principle  had  previously  been  applied,5  was  overruled.6 

But  although  a person  may  not  be  entitled  to  a right  of 
support  for  his  house,  the  sanitary  authority  in  laying  a sewer 
under  adjoining  land  are  bound  to  exercise  proper  care,  and  are 
liable  for  damages  if  the  house  is  cracked  and  injured  by  their 
negligence  in  the  construction  of  the  sewer.  In  the  Bristol 


(1)  Uttley  v.  Todmorden  Local 
Board  of  Health , 44  L.  J.  C.  P.  19  ; 
31  L.  T.  (n.S.)  445  ; 39  J.  P.  56; 
but  see  post , p.  670,  as  to  the  claim 
for  compensation  for  negligence  and 
nuisance. 

(2)  See  the  note  to  sect.  332 ,post, 
p.  708. 

(3)  New  River  Company  v.  John- 

son, 2 E.  & E.  435  ; 29  L.  J.  M.  C. 


93;  1 L.  T.  (N.S.)  295  ; 6Jur.  (N.S.) 
374- 

(4)  8 Viet.  c.  18,  s.  68. 

(5)  In  Caledonian  Railway  Com- 
pany v.  Ogilvy , 2 Macq.  H.  L.  Cas. 
229. 

(6)  Hall  v.  Mayor , of  Bris- 

tol, L.  R.  2 C.  P.  322;  36  L.  J. 
C.  P.  no;  15  L.  T.  (n.s.)  572; 
15  W.  R.  404;  31  J.  P.  376. 
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39  Viet,  case  above  cited  there  was  no  allegation  of  negligence,  and  on 
s*  30  * n*  that  ground  the  case  was  distinguished  in  one  in  which  damages 
were  recovered  for  the  negligent  construction  of  a sewer,  which 
had  caused  the  walls  of  the  plaintiffs  house  to  crack.1 * 

Under  the  compensation  clauses  of  the  Railways  Clauses  Act, 
1845, 2 and  the  Land  Clauses  Acts,  if  a person  is  entitled  to  any 
compensation  at  all  he  is  entitled  to  be  compensated  for  all 
•damage  that  he  may  sustain,  and  not  merely  for  such  damage  as 
would  have  been  actionable  if  done  without  statutory  powers.3 

With  reference  to  the  right  of  support  for  a canal  the  Court 
-of  Appeal  held,  that  where  an  express  statutory  right  is  given  to 
make  and  maintain  something  requiring  support,  the  statute, 
in  the  absence  of  a controlling  context,  must  be  taken  to 
mean  that  the  right  of  support  shall  accompany  the  right  to 
make  and  maintain:  that  if  the  Act  does  not  provide  any 
means  of  obtaining  compensation  for  the  loss  occasioned  to 
the  landowner  by  his  having  to  leave  support,  this  is  a strong 
•argument  against  the  legislature  having  intended  to  give  such 
right ; but  that  if  it  contains  provisions  under  which  com  pen- 
nation  can  be  obtained,  it  needs  a strong  context  to  show  that 
the  right  to  support  is  not  given.4 

In  an  old  case  an  action  was  held  to  lie  against  paving 
•commissioners  in  the  Metropolis  for  altering  the  level  of  the 
footpath  of  a street  so  as  to  injure  the  plaintiff’s  house,  they 
Laving  no  express  power  for  the  purpose,  and  there  being  no 
provision  for  the  payment  of  compensation.5 

And  in  one  case  it  was  held  that  if  in  raising  or  lowering  the 
levels  of  any  street  within  the  district  of  an  urban  sanitary 
authority  private  injury  were  sustained,  the  person  injured  could 
not  claim  compensation  for  the  injury ; for  though  a private 
inconvenience  may  be  sustained,  it  must  yield  to  the  public 
good,  and  the  Court  has  no  right  to  grant  compensation  for  a 
private  injury  when  it  is  not  provided  for  by  the  Act.6  In 
•giving  their  judgment  in  this  case,  however,  the  provision7  that 
full  compensation  should  be  made  out  of  the  general  district  rates 
to  all  persons  sustaining  any  damage  by  reason  of  the  exercise  of 
any  of  the  powers  of  the  Act,  appears  to  have  been  overlooked. 
And  it  was  subsequently  held  that  although  the  owner  of  a 
house  may  be  bound  to  pay  his  proportion  of  the  cost  (having 
.regard  to  the  frontage  of  the  house)  of  altering  the  level  of 


(1)  Fairbrother  v.  Bury  Rural 
Sanitary  Authority , 37  W.  R.  544  ; 
following  Chadzvick  v.  Trower,  6 
Bing.  N.  C.  1. 

{2)  8 Viet.  c.  20,  ss.  6,  16. 

1(3)  Re  London  and  Tilbury  Rail- 
way Company  and  Gower's  Walk 
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306  ; 38  W.  R.  343. 

(4)  London  and  North  Western 
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the  street,  he  may  still  be  entitled  to  compensation  out  of  the  38  & 39  Viet, 
general  district  rate  for  the  special  damage  which  he  has  c-55»s*  3°8»n- 
sustained  in  order  that  his  neighbours  and  the  district  generally 
should  be  benefited.1 

Compensation  for  damage  caused  by  alteration  of  the  level  of 
a street  was  also  allowed  under  the  Public  Health  Act,  1848,  in 
a case  in  which  the  level  of  the  footpath  of  a turnpike  road  had 
been  altered  by  a local  board  under  an  agreement  with  the 
turnpike  trustees,2  and  in  another  case  to  which  the  Lands. 

Clauses  Consolidation  Act,  1845,  was  applicable.3 

A decision  of  the  Court  of  Appeal,  to  the  effect  that  the  word 
“ damage  ” does  not  include  every  inconvenience,  but  only  such 
as  would  give  a right  of  action  had  there  been  no  Act  of  Parlia- 
ment, was  given  in  a case  in  which  it  was  held  that  the  removal  of 
shoals,  which  were  merely  casual  obstructions,  was  not  action- 
able, or  a matter  for  compensation,  though  it  would  have  been 
otherwise  if  they  had  become  part  of  the  natural  bed  of  the  river.4 

Sect.  1 6 imposed  on  landowners  through  whose  land  a sewer 
was  made  an  obligation  to  preserve  to  such  sewer  subjacent 
support,  and  gave  them  a right  to  immediate  compensation 
under  sect.  308  for  being  deprived  of  free  power  to  work 
subjacent  mines.5  This  right  to  support  for  their  sewers  is,, 
however,  no  longer  to  be  acquired  by  sanitary  authorities  unless, 
they  give  notice  to  the  landowners  that  they  will  require  such 
support  to  be  left,  in  which  case  alone  compensation  for  the 
right  will  be  payable  by  them.6 

The  obstruction  of  a public  right  has  been  held  not  to  be 
within  the  68th  section  of  the  Lands  Clauses  Act.7 

Claims  for  remote  and  consequential  damage,  such  as  for 
depreciation  of  the  trade  of  a shopkeeper  by  reason  of  altera- 
tions and  obstructions  in  the  streets,  cannot  be  sustained.8. 

But  damage  by  loss  of  custom  caused  by  building  operations- 
obstructing  access  to  a shop  is  not  too  remote  to  be  the 
subject  of  an  action.9 

And  interference  by  a railway  company  with  the  hall,  through 


(1)  Reg.  v.  Wallasey  Local  Board, 
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which  the  lessee  of  some  rooms  in  a building  had  access  to  the 
rooms,  was  held  to  give  rise  to  a valid  claim  for  compensation 
in  respect  of  “ lands  injuriously  affected  during  the  execution 
of  the  works”  under  the  Lands  Clauses  Act,  the  value  of  the 
rooms  being  lessened  by  the  injury  to  the  access.1 

Again,  the  compensation  is  only  to  be  paid  for  damage 
which  is  caused  by  Acts  authorized  by  the  statute.  Thus 
where  a local  board  in  the  construction  of  a sewer  diverted 
and  diminished  the  supply  of  water  to  a mill  belonging  to  the 
riparian  proprietor  of  the  river  on  which  it  was  situated,  on  a 
mandamus  to  make  compensation  for  injuries  done  in  the  exer- 
cise of  the  powers  of  the  board,  it  was  held,  that  the  acts  com- 
plained of  constituted  an  injuriously  affecting  of  the  river  which 
the  prosecutor  would  have  been  entitled  by  law  to  prevent, 
or  to  be  relieved  against,  and  were  therefore  not  authorized  ; 
that  the  injuries  might  still  have  been  the  ground  of  an  action 
at  law;  and  that,  therefore,  the  injury  did  not  form  the  subject 
of  compensation.2 

In  the  Todmorden  case  above  cited  3 it  was  held  that  the 
possibility  of  stenches  arising  from  the  sewer  was  to  be  con- 
sidered in  awarding  compensation ; but  in  the  Dudley  case  4 the 
landowner  was  held  not  to  be  entitled  to  compensation  for  any 
risk  incurred  of  percolation  of  sewage  into  the  subjacent  mines, 
for  it  was  not  to  be  presumed  that  the  sewers  would  be  made 
in  so  defective  a manner  as  to  leak,  and  if  they  were  made  in 
such  a manner,  the  landowner’s  remedy  would  be  by  action. 

Where  effecting  the  purposes  for  which  statutory  powers 
are  given  may  occasion,  not  only  in  the  course  of  originally 
executing  the  necessary  works  for  the  required  purpose,  but  at 
recurring  intervals  afterwards,  inconvenience  or  injury  to  others, 
the  persons  authorized  to  execute  the  works  may  be  treated  as 
under  an  obligation  to  take  from  time  to  time  measures  to  pre- 
vent the  recurrence  of  such  inconvenience  and  injury,  that  no 
needless  injury  to  any  one  may  be  occasioned.5 

The  question  whether  work  was  done  “ in  the  exercise  of 
powers  of  this  Act  ” came  before  the  Court  in  the  following 
case.  The  plaintiffs  were  owners  of  houses  abutting  on  a 
street  vested  in  a local  board.  The  abstraction  of  salt  from 
a bed  beneath  them  caused  from  time  to  time  a subsidence  of 
the  ground  upon  which  the  houses  and  highway  were  situate. 
The  houses  were  rebuilt  in  1870  on  timber,  so  that  they  might 
be  raised  by  screw-jacks.  In  1876  the  surface  of  the  highway 


(1)  Ford  v.  Metropolitan  District 
Railway  Company,  L.R.17Q.B.D. 
12  ; 55  L.  J.  Q.  B.  296 ; 54  L.  T. 
(n.s.)  718;  34  W.  R.  426.  See 
also  Metropolitan  Board  of  Works  v. 
McCarthy , L.  R.  7 II.  L.  243; 
43L.J.C.  P.385;  3i  L.  T.  (N.s.) 
182;  23  W.  R.  115. 

(2)  Reg.  v.  Darlington  Local 


Board , 6 B.  & S.  562  ; 35  L.  J.  Ex. 
45  ; 13  W.  R.  789;  29  J.  P.  419. 

(3)  Uttley  v.  Todmorden  Local 
Board  of  Health , ante,  p.  667. 

(4)  In  re  Dudley  Corporation, 
ante,  p.  669. 

(5)  Geddis  v.  Bann  Reservoir 
Proprietors , L.  R.  3 App.  Cas.  430. 
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in  front  of  the  houses  had  subsided  considerably,  and  the  38  & 39  Viet, 
houses  had  subsided  with  it.  The  surface  of  the  roadway  ,c’  s’ 30  * n* 
remained  continuous,  but  in  a curved  hollow,  and  at  the  level 
to  which  it  had  subsided  was  flooded  at  times,  so  as  to  render 
traffic  impossible.  The  local  board  put  materials  on  the  road- 
way, so  as  to  make  the  surface  higher.  The  plaintiffs,  having 
had  notice  from  the  board,  raised  their  houses  simultaneously 
with  the  works  to  the  roadway,  and  then  claimed,  and  were 
awarded,  compensation  for  the  cost  of  raising  the  houses. 

Having  regard  to  the  obstruction  to  traffic  caused  by  floods, 
the  raising  of  the  road  was  reasonably  necessary  to  put  it  in  a 
proper  state  for  traffic;  but,  excluding  the  consideration  of 
floods,  the  raising  of  the  road  to  the  extent  described,  though  a 
reasonable  and  prudent  act,  was  not  necessary  to  put  the  road 
into  a proper  state  for  traffic.  Under  these  circumstances  it 
was  held,  that  as  the  highway  was  vested  in  the  board,  no  action 
for  trespass  could  have  been  maintained  by  the  plaintiffs,  even 
if  more  materials  had  been  placed  on  the  road  than  a surveyor 
of  highways  could  justify  ; that  the  plaintiffs  had  no  right  to  have 
the  road  maintained  at  the  level  to  which  it  accidentally  and 
recently  sank ; and  that  the  works  of  the  defendants  were  not 
done  “ in  exercise  of  any  of  the  powers  of  the  Act  ” within  the 
meaning  of  sect.  308 — which  means  powers  created  by  the  Act, 
and  not  simply  powers  transferred  by  sect.  144  from  the  sur- 
veyor to  the  local  board — but  were  done,  if  not  strictly  in  pur- 
suance of  their  duty  as  surveyors  of  highways,  at  all  events  in  ex- 
ercise of  such  powers  as  surveyors  of  highways  have,  and,  conse- 
quently, that  the  plaintiffs  were  not  entitled  to  compensation.1 

A Colonial  Act,  giving  power  to  make  and  keep  open 
ditches,  drains,  and  watercourses  in  lands  adjoining  any  street 
or  road  in  a certain  district,  provided  that  the  local  authority 
“ shall  make  compensation  to  the  owners  and  occupiers  of  any 
lands  for  any  damage  which  they  may  sustain  through  the 
exercise  of  any  of  the  powers  conferred  by  this  section.”  On 
this  the  Privy  Council  decided  that  when  a drain  had  been 
made  by  the  local  authority,  an  owner  or  occupier  injuriously 
affected  was  entitled  to  compensation,  to  be  assessed  once 
for  all,  both  for  present  damage  and  prospectively  for  future 
damage,  and  without  regard  (so  far  as  procedure  was  con- 
cerned) to  the  question  whether  the  powers  of  the  Act  had 
been  exercised  properly  or  negligently.2 

The  property  affected  need  not  be  purchased  by  the  local 
authority  under  their  compulsory  powers  where  the  injury  to 
it  is  the  subject  of  compensation.3 

Exercise  of  Powers  before  Payment  of  Compensation. — It  is 


(1)  Burgess  v.  Northwich  Local 
Board,  L.  R.  6 Q.  B.  D.  264;  50 
L.  J.  Q.  B.  219;  44  L.  T.  (N.s.) 

154;  29  W.  R.  931;  45  J*  P-  256. 

See  also  Graham  v.  Mayor , drc.,  of 
Newcastle-upon-Tyne , ante , p.  267. 


(2)  President , &=c.,  of  Colac  v. 
Summer  field,  L.  R.  1893,  A.  C.  187  ; 
62  L.  J.  P.  C.  64;  68  L.  T.  (N.s.) 
769. 

(3)  Roderick  v.  Aston  Local 
Board,  ante,  p.  62. 
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38  & 39  Viet.  not-  a condition  precedent  to  the  right  to  enter  upon  lands  that 
^ 55»  s.  3°  » n*  the  damage  to  be  sustained  shall  first  be  measured  and  ascer- 
tained. With  reference  to  a somewhat  similar  provision  in  the 
Highway  Act,  1835,1  it  was  held  that  the  words  in  that  Act  do 
not  make  payment  for  the  damage  a condition  precedent,  for 
the  duty  to  pay  does  not  arise  until  after  the  justices  have  at 
their  special  sessions' settled  the  amount.2  So  again,  where  the 
Thames  Embankment  Act,  1862,  authorized  the  Metropolitan 
Board  of  Works  to  execute  certain  works  in  connection  with 
the  embankment,  “ making  compensation  to  all  persons  having 
any  interest  in  any  wharves,  jetties,  quays,  or  other  property 
taken  for,  or  injuriously  affected  by  such  works,  or  other  the 
exercise  of  the  powers  of  the  Act,”  it  was  held  that  the  payment, 
ascertaining,  or  depositing  the  amount  of  compensation  in  such 
case  was  not  a condition  precedent  to  the  commencement  of 
the  works  which  occasioned  the  damage.3 

Recovery  of  Compensation. — It  is  only  when  the  amount  of 
the  claim  does  not  exceed  ^20  that  it  can  be  recovered  sum- 
marily. In  other  cases,  if  neither  the  fact  of  damage  nor  the 
amount  is  disputed,  but  only  the  liability,  the  claimant’s  remedy 
is  by  mandamus.4 

A rule  for  a mandamus  to  compel  a local  board  to  levy  a rate 
to  satisfy  damages  sustained  by  the  personal  representative  of  a 
deceased  owner  by  reason  of  a sewer  or  drain  having  been 
made  by  the  board,  is  reported  to  have  been  made  absolute, 
but  it  does  not  appear  whether  the  claim  for  damages  arose 
under  the  compensation  clause  or  not.5 

In  the  Burslem  case  the  Court  granted  a mandamus  command- 
ing a local  board  of  health  to  make  compensation  for  damage 
sustained  by  reason  of  their  sinking  shafts  near  to  and  making 
sewers  under  certain  houses  within  their  district.  The  return 
to  the  writ,  alleging  that  the  prosecutor  had  not  specified  the 
amount  claimed,  or  whether  it  was  under  ^20,  whereby  the 
defendants  were  unable  to  know  whether  proceedings  were  to 
be  taken  before  an  arbitrator  or  before  justices,  as  provided  by 
the  Act,  was  held  to  be  a good  return.7  But  a rule  nisi  to 
enter  the  verdict  for  the  defendants  on  the  trial  of  the  issues 
raised  upon  the  mandamus  was  subsequently  discharged  by 
the  Court,  and  it  was  held  that  the  mandamus  was  good,  and 
that  the  prosecutor  was  entitled  to  a verdict  on  the  whole 


(1)  5 & 6 Will.  4,  c.  50,  s.  67. 

(2)  Peters  v.  Clarson , 7 Man.  & G. 
548;  13  L.  J.  M.  C.  153;  8 Jur. 
648. 

(3)  Mcicey  v.  Metropolitan  Board 
of  Works , 33  L.  J.  Ch.  377;  io 
L.  T.  (N.s.)  66  ; 10  Jur.  (N.S.)  333  ; 
12  W.  R.  619.  See  also  Bentley  v. 
Manchester , &=c.,  Railway  Company , 
post , p.  674. 

(4)  Reg.  v.  Burslem  Local  Board , 


1 E.  & E.  1077;  29  L.  J.  Q.  B. 
242;  6 Jur.  (n.s.)  696;  2 L.  T. 
(n.s.)  667  ; 8 W.  R.  584;  Reg.  v. 
Wallasey  Local  Board,  ante,  p.  669. 

(5)  Rowell  v.  Hartlepool,  34  L.  T. 
(o.s.)  232. 

(6)  Reg.  v.  Burslem  Local  Board9 
22  J.  P.  400. 

(7)  Ibid.  29  L.  J.  Q.  B.  21  ; 5 
Jur.  (N.S.)  1394. 
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return,  and  to  a peremptory  mandamus  ; for  as  it  did  not  appear  38  & 39  Viet, 
on  the  return  that  there  was  any  dispute  as  to  the  amount,  the  c-  5S> s-  3°8,  n. 
rest  of  the  allegations  in  the  return  (beyond  the  denial  of  liability, 
which  had  been  found  for  the  prosecutor)  were  immaterial ; 1 
and  this  judgment  was  affirmed  in  the  Exchequer  Chamber.2 

Lord  Campbell,  C.J.,  said  that  a public  body  having  public 
'duties  to  perform  and  public  funds  to  administer  ought  to  ascer- 
tain its  liabilities  cheaply,  and  to  discharge  them  properly.  A 
local  board  of  health  had  constructed  a temporary  drain,  and 
severed  the  connection  of  an  existing  drain  and  a private  drain, 
whereby  damage  was  occasioned  to  the  premises  of  the  owner  of 
the  private  drain.  Compensation  for  the  damage  not  having 
been  made,  a rule  nisi  was  applied  for,  calling  upon  the  board 
to  show  cause  why  a writ  of  mandamus  should  not  issue,  com- 
manding them  to  appoint  an  arbitrator  and  to  make  compensa- 
tion ; and  the  Court  in  making  the  rule  absolute  said  that  the 
duty  to  make  compensation  is  clear,  unless  the  prima  facie 
case  be  answered,  and  that  it  must  be  complied  with.  It  is 
the  duty,  the  Court  said,  of  the  board  to  administer  the  funds 
entrusted  to  them  with  a careful  regard  to  the  interests  of  the 
ratepayers,  and  it  would  be  much  to  be  deplored  if  the  board 
were  in  this  case  to  persist  in  trying  by  the  process  of  a man- 
damus a question  which  might  be  more  cheaply  determined. 

The  counsel  for  such  a body  ought  not  to  be  here  in  such  a 
case  without  authority  to  consent  to  such  a course  as  the  Court 
might  recommend.3 

There  is  no  express  limitation  of  the  time  within  which  a 
claim  for  compensation  under  the  statute  is  to  be  made,  and  it 
appears  from  a case  decided  under  the  Metropolitan  Acts4 
that  the  six  months,’  limitation  of  actions  and  other  proceedings 
does  not  apply.  In  one  case  a claim  for  compensation  in 
respect  of  the  construction  of  a sewer  was  made  and  enforced 
seven  and  a half  years  after  the  sewer  was  constructed.  This 
claim  was  made,  after  the  death  of  the  person  who  had  been 
tenant  for  life,  by  a remainderman,  who  had  a vested  interest 
in  the  land  at  the  time  of  the  construction  of  the  sewer,  and 
might  then  have  made  his  claim  if  he  had  been  aware  of  what 
had  been  done  ; but  as  no  notice  had  been  given  to  him,  and 
he  had  only  recently  become  aware  of  the  existence  of  the 
sewer,  his  claim  was  held  not  to  be  too  late.5  Delay  affords 
an  answer  to  an  application  for  a mandamus ;6  but  it  is 


(1)  Reg.  x.Burslem  Local  Board, 

1 E.  & E.  1077  J 28  L.  J.  Q.  B. 
345;  5 Jur*  (n.s.)  1394;  7 W.  R. 
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(3)  Reg.  v.  Halifax  Local  Board, 

20  J.  P.  51. 

(4)  Del  any  v.  Metropolitan  Board 
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politan  Board  of  Works,  19  C.  B. 
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38  & 39  Viet,  doubtful  whether  it  would  prevent  the  person  sustaining  the 
c.  55>  s.  308,  n.  damage  from  obtaining  and  enforcing  a compensation  award, 
at  any  rate  where  the  damage  is  continuing. 

If  the  fact  of  damage  or  the  amount  has  been  disputed  and 
settled  by  arbitration,  the  award,  on  being  made  a rule  of  Court, 
is  enforceable  by  motion,  unless  the  claimant’s  title  to  the  land 
in  respect  of  which  the  compensation  is  claimed,  is  disputed,  in 
which  case  the  local  authority  are  entitled  to  require  the 
claimant  to  bring  an  action  on  the  award.1 

The  person  who  claims  compensation  is  entitled  to  have  the 
amount  determined  by  arbitration,  even  though  a dispute  exists 
as  to  the  liability  of  those  from  whom  he  seeks  to  recover  com- 
pensation ; and  the  prior  determination  of  that  question  of 
liability  is  not  a condition  precedent  to  the  claimant’s  right  to 
go  to  arbitration  to  settle  the  amount.2 

It  is  well  settled  that  whenever  the  legislature  authorizes  the 
doing  of  a certain  thing,  and  damage  results  from  it,  the  remedy 
is  under  the  provisions  of  the  statute  legalizing  what  otherwise 
would  be  a wrong,  and  not  by  action  at  law.3  Where  under  an 
Act  the  amount  of  any  damages,  costs,  or  expenses  is  directed 
to  be  ascertained  and  recovered  in  a summary  manner,  that 
remedy  is  exclusive,  and  an  action  will  not  lie  for  the  amount.4 

Therefore  if  a local  authority  act  within  the  limits  of  the 
authority  of  an  Act  of  Parliament  which  contains  no  machinery 
providing  compensation  to  persons  who  may  sustain  damage 
thereby,  such  persons  have  no  claim  for  compensation  which 
they  can  enforce  by  action  or  otherwise.  As,  for  instance,  where 
the  Commissioners  of  Sewers  for  the  City  of  London,  and  in 
another  case  where  a metropolitan  vestry,  injured  premises  by 
raising  the  level  of  a street.5 

But  w7here  a Navigation  Act  authorized  the  undertakers  to 
lay  rubbish  taken  from  a river  on  the  adjacent  lands,  making 
satisfaction  for  the  damage,  and  certain  persons  were  named  as 
the  commissioners  to  assess  the  compensation,  it  was  held  that 
after  the  death  of  the  commissioners  so  named,  no  others  hav- 
ing been  appointed  in  their  place,  the  amount  of  compensation 
could  be  assessed  in  an  action ; and  also  that  the  payment  of 
compensation  was  not  a condition  precedent  to  the  deposit  of 
the  rubbish.6 


(1)  Re  Walker  and  Beckenham 
Local  Boards  50  L.  T.  (n.s.)  207; 
48  J.  P.  264. 

(2)  Brierley  Hill  Local  Board  v. 
Pearsall , L.  R.  9 App.  Cas.  595  ; 
54  L.  J.  Q.  B.  25;  51  L.  T.  (n.s.) 
577  ; 33  W.  R.  56 ; 49  J-  P-  84.  . 

(3)  Per  Lord  Cairns,  L.C.,  *in 
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W.  R.  12  ; and  per  Blackburn,  J., 
in  the  Mersey  Docks  Trustees  v. 

Gibbs,  post,  p.  676. 
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Where  injury  is  caused  by  a public  body  acting  in  the  dis- 
charge of  a public  duty,  and  without  negligence,  and  is  the 
inevitable  result  of  what  Parliament  has  authorized  them  to  do, 
they  are  not  to  be  liable  for  the  injury.1 

The  Conservators  of  the  River  Lee,  being  “ authorized  and 
empowered  from  time  to  time  at  their  discretion  ” to  remove 
obstructions  to  the  navigation,  were  held  not  liable  to  an  action 
by  the  owner  of  a barge,  which  had  been  injured  by  coming 
into  contact  with  an  obstruction,  though  the  jury  found  that 
the  obstruction  was  dangerous  and  that  the  commissioners 
ought  to  have  been  aware  that  it  was  likely  to  become 
dangerous,  and  neglected  their  duty.2 

Action  for  Damages. — The  rule  that  compensation  must  be 
claimed  and  recovered  in  the  manner  provided  by  the  statute, 
in  pursuance  of  which  the  act  was  done  which  caused  the 
damage,  only  relates  to  acts  which  are  properly  done  or  works 
which  are  carefully  and  skilfully  executed.  If  there  be  a want 
of  proper  care  and  skill  on  the  part  of  those  executing  the 
works,  an  action  for  the  negligence,  to  recover  damages  for  the 
injury  thereby  sustained,  will  lie.  Therefore  where  works  were 
executed  by  the  Metropolitan  Board  of  Works,  under  the  powers 
conferred  by  the  Metropolis  Management  Act,  185 5, 3 whereby 
a person’s  premises  were  injured,  and  the  jury  found  that  by 
proper  care  and  skill  the  injury  could  have  been  avoided,  it  was 
held  that  to  recover  compensation  for  this  injury  an  action 
would  lie,  and  that  the  plaintiff  was  not  precluded  by  the  pro- 
visions of  the  Act  relating  to  the  recovery  of  compensation  4 
from  maintaining  the  action.5  It  will  be  no  answer  to  an  action 
for  damages  that  the  works  causing  it  were  executed  under  the 
powers  of  an  Act  of  Parliament,  if  the  damage  be  occasioned 
by  the  wrongful  construction,  negligence,  and  improper,  execu- 
tion of  the  works,  and  the  want  of  proper  and  sufficient  acces- 
sories, such  as  drains.6 

The  declaration  in  an  action  charged  that  a local  board  so 
constructed  a sewer  that  quantities  of  filth  and  sewage  matter 
were  poured  in,  upon,  and  about  the  approaches  and  works  con- 
nected with  the  bridge  of  a floating-bridge  company.  It  was 
held,  upon  demurrer,  that  the  declaration  charged  a wrong  not 
within  the  compensation  clause  of  the  Public  Health  Act, 
1848,  and  that  therefore  an  action  might  be  maintained  against 


(1)  Dixon  v.  Metropolitan  Board 
of  Works , L.  R.  7 Q.  B.  D.  418  : 
50  L.  J.  Q.  B.  772 ; 45  L.  T.  (N.s.j 
312;  30  W.  R.  83  546  J.  P.4.  And 
see  London , Brighton  and  South 
Coast  Railway  Company  v.  Truman , 
ante , p.  176. 

(2)  Forbes  v.  Lee  Co7iservancy 
Board , L.  R.  4 Ex.  D.  116;  48 
L.  J.  Ex.  402 ; 27  W.  R.  688. 

(3)  18  & 19  Viet.  c.  120,  s.  135. 

(4)  Ibid.  s.  225. 


(5)  Clothier  v.  Webster , 12  C.  B. 

(N.s.)  790;  31  L.  J.  C.  P.  316;  6 
L.  T.  (N.S.)  461 ; 9 Jur.  (N.S.)  231. 

(6)  Brine  v.  Great  Western  Rail- 
way  Company,  2 B.  & S.  402  ; 31 
L.  J.  Q.  B.  101  ; 8 Jur.  (N.S.)  410 ; 
6 L.  T.  (N.s.)  50 ; 10  W.  R.  341 ; 
26  J.  P.  516.  See  also  Lawrence  v. 
Great  Northern  Railway  Company , 
16  Q.  B.  643 ; 20  L.  J.  Q.  B.  293 ; 
6 Railway  Cas.  656 ; 15  Jur.  652. 
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38  & 39  Viet,  j-he  board.  Per  Lord  Campbell,  C.J. : “Sect.  139  1 clearly 
c.  55>s-  3°  >n-  supposes  that  there  may  be  an  action  for  a wrong,  because  it 
not  only  provides  that  there  shall  be  notice  of  action,  but  also 
that  the  party  to  whom  notice  is  given  may  tender  amends,  and 
pay  money  into  Court.”  2 

The  House  of  Lords  held  that  the  trustees  of  the  Mersey 
Docks  and  Harbour  were  liable  for  damage  occasioned  by  the 
negligence  of  persons  doing  the  business  of  the  trust;  Lord 
Westbury  expressing  his  doubt  whether  Lord  Cottenham  had 
not  in  a previous  case  3 carried  too  far  the  doctrine  of  non- 
liability of  trust  property  for  the  acts  of  trustees  constituting 
a public  body.  In  the  same  case  the  principle  of  liability  for 
negligence  in  the  case  of  an  ordinary  company  4 was  approved 
of,  and  applied  to  a corporate  body  intrusted  by  statute  with  the 
performance  of  a public  duty  and  receiving  therefrom  no  profits 
or  emoluments  for  itself.  It  was  also  laid  down  that  if  know- 
ledge of  the  existence  of  a cause  of  mischief  makes  persons 
responsible  for  the  injury  it  occasions,  they  will  be  equally 
responsible  when,  by  their  culpable  negligence,  its  existence  is 
not  known  to  them.5 

The  Middle  Level  Drainage  Commissioners  in  Norfolk  were 
empowered  and  directed  by  statute  to  make  a cut,  and  make 
and  maintain  at  or  near  its  opening  a sluice,  to  exclude  the 
tidal  waters.  They  were  trustees  for  a public  purpose,  and  act- 
ing without  reward.  The  sluice  was  properly  made,  but  owing 
to  the  absence  of  due  care  and  skill  in  the  persons  employed  by 
them  to  maintain  it,  the  sluice  burst,  whereby  the  tidal  waters 
came  in  and  flooded  the  neighbouring  lands.  There  was  no 
proof  that  the  commissioners  had  negligently  or  improperly 
employed  unskilful  or  incompetent  agents ; but  in  an  action 
at  the  suit  of  the  owners  of  the  neighbouring  lands,  the  Exche- 
quer Chamber,  on  the  authority  of  the  Mersey  Docks  case, 
decided  that  as  there  was  an  absolute  duty  imposed  on  the 
commissioners  of  maintaining  the  sluice,  they  were  liable  for  the 
damage  caused  by  the  negligent  performance  of  that  duty  by 
their  servants.6 

In  an  action  against  a local  board  for  negligently  permitting 
a footpath  to  remain  unfenced,  by  which  the  plaintiffs  husband 
fell  into  an  adjoining  goit  and  was  drowned,  the  Court  held  that 
the  goit  was  not  a hole  within  the  meaning  of  sect.  83  of  the 
Towns  Improvement  Clauses  Act,  1847, 7 and  that  there  was  no 


(1)  n & 12  Viet.  c.  63,  s.  139, 
which  corresponded  to  sect.  264  of 
the  present  Act. 

(2)  Southampton  and Itchin  Float- 
ing Bridge  Company  v.  Southamp- 
ton Local  Board , 4jur.  (N.S.)  1299  ; 
28  L.  J.  Q.  B.  41. 

(3)  Duncan  v.  Findlater , 6 Cl.  & 
Fin.  894. 

(4)  Parnaby  v.  The  Lancaster 

Canal  Company , 11  A.  & E.  223. 


(5)  Mersey  Docks  and  Harbour 
Board  Trustees  v.  Gibbs , L.  R.  1 

H.  L.  93;  35  L.  J.  Ex.  225  ; 14 
L.  T.  (N.S.)  677  ; 12  Jur.  (N.S.) 
571  ; 14  W.  R.  872  ; 30  J.  P.  467. 

(6)  Coe  v.  Wise, , L.  R.  1 Q.  B. 
711  ; 37  L.  J.  Q.  B.  262;  14  L.  T. 
(N.S.)  891;  14W.R.  865;  30  J.  P. 
484  ; 7 B.  & S.  831. 

(7)  10  & 11  Viet.  c.  34,  s.  83, 
post. 
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absolute  duty  to  fence  under  the  provisions  of  the  Public  Health  38  &'39  Vict- 
Act,  1848, 1 which  corresponded  to  sect.  149  of  the  present  c*  55> s*  3o8> n- 
Act.  The  Court  declined  to  express  any  opinion  on  the  point 
whether,  if  there  had  been  negligence  in  the  defendants  in 
the  course  of  their  public  duty,  any  action  would  have  lain 
against  them  at  the  suit  of  the  plaintiff.2 

Damages  were  recovered  from  improvement  commissioners 
for  the  injury  caused  by  sewage  flowing  up  the  plaintiff’s  drain 
for  want  of  a flap  at  its  junction  with  a new  sewer  made  by  the 
the  commissioners  in  substitution  for  an  old  sewer,  with  which 
the  drain  had  been  connected,  and  which  had  had  a flap  at 
the  junction.3 

In  an  action  for  damages  against  a metropolitan  vestry  for 
injuring  gas  pipes  laid  under  a street  by  the  use  of  heavy  steam 
rollers,  and  for  an  action  to  restrain  the  use  of  such  rollers, 

Grove,  J.,  left  it  to  the  jury  to  say  whether  the  use  of  the  rollers 
was  reasonable  and  proper  as  regards  the  surrounding  circum- 
stances, considering  the  character  of  the  traffic  and  of  the  dis- 
trict and  the  roads  that  the  vestry  had  to  repair,  and  whether 
the  gas-pipes  were  reasonably  made  and  proper  for  bearing 
the  effects  of  the  ordinary  traffic.4  And  a district  council  were 
held  by  the  Court  of  Appeal  liable  for  damage  caused  by  an 
explosion  of  gas  that  had  escaped  from  a gas  main,  which  had 
been  broken  by  the  negligence  of  their  contractor  in  the  course 
of  constructing  a sewer  for  them.5 

It  was  held  that  there  was  evidence  of  negligence  on  the 
part  of  a gas  company,  where  an  explosion  of  gas  had  occurred 
and  injured  a passenger  in  the  street,  and  the  gas  which  ex- 
ploded having  accumulated  for  two  or  three  days  after  the 
company’s  main  under  the  street  had  been  cracked  by  the 
weight  of  the  traffic  in  consequence  of  an  excavation  made 
near  to  it  by  the  Commissioners  of  Sewers,  the  company  not 
having  had  notice  of  the  intention  to  make  the  excavation  and 
not  having  been  aware  of  its  having  been  made  and  no  one 
having  attended  to  represent  them  when  it  was  made.6 

Upon  the  occasion  of  a rainfall  unprecedented  for  many 
years,  there  was  imminent  peril  of  a navigation  company’s 
canal  bursting  : and  the  company,  in  order  to  prevent  it,  raised 
a sluice  by  which  a large  quantity  of  water  escaped  into  a 
neighbouring  brook,  and  ultimately  flowed  into  some  collieries 


(1)  11  & 12  Vict.  c.  63,  s.  68. 

(2)  Wilson  v.  Mayor , <5rc.,  of 
Halifax , L.  R.  3 Ex.  114;  37  L.  J. 
Ex.  44;  17  L.  T.  (N.s.)  660;  16 
W.  R.  707 ; 32  J.  P.  230. 

(3)  Ruck  v.  Williams , 3 H.  & N. 
308;  27  L.  J.  Ex.  357. 

(4)  Gaslight  and  Coke  Company 
v.  Vestry  of  St.  George,  Hanover 

Square,  3 Times  L.  R.  581  : and 

see  Gaslight  and  Coke  Company  v. 


Vestry  of  St.  Mary  Abbotts,  Kensing- 
ton, L.  R.  15  Q.  B.  D.  I ; 54  L.  T. 
Q.  B.  414;  53  L.  T.  (N.s.)  457; 
33  W.  R.  892;  49  J.  P.  469. 

(5)  Hardaker  v.  Idle  District 
Council,  L.  R.  1896,  I Q.  B.  335  ; 
66  L.  J.  Q.  B.363;  74L.T.  (n.s.) 
69  ; 44  W.  R.  323  ; 60  J.  P.  196. 

(6)  Price  v.  South  Metropolitan 
Gas  Company , 65  L.  J.  Q.  B.  126. 
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38  & 39  Viet,  of  the  plaintiffs,  and  destroyed  their  works.  It  was  found  that, 
c-  55>  s.  30  , n.  •£  re]  jef  hac[  not  been  afforded  to  the  canal  banks  at  this  time,  an 
inundation  must  have  very  shortly  ensued,  which  would  have 
equally  destroyed  the  plaintiffs’  works,  and  also  caused  far 
greater  devastation  to  property  and  probably  loss  of  life  through- 
out a very  wide  area ; that  the  course  adopted  by  the  company 
was  prudent  and  proper,  and  the  only  effectual  measure  which 
was  possible  in  the  emergency.  The  plaintiffs  claimed  alter- 
natively damages,  or  compensation  under  the  company’s  Act, 
which  provided  for  satisfaction  to  be  made  for  injury  or  damage 
alleged  to  be  sustained  by  reason  of  carrying  into  effect  its 
provisions.  It  was  held,  that  the  plaintiffs’  injury  was  by  the 
finding  due  not  to  the  company’s  wrongful  acts,  nor  to  the  effect 
of  any  of  the  provisions  of  the  special  Act,  but  to  vis  major,  or 
an  act  of  God,  and  that,  as  in  any  event  the  plaintiffs’  works 
would  have  been  equally  destroyed,  the  immediate  damage 
caused  by  the  company  raising  the  sluice  was  injuria  absque 
damno  and  irrecoverable.1 

A sewer  had  been  constructed  under  certain  local  Acts, 
which  empowered  the  then  local  authority  to  cause  such  sewers 
as  they  should  think  necessary  to  be  made,  repaired,  and 
cleaned.  Some  forty  years  afterwards,  during  a violent  thunder- 
storm, the  sewer  burst  under  a cellar  communicating  with  a 
house.  The  lower  rooms  of  the  house  were  flooded,  and  even- 
tually the  whole  house  fell  down.  In  an  action  by  the  owner 
against  the  urban  sanitary  authority,  the  jury  found  that  the 
bursting  of  the  sewer  was  caused  by  defects  in  its  original  con- 
struction and  the  omission  of  the  defendants  to  take  reasonable 
means  to  discover  such  defects ; also  that  the  ignorance  of  the 
defendants  as  to  any  defect  in  the  sewer  was  due  to  the  omission 
on  their  part  to  take  reasonable  means  to  discover  it.  Judg- 
ment was  given  by  Stephen,  J.,  for  the  plaintiff,  on  the  grounds 
that  the  defendants  were  under  a legal  duty  to  use  the  powers 
given  them  by  statute  to  keep  the  sewer  in  proper  order,  and 
from  time  to  time  to  inform  themselves  as  to  its  condition ; that 
the  local  Act  gave  them  a power  to  cause  the  sewer  to  be 
cleansed  and  repaired,  and  that  the  common  law  superinduced 
upon  that  power  a duty  to  use  it  and  to  use  all  reasonable 
means  to  inform  themselves  whether  there  was  occasion  to  do 
so  ; and  that  the  findings  of  the  jury  showed  that  the  defendants 
omitted  to  perform  this  duty  and  so  were  negligent.2  The 
Court  of  Appeal,  however,  reversed  the  judgment, ' on  the 
grounds  that  there  was  no  common  knowledge  with  respect  to  a 
sewer,  and  in  the  absence  of  evidence  upon  the  point,  the  jury 
ought  not  to  have  found  a -verdict  of  actionable  negligence 
against  the  defendants,  the  burden  of  proof  lying  upon  the 


(i)  Thomas  v.  Proprietors  of 
Birmingham  Canat  Navigation , 49 

L.  J.  Q.  B.  851;  43  L.  T.  (N.s.) 
435;  45  J-  P-  21. 


(2)  Fleming  v.  Mayor , &=c.,  of 
Manchester , 44  L.  T.  (N.S.)  517  ; 
45  J-  P-  423. 
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plaintiffs,  to  show  that  the  defendants  were  guilty  of  negligence  in  38  & 39  Viet, 
not  making  periodical  examination  and  inspection  of  the  sewer.1  c'  55* s*  3°  > n 

But  where  it  was  admitted  that  a sewer  was  originally  in- 
sufficient, Lord  Russell,  C.J.,  ruled  that  a person  injured  by 
the  overflow  of  sewage  from  it  was  entitled  to  damages.2 

A district  board  under  the  Metropolis  Management  Act, 

1855,  were  held  not  empowered  to  pollute  water  flowing  through 
the  land  of  another  person,  and  they  were  therefore  liable  to  an 
action  at  the  suit  of  the  owner  of  such  land,  who  was  conse- 
quently not  bound  to  proceed  for  redress  by  seeking  compen- 
sation under  that  statute.  It  made  no  difference  in  this  respect 
that  the  works  executed  by  the  district  board  were  necessary 
for  the  abatement  of  a nuisance,  even  on  the  land  of  the  person 
injured ; nor  that  the  water  thus  polluted  lay  outside  the  district 
over  which  the  authority  of  the  district  board  extended.3 

A waterworks  company  that  had  power  to  take  water  from 
certain  springs,  and  had  made  a compensation  reservoir  for 
some  millowners,  whose  rights  were  reserved  by  the  special 
Act,  had  no  right  to  foul  the  water  against  the  millowners. 

It  was  doubted  in  that  case  whether  sect.  6 of  the  Waterworks 
Clauses  Act,  1847, 4 gave  any  compensation  for  injury  to  the 
lands  of  third  persons  caused  by  works  constructed  upon  land 
which  the  company  had  taken  by  consent.5 

If  a person  brings  or  accumulates  on  his  land  anything  which, 
if  it  should  escape,  may  cause  damage  to  his  neighbour,  he  does 
so  at  his  peril.  If  it  does  escape  and  causes  damage,  he  is 
responsible,  however  careful  he  may  have  been,  and  whatever 
precautions  he  may  have  taken  to  prevent  the  damage,  unless 
the  escape  is  the  consequence  solelv  of  vis  major , or  the  act 
of  God.6 

The  doctrine  in  Fletcher  v.  Rylands  has,  however,  been  held 
not  to  apply  to  a body  having  statutory  authority  to  do  what 


(1)  Fleming  v.  Mayor , &c.,  of 
Manchester , Times  newspaper,  27  th 
June,  1882. 

(2)  Touzeau  v.  Slough  Urban  Dis- 
trict Council , 60  J.  P.  103. 

(3)  Cator  v.  Lewisham  District 
Board,  5 B.  & S.  1 1 5 ; 34  L.  J.  Q.  B. 
74;  II  Jur.  (N.s.)  340;  13  L.  T. 
(N.S.)  212;  13  W.  R.  254. 

(4)  10  & ii  Viet.  c.  17,  s.  6. 

(5)  Clowes  v.  Staffordshire  Pot- 
teries Waterworks  Co.,  L.  R.  8 Ch. 
125  ; 42  L.  J.  Ch.  107  ; 27  L.  T. 
(n.s.)  521  ; 21  W.  R.  32. 

(6)  Fletcher  v.  Rylands , L.  R.  3 
H.  L.  330 ; 37  L.  J.  Ex.  161  ; 19 
L.  T.  (N.S.)  220  ; Fletcher v.  Smith, 
L.  R.  2 App.  Cas.  781  ; S.C.  nom. 
Smith  v.  Musgrave,  47  L.  J.  Ex.  4 ; 
s.c.  nom.  Musgrave  v.  Smith , 37 
L.  T.  (N.S.)  367 ; and  Nicholls  v. 
Marsland,  L.  R.  2 Ex.  D.  1 ; 46 
L.  J.  Ex.  174  5 35  L.  T.  (n.s.)  725; 


25  W.  R.  173.  See  also  Ross  v. 
Fedden , L.  R.  7 Q.  B.  661 ; 41 
L.  J.  Q.  B.  270;  26  L.  T.  (n.s.) 
966,  which  related  to  the  escape  of 
water  from  a higher  to  a lower 
floor  of  a house  : Wilson  v.  Waddell , 
L.  R.  2 App.  Cas.  95  ; 35  L.  T. 
(N.S.)  639,  which  related  to  the 
working  of  a mine  in  such  a manner 
that  the  surface  water  flowed  through 
fissures  and  found  its  way  into  a 
neighbouring  mine ; Tennant  v. 
Goldwin,  ante,  p.  117,  which  related 
to  an  escape  of  sewage  into  ad- 
joining premises ; and  National 
Telephone  Co.  v.  Baker,  L.  R.  1893, 
2 Ch.  186;  62  L.  J.  Ch.  699;  68 
L.  T.  (n.s.)  283;  57  J.  P.  373, 
which  related  to  the  creation  and 
discharge  of  an  electrical  current 
beyond  the  control  of  the  person 
creating  it. 
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38  & 39  Viet, 
c.  55»s.  308,  n. 


it  has  done.1  A waterworks  company  were  therefore  held  not 
to  be  liable  for  damage  caused  by  the  bursting  of  one  of  their 
water-pipes,  the  jury  having  expressly  found  that  they  were  not 
guilty  of  any  negligence.2 

As  to  what  is  an  act  of  God,  Fry,  J.,  said  : “ The  mere  fact 
that  a phenomenon  has  happened  once,  when  it  does  not  carry 
with  it  or  import  any  probability  of  a recurrence — when,  in 
other  words,  it  does  not  imply  any  law  from  which  its  recurrence 
can  be  inferred — places  that  phenomenon  out  of  the  operation 
of  the  rule  of  law  with  regard  to  the  act  of  God.  In  order 
that  the  phenomenon  should  fall  within  that  rule  it  is  not,  in 
my  opinion,  necessary  that  it  should  be  unique,  that  it  should 
happen  for  the  first  time  ; it  is  enough  that  it  is  extraordinary,, 
and  such  as  could  not  reasonably  be  anticipated.”  3 

A local  board  were  liable  to  a person  who,  when  passing 
along  the  highway,  was  injured  by  reason  of  the  servants  of  the 
board  negligently  leaving  a heap  of  stones  upon  the  highway.4 

An  urban  authority,  however,  or  a metropolitan  vestry  or 
district  board,  are  in  the  same  position  with  respect  to  actions, 
for  non-repair  of  a highway  as  the  inhabitants  of  the  parish  or 
surveyor  of  highways,  and  therefore  an  action  against  them 
will  not  lie  for  damage  occasioned  by  the  mere  non-repair  of  a 
highway.5 

Formerly  commissioners  acting  under  the  Towns  Improve- 
ment Clauses  Acts,  1847,6  were  held  liable  to  an  action  in  their 
corporate  capacity,  at  the  suit  of  a person  who  had  suffered 
damage  from  a highway  being  allowed  by  them  to  remain  in  a 
dangerous  condition,  because  that  Act  cast  on  them  the  duty 
of  repairing  the  highway,  and  rendered  them  indictable  if  they 
did  not  repair  it.7  The  House  of  Lords,  however,  approved 
the  principle  that  in  every  case  the  liability  of  a body  created 
by  statute  must  be  determined  upon  a true  interpretation  of 
the  statutes  under  which  it  is  created,8  and  the  Privy  Council 
subsequently  held  that  against  such  a body  no  action  lies  for 
mere  nonfeasance  except  in  regard  to  a duty  imposed  upon 
them  by  the  statute  towards  the  person  injured  by  the  negligent 


(1)  Dunn  v.  Birmingham  Canal 
Company , L R.  8 Q.  B.  42  ; 42 
L.  J.  Q.  B.  34  ; 21  W.  R.  266. 

(2)  Green  v.  Chelsea  Waterworks 
Conipany , 70  L.  T.  (n.s.)  547. 

(3)  Nitro- Phosphate  and  Odam's 
Chemical  Manure  Company  v. 
London  a?id  St.  Katharine' s Dock 
Company , L.  R.  9 Ch.  D.  503; 
27  W.  R.  267. 

(4)  Foreman  v.  Mayor,  &c.,  of 

Canterbury , L.  R.  6 Q.  B.  214;  40 

L.  J.  Q.  B.  138;  24  L.  T.  (n.s.) 

385  ; 19  W.  R.  719  ; in  which  Holli- 

day v.  St.  Leonard,  Shoreditch,  n 
C.  B.  (n.s.)  192;  30  L.  J.  C.  P. 
361 ; 8 Jur.  (N.s.)  79  J 9 W.  R.  694, 
was  considered  to  be  overruled. 


See  also  Penny  v.  Wimbledon  If. 
D.  C.,  post , p.  682. 

(5)  Gibson  v.  Preston  {Mayor* 
&c.,  of),  L.  R.  5 Q.  B.  218;  39 
L.  J.  Q.  B.  131  ; 22  L.  T.  (n.s.> 
293;  18  W.  R.  689;  34  J-  P- 
342;  10  B.  & S.  942  ; Parsons  v. 
St.  Matthew,  Bethnal  Green,  L.  R. 
3 C.  P.  56;  37L.J.  C.  P.  62;  1.7 
L.  T.  (N.s.)  211 ; 16  W.  R.  85. 

(6)  10  & 11  Viet.  c.  34,  s.  49. 

(7)  Hartnall  v.  Ryde  Commis- 
sioners, 4 B.  & S.  361  ; 33  L.  J. 
Q.  B.  39;  8 L.  T.  (N.s.)  574;  1* 
W.  R.  963. 

(8)  Mersey  Docks  v.  Gibbs,  ante , 
p.  676. 
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omission  to  perform  the  duty,  and  decided  that  a body  merely  38  & 39  Viet, 
under  a duty  to  maintain  the  retaining  wall  of  a road  for  c‘  55>s*  3°  >n* 
purposes  of  road  conservancy,1  and  another  under  a similar 
duty  to  repair  a bridge,2  were  not  liable  to  persons  injured  in 
consequence  of  their  neglect  to  repair ; and,  following  the 
decision  of  the  House  of  Lords  in  the  Newmarket  case,3  they 
dissented  from  the  proposition  that  whenever  persons  could  be 
proceeded  against  by  way  of  indictment  for  non-repair,  an 
action  against  them  would  lie  at  the  suit  of  any  one  sustaining 
special  damage.4  So  also  Lord  Russell,  C.J.,  held  that  the 
neglect  by  the  London  County  Council  of  their  duty  to  lop 
trees  growing  in  a public  park,  placed  under  their  control  by 
statute,  and  overhanging  the  adjoining  road,  was  mere  non-feas- 
ance, and  did  not  render  them  liable  to  an  action  by  a traveller 
on  a tramcar  who  was  injured  by  a branch  of  one  of  the  trees.5 

On  the  other  hand,  where  the  parties  charged  with  the  non- 
feasance are  under  an  obligation  to  an  individual  member  of 
the  public  to  perform  the  duty,  as  for  instance,  where  the  duty 
is  to  be  performed  for  remuneration,  their  neglect  of  the  duty 
will  afford  a cause  of  action  to  the  person  injured.6 

Where  an  iron  grid,  through  which  water  ran  from  the  road 
into  a sewer  of  the  local  board,  was  left  broken  for  six  months, 
whereby  the  plaintiff’s  horse  was  injured,  the  local  board  were 
held  liable  as  the  sewer  authority.7  And  in  another  case  an 
accident  having  occurred  by  reason  of  the  faulty  filling  up  of  a 
trench  for  a sewer  by  the  local  board’s  contractor,  the  board 
were  held  liable  in  their  joint  capacity  of  highway  and  sewer 
authority.8 

So,  where  the  grating  of  a sewer  had  been  left  projecting 
above  the  surface  of  a highway,  either  from  its  being  too 
high,  or  the  roadway  being  too  low,  so  as  to  cause  a horse  to 
trip  up  and  fall,  and  thus  to  be  injured,  and  the  owner  of  the 
horse  had  obtained  a writ  of  mandamus  to  the  local  authority 
to  whom  the  sewer  belonged  to  pay  the  compensation  which 


(1)  Gibraltar  Sanitary  Commis- 
sioners v.  Orjila , L.  R.  15  A.  C. 
400  ; 59  L.  J.  P.  C.  95,  63  L.  T. 
(n.s.)  58. 

(2)  Pictou  Municipality  v.  G elder t, 
L.  R.  1893,  A-  C.  524;  63  L.  J. 
P.  C.  37  ; 69  L.  T.  (N.s.)  510; 
42  W.  R.  1 14. 

(3)  Cowley  v.  Newmarket  Local 
Board,  ante , p.  288. 

(4)  Municipal  Council  of  Sydney 
v.  Bourke,  L.  R.  1895,  A.  C.  442; 
64  L.  J.  P.  C.  140  ; 72  L.  T.  (N.s.) 
605  ; 59  J-  P-  659- 

(5)  Tregellas  v.  Lon  do  ft  County 
Council , 14  Times  L.  R.  55* 

(6)  Brabant  v.  King , 44  W.  R. 


157 


(7)  White  v.  Hindi ey  Local  Board, 


L.  R.  10  Q.  B.  219;  44L.J.  Q.  B. 
114;  23W.R.651;  32  L.  T.  (N.s.) 
460,  followed  and  confirmed  in 
Blackmore  v . Vestry  of  Mile  End  Old 
Town , L.  R.  9 Q.  B.  451 ; 51  L.  J. 
Q.  B.  496;  46  L.  T.  (N.s.)  869; 
30  W.  R.  740. 

(8)  Smith  v.  West  Derby  Local 
Board , L.  R.  3 C.  P.  D.  423;  47 
L.  J.  C.  P.  607;  38 L.  T.  (N.s.)  716; 
27  W.  R.  137  ; see  also  the  case  of 
The  Borough  of  Bathurst  v.  Mac- 
pherson,  before  the  Privy  Council, 
L.  R.  4 App.  Cas.  256;  48  L.  J. 
P.  C.  61  ; 41  L.  T.  (N.s.)  778; 
distinguished  in  Municipality  of 
Pictou  v.  Geldert , and  Municipal 
Cou7icil  of  Sydney  v.  Bourke , supra . 
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38  & 39  Viet,  had  been  awarded  by  an  arbitrator.  It  was  held  that  the  case 
£-55>s*3°o> n-  was  one  not  for  compensation,  but  for  an  action  grounded  on 
negligence,  as  the  facts  alleged  showed  that  the  defect  arose 
not  necessarily  from  carrying  out  the  powers  of  the  Act,  but 
from  negligent  and  improper  execution  of  them.1  Again,  the 
diversion  of  sewage  by  a local  authority  from  one  drain  or  sewer 
to  another  which  was  already  surcharged  with  sewage,  whereby 
damage  was  caused,  was  held  to  be  actionable.2 

But  where  the  local  authority  had  given  notice  to  an  owner 
to  connect  his  drains  with  the  main  sewer,  and  he  had  accord- 
ingly dug  .a  trench  in  the  road,  and  after  making  the  connection 
to  the  satisfaction  of  the  surveyor,  filled  up  the  trench,  the 
local  authority  were  not  liable  for  an  accident  caused  by  the 
soil  in  the  trench  subsiding;  for  the  notice  did  not  make  the 
owner  their  agent.3  A district  council  were,  however,  liable  for 
the  negligence  of  a contractor  whom  they  had  employed  to 
repair  a road,  and  who  had  left  an  unprotected  heap  of  soil 
upon  it.4  In  an  action  against  a waterworks  company  for  an 
Injury  caused  by  negligence  in  fixing  a stop-cock  and  box  in 
the  pavement,  in  connection  with  the  communication  pipe  to 
a house,  the  plaintiff  was  non-suited,  but  a new  trial  was  sub- 
sequently granted  on  the  ground  that  there  was  evidence  of 
negligence,  the  stop-cock  being  dangerous  to  passers-by,  and 
being  used  by  the  company,  although  it  was  originally  fixed  by 
the  consumer.5 

The  Court  of  Appeal  held  that  a water  company,  authorized 
or  obliged  by  Act  of  Parliament  to  maintain  a water-plug  in  a 
highway,  is  not  liable  for  damage  sustained  by  a person  who 
falls  over  the  plug  by  reason  of  the  road  having  worn  away 
round  it,  the  plug  itself  being  in  good  order.6  And  subse- 
quently in  a case  where  a person  sustained  damage  in  conse- 
quence of  the  cover  of  a manhole  to  a sewer  projecting  above 
the  level  of  the  road,  by  reason  of  the  road  having  been  worn 
away  and  not  having  been  made  up  to  the  level  of  the  cover, 
and  not  by  reason  of  any  fault  in  the  construction  of  the  cover, 
the  Court  of  Appeal  decided  that  the  corporation,  who  were 
both  sewer  and  highway  authority,  were  under  no  liability. 


(1)  Reg.  v.  Ware  Rural  Sanitary 
Authority , M.  S.,  Q.  B.  D.  13th 
March,  1880. 

(2)  Dent  v.  Bournemouth  Cor- 
poration, 66  L.  J.  Q.  B.  395. 

(3)  Steel  v.  Dartford  Local  Board, 
60  L.  J.  Q.  B.  256. 

(4)  Penny  v.  Wimbledon  Urban 
District  Council , L.  R.  1898,  2 

Q.  B.  212;  67  L.  J.  Q.  B.  754  ; 78 
L.  T.  (n.s.)  748.  In  this  case  it 
was  held  that  payment  into  Court 
by  the  contractor  of  a sum  exceed- 
ing the  damages  awarded  afforded 
no  defence  to  the  council. 

(5)  Strute  v.  Southwark  and 


Vauxhall  Water  Company , 53 

J.  P.  424. 

(6)  Moore  v.  Lambeth  Waterworks 
Company^  L.  R.  17  Q.  B.  D.  462; 
55  L.  J.  Q.  B.  304;  55  L.  T.  (N.s.) 
309;  34  W.  R.  559  ; 50  J-  P-  756. 

(7)  Tho7npson  v.  Mayor , &c.,  of 
Brighton , and  Oliver  v.  Horsham 
Local  Board)  L.  R.  1894,  1 Q.  B. 
332;  63  L.  J.  Q.  B.  181  ; 70L.T. 
(n.s.)  206  ; 42  W.  R.  161  ; 58  J.  P. 
297,  overruling  Kent  v.  Worthing 
Local  Board)  L.  R.  10  Q.  B.  D. 
118;  52LJ.  Q.  B.  77;  48  L.  T. 
(n.s.)  362  j 47  J.  P.  23. 
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When  damage  is  caused  to  land  by  the  removal  of  minerals  & 39  Viet 
and  consequent  subsidence,  the  owner  has  a cause  of  action  c-55>s*3°  >n- 
whenever  and  as  often  as  such  damage  takes  place,1  the  original 
excavation  not  being  the  cause  of  action,  but  the  damage 
proceeding  from  it.2 

Action  for  Injunction . — Where  a public  body  are  proceeding 
to  break  a statutory  provision,  an  injunction  is  as  of  right,  and 
evidence  that  no  one  will  be  injured  is  useless.3 

Unless  an  actual  injury  results  to  a private  individual  himself, 
from  the  excessive  exercise  of  the  powers  of  a local  board,  it 
would  seem  that  he  cannot  restrain  the  board  by  injunction 
from  proceeding  with  the  works ; if,  however,  there  be  such  an 
exercise  of  excessive  powers,  the  Attorney-General,  on  behalf 
of  the  public,  may  proceed  against  the  board  for  disregarding 
the  provisions  of  the  Act  of  Parliament.4 

The  owner  of  land  within  the  metropolitan  area,  through 
which  there  ran  a watercourse,  which  he  said  was  a private 
drain,  but  which  the  vestry  of  the  parish  said  was  a public 
sewer,  took  up  part  of  the  watercourse  ; whereupon  the  vestry 
summoned  him  before  a police  magistrate  and  recovered  penal- 
ties. He  refused  to  restore  the  watercourse,  and  the  vestry 
gave  notice  of  their  intention  to  enter  and  reinstate  the  sewer, 
but  instead  of  acting  upon  this  notice,  they  issued  another 
summons  under  the  same  statute.  The  owner  in  an  action  in 
the  Chancery  Division,  stating  the  above  facts,  but  not  alleging 
that  the  vestry  were  intending  to  enter  his  land,  claimed  an  in- 
junction to  restrain  them  from  entering  it.  It  was  held,  that  as 
the  intention  of  the  defendants  to  enter  was  neither  sufficiently 
alleged  nor  sufficiently  proved,  this  claim  failed.  As  to  a 
further  claim  for  an  injunction  to  restrain  the  vestry  from 
taking  proceedings  in  the  police  courts ; it  was  held  that,  whilst 
a , court,  having  before  it  a case  within  its  own  jurisdiction 
involving  a question  which  may  be  decided  by  magistrates, 
will  grant  an  injunction,  yet  where  the  legislature  has  pointed 
out  a proceeding  before  magistrates  as  the  appropriate  remedy, 
it  will  not  generally  interfere  by  injunction.5 

A local  board,  assuming  to  act  under  the  authority  of  sect.  39, 
erected  a public  urinal  partly  upon  a highway  and  partly  upon 
a strip  of  land  belonging  to  the  plaintiff,  and  so  near  to  her 
adjoining  land  as  to  be  a nuisance  to  her  and  her  tenants  and 


(1)  Darley  Main  Colliery  Com - 
pa?iy  v.  Mitchell , L.  R.  11  App. 
Cas.  127;  55  L.  J.  Q.  B.  529;  54 
L.  T.  (N.S.)  882 ; followed  in 
Crumble  v.  Wallsend  Local  Board, 
L.  R.  1891,  I Q.  B.  503  ; 60  L.  J. 
Q.  B.  392  ; 64  L.  T.  (n.s.)  490  ; 
55  J*  P.  421. 

(2)  Backhouse  v.  Bonomi , 9 H.  L. 

Cas.  503;  34  L.  J.  Q.  B.  181  ; 4 

L.  T.  (N.s.)  754. 


(3)  Attorney-General  v.  Cocker- 
mouth  Local  Board,  L.  R.  18  Eq. 
172  j 44  L.  J.  Ch.  118  ; 30  L.  T. 
(n.s.)  590;  22  W.  R.  619. 

(4)  Ware  v.  Regent's  Canal  Com- 
pany, 3 De  G.  & J.  212  ; 28  L.  J. 
Ch.  153;  5 Jur.  (N.S.)  25. 

(5)  Stannard  v.  Vestry  of  St. 
Giles,  Camberwell , L.  R.  20  Ch.  D. 
190;  51  L.  J.  Ch.  629;  46  L.  T. 
(N.S.)  243  ; 30  W.  R.  693. 


38  & 39  Viet, 
c.  55,  s.  308,  n. 
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to  depreciate  the  value  of  her  property.  It  was  held  that  this 
was  not  a matter  in  respect  of  which  the  plaintiffs  remedy  was 
by  compensation  under  sect.  308  of  the  Act,  but  that  she  was 
entitled  to  a mandatory  injunction  to  restrain  the  board  from 
continuing  the  urinal  upon  her  land  or  so  near  thereto  as  to 
cause  injury  or  annoyance  to  her  or  her  tenants.  The  plaintiff, 
in  the  same  case,  had  land  upon  which  an  inn  and  some 
stabling  were  erected.  These  stood  back  from  the  highway, 
and  in  front  of  them  was  an  open  space  (forming  part  of  the 
same  land)  which  had  been  left  open  to  and  on  a level  with  the 
highway,  until  the  board,  in  exercise  of  their  powers  under 
sect  149,  and  for  the  convenience  of  the  public,  placed  kerb- 
stones and  a raised  footpath  at  the  side  of  the  highway,  leaving 
openings  so  that  carriages  could  still  pass  at  convenient  places 
to  and  from  the  plaintiff’s  land  and  premises.  On  this  part  ot 
the  case  it  was  held  that  the  plaintiff  was  not  entitled  to  an 
injunction  directing  the  defendants  to  remove  the  kerbstones, 
but  that  in  the  absence  of  any  unreasonable  conduct  the 
remedy  would  be  by  compensation  under  sect.  3C8.1 

A claim  for  compensation  made  at  a time  when  both  parties 
assumed  that  the  acts  causing  the  injury  were  authorized  by 
statute,  it  was  held,  was  not  to  be  regarded  as  an  acquiescence 
so  as  to  preclude  the  person  sustaining  the  injury  from  recover- 
ing damages  in  lieu  of  an  injunction.2 

Further,  with  regard  to  injunctions  to  restrain  local 
authorities  from  causing  injury  or  nuisance  in  the  exercise  of 
their  powers,  see  the  notes  to  sect.  17. 

Personal  Liability. — Members  and  officers  of  local  authorities, 
and  persons  acting  under  the  direction  of  local  authorities,  are 
protected  by  sect.  265  from  personal  liability  for  acts  done  by 
them  bona  fide  for  the  purpose  of  executing  this  Act. 

Sect.  309.  If  any  officer  of  any  trustees  commissioners 
or  other  body  of  persons  intrusted  with  the  execution  of 
any  local  Act,  whether  acting  exclusively  under  the  local 
Act,  or  partly  under  the  local  Act  and  partly  under  the 
Local  Government  Acts,  or  any  officer  of  any  sanitary 
authority  under  the  sanitary  Acts  by  this  Act  repealed, 
or  of  any  local  authority  under  this  Act,  is,  by  or  in 
pursuance  of  the  Public  Health  Act,  1872,  or  of  this  Act, 
or  of  any  provisional  order  made  in  pursuance  of  either 
of  those  Acts,  removed  from  his  office,  or  deprived  of  the 
whole  or  part  of  the  emoluments  of  his  office,  and  does 
not  afterwards  receive  remuneration  to  an  equal  amount 
in  respect  of  some  office  or  employment  under  or  by 
the  authority  of  any  district  under  this  Act,  the  Local 

(i)  Sellors  v.  Matlock  Bath  Local  (2)  Pentney  v.  Lynn  Paving  Com- 
Poardy  L.  R.  14  Q.  B.  D.  928;  52  missionersy  12  L.  T.  (N.s.)  818;  13 
L.  T.  (N.s.)  762.  W.  R.  983. 
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Government  Board  may  by  order  award  to  such  officer  38  & 39  Viet, 
such  compensation  as  the  said  board  may  think  just ; and  c‘  s*  3°9' 
such  compensation  may  be  by  way  of  annuity  or  other- 
wise, and  shall  be  paid  by  the  local  authority  of  the 
district  in  which  such  officer  held  his  office  out  of  any 
rates  applicable  to  the  general  purposes  of  this  Act 
within  that  district. 

Note. — Repealed  Acts. — “ The  Local  Government  Acts  ” 
are,  by  Schedule  V.  Part  I.,  the  Public  Health  Act,  1848,  the 
Local  Government  Act,  1858,  and  the  Local  Government 
Amendment  Acts,  1861  and  1863.1  A list  of  “the  Sanitary 
Acts  by  this  Act  repealed  ” is  given  in  the  same  part  of  the 
same  schedule. 

Scale  of  Allowances. — The  following  scale  for  superannua- 
tion allowances  has  been  adopted  by  the  Local  Government 
Board  : 

-g^-th  of  salary  and  emoluments  for  every  year  of  service. 

10  years  to  be  added  for  compulsory  retirement  when  the 
officer  has  served  over  20  years. 

7 years  when  he  has  served  15  and  under  20  years. 

3 ditto  ditto  10  ditto  15  „ 

3 ditto  ditto  5 ditto  10  „ 

1 year  when  he  has  not  served  5 years. 

If  the  annuity  is  small  it  is  generally  capitalized  on  the  basis 
of  government  annuities,  stated  in  the  Post  Office  Guide. 


Sect.  310.  Where  after  the  passing  of  this  Act  a Provision 
district  or  part  of  a district  under  the  jurisdiction  ofw^ereim" 
improvement  commissioners,  or  a district  or  part  of  a AcTd^trict 
district  under  the  jurisdiction  of  a local  board,  is  con-  or  iocai 
stituted  or  included  in  a borough,  all  the  powers  rights  government 
duties  capacities  liabilities  obligations  and  property  district  be- 
exerciseable  by  attaching  to  or  vested  in  such  improve- 
ment  commissioners  or  local  board  (as  the  case  may  be)  & 
under  this  Act,  or  under  any  local  Act  for  purposes  the 
same  as  or  similar  to  those  of  this  Act,  or  under  any 
general  Act  of  Parliament,  within  or  for  the  benefit  of 
such  district  or  part  of  a district,  shall  pass  to  and  be 
exerciseable  by  and  vested  in  the  council  of  such  borough. 

The  transfer  by  virtue  of  the  Public  Health  Act,  1872, 
of  the  powers  rights  duties  capacities  liabilities  obliga- 
tions and  property  of  any  local  board  or  improvement 
commissioners  to  an  urban  sanitary  authority,  shall  be 
deemed  to  have  included  all  powers  rights  duties  capaci- 

(1)  11  & 12  Yict.  c.  63,  21  & 22  Viet.  c.  98,  24  & 25  Viet.  c.  61,  and 
25  & 27  Viet.  c.  17. 
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8 & 39  Viet.  ties  liabilities  obligations  and  property  exerciseable  by 
■55’ s*310-  attaching  to  or  vested  in  such  local  board  or  improve- 
ment commissioners  as  a burial  board  under  any  general 
Act  of  Parliament. 

N ote. — Incorporation  ofM unicipal Boroughs. — New  boroughs 
may  be  created  by  royal  charter  upon  petition  to  the  Privy 
Council  under  the  Municipal  Corporations  Act,  1882.1  With 
regard  to  the  alteration  of  existing  boroughs,  see  sect.  54  of 
the  Local  Government  Act,  1888. 

In  the  case  of  certain  ancient  boroughs  not  under  the  Muni- 
cipal Corporations  Act,  but  comprised  in  a local  government 
or  Improvement  Act  district,  the  Local  Government  Board 
were  authorized  by  the  Municipal  Corporations  Act,  1883, 2 
to  make  schemes  for  the  adjustment  of  the  powers,  &c.,  of 
the  corporations,  or  for  the  transfer  of  them  to  the  sanitary 
authorities. 

Transfer  of  Powers  to  existing  Municipal  Corporations.- — The 
Public  Health  Acts  of  1872  and  1874, 3 the  last  clause  of 
sect.  10  and  sect.  270,  sub-sect.  2,  of  the  present  Act,  and, 
in  the  case  of  turnpike  trustees,  sect.  322,  subject  to  the 
exceptions  mentioned  in  the  last  part  of  sect.  6,  have  provided 
for  the  transfer  of  sanitary  powers  and  duties  to  existing 
municipal  corporations.  Under  the  Municipal  Corporations 
Act,  1882,  certain  trustees  may  transfer  powers,  &c.,  to  a town 
council.4  Sect.  330  contains  a saving  for  certain  navigation 
rights  under  local  Acts  on  the  transfer  of  powers  by  virtue  of 
this  Act. 

The  words  in  sect.  310,  “council  of  such  borough,”  mean 
the  corporation  on  behalf  of  which  the  council  act.  For  this 
reason  it  was  decided  that  on  the  incorporation  of  the  district 
of  a local  board,  consols  standing  in  the  books  of  the  Bank  of 
England  in  the  name  of  the  local  board  became  vested  in  the 
corporation  of  the  borough  (not  in  the  council),  without  any 
transfer,  and  that  the  Bank  were  accordingly  bound  to  register 
the  stock  in  their  books  in  the  name  of  the  corporation  and  to 
pay  the  dividends  to  them.5 

The  Local  Government  (Stock  Transfer)  Act,  1895,  now 
makes  provision  for  entering  any  stock  of  a company,  to 
which  a local  authority  may  be  entitled,  in  the  name  of  such 
authority.6 

With  regard  to  the  liability  of  a new  local  authority  to  an 
action  on  a contract  entered  into  with  the  authority  whose 


(1)  45  & 46  Viet.  c.  50,  ss.  210- 
218.  And  see  51  & 52  Viet.  c.  4r, 
s.  56 ; 56  & 57  Viet.  c.  73,  s.  54, 
post.  Also  the  School  Boards  Act, 
1885,  48  & 49  Viet.  c.  38,  s.  1. 

(2)  46  & 47  Viet.  c.  18,  s.  7. 

(3)  35  & 36  Viet.  c.  79,  s.  7 ; 

37  & 38  Viet.  c.  89,  s.  3. 


(4)  Under  45  & 46  Viet.  c.  50, 
s.  136,  post. 

( 5 ) Hyde  ( Corporation  of)  v.  Bank 
of  England,  L.  R.  21  Ch.  D.  176; 
51  L.  J.  Ch.  747;  46  L.  T.  (n.s.) 
910 ; 30  W.  R.  790. 

(6)  58  & 59  Viet.  c.  32,  s.  1, 
post . 
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powers  have  been  transferred  to  them,  reference  may  be  made  3§  & 39  Viet, 
to  a case  in  which  an  action  upon  a contract  made  with  c>  55> s-  310>n- 
parish  trustees  under  a local  Act  was  held  to  have  been  rightly 
brought  against  the  district  board  after  the  passing  of  the  Metro- 
polis Management  Act,  1855,  the  board  being  the  authority 
having  the  control  of  the  funds  ultimately  liable  to  the  payment.1 

Transfer  of  Burial  Board  Powers. — Under  the  Local  Govern- 
ment Act,  1858, 2 local  boards  could  become  burial  boards ; 
under  the  Sanitary  Act,  18 66, 3 a burial  board,  whose  district 
was  included  in,  or  conterminous  with,  an  urban  district  could 
transfer  their  powers  to  the  urban  authority.  N ow,  an  urban  dis- 
trict council  may  by  resolution  transfer  to  themselves  the  powers 
of  an  existing  authority  under  any  of  the  “ adoptive  Acts,” 
which  include  the  Burial  Acts.4 


Sect.  311.  Any  local  board  constituted  either  before  Power  of 
or  after  the  passing  of  this  Act  may,  with  the  sanction  of  local  hoards; 
the  Local  Government  Board,  change  their  name.  Every  to  chan&e 
such  change  of  name  shall  be  published  in  such  manner  name* 
as  the  Local  Government  Board  may  direct.  No  such 
change  of  name  shall  affect  any  rights  or  obligations 
of  the  local  board,  or  render  defective  any  legal  proceed- 
ings instituted  by  or  against  the  local  board ; and  any 
legal  proceedings  may  be  continued  or  commenced  against 
the  local  board  by  their  new  name  which  might  have  been 
continued  or  commenced  against  the  local  board  by  their 
former  name. 

Note. — Name  of  Local  Board. — A district  council  may 
change  their  name  with  the  sanction  of  the  county  council 
under  the  Local  Government  Act,  18  94. 5 With  regard  to  the 
original  name  and  the  incorporation  of  a local  board,  see 
sect.  7.  It  is  expressly  provided  by  sect.  260,  that  in  legal 
proceedings  by  or  against  a local  authority,  the  corporate  name 
of  the  authority  and  the  constitution  and  limits  of  their  district 
need  not  be  proved. 

Sect.  312.  \The  retirement  and  mode  of  election  of  As  to  elec- 
members  of  any  authority  invested  by  any  local  Act  with  Lon  of 
powers  of  town  government  and  rating , whose  retirement  ?ertam 
and  mode  of  election  were  at  the  time  of  the  passing  commis-mGn 
this  Act  regulated  by  the  Local  Government  Acts,  shall  be  sioners,  &c. 
regulated  in  all  respects  by  the  rules  for  election  of  local  L.G.  Am., 
boards  contained  in  Schedule  II.  to  this  Act ; but  this s*  2* 
enactment  shall  not  affect  the  qualification  fixed  for  members 


(1)  Sinnott  v.  Whitechapel  Board 
of  Works , 3 C.  B.  (N.s.)  674;  27 
L.  J.  C.  P.  177;  6 W.  R.  289; 
22  J.  P.  290. 

(2)  21  & 22  Viet.  c.  98,  s.  49 

(re-enacted  in  Schedule  V.  Part  TII., 


post ) . 

(3)  29  & 30  Viet.  c.  90,  s.  44 
(also  re-enacted). 

(4)  56  & 57  Viet.  c.  73,  s.  62, post. 

(5)  Jb.  s.  55. 
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38  & 39  Viet.  0f  suc]h  authority  by  the  local  Act  under  which  such  autho- 
c.  55>  s.  312.  are  constituted,  or  the  qualification  and  tenure  of  office 
of  any  ex-officio  members  of  such  authority .] 

Note. — Repeal. — This  section  is  repealed  by  the  Local 
Government  Act,  1894 1 ; and  improvement  commissioners 
are  now  “ district  councils/’  and  are  elected  in  the  same 
manner  as  other  district  councils. 

Sect.  339  contains  a saving  for  the  composition  of  certain 
local  boards  of  health,  and  the  qualification  and  number  of 
their  members  ; but  see  the  note  to  that  section. 

Substitution  Sect.  313.  Where  in  any  Act  or  order  made  by  one 
in  other  Acts  0f  jjer  Majesty’s  Principal  Secretaries  of  State  or  by  the 
of  tMsVActnS  Local  Government  Board  and  in  force  at  the  time  of  the 
for  provisions  passing  of  this  Act,  or  in  any  document,  any  provisions 
of  repealed  of  any  of  the  Sanitary  Acts  which  are  repealed  by  this 
Acts.  Act  are  mentioned  or  referred  to,  such  Act,  order,  or 

document  shall  be  read  as  if  the  provisions  of  this  Act 
applicable  to  purposes  the  same  as  or  similar  to  those  of 
the  repealed  provisions  were  therein  mentioned  or  referred 
to  instead  of  such  repealed  provisions  and  were  substituted 
for  the  same;  nevertheless  those  substituted  provisions 
shall  have  effect  subject  to  any  modification  or  restriction 
in  such  Act  order  or  document  expressed  in  relation  to 
the  repealed  provisions  therein  mentioned  or  referred  to. 

Note. — Repealed  Acts. — A list  of  the  “ Sanitary  Acts  repealed 
by  this  Act  ” is  given  in  Schedule  V.,  Part  I. ; and  tables  show- 
ing the  sections  of  the  present  Act  which  respectively  correspond 
to  the  repealed  enactments  will  be  found  at  the  commencement 
of  this  book ; while  the  repealed  provisions  are  indicated  under 
the  marginal  notes  to  the  corresponding  sections  of  this  Act. 

“ To  meet  those  cases  where  any  of  the  provisions  of  the 
Sanitary  Acts  are  referred  to  in  any  statutes,  orders,  or  docu- 
ments now  in  force,  sect.  313  declares  that  the  corresponding 
provisions  of  the  present  Act  shall  be  considered  as  substituted 
for  the  analogous  provisions  of  the  repealed  Acts.  Thus,  if  by 
any  Act  of  Parliament  the  consent  of  owners  and  ratepayers  to 
any  matter — as,  for  instance,  in  the  case  of  the  Municipal  Cor- 
porations (Borough  Funds)  Act, — is  required  to  be  expressed  by 
resolution,  in  the  manner  provided  by  the  Local  Government 
Act,  1858,  the  resolution  in  future  must  be  passed  in  conformity 
with  the  requirements  of  Schedule  III.  of  the  present  Act,  or  in 
cases  where  rural  sanitary  authorities  have  been  invested  with 
urban  powers  contained  in  .the  Sanitary  Act,  they  will,  by  the 
operation  of  this  section,  be  invested  with  the  corresponding 
powers  contained  in  the  present  Act.”  2 


(1)  56  & 57  Viet.  c.  73,  s.  89,  and  ment 

Sched.  II.,  post.  1875. 

(2)  Circular  of  the  Local  Govern- 


Board,  September  30th, 
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See  also  sect.  326,  which  continues  the  sanitary  authorities  38  & 39  Wet. 
existing  at  the  passing  of  this  Act,  and  their  officers  and  c’  s-3I3>n* 
servants,  as  well  as  their  bye-laws. 


Sect.  314.  Any  local  authority  may,  if  they  think  fit,  Byelaws  as  to 
make  byelaws  for  securing  the  decent  lodging  and  accom-  hop-pickers, 
modation  of  persons  engaged  in  hop-picking  within  the  1874, 
district  of  such  authority. 


Note. — Bye-laws  for  Hop-pickers. — The  Local  Government 
Board  have  stated  in  a circular  letter  to  sanitary  authorities, 
that  “ It  is  evident  to  the  Board  that  evils  seriously  threatening 
the  public  health  are  among  the  consequences  which  result 
from  the  neglect  to  provide  decent  lodging  and  accommodation 
for  the  hop-pickers ; and  in  order  to  obviate  these  evils,  they 
would  urge  upon  the  several  sanitary  authorities  the  propriety 
of  taking  steps  to  secure,  before  the  commencement  of  the 
next  hop-picking  season,  effectual  means  of  enforcing  proper 
accommodation  within  their  respective  districts.5’1 

With  regard  to  the  making  and  confirmation  of  the  bye-laws 
of  local  authorities,  see  sects.  182-186. 

Fruit-pickers. — By  the  Public  Health  (Fruit  Pickers’ 
Lodgings)  Act,  1882, 2 which  is  incorporated  with  the  present 
Act,  sect.  314  shall  be  deemed  to  extend  to  and  authorize  the 
making  of  bye-laws  for  securing  the  decent  lodging  and 
accommodation  of  persons  engaged  in  the  picking  of  fruits 
and  vegetables. 


Sect.  315.  Any  byelaw  made  by  any  sanitary  autho-  As  to  bye- 
rity  under  the  Sanitary  Acts  which  is  inconsistent  with  laws  incon- 
any  of  the  provisions  of  this  Act  shall,  so  far  as  it  is  sis?ent  Wltil 
inconsistent  therewith,  be  deemed  to  be  repealed. 

Note. — Bye-laws  under  Sanitary  Acts. — By  sect.  326  “all 
bye-laws  duly  made  under  any  of  the  Sanitary  Acts  by  this  Act 
repealed  and  not  inconsistent  with  any  of  the  provisions  of  this 
Act  shall  be  deemed  to  be  bye-laws  under  this  Act.”- 

With  regard  to  the  making  of  new  bye-laws  under  this  Act, 
see  sects.  182-186. 

Sect.  316.  In  the  construction  of  the  provisions  of  As  to  con- 
any  Act  incorporated  with  this  Act  the  term  “ the  special  struction  of 
Act  ” includes  this  Act,  and,  in  the  case  of  the  Lands  mcorporated 
Clauses  Consolidation  Acts,  1845,  1860,  and  1869,  any  LqS‘  s 7 
order  confirmed  by  Parliament  and  authorizing  the  pur- 
chase of  lands  otherwise  than  by  agreement  under  this 
Act ; the  term  “ the  limits  of  a special  Act  ” means  the 
limits  of  the  district ; and  the  urban  or  rural  authority 
shall  be  deemed  to  be  “ the  promoters  of  the  under- 

(1)  Circular  Letter  of  the  Local  (2)  45  & 46  Viet.  c.  23,  ss.  1,  2, 

Government  Board,  April  30th,  post. 

1876. 


38  & 39  Viet, 
c.  55,  s.  316.- 


Construction 
of  schedules. 
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taking,”  “ the  commissioners,”  or  “ the  undertakers,”  as 
the  case  may  be. 

All  penalties  incurred  under  the  provisions  of  any  Act 
incorporated  with  this  Act  shall  be  recovered  and  applied 
in  the  same  way  as  penalties  incurred  under  this  Act. 

Note. — Incorporated  Acts. — A part  of  theWaterworks  Clauses 
Act,  1847,  and  the  whole  of  the  Waterworks  Clauses  Act,  1863, 
are  incorporated  with  this  Act  by  sect.  57  ; parts  of  the  Towns 
Improvement  Clauses  Act,  1847,  by  sects.  160,  169  ; part  of 
the  Markets  and  Fairs  Clauses  Act,  1847,  by  sect.  167  ; part 
of  the  Towns  Police  Clauses  Act,  1847,  by  sect.  17 1 ; and  part 
of  the  Lands  Clauses  Acts,  1845,  i860,  and  1869,  by  sect.  176. 
The  last-mentioned  Acts  have  been  amended  by  the  Lands 
Clauses  Umpire  Act,  1883,  and  the  Lands  (Taxation  of  Costs) 
Act,  1895.1 

Interpretation  of  incorporated  Enactments. — Per  Lord  Black- 
burn : “ Where  a single  section  of  an  Act  of  Parliament  is 
introduced  into  another  Act,  I think  it  must  be  read  in  the 
sense  which  it  bore  in  the  original  Act,  from  which  it  is  taken, 
and  that  consequently  it  is  perfectly  legitimate  to  refer  to  all 
the  rest  of  that  Act  in  order  to  ascertain  what  the  section 
meant,  though  those  other  sections  are  not  incorporated  in  the 
new  Act.  I do  not  mean  that  if  there  was  in  the  original  Act  a 
section  not  incorporated,  which  came  by  way  of  a proviso  or 
exception  on  that  which  is  incorporated,  that  should  be  referred 
to.  But  all  others,  including  the  interpretation  clause,  if  there 
be  one,  may  be  referred  to.”  2 

Incorporated  enactments  are  to  be  taken  as  if  they  had  been 
for  the  first  time  enacted  in  the  incorporating  Act,  and  are, 
therefore,  deemed  to  have  been  passed  at  the  date  of  the 
passing  of  the  latter  Act.3 

Penalties. — With  regard  to  the  recovery  of  penalties,  see 
sects.  251-254.  It  appears  to  have  been  assumed  in  the  case 
cited  below  that  the  last  paragraph  applies  sect.  253  to  pro- 
ceedings under  the  incorporated  enactments.4 

Sect.  317.  The  schedules  to  this  Act  shall  be  read  and 
have  effect  as  part  of  this  Act. 

The  forms  contained  in  Schedule  IY.  to  this  Act,  or 
forms  to  the  like  effect,  varied  as  circumstances  may 
require,  may  be  used  and  shall  be  sufficient  for  all 
purposes. 

Note. — Schedules. — Schedule  I.,  in  Part  I.,  contains  rules  as 

(1)  46  Viet.  c.  15  J 58  & 59  Viet.  Works  and  Public  Buildings , Re 

c.  1 1.  Woods  Estate , L.  R.  31  Ch.  D.  607  ; 

(2)  Mayor , &*c.,  of  Ports?nouth  v.  55  L.  J.  Ch.  488  ; 54  L.  T.  (N.s.) 

Smith , L.  R.  10  App.  Cas.  371 ; 54  145  ; 34  W.  R.  375. 

L.  J.  Q.  B.  473  ; 53  L.  T.  (N.s.)  394;  (4)  Ross  v.  Taylerson,  62  J.  P. 

49  J.  P.  676.  181. 

(3)  Ex  parte  Commissioners  of 
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to  the  meetings  and  proceedings  of  local  boards,  and  in  Part  II.  3^  & 39  Vict- 
similar  rules  applicable  to  committees  of  local  authorities  other  c-55>s*  3*7>n. 
than  councils  of  boroughs,  and  to  joint  boards.  Schedule  II.,  in 
Part  I.,  contained  rules  for  the  election  of  local  boards,  and  in 
Part  II.  rules  as  to  the  proceedings  to  be  taken  on  the  lapse  of 
a local  board ; but  the  whole  of  this  schedule  and  so  much 
of  Schedule  I.  as  relates  to  committees,  are  repealed  by  the 
Local  Government  Act,  1894,1  and  the  proceedings  of  com- 
mittees are  to  be  conducted,  and  the  elections  of  district  councils 
are  to  be  held  in  the  manner  provided  by  that  Act,  and  by 
rules  issued  under  the  Act  by  the  Local  Government  Board.2 
Schedule  III.  contains  rules  as  to  the  passing  of  resolutions  by 
owners  and  ratepayers,  and  applies  part  of  Schedule  II.  to  the 
procedure.  Schedule  IV.  contains  some  forms  for  various 
purposes  connected  with  the  abatement  of  nuisances,  execution 
of  works,  loans,  elections,  and  polls.  And  Schedule  V.  gives, 
in  Parts  I.  and  II.,  lists  of  the  repealed  Sanitary  Acts  and  Public 
Health  Supplemental  Acts,  and  in  Part  III.  re-enactments  of 
certain  clauses  of  the  repealed  Acts. 


Temporary  Provisions. 

Sect.  318.  [As  to  cleric  and  treasurer  of  certain  authori- 
ties: Public  Health  Act , 1872,  s.  12.] 

Note. — Repeal. — This  section,  which  related  to  officers 
whose  tenure  of  office  was  regulated  by  the  Public  Health  Act, 
187  2, 3 is  repealed  as  obsolete  by  the  Statute  Law  Revision 
Act,  1883.4 


Sect.  319.  Nothing  in  this  Act  shall  affect  the  making  As  to  special 
and  levying  of  any  special  district  rates,  or  the  discharge  district rates- 
of  sums  borrowed  on  the  credit  of  any  special  district  ^ 
rates,  or  any  right  or  remedy  for  the  recovery  of  the  £. G.  Am., 
same,  under  any  provision  of  the  Local  Government  Acts  ss.  12, 13. 
in  force  at  the  time  of  the  passing  of  this  Act. 


Note. — Special  District  Rates. — The  section  of  the  Public 
Health  Act,  1848,5  under  which  these  rates  were  leviable,  was 
repealed  by  the  Local  Government  Act,  1858, 6 which,  however, 
contained  a saving  for  the  debts  previously  incurred  and  con- 
tracts and  engagements  entered  into,  and  for  all  powers  of 
raising  money  in  connection  with  such  rates.  The  Local 
Government  Act  (1858)  Amendment  Act,  1861, 7 allowed  the 
special  district  rates  to  be  made  and  levied  as  part  of  the 
general  district  rates,  and  by  the  same  Act 8 debts  charged  on 


(1)  56  & 57  Viet.  c.  73,  s.  89, 
and  Sched.  II.,  post. 

(2)  Ibid.  ss.  23,  24,  43,  44,  48, 
post. 

(3)  35  & 36  Viet.  c.  79,  s.  12. 


(4)  46  & 47  Viet.  c.  39. 

(5)  n & 12  Viet.  c.  63,  s.  86. 

(6)  21  & 22  Viet.  c.  98,  s.  54. 

(7)  24  & 25  Viet.  c.  61,  s.  12. 

(8)  Ibid.  s.  13. 


2 y 2 


38  & 39  Viet. 

c-55jS. 319,11. 


Division  of 
expenses  be- 
tween land- 
lord and 
tenant  in 
certain  cases. 
P.H.  1874, 
s.  8. 


Validity  of 
certain 
securities. 
P.H.  1872, 
s.  46. 


[.4s  to  certain 

turnpike 

trustees. 

P.H.  1874, 
s.  3.] 
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special  district  rates  might,  with  the  sanction  of  the  Secretary 
of  State  (now  the  Local  Government  Board)  and  of  the  mort- 
gagees, and  the  owners  and  ratepayers  of  the  district,  be 
repaid,  and  money  might  be  raised  for  such  repayment  on  the 
credit  of  the  general  district  rate. 

Sect.  320.  Where  under  the  provisions  of  any  local 
Act  in  that  behalf  any  expenses  directed  by  this  Act  to* 
be  paid  in  the  case  of  a council  of  a borough  out  of  the 
borough  fund  or  borough  rate  were,  before  the  passing  of 
the  Public  Health  Act,  1872,  divided  between  landlord 
and  tenant  in  moieties  or  otherwise,  the  Local  Govern- 
ment Board  may,  on  the  application  either  of  landlord 
or  tenant,  by  order  make  provision  for  the  continuance- 
of  such  division  of  expenses  during  the  continuance  of 
any  contract  existing  between  them  at  the  passing  ef  the 
last-mentioned  Act. 

Sect.  321.  Where  by  any  sanction  to  a loan  given  or 
by  any  provisional  order  made  under  the  Sanitary  Acts, 
it  is  directed  that  the  sums  borrowed  shall  be  repaid 
within  a limited  period  of  years  from  the  date  of  the 
borrowing  thereof,  any  security  which  has  been  given  for 
a sum  so  borrowed  shall  not  be  invalid  by  reason  of  the* 
sum  having  been  made  repayable  within  a period  less 
than  the  period  so  limited. 

Sect.  322.  [ Where  by  any  local  Act  powers  are  con- 
ferred on  any  turnpike  trustees  for  any  purposes  the  same 
as  or  similar  to  any  of  the  purposes  of  the  Sanitary  Acts 
or  of  this  Act , such  trustees  shall  not  be  deemed  to  be  an 
urban  authority  under  this  Act , but  all  their  powers  and 
obligations  under  such  local  Act  for  such  purposes  shall  be 
transferred  to  the  local  authority  within  whose  district  the 
area  to  which  such  local  Act  applies  is  contained .] 

Note. — Turnpike  Trustees.— But  for  this  section  it  might 
have  been  contended  that  turnpike  trustees,  having  powers 
similar  to  some  of  those  of  the  Sanitary  Acts,  were  “ trustees 
invested  by  local  Acts  with  powers  of  town  government  and 
rating,”  and  were  therefore  “ Improvement  Commissioners  ” 
within  the  meaning  of  the  term  as  defined  in  sect.  4,  and  con- 
sequently urban  authorities  by  virtue  of  sect.  6.  All  the  turn- 
pike trusts  having  now  expired,  the  above  section  is  repealed 
by  the  Statute  Law  Revision  Act,  1898.1 

The  powers  of  turnpike  trustees  in  relation  to  the  repair  of 
their  roads  within  the  limits  of  urban  districts  do  not  appear  to 
have  been  transferred  to  the  urban  authorities  by  sect.  322,  even 


(1)  61  & 62  Viet.  c.  22. 
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though  such  roads  may  be  “ streets  ” within  the  meaning  of  the  38  & 39  vict- 
Act.  c.  55,  s.  322,11. 

See  also  the  last  clause  of  sect.  10,  with  regard  to  the  transfer 
of  powers  under  other  local  Acts  to  urban  authorities.  It  is  to 
be  noticed  that  the  above  section  takes  effect  in  rural  as  well 
•as  in  urban  districts. 

Sect.  323.  Where  any  district  has  been  constituted  As  to  main 
in  pursuance  of  the  provisions  of  the  Public  Health  Act, 

1848,  for  the  purposes  of  main  sewerage  only,  or  where  a joint  sewer_ 
district  has  been  formed  subject  to  the  jurisdiction  of  a age  boards, 
joint  sewerage  board  in  pursuance  of  the  Sewage  Utiliza- 11  & 12  Vict. 
tion  Act,  1867,  the  Local  Government  Board  may  by  £ 63. 
provisional  order  dissolve  such  district,  or  may  constitute  ^ 
such  district  a united  district  subject  to  the  jurisdiction  s.U.1867, 
of  a joint  board  in  manner  provided  by  this  Act,  without  ss.  10-14. 
application  previous  to  the  making  of  any  such  order : 
and  until  an  order  has  been  made  by  the  Local  Govern- 
ment Board  under  this  section,  the  authority  of  any  such 
district  shall  continue  to  be  the  authority  thereof  and 
their  members  shall  be  elected  as  if  this  Act  had  not 
passed  : Provided  that  the  provisions  of  this  Act  applic- 
able to  purposes  the  same  as  or  similar  to  those  of  any 
•enactments  of  the  Sanitary  Acts  which  are  in  force  within 
the  district  of  any  such  authority  at  the  time  of  the 
passing  of  this  Act  and  are  repealed  by  this  Act  shall  be 
deemed  to  be  substituted  for  those  enactments. 

Any  order  made  under  this  section  may  if  necessary 
provide  for  the  settlement  of  any  differences  or  the  ad- 
justment of  any  accounts  or  the  apportionment  of  any 
liabilities  arising  between  districts  parishes  or  other 
places  in  consequence  of  the  exercise  of  any  of  the 
powers  conferred  by  this  section,  and  may  direct  the 
persons  by  and  to  whom  any  moneys  found  to  be  due  are 
to  be  paid  and  the  mode  of  raising  such  moneys. 

Note. — Main  Sewerage  Districts. — The  Public  Health  Act, 

3848,  made  provision  for  the  partial  application  of  the  Act  to  a 
•district,  as  well  as  for  the  application  of  the  whole  Act.1  The 
Public  Health  Act,  187  2, 2 contained  a similar  provision  to  the 
.above  with  respect  to  main  sewerage  districts,  and  it  was  acted 
upon  by  the  Local  Government  Board  in  the  case  of  the  Wisbech 
and  Walsoken  provisional  order.3 

Joint  Sewerage  Boards. — The  sewer  authority  of  a district, 
with  the  consent  of  the  sewer  authorities  of  adjoining  districts, 
could,  under  the  Sewage  Utilization  Act,  1867, 4 apply  to  the 
Local  Government  Board  for  an  order  forming  one  united 

(( 1 ) 11  & 12  Vict.  c.  63,  s.  10.  (3)  36  & 37  Vict.  c.  cxl . 

{2)  35  & 35  Vict.  c.  79,  s.  58.  (4)  30  & 31  Vict.  c.  1 13,  s.  10. 
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38  & 39  Viet,  district  for  the  purposes  of  the  Sewage  Utilization  Acts,  1865, 
c-  55, s. 323, n-  j867.  These  joint  boards  were  regulated  by  sects.  12-14  of 
the  latter  Act. 

With  regard  to  the  provisional  orders  of  the  Local  Govern- 
ment Board,  see  sects.  297,  298;  and  with  regard  to  joint 
boards,  sects.  279,  284.  Tables  showing  the  sections  of  the 
present  Act  which  correspond  to  the  repealed  sections  of  the 
Sanitary  Acts  will  be  found  at  the  commencement  of  this  book. 
See  also  sect.  313  as  to  the  substitution  of  this  Act  for  the 
Sanitary  Acts. 

Sect.  324.  [As  to  audit  of  certain  accounts.] 

Note. — Repeal. — This  section  is  obsolete,  and  is  repealed  by 
the  Statute  Law  Revision  Act,  1883.1 

With  regard  to  accounts  and  the  audit  of  them,  see  sects. 
245-249. 

Sect.  325.  [As  to  certain  orders  under  sect.  20  of 
35  & 36  Viet.  c.  79.] 

Note. — Repeal. — This  section,  relating  to  the  temporary 
constitution  of  certain  port  sanitary  authorities,  is  repealed  by 
the.;  Statute  Law  Revision  Act,  1883. 

With  regard  to  port  sanitary  authorities,  see  sects.  287-291, 
the  first  of  which  sections  contains  a provision  for  future 
renewals  of  orders  temporarily  constituting  such  authorities. 

(1)  46  & 47  Viet.  c.  39. 
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PART  XI. 

SAVING  CLAUSES  AND  EEPEAL  OF  ACTS. 

Saving  Clauses. 

Sect.  326.  All  urban  sanitary  authorities  ancl  rural  Provision  a & 
sanitary  authorities  existing  at  the  time  of  the  passing  to  the  san1' 
of  this  Act  shall  be  deemed  to  be  urban  authorities  and 
rural  authorities  under  this  Act;  and  all  joint  boards,  at  the  passing 
port  sanitary  authorities,  committees  of  rural  sanitary  of  this  Act  ° 
authorities,  and  parochial  committees,  and  all  local  and  their 
government  districts  constituted  in  pursuance  of  the  officers,  &c. 
Sanitary  Acts,  and  existing  at  the  time  of  the  passing  of 
this  Act,  shall  be  deemed  to  be  joint  boards,  port  sanitary 
authorities,  committees  of  rural  sanitary  authorities,  and 
parochial  committees,  and  local  government  districts 
under  this  Act ; and  the  members  of  all  the  above-men- 
tioned bodies  shall  hold  office  (subject  to  the  provisions 
of  this  Act  respecting  the  election  of  members  of  local 
boards)  for  such  time  as  they  would  respectively  have 
held  office  if  this  Act  had  not  been  passed;  and  the 
officers  and  servants  of  all  the  above-mentioned  bodies 
shall  continue  to  hold  their  several  offices  and  employ- 
ments on  the  same  terms  and  subject  to  the  same  con- 
ditions, as  to  duties  remuneration  and  otherwise,  as  they 
would  have  held  them  if  this  Act  had  not  been  passed  ; 
and  all  byelaws  duly  made  under  any  of  the  Sanitary 
Acts  by  this  Act  repealed  and  not  inconsistent  with  any 
of  the  provisions  of  this  Act  shall  be  deemed  to  be  bye- 
laws under  this  Act ; and  all  the  provisions  of  this  Act 
shall  apply  to  all  such  bodies  existing  at  the  time  of  the 
passing  of  this  Act  and  to  their  several  officers  and  ser- 
vants, in  substitution  for  the  provisions  of  the  Sanitary 
Acts  by  this  Act  repealed,  but  so  as  not  to  affect  any 
right  acquired  or  liability  incurred  under  the  Sanitary 
Acts,  or  any  of  them,  before  the  passing  of  this  Act,  and 
existing  at  the  time  of  the  passing  of  this  Act. 

Note  — Saintary  Authorities. — The  Public  Health  Act, 
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187 2, 1 gave  definitions  of  urban  and  rural  sanitary  authorities 
similar  to  the  definitions  given  by  sects.  6 and  9 of  the  present  Act. 

Sanitary  Acts. — These  include  not  only  the  Acts  by  this 
Act  repealed  (of  which  a list  is  given  in  Schedule  V.  Part  I.), 
but  also  the  Bakehouse  Regulation  Act  (for  which  part  of  the 
Factory  and  Workshop  Act,  1878, 2 is  now  substituted),  the  Baths 
and  Washhouses  Acts,  and  the  Artizans’  and  Labourers’  Dwell- 
ings Act  and  Labouring  Classes  Lodging  Houses  Acts  (for  which 
Parts  II.  and  III.  of  the  Housing  of  the  Working  Classes  Act, 
i89o,3are  now  substituted) : see  the  interpretation  clause,  sect.  4. 

With  regard  to  the  substitution  of  this  Act  for  the  repealed 
Sanitary  Acts,  see  sect.  313.  Tables  showing  the  sections  of 
this  Act  which  respectively  correspond  to  the  repealed  enact- 
ments will  be  found  at  the  commencement  of  this  book.  The 
repealed  sections  corresponding  to  those  of  the  present  Act  are 
indicated  under  the  marginal  notes  to  the  latter. 

Reference  should  also  be  made  to  the  saving  in  the  repealing 
clause,  sect.  343. 

An  Act  of  Parliament  which  comes  into  operation  on  a given 
day  becomes  law  as  soon  as  the  day  commences,  and  any  event 
which  occurs  during  that  day  takes  place  “after  the  passing  of 
the  Act.”  4 

Bye-laws. — Bye-laws  which  are  inconsistent  with  this  Act  are 
repealed,  as  far  as  regards  such  inconsistency,  by  sect.  315; 
and  this  Act  does  not  render  valid  a bye-law,  purporting  to  have 
been  made  under  the  repealed  Acts,  which  was  invalid.5  With 
regard  to  the  making  of  new  bye-laws  under  this  Act,  see 
sect.  182,  and  note. 

Sect.  327.  Nothing  in  this  Act  shall  be  construed 
to  authorize  any  local  authority — 

(1.)  To  use  injure  or  interfere  with  any  sluices  flood- 
gates sewers  groynes  or  sea  defences  or  other 
works,  already  or  hereafter  made  under  the 
authority  of  any  commissioners  of  sewers  ap- 
pointed by  the  Crown,  or  any  sewers  or  other 
works  already  or  hereafter  made  and  used  by 
any  body  of  persons  or  person  for  the  purpose 
of  draining  preserving  or  improving  land  under 
any  local  or  private  Act  of  Parliament,  or  for 
the  purpose  of  irrigating  land  ; or 

(2.)  To  disturb  or  interfere  with  any  lands  or  other 
property  vested  in  the  Lord  High  Admiral  of 
the  United  Kingdom  or  the  Commissioners  for 
executing  the  office  of  the  Lord  High  Admiral 

(1)  35  & 36  Viet.  c.  79,  ss.  4,  5.  95  ; 40  L.  T.  (n.s.)  459 ; 27  W.  R. 

(2)  41  Viet.  c.  16,  s.  102,  post.  552;  43  J.  P.  508;  see  also  52  & 53 

(3)  53  & 54  Viet.  c.  70,  post.  Viet.  c.  63,  s.  36,  post. 

(4)  Tomlinson  v.  Bullock , L.  R.  (5)  Reay  v.  Mayor,  &>c.,  of  Gates- 
4 Q.  B.  D.  230;  48  L.  J.  M.  C.  head , ante,  p.  358. 
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for  the  time  being  or  in  Her  Majesty’s  Principal  38  & 39  Vlct 
Secretary  of  State  for  the  War  Department  for  c'  55,  s‘  327‘ 
the  time  being  ; or 

(3.)  To  interfere  with  any  river  canal  dock  harbour 
lock  reservoir  or  basin,  so  as  to  injuriously  affect 
the  navigation  thereon,  or  the  use  thereof,  or  to 
interfere  with  any  towing-path  so  as  to  interrupt 
the  traffic  thereof,  in  cases  where  any  body  of 
persons  or  person  are  or  is  by  virtue  of  any  Act 
of  Parliament  entitled  to  navigate  on  or  use 
such  river  canal  dock  harbour  lock  reservoir  or 
basin,  or  to  receive  any  tolls  or  dues  in  respect 
of  the  navigation  thereon  or  use  thereof ; or 
(4.)  To  interfere  with  any  watercourse  in  such  manner 
as  to  injuriously  affect  the  supply  of  water  to 
any  river  canal  dock  harbour  reservoir  or  basin, 
in  cases  where  any  such  body  of  persons  or 
person  as  last  aforesaid  would,  if  this  Act  had 
not  passed,  have  been  entitled  by  law  to  prevent 
or  be  relieved  against  such  interference ; or 
(5.)  To  interfere  with  any  bridges  crossing  any  river 
canal  dock  harbour  or  basin,  in  cases  where  any 
body  of  persons  or  person  are  or  is  authorized 
by  virtue  of  any  Act  of  Parliament  to  navigate 
or  use  such  river  canal  dock  harbour  or  basin, 
or  to  demand  any  tolls  or  dues  in  respect  of  the 
navigation  thereon,  or  use  thereof ; or 
(6.)  To  execute  any  works  in  through  or  under  any 
wharves  quays  docks  harbours  or  basins,  to  the 
exclusive  use  of  which  any  body  of  persons  or 
person  are  or  is  entitled  by  virtue  of  any  Act 
of  Parliament,  or  for  the  use  of  which  any  body 
of  persons  or  person  are  or  is  entitled  by  virtue 
of  any  Act  of  Parliament  to  demand  any  tolls 
or  dues, — 

Without  the  consent  in  every  case  of  such  Lord  High 
Admiral  or  Commissioners  for  executing  the  office  of 
Lord  High  Admiral,  Secretary  of  State,  commissioners, 
body  of  persons  or  person  as  are  hereinbefore  in  that 
behalf  respectively  mentioned,  such  consent  to  be  ex- 
pressed in  writing  in  the  case  of  a corporation  under 
their  common  seal,  and  in  the  case  of  any  body  of 
persons  not  being  a corporation  under  the  hand  of  their 
clerk  or  other  duly  authorized  officer  or  agent. 

And  nothing  in  this  Act  shall  prejudice  or  affect  the 
rights  privileges  powers  or  authorities  given  or  reserved 
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to  any  person  under  such  local  or  private  Acts  for  drain- 
ing preserving  or  improving  land  as  are  in  this  section 
mentioned. 


Note. — Sewers.— Sewers  under  the  authority  of  commis- 
sioners of  sewers,  and  those  made  and  used  for  draining,  pre- 
serving, and  improving  land  under  a local  or  private  Act,  or  for 
irrigating  land,  are  expressly  excepted  from  the  sewers  which 
are  vested  in  the  local  authority  by  sect.  13. 

With  regard  to  commissioners  of  sewers  and  the  statutes 
under  which  they  act,  see  the  note  to  sect.  13.  With  regard 
to  the  drainage  of  land  for  agricultural  purposes,  see  the  note 
to  sect.  31. 

Woolwich  Dockyard. — Woolwich  dockyard  is  exempted  from 
the  Act,  and  the  local  authorities  of  the  district,  which  includes 
the  dockyard,  are  restrained  from  entering  upon  or  doing  any 
works  upon  any  lands  vested  in  the  Lord  High  Admiral, 
or  in  the  Master-General,  or  other  principal  officer  of  the 
Ordnance.1 

With  regard  to  the  local  authorities  for  Woolwich  and  Aider- 
shot,  see  the  note  to  sect.  339. 

Secretary  of  State. — A local  board  of  health  filed  a bill  for  an 
injunction  to  restrain  the  Secretary  of  State  for  War  from 
stopping  up  a drain  in  the  town  within  their  jurisdiction,  and 
thereby  interfering  with  certain  sanitary  measures  which  they 
were  carrying  out ; but  as  there  was  no  injury,  nor  an  invasion 
of  the  rights  of  the  inhabitants  of  the  town,  the  injunction  was 
refused.2 

The  same  local  board  instituted  a suit  against  the  Secretary 
of  State  as  the  owner,  for  filling  up  a ditch,  thereby  obstruct- 
ing an  ancient  easement  which  they  possessed  in  the  flow  of 
water  through  the  ditch,  and  interfering  with  their  right  to  the 
free  use  thereof  for  sanitary  purposes.  They  claimed  the  ease- 
ment with  regard  to  the  drainage  of  the  whole  district,  whereas 
it  appeared  from  the  nature  of  the  locality  that  the  ditch  could 
carry  off  only  the  surface  water  which  collected  on  an  un- 
dulating space  of  ground  of  114  yards  in  length.  The 
bill  was,  however,  dismissed  with  costs,  principally  on  the 
ground  that  the  proper  remedy  was  under  the  Public  Health 
Act,  1848.3 

With  regard  to  the  power  of  the  Secretary  of  State  to  divert 
sewers  and  interfere  with  watercourses,  see  sect.  335  and  note. 

Navigation  Rights . — Sect.  330  enacts  that  no  transfer  of 
powers  or  privileges  under  the  Act  shall  deprive  navigation 
proprietors  of  their  powers  or  privileges. 

The  right  of  navigating  a tidal  river  is  common  to  the  sub- 
jects of  the  realm  ; but  private  riparian  rights  may  also  exist  in 
such  a river,  and  the  public  right  may  be  connected  with  a 

(1)  15  & 16  Viet.  c.  69,  s.  2.  L.  T.  (N.s.)  433  ; 9 W.  R.  496. 

(2)  Felkin  v.  Lord  Herbert^  4 (3)  Ibid.  11  L.  T.  (n.s.)  173. 
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right  to  the  exclusive  access  to  particular  land  on  the  bank  of  38  & 39  Wet. 
the  river,  the  invasion  of  which  right  may  form  the  ground  for  c*  55>s*327>n' 
an  action  for  damages  or  for  an  injunction.1  The  public  right 
of  navigation  may  be  used  in  a reasonable  manner  for  any 
reasonable  purpose : it  includes  the  right  of  a riparian  pro- 
prietor to  moor  a vessel  of  ordinary  size,  at  reasonable  times, 
and  for  a reasonable  time,  alongside  his  wharf  for  loading  or 
unloading  it.2 

Rivers  which  are  publici  juris , and  common  highways  for 
man  or  goods,  may  be  fresh  or  salt,  and  may  or  may  not  be 
tidal.  According  to  Lord  Hale  “ divers  rivers,  as  well  above 
the  bridges  as  below,  as  well  above  the  flowings  of  the  sea  as 
below,  and  as  well  where  they  are  become  to  be  the  private 
propriety,  as  in  what  parts  they  are  of  the  King’s  propriety, 
are  public  rivers  juris  publici.”  3 

The  right  of  a riparian  owner  to  the  use  of  a stream  does  not 
depend  on  the  ownership  of  the  soil  of  the  stream. 

Watercourses. — With  reference  to  the  meaning  of  the  word 
“ watercourse,”  Jessel,  M.R.,  said  : “ A grant  of  a watercourse 
in  law,  especially  when  coupled  with  other  words,  may  mean 
any  one  of  three  things.  It  may  mean  the  easement  or  the 
right  to  the  running  of  water,  it  may  mean  the  channel-pipe  or 
drain  which  contains  the  water,  and  it  may  mean  the  land  over 
which  the  water  flows.  Which  it  does  mean  must  be  shown  by 
the  context,  and  if  there  is  no  context,  I apprehend  that  it 
would  not  mean  anything  but  the  easement,  a right  to  the  flow 
of  the  water.”  4 

With  reference  to  an  enactment  imposing  a penalty  for 
throwing  rubbish  into  certain  navigable  rivers  “ or  any  water- 
courses thereto  belonging,”  tributary  streams  not  forming 
part  of  the  navigation  were  held  not  to  come  within  the 
provision.5 

Sect.  332  contains  a more  general  saving  for  water  rights, 
and  requires  local  authorities  before  injuriously  affecting  any 
reservoir,  canal,  river,  or  stream  or  the  feeders  thereof,  or  the 
supply,  quality  or  fall  of  water  therein,  to  obtain  the  written 
consent  of  any  persons  who  would  be  entitled  but  for  the  Act 
to  prevent  such  interference. 

It  is  an  offence  under  the  Rivers  Pollution  Prevention  Act, 


(1)  Lyon  v.  Fishmongers'  Com- 
pany , L.  R.  1 App.  Cas.  662 ; 46 
L.  J.  Ch.  68 ; 35  L.  T.  (N.S.)  569 ; 
25  W.  R.  165  ; see  also  Orr-Ewmg 
v.  Colquhoun , L.  R.  2 App.  Cas. 
839,  as  to  these  rights ; and  North 
Shore  Railway  v.  Pio?i , L.  R.  14 
App.  Cas.  612  ; 59  L.  J.  P.  C.  25  ; 
61  L.  T.  (N.s.)  525. 

(2)  Original  Hartlepool  Collieries 
Company  v.  Gibbs,  L.  R.  5 Ch.  D. 
713  ; 46  L.  J.  Ch.  311  ; 36  L.  T. 
(N.s.)  433. 


(3)  De  Jur.  Mar.  part  i.  c.  3. 
For  further  information  on  the  sub- 
ject of  rights  in  connection  with 
navigable  rivers,  the  reader  is  re- 
ferred to  Glen’s  ‘ Law  relating  to 
Highways,’  published  by  Knight  & 
Co. 

(4)  Taylor  v.  Corporation  of  St. 
Helens,  L.  R.  6 Ch.  D.  264 ; 46 
L.  J.  Ch.  857  ; 37  L.  T.  (N.S.)  253  ; 
25  W.  R.  885. 

(5)  Smith  v.  Barnham,  L.  R.  1 
Ex.  D.  419;  34  L.  T.  (N.S.)  774. 


38  & 39  Viot. 
c*  55» s-  327» n- 


Reference  to 
arbitration  in 
case  of  works 
not  within 
preceding 
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1876,1  for  any  person  to  put  or  cause  to  be  put  or  to  fall,  or 
knowingly  to  permit  to  be  put  or  to  fall,  or  to  be  carried  into 
any  stream,  “ so  as  either  singly  or  in  combination  with  other 
similar  acts  of  the  same  or  any  other  person  to  interfere  with 
its  due  flow,  or  to  pollute  its  waters,  the  solid  refuse  of  any 
manufactory,  manufacturing  process  or  quarry,  or  any  rubbish 
or  cinders,  or  any  other  waste  or  any  putrid  solid  matter.” 
See  also  the  remainder  of  that  Act  with  regard  to  the  pollution 
of  streams,  as  well  as  sect.  17  of  this  Act  and  the  notes 
thereto. 

Where  a local  board  were  interfering  with  a watercourse  in 
a manner  not  authorized  by  statute,  they  were  restrained  by 
injunction,  the  person  injured  not  being  left  to  his  remedy 
under  the  compensation  clause  of  the  Public  Health  Act,  1848.2 

Bridges. — By  the  interpretation  clause,  sect.  4,  bridges  other 
than  county  bridges  are  included  in  the  term  “ street.”  Under 
sect.  148  an  urban  sanitary  authority  may,  by  agreement  with 
the  surveyor  of  a county  bridge,  undertake  the  maintenance  of 
the  road  over  the  bridge.  See  also  the  Highways  and  Bridges 
Act,  1891. 3 

Sect.  328.  Where  any  matters  or  things  proposed  to 
be  done  by  any  local  authority,  and  not  being  within  the 
prohibition  aforesaid,  interfere  with  the  improvement  of 
any  river  canal  dock  harbour  lock  reservoir  basin  or  tow- 
ing-path which  any  body  of  persons  or  person  are  or  is 
entitled  by  virtue  of  any  Act  of  Parliament  to  navigate 
on  or  use,  or  in  respect  of  the  navigation  whereon  or  use 
whereof  to  demand  any  tolls  or  dues,  or  interfere  with 
any  works  belonging  to  such  river  canal  dock  harbour  or 
basin,  or  with  any  land  necessary  for  the  enjoyment  or 
improvement  thereof,  the  local  authority  shall  give  to 
such  body  of  persons  or  person  a notice  specifying  the 
particulars  of  the  matters  and  things  so  intended  to  be 
done.  If  the  parties  on  whom  such  notice  is  served  do 
not  consent  to  the  requisitions  thereof,  the  matter  in 
difference  shall  be  referred  to  arbitration ; and  the 
following  questions  shall  be  decided  by  such  arbitration  ; 
(that  is  to  say,) 

(1.)  Whether  the  matters  or  things  proposed  to  be  done 
by  the  local  authority  will  cause  any  injury  to 
such  river  canal  dock  harbour  basin  towing- 
path  works  or  land,  or  to  the  enjoyment  or 
improvement  of  such  river  canal  dock  harbour 
or  basin  as  aforesaid  : 

(1)  39  & 40  Viet.  c.  75,  s.  2.  24  L.  T.  (N.s.)  402  ; 19  W.  R.  569. 

(3)  Grand  Junction  Canal  Com-  (3)  54  & 55  Viet.  c.  63,  s.  3, 

pany  v.  Sugar,  L.  R.  6 Ch.  483  ; post. 


XI.] 

(2.) 
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Whether  any  injury  that  may  be  caused  by  such  38  & 39  vict. 
matters  or  things,  or  any  of  them,  is  or  is  not  c‘  55,  s‘  32 
of  a nature  to  admit  of  being  fully  compensated 
by  money. 

Note. — Notices. — With  regard  to  the  authentication  and 
service  of  notices,  see  sects.  2 66,  267. 

Arbitration . — Sects.  179-181  prescribe  the  mode  of  referring 
questions  under  the  Act  to  arbitration. 

Sect.  329.  The  result  of  any  such  arbitration  shall  be  Effect  of 
final,  and  the  local  authority  shall  do  as  follows  ; (that  is  arbitration, 
to  say,)  L‘G'5  s*  <0* 

(1.)  If  the  arbitrators  are  of  opinion  that  no  injury  will 
be  caused,  the  local  authority  may  forthwith 
proceed  to  do  the  proposed  matters  and  things  : 

(2.)  If  the  arbitrators  are  of  opinion  that  injury  will  be 
caused,  but  that  such  injury  is  of  a nature  to 
admit  of  being  fully  compensated  by  money, 
they  shall  proceed  to  assess  such  compensation ; 
and  on  payment  of  the  amount  so  assessed,  but 
not  before,  the  local  authority  may  proceed  to 
do  the  proposed  matters  and  things  : 

(3.)  If  the  arbitrators  are  of  opinion  that  injury  will  be 
caused,  and  that  it  is  not  of  a nature  to  admit 
of  being  fully  compensated  by  money,  the  local 
authority  shall  not  proceed  to  do  any  matter  or 
thing  in  respect  of  which  such  opinion  may  be 
given. 

Sect.  330.  No  transfer  of  powers  and  privileges  under  Provision  as 
this  Act  shall  deprive  any  body  of  persons  or  person  to  transfer  of 
authorized  by  virtue  of  any  Act  of  Parliament  to  navi-  P°™ers>  ^c* 
gate  on  any  river  or  canal,  or  to  demand  for  their  or  his  ’’  s’ 
own  benefit  in  respect  of  such  navigation  any  tolls  or  dues, 
of  such  powers  and  privileges  as  are  vested  in  them  by  any 
Act  of  Parliament  in  relation  to  such  river  or  canal. 

Note. — Navigation  Rights. — With  regard  to  such  transfers 
of  powers  and  privileges,  see  sects.  10,  275,  and  310;  and  see 
the  prohibition  against  interfering  with  navigations,  contained 
in  sub-sects.  3-6  of  sect.  327. 

Sect.  331.  Any  body  of  persons  or  person  authorized  Provision  as 
by  virtue  of  any  Act  of  Parliament  to  navigate  on  or  use  to  alteration 
any  river  canal  dock  harbour  or  basin,  or  to  demand  any  of  sewers, 
tolls  or  dues  in  respect  of  the  navigation  on  such  river  or  L'  *’  s‘  * 
canal  or  the  use  of  such  dock  harbour  or  basin,  may,  at 


38  & 39  Viet, 
c,  55,  s.  331- 
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generally. 
L.GL,  s.  73. 
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their  own  expense,  and  on  substituting  other  sewers  drains 
culverts  and  pipes  equally  effectual  and  certified  as  such 
by  the  surveyor  to  the  local  authority,  take  up,  divert,  or 
alter  the  level  of  any  sewers  drains  culverts  or  pipes 
constructed  by  any  local  authority,  and  passing  under  or 
interfering  with  such  rivers  canals  docks  harbours  or 
basins,  or  the  towing-paths  thereof,  and  may  do  all  such 
things  as  may  be  necessary  for  carrying  into  effect  such 
taking  up  diversion  or  alteration. 

Note. — Alteration  of  Sewers . — This  section  refers  only  to 
sewers  constructed  by  the  local  authority ; but  all  sewers  in  the 
district,  with  certain  exceptions  mentioned  in  sect.  13,  are  vested 
in  them.  If  the  local  authority  desire  themselves  to  alter  or 
discontinue  a sewer,  they  may  do  so  by  virtue  of  sect.  18. 

A penalty  is  imposed  by  sect.  307  for  wilfully  damaging  works 
or  property  of  the  local  authority,  and  by  sect.  26  for  erecting 
a building  over  any  of  their  sewers  without  their  consent. 

Differences  of  opinion  arising  out  of  this  substitution  of 
sewers,  &c.,  may  be  referred. to  arbitration  under  sect.  333. 

Sect.  332.  Nothing  in  this  Act  shall  be  construed  to 
authorize  any  local  authority  to  injuriously  affect  any 
reservoir  canal  river  or  stream  or  the  feeders  thereof  or 
the  supply  quality  or  fall  of  water  contained  in  any  reser- 
voir canal  river  stream  or  in  the  feeders  thereof,  in  cases 
where  any  body  of  persons  or  person  would,  if  this  Act 
had  not  passed,  have  been  entitled  by  law  to  prevent  or 
be  relieved  against  the  injuriously  affecting  such  reser- 
voir canal  river  stream  feeders  or  such  supply  quality  or 
fall  of  water,  unless  the  local  authority  first  obtain  the 
consent  in  writing  of  the  body  of  persons  or  person  so 
entitled  as  aforesaid. 

Note. — Purchase  of  Water  Rights . — Under  sect.  51  the 
local  authority  may  purchase  waterworks  or  rights  to  take  or 
convey  water.  If,  however,  the  owners  are  unwilling  to  sell 
them,  a provisional  order  for  the  compulsory  purchase  of  them 
will  not  be  issued,  as  it  would  be  in  contravention  of  sect.  332. 

Piterference  with  Watercourse. — Sect.  327  also  contains  pro- 
visions protecting  rivers  and  navigations,  and  the  supply  of 
water  to  them,  from  interference  by  the  local  authority  without 
the  consent  of  the  proprietors  of  the  navigation. 

The  present  section  does  not  apply  to  a case  in  which  the 
local  authority  merely  permit  an  existing  sewer  to  discharge 
the  drainage  of  houses  connected  with  it,  into  a stream, 
without  themselves  doing  any  act  to  cause  it  to  be  so 
discharged ; 1 though  they  may  be  liable  to  proceedings  under 
the  Rivers  Pollution  Acts.2 

(1)  Ogilvie  v.  Blything  Rural  (2)  See  56  & 57  Viet.  c.  31,  s.  I, 
Sa?iitary  Authority,  67  L.T  .(N.s.)  18.  post. 
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Riparian  proprietors  have  a common  interest  in  the  water  of  3§  & 39  Viet, 
a running  stream,  and  a separate  property  in  the  alveus  or  c,55’ s'  332>n- 
channel  thereof,  usque  ad  medium  filum  fluminis  ; but  no  pro- 
prietor may  so  use  his  property  in  the  alveus  as  to  affect  the 
interest  of  ex  adverso  proprietors  in  the  stream ; and  in  order 
to  entitle  a riparian  proprietor  to  relief  against  building  on  the 
alveus,  it  is  not  necessary  for  him  to  prove  that  damage  to  him 
has  been,  or  is  likely  to  be,  caused  thereby.  In  such  case  the 
onus  of  showing  that  no  damage  will  arise  lies  on  the  person 
making  the  encroachment.  Anything  done  in  alveo  which 
produces  no  sensible  effect  on  the  stream  is,  however,  allowable. 

Per  Lord  Chelmsford,  L.C. : “ A riparian  proprietor  may  build 
a bulwark  on  his  bank  ripce  muniendee  causct,  but  he  must  so 
build  as  to  cause  no  actual  injury  to  the  opposite  proprietor ; in 
this  case,  however,  mere  apprehension  of  damage  would  not  be 
sufficient  ground  for  relief.”  Per  Lord  Westbury  : “ The  interest 
of  a riparian  proprietor  in  the  stream  extends  not  only  to  the 
prevention  of  a diversion  or  diminution  thereof,  but  to  the 
prevention  of  any  such  interference  with  its  course  as  might 
possibly  be  attended  with  damage  at  a future  period  to  another 
proprietor.  The  general  rule  is,  that  even  though  immediate 
damage  cannot  be  described,  or  actual  loss  predicted,  an  ob- 
struction to  the  current  of  a stream  constitutes  an  injury  of 
which  the  Courts  will  take  notice  as  an  encroachment  which 
adjacent  proprietors  have  a right  to  have  removed.1  One 
riparian  proprietor  was,  however,  held  by  Kekewich,  J.,  to  have 
no  right  as  against  others  to  remove  from  the  bed  of  the 
stream  a long-continued  natural  accumulation  of  gravel  and 
growth  of  weeds,  which  had  permanently  altered  the  flow  and 
course  of  the  water.2 

Where  a non-tidal  river  gradually  changes  its  bed,  it  is 
doubtful  whether  the  riparian  owners  gain  or  lose  land,  as  the 
case  may  be,  especially  if  their  original  boundaries  remain  well 
defined,  as  in  a case  where  the  bed  belongs  to  a separate  owner. 

Per  Romer,  J.,  the  question  whether  particular  land  forms  part 
of  the  bed  at  any  time,  depends  on  the  physical  circumstances, 
including  past  and  present  fluctations  of  the  river,  the  nature 
and  use  of  the  ground  in  question  and  the  growths  upon  it.3 

Although  an  encroachment  on  the  alveus  of  a running  stream 
may  be  complained  of  without  the  necessity  of  proving  that 
damage  has  been  sustained,  or  is  likely  to  be  sustained ; 4 yet 
where,  upon  a balance  of  testimony,  it  appears  that  the  quantity 
of  water  sent  on  to  another’s  works  will  not,  in  all  probability. 


(1)  Bickett  v.  Morris , L.  R.  I 
H.  L.  Sc.  47  ; 14  L.  T.  (N.s.)  835  ; 
12  Jur.  (N.S.)  803,  followed  in  At- 
torney-General v.  Earl  Lonsdale , 
L.  R.  7 Eq.  377;  38  L.  J.  Ch.  335  ; 
20  L.  T.  (N.s.)  64 ; 17  W.  R.  219. 

(2)  Withers  v.  Purchase,  60  L.  T. 

(n.s.)  819. 


(3)  Hind  son  v.  Ashby,  L.  R.  1896, 
I Ch.  78;  73  L.  T.  (n.s.)  468;  60 
J.  P.  40  ; reversed  on  the  facts,  L.  R. 
1896,  2 Ch.  1 ; 65  L.  J.  Ch.  515  ; 
74  L.  T.  (N.S.)  327  ; 60  J.  P.  484. 

(4)  Earl  of  Norbury  v.  Kitchiny 
15  L.  T.  (N.s.)  501. 
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38  & 39  Viet,  be  substantially  diminished  in  quantity  or  quality,  the  Court 
^•55>s-332>n*  wiH  not  proceed  by  mandatory  injunction.1 

A person  diverting  a stream  into  a new  and  artificial  channel 
for  his  own  convenience  is  bound  to  make  it  capable  of  carrying 
off  all  the  water  which  may  reasonably  be  expected  to  flow  into 
it,  irrespective  of  the  capacity  of  the  old  and  natural  channel.2 

A man  has  a right  to  protect  his  own  property  against  an 
extraordinary  flood,  which  is  a common  enemy,  although  the 
damage  inflicted  by  such  flood  upon  his  neighbour  be  thereby 
increased ; provided,  however,  that  he  does  not  interfere  with 
the  natural  outlet  of  a natural  stream  in  exercising  such  right  of 
self-protection.3 

A municipal  corporation,  as  owners  of  a mill  and  some  low- 
lying  lands,  having  for  upwards  of  200  years  exercised  an 
uninterrupted  right  to  open  certain  river  locks  belonging  to  the 
plaintiff  in  times  of  flood,  were  held  by  the  House  of  Lords  to 
be  entitled  to  the  right  as  an  easement,  either  by  prescription 
or  on  the  presumption  of  a lost  grant,  and  the  easement  was 
presumed  to  have  been  granted  in  respect  of  the  lands  affected 
by  its  exercise.4 

The  Secretary  of  State  for  War  is  empowered  to  interfere 
with  streams  in  certain  cases  by  the  Defence  Act,  i860.5 

Abstraction  of  Water from  Watercourse. — A riparian  proprietor 
can  have  no  larger  right  than  he  has  by  nature  against  those 
above  or  below  him.  “The  right  to  have  a stream  to  flow 
in  its  natural  state  without  diminution  or  alteration  is  an  in- 
cident to  the  property  in  the  land  through  which  it  passes ; but 
flowing  water  is  publici  juris , not  in  the  sense  that  it  is  a botmm 
vacans , to  which  the  first  occupant  may  acquire  an  exclusive 
right,  but  that  it  is  public  and  common  in  this  sense  only, 
that  all  may  reasonably  use  it  who  have  a right  of  access  to  it ; 
that  none  can  have  any  property  in  the  water  itself,  except  in 
the  particular  portion  which  he  may  choose  to  abstract  from  the 
stream  and  take  into  his  possession,  and  that  during  the  time  of 
his  possession  only.  But  each  proprietor  of  the  adjacent  land 
has  a right  to  the  usufruct  of  the  stream  which  flows  through 
it.6  But  as  soon  as  a riparian  owner  has  appropriated  the 
water  to  a beneficial  use,  he  may  sue  for  injury  done  to  him  in 
respect  thereof.7  By  a long  series  of  decisions  the  rights  of 


(1)  Edleston  v.  Crossley  and  Sons 
(. Limited ),  18  L.  T.  (N.s.)  15. 

(2)  Musgrave or  Fletcher  v.  Smith , 
ox  Smith  v.  Musgrave,  L.  R.  2 App. 
Cas.  781;  47  L.  J.  Ex.  4 ; 26  W.  R. 
83  ; 37  L.  T.  (N.S.)  367. 

(3)  Nield  v.  London  and  North- 

Western  Railway  Company , L:  R. 

10  Ex.  4;  44  L.  J.  Ex.  15;  23 

W.  R.60.  See  also  Roberts  v.  Rose, 

ante,  p.  75,  and  Jones  v.  Williams , 
ante,  p.  210,  with  reference  to  entry 
on  the  lands  of  another  to  atate  a 
nuisance. 


(4)  Simpson  v.  Mayor,  &c.,  of 
Godmanchester,  L.  R.  1897,  A.  C. 
696 ; 66  L.  J.  Ch.  770 ; 77  L.  T. 
(N.S.)  409. 

(5)  23  & 24  Viet.  c.  1 12,  s.  40,  in 
the  note  to  s.  335,  post , p.  718. 

(6)  Embrey  v.  Owen,  6 Ex.  369 ; 
20  L.  J.  Ex.  212 ; 15  Jur.  633. 

(7)  See  Mason  v.  Hill,  5 B.  & 
Ad.  I,  and  Holker  v.  Porritt , L.  R. 
10  Ex.  59;  33  L.  T.  (N.s.)  125; 
44  L.  J.  Ex.  52;  23  W.  R.  400; 
Brown  v.  Best , 1 Wilson,  174; 
Bealey  v.  Shaw,  6 East,  208. 
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riparian  proprietors  to  the  use  of  water  flowing  in  definite  38  & 39  Viet. 

channels  above  ground  have  been  well  settled.  Each  proprietor  c'  s-  332> n- 

of  the  land  has  a right  to  the  stream  flowing  in  a natural 

course  over  his  land,  to  use  the  same  as  he  pleases,  in  a 

manner  not  inconsistent  with  a similar  right  in  the  proprietors 

of  the  land  below  his,  through  which  the  stream  also  flows ; so 

that,  in  the  absence  of  prescription  or  grant,  neither  proprietor 

can  diminish  the  quantity  or  injure  the  quality  of  the  water, 

which  would  otherwise  naturally  descend.  He  “ has  a right 

to  what  may  be  called  the  ordinary  use  of  the  water  flowing 

past  his  land ; for  instance,  to  the  reasonable  use  of  the  water 

for  his  domestic  purposes  . . . and  this  without  regard  to  the 

effect  which  such  use  may  have  in  case  of  a deficiency  upon 

proprietors  lower  down  the  stream.  But  further,  he  has  a right 

to  the  use  of  it  for  any  purpose,  or  what  may  be  deemed  the 

extraordinary  use  of  it,  provided  he  does  not  thereby  interfere 

with  the  rights  of  other  proprietors  either  above  or  below  him. 

Subject  to  this  condition,  he  may  dam  up  the  stream  for  the 
purpose  of  a mill,  or  divert  the  water  for  the  purpose  of  irriga- 
tion ; but  he  has  no  right  to  interrupt  the  regular  flow  of  the 
stream  if  he  thereby  interferes  with  the  lawful  use  of  the  water 
by  other  proprietors,  and  inflicts  upon  them  a sensible  injury.”  1 
A riparian  proprietor  has  a right,  by  means  of  waterwheels  and 
machinery  erected  by  him  for  that  purpose,  to  pump  up  water 
from  a natural  stream  flowing  past  his  land,  to  a reservoir,  and  to 
convey  it  thence  by  pipes  to  his  dwelling-house  upon  another 
estate  at  a distance  from  the  stream  ; and  he  may  there  apply 
such  water  to  his  domestic  and  other  necessary  purposes  of  utility, 
provided  he  take  only  a reasonable  quantity  with  reference  to 
the  size  of  the  stream  and  the  rights  of  his  neighbours  ; but  he 
has  no  right  to  take  more  water  by  means  of  the  wheels  and 
machinery  than  he  would  have  a right  to  take  otherwise.2 

A railway  company  whose  line  crossed  a stream  in  the 
immediate  neighbourhood  of  one  of  their  stations  took  water  for 
supplying  their  engines  and  for  the  general  purposes  of  the 
station ; and  it  appearing  that  the  abstraction  of  water  did  no 
damage  in  wet  weather  and  never  slackened  the  working  of  the 
mill  for  more  than  a few  minutes  a day,  it  was  held  that  the 
company  as  riparian  owners  were  entitled  to  take  a reasonable 
quantity  of  water  for  their  purposes,  and  that  the  quantity  taken 
was  not  unreasonable.3 

Martin,  B.,  said  that  it  was  competent  to  the  owners  of 
adjoining  closes  abutting  on  a stream  to  agree  together  to  take 
the  water  through  a goit  from  the  close  of  one  to  the  close  of  the 
other,  returning  the  water  to  the  stream  in  the  close  of  the 
latter,  and  that  though  the  right  to  a flow  of  water  in  a goit  being 

(1)  Miner  v.  Gilmour,  12  Moo.  (3)  Sandwich  ( Earl  of)  v.  Great 

P.  C.  156.  Northern  Railway  Company,  L.  R. 

(2)  Norbury  {Earl)  v.  Kitchin , 7 10  Ch.  D.  707  ; 49  L.  J.  Ch.  225  ; 

L.  T.  (n.S.)  685  ; 9 jur.  (N.S.)  132.  27  W.  R.  616 ; 43  J.  P.  429. 
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38  & 39  Viet.  an  incorporeal  hereditament,  and  the  subject  of  property  and 

c-55>s*  332>n-  of  grant,  could  not  be  created  so  as  to  bind  the  original* 

grantor  and  his  heirs  except  by  deed ; yet  actual  possession 

and  enjoyment  of  it  under  a parol  agreement,  though  con- 
ferring no  title  as  against  the  original  grantor  and  his  heirs, 
gave  a right  of  action  against  a wrong-doer.1  In  the  same  case 
Bramwell,  B.,  said2  that  as  a general  rule  a man  may  grant 
estates  and  rights  of  enjoyment  of  his  property,  and  the 
grantees  may  maintain  actions  against  those  who  disturb 
them ; and  a riparian  proprietor,  subject  to  the  rights  of  those 
opposite  and  down  the  stream,  may  divert  the  water  where  it 
flows  by  his  land,  and  may  grant  the  right  or  mode  of  enjoy- 
ment to  another  person.  And  Channel,  B.,  said  that  the 

rights  of  a riparian  proprietor  with  respect  to  the  stream  are- 
limited  only  by  those  of  persons  in  a similar  and  analogous 
position  with  respect  to  the  stream  as  himself ; and  if,  therefore,, 
he  grants  to  a non-riparian  a right  to  abstract  water  from  the 
stream,  the  grantee  may  sue  only  the  grantor  for  any  interfer- 
ence with  him.  But  if  two  adjoining  riparian  proprietors  agreed 
to  divert  the  stream,  so  that  it  should  run  in  two  channels  instead 
of  one,  the  water  passing  again  into  the  old  stream  below  their 
land  and  flowing  down  to  the  lower  proprietors  as  before,  the 
case  was  different ; the  goit  was  to  all  intents  and  purposes  a 
mere  stream,  and  any  person  having  land  upon  it  would  have 
the  right  of  a riparian  proprietor  to  use  the  water  in  any 
way  not  interfering  with  others.  There  was  no  reason  why 
the  law  applicable  to  ordinary  running  streams  should  not  be- 
applicable  to  such  a stream,  for  it  was  a natural  stream  or 
flow  of  water,  though  flowing  in  an  artificial  channel ; and  an 
artificial  stream  might  be  on  the  same  footing  as  a natural 
one,  as  regards  the  rights  of  riparian  proprietors,  was  held  in 
Sutcliffe  v.  Booth.2, 

A riparian  proprietor  has  a right  to  the  natural  stream  of 
water  flowing  through  the  land  in  its  natural  state ; and  if  the 
water  be  polluted  by  a proprietor  higher  up  the  stream  so  as  to 
occasion  damage  in  law , though  not  in  fact , to  the  first-men- 
tioned proprietor,  it  gives  him  a good  cause  of  action  against 
the  upper  proprietor,  unless  the  latter  have  gained  a right  by 
long  enjoyment  or  grant.  But  no  action  will  lie  for  an  injury 
by  the  diversion  of  an  artificial  watercourse,  where  the  enjoy- 
ment of  it  depends  upon  temporary  circumstances,  and  is  not 
of  a permanent  character,  and  where  the  interruption  is  by  a 
person  who  stands  in  the  nature  of  a grantor.4 


(1)  Nuttall  v.  Bracewell , L.  JR. 

2 Ex.  1 ; 36 L.  J.  Ex.  1 ; 15  L.T. 
(N.S.)  313  ; 1 2 Jur . (N.SO989  ; 4 H. 
& C.  714,  followed  in  Holker  v. 
Porritt , ante , p.  704. 

(2)  Distinguishing  Hill  v.  Tupper, 
2 H.  & C.  121 ; 32  L.  J.  Ex.  217  ; 
8 L.  T.  (N.s.)  792. 


(3)  Sutcliffe  v.  Booth , 32  L.  J- 
Q.  B.  136;  9 Jur.  (N.s.)  1037. 

(4)  Wood  v.  Waudy  3 Ex.  748  -r 
18  L.  J.  Ex.  305;  13  Jur.  472^ 
approved  by  the  Privy  Council  in 
R dines hur  Per  shad  Narain  Singh  v- 
Koonj  Behan  Pattuk,  L.  R.  4 App. 
Cas.  121. 
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On  the  other  hand,  the  abstraction  of  water  from  a natural  38  & 39  yict* 
stream,  openly  and  under  a claim  of  right  for  a period  of  twenty  c'^’  S,331 2»B« 
years,  to  a tenement  not  abutting  on  the  stream,  will  create  no 
easement  to  have  pure  water  flow  down  the  stream  to  the  point 
of  abstraction.1 

The  justices  of  Kent  having  by  means  of  pipes  and  machinery 
taken  water  for  the  county  gaol  from  a navigable  river  over 
which  a company  of  proprietors  had  the  control  under  a private 
Act,  without  the  permission  of  the  proprietors,  and  an  action 
having  been  brought  against  them  for  the  alleged  trespass,  and 
a verdict  taken  by  consent  subject  to  a special  case;  it  was  held 
that  upon  the  true  construction  of  the  Act,  the  plaintiffs  had  not 
such  a limited  right  in  the  river  as  a private  grant  of  it  might 
have  conveyed,  but  that  the  Act  created  a property  and  interest 
in  the  water  which  was  interfered  with  by  the  abstraction  of  it 
for  the  purposes  to  which  it  was  applied  by  the  defendants, 
which  purposes  were  more  extensive  than  those  for  which  a 
riparian  proprietor  could  insist  on  appropriating  a stream  as  it 
passed  his  land,  and  that  it  was  not  necessary  that  there  should 
be  an  actual  damage  to  the  navigation,  because  the  legislature 
intended  to  give  the  company  such  an  interest  in  all  the  water 
of  the  river  for  the  purposes  of  navigation  as  was  interfered  with 
by  the  abstraction  of  any  part  thereof.2 

A corporation  were  empowered  by  statute  to  erect  a reservoir 
near  a river,  and  on  its  completion  to  divert  the  water,  dis- 
charging down  the  river  seventy-five  cubic  feet  of  water  per 
second  for  twelve  hours  of  every  working  day.  The  corporation 
were,  by  the  nature  of  the  ground,  prevented  from  completing 
the  reservoir,  but  diverted  the  water  and  discharged  down  the 
river  more  than  it's  natural  flow,  though  less  than  the  quantity 
required  by  the  statute.  The  riparian  proprietors  having  there- 
upon brought  their  action  against  the  corporation,  it  was  held 
that  they  could  recover  at  common  law  for  any  damage  sus- 
tained by  the  diversion  of  the  water,  but  not  for  failure  to 
comply  with  the  statutory  requirement  to  discharge  seventy-five 
cubic  feet  per  second.3 

By  an  Act  for  amalgamating  two  companies,  the  amalgamated 
company  were  empowered  to  maintain  and  keep  navigable  the 
united  canal,  and  for  that  purpose  to  supply  it  with  water  from 
all  springs  and  streams  which  had  been  or  should  be  found 
within  2000  yards  of  the  canal.  Under  this  power  they 
diverted  the  water  of  a stream  within  the  prescribed  limits  by 
means  of  a new  channel  into  the  canal.  It  was  held  that  the 
canal  company,  though  they  had  suffered  no  present  damage, 
were  entitled  to  an  injunction  to  restrain  a waterworks  company 


(1)  Stockport  Waterworks  Com- 
pany v.  Potter,  3 H.  & C.  300 ; 10 
L.  T.  (n.s.)  648. 

(2)  Medway  Navigation  Company 
v.  Romney  {Earl of),  9 C.  B.  (N.S.) 

575  ; 30  L.  J.  C.  P.  236 ; 9 W.  R. 


482;  7 Jur.  (n.s.)  846;  4 L.  T. 
(n.s.)  87. 

(3)  Waller  v.  Manchester  {Mayor, 
&*.),  6 H.  & N.  667  ; 30  L.  J.  Ex. 
293;  7 Jur.  (N.s.)  635. 
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38  & 39  Viet.  from  diverting  the  water  of  the  stream  so  as  to  cause  injury  to 
c-55»s-  332Jn*  the  navigation  of  the  canal.1 

Millowners  obtained  an  injunction  to  restrain  Improve- 
ment Commissioners  from  taking  water  from  a river  under 
a special  Water  Act,  or  interfering  with  its  flow,  otherwise 
than  as  authorized  by  the  Act,  although  no  actual  damage  was 
proved.2 

A bill  was  filed  to  restrain  the  Barmouth  Local  Board  from 
abstracting  water  from  a brook.  The  whole  ordinary  flow  of  this 
brook  was  stated  not  to  exceed  77,000  gallons  per  day,  and  in 
summer  it  was  sometimes  dry.  The  defendants  having  bought 
a piece  of  land  on  the  bank  of  this  brook  for  the  purpose  ot 
obtaining  the  right  of  water,  put  a five-inch  iron  pipe  into  the 
brook,  capable  of  conveying  to  their  reservoir  67,000  gallons  of 
water  in  the  twenty-four  hours,  and  it  was  admitted  that  they 
had  been  abstracting  about  seven-eighths  of  the  water  without 
returning  any  part  of  it  to  the  brook.  The  plaintiff  was  owner 
of  a disused  mill  and  two  cottages  lower  down  the  stream,  and 
he  insisted  that  his  rights  as  a riparian  owner  were  being  in- 
juriously affected.  The  Master  of  the  Rolls  said  that  the 
defence  of  acquiescence  failed,  for  it  had  not  been  shown  that 
the  plaintiff  knew  the  particulars  of  what  the  defendants  were 
about  to  do,  nor  even  subsequently  would  he  have  been  justified 
in  presuming  that  they  were  about  to  do  an  unlawful  act.  The 
local  board  had  only  the  ordinary  rights  of  a riparian  owner, 
and  according  to  a recent  case,3  the  diversion  of  the  water  of 
a stream  for  the  purpose  of  sending  it  in  large  quantities  to  a 
reservoir  to  supply  a town  is  not  within  those  rights.  As  the 
defendants  were  diverting  water  for  a purpose  which  was  not 
legal,  actual  pecuniary  damage  was  not  necessary  to  give  a right 
of  action  or  suit.  He  could  not  make  it  a question  of  damages, 
however  much  he  might  personally  wish  to  do  so,  having  regard 
to  the  inconvenience  to  which  the  people  of  Barmouth  might 
be  subjected  in  consequence  of  his  granting  an  injunction. 
The  defendants  were  accordingly  restrained  from  abstracting  or 
diverting  water  from  the  brook  so  as  to  injuriously  affect  the 
supply  of  water  flowing  through  the  plaintiff’s  land.4 

A prescriptive  right  to  take  water  from  a stream  in  a particular 
way  at  a particular  place  does  not  authorize  taking  the  water  in 
any  other  way  or  at  any  other  place.5 


(1)  Swindon  Waterworks  Com- 
pany { Limited ) v.  Wilts  and  Berks 
Canal  Navigation  Company , L.  R. 

7 H.  L.  697;  45  L.  J.  Ch.  638; 
33  L.  T.  (n.s.)  513  ; 24  W.  «R. 
284. 

(2)  Herron  v.  Rathmines  and 
Rathgar  Improvement  Commis- 
sioners, L.  R.  1892,  A.  C.  498;  67 
L.  T.  (n.s.)  658. 

(3)  Swindon  Waterworks  Com- 

pany v.  Wilts  and  Berks  Canal  Na- 


vigation Company , supra. 

(4)  Owen  v.  Davies , Times,  2% 
July,  1874;  W.  N.  1874,  p.  175. 
See  also  Mason  v.  Shrewsbury  and 
Hereford  Railway  Company,  L.  R. 
6 Q.  B.  578  ; 40  L.  J.  Q.  B.  293 ; 
25  L.  T.  (N.s.)  239;  20  W.  R.  14; 
and  Attorney  - General  v.  Great 
Eastern  Railway  Company , L.  R. 
6 Ch.  572;  19  W.  R.  788. 

(5)  M( Intyre  v.  Ml  Gavin,  L.  R. 
1893,  A.  C.  268  ; 57  J.  P.  548. 
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Abstraction  of  Water  flowing  Underground. — The  local  autho-  3 
rity  may  sink  wells  for  the  purpose  of  obtaining  a supply  of  c 
water,  even  though  the  underground  water  is  diverted  from 
a stream  in  which  it  has  hitherto  flowed,  and  damage  is  thereby 
occasioned  to  property  on  the  banks  of  the  stream.  For  it  was 
decided  by  the  House  of  Lords  that  the  owner  of  an  ancient 
water-mill  on  a river  had  no  right  of  action  against  an  owner  of 
land  adjacent  who  dug  a deep  well  on  his  own  land,  and  there- 
by diverted  the  underground  waters,  not  known  to  be  formed 
into  a stream  flowing  in  a defined  channel,  which  otherwise 
would  have  percolated  into  the  river  ; although  the  landowner 
(the  local  board  in  the  case  before  the  House)  did  not  use  the 
water  for  purposes  connected  with  his  land,  but  pumped  it  up 
and  carried  it  off  in  pipes  to  supply  persons  resident  in  the 
neighbourhood,  many  of  whom  had  no  right  as  owners  to 
the  use  of  the  water  at  all.  The  unanimous  opinion  of  the 
Judges  on  the  question  of  law  propounded  to  them  in  this  case 
by  the  House  of  Lords  contains  the  following  exposition  of  the 
law  upon  the  subject : — 

“ The  law  respecting  the  right  to  water  flowing  in  definite 
visible  channels  may  be  considered  as  pretty  well  settled  by 
several  modern  decisions,  and  it  is  very  clearly  enunciated  in 
the  judgment  of  the  Court  of  Exchequer  in  the  case  of 
Embrey  v.  Owen.1  But  the  law,  as  laid  down  in  those  cases,  is 
inapplicable  to  the  case  of  subterranean  water  not  flowing  in  any 
definite  channel,  nor  indeed  at  all,  in  the  ordinary  sense,  but 
percolating  or  oozing  through  the  soil  more  or  less  according 
to  the  quantity  of  rain  that  may  chance  to  fall. 

“ The  inapplicability  of  the  general  law  respecting  rights 
to  water  to  such'  a case  has  been  recognized  and  observed  upon 
by  many  judges  whose  opinions  are  of  the  greatest  weight  and 
authority.  In  the  case  of  Rawstron  v.  Taylor ,2  Baron  Parke, 
in  the  course  of  delivering  judgment,  says  : ‘ This  is  the  case  of 
common  surface  water  flowing  in  no  definite  channel,  though 
contributing  to  the  supply  of  the  plaintiff’s  mill.  The  water 
having  no  definite  course,  and  the  supply  not  being  constant,  the 
plaintiff  is  not  entitled  to  it.  The  right  to  have  a stream  run- 
ning in  its  natural  direction  does  not  depend  upon  a supposed 
grant,  but  is  jure  natural  In  delivering  the  judgment  of  the 
Court  of  Exchequer  in  the  subsequent  case  of  Broadbent  v. 
Ramsbothamj  Baron  Alderson  observes,  that  ‘ all  the  water  fall- 
ing from  heaven,  and  shed  upon  the  surface  of  a hill,  at  the  foot 
of  which  a brook  runs,  must  by  force  of  gravity  find  its  way  to 
the  bottom,  and  so  into  the  brook ; but  this  does  not  prevent 
the  owner  of  the  land  on  which  it  falls  from  dealing  with  it 
aS  he  pleases,  and  appropriating  it.  He  cannot  do  so  if  the 
water  has  arrived  at,  and  is  flowing  in,  some  definite  channel. 

(1)  Embrey  v.  Owen,  ante,\>.  704.  (3)  Broadbent  v.  Ramsbotkam , 

(2)  Rawstron  v.  Taylor , post , post,  p.  714. 

p.  714. 
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38  & 39  Viet.  There  is  here  no  watercourse  at  all.’  In  the  earlier  case  of 

c‘55»  s*  331 2>n-  Acton  v.  Blundell j the  Court  of  Exchequer  was  of  opinion  that 
the  owner  of  the  surface  might  apply  subterranean  water  as  he 
pleased,  and  that  any  inconvenience  to  his  neighbour  from  so 
doing  was  damnum  absque  injuria , and  gave  no  ground  of 
action.  There  is  no  case  or  authority  of  which  I am  aware 
that  can  be  cited  in  support  of  the  position  contended  for  by 
the  plaintiff,  or  in  which  the  right  to  subterranean  percolating 
water  adverse  to  that  of  the  owner  of  the  soil  came  in  question, 
except  the  Nisi  Prius  case  of  Balston  v.  Bensted ,2  and  Dickinson 
v.  The  Grand  Junction  Canal  Company  ,3  .... 

“ In  such  a case  as  the  present,  is  any  right  derived  from  the 
use  of  the  water  of  the  river  Wandle  for  upwards  of  twenty 
years  for  working  the  plaintiffs  mill  ? Any  such  right  against 
another  founded  upon  length  of  enjoyment  is  supposed  to  have 
originated  in  some  grant  which  is  presumed  from  the  owner 
of  what  is  sometimes  called  the  servient  tenement.  But  what 
grant  can  be  presumed  in  the  case  of  percolating  waters,  depend- 
ing upon  the  quantity  of  rain  falling  or  the  natural  moisture 
of  the  soil,  and  in  the  absence  of  any  visible  means  of  knowing 
to  what  extent,  if  at  all,  the  enjoyment  of  the  plaintiff’s  mill 
would  be  affected  by  any  water  percolating  in  and  out  of  the 
defendant’s  or  any  other  land  ? The  presumption  of  a grant 
only  arises  where  the  person  against  whom  it  is  to  be  raised 
might  have  prevented  the  exercise  of  the  subject  of  the  pre- 
sumed grant ; but  how  could  he  prevent  or  stop  the  percolation 
of  water?  The  Court  of  Exchequer,  indeed,  in  the  case  of 
Dickinson  v.  The  Grand  Junction  Canal  Company ,4  expressly 
repudiates  the  notion  that  such  a right  as  that  in  question  can 
be  founded  on  a presumed  grant,  but  declares  that  with  respect 
to  running  water  it  is  jure  naturce.  If  so,  a Jortiori , the  right, 
if  it  exists  at  all,  in  the  case  of  subterranean  percolating 
water,  is  jure  naturce , and  not  by  presumed  grant,  and  the 
circumstance  of  the  mill  being  ancient  would  in  that  case  make 
no  difference. 

“ The  question  then  is,  whether  the  plaintiff  has  such  a right 
as  he  claims  jure  naturce  to  prevent  the  defendant  sinking  a well 
in  his  own  ground  at  a distance  from  the  mill,  and  so  absorb- 
ing the  water  percolating  in  and  into  his  own  ground  beneath 
the  surface,  if  such  absorption  has  the  effect  of  diminishing 
the  quantity  of  water  which  would  otherwise  find  its  way  into  the 
river  Wandle,  and  by  such  diminution  affects  the  working  of  the 
plaintiff’s  mill.  It  is  impossible  to  reconcile  such  a right  with 
the  natural  and  ordinary  rights  of  landowners,  or  to  fix  any 
reasonable  limits  to  the  exercise  of  such  a right.  Such  a right 
as  that  contended  for  by  the  plaintiff  would  interfere  with,  if  not 

(1)  Acton  v.  Blundell  12  M.  & (3)  Dickinson  v.  The  Grand 

W.  324  ; 13  L.  J.  Ex.  289.  Jiinction  Canal  Company , 7 Ex. 

(2)  Balston  v.  Bensted , I Camp.  282;  21  L.  J.  Ex.  241. 

463.  (4)  Ibid. 
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prevent,  the  draining  of  land  by  the  owner.  Suppose,  as  it  was  38  & 39  Viet, 
put  at  the  bar  in  argument,  a man  sunk  a well  upon  his  own  land,  c*  55> s*  332> n* 
and  the  amount  of  percolating  water  which  found  its  way  into  it 
bad  no  sensible  effect  upon  the  quantity  of  water  in  the  river 
which  ran  to  the  plaintiffs  mill,  no  action  would  be  maintain- 
able ; but  if  many  landowners  sank  wells  upon  their  own  lands, 
and  thereby  absorbed  so  much  of  the  percolating  water,  by  the 
united  effect  of  all  the  wells,  as  would  sensibly  and  injuriously 
•diminish  the  quantity  of  water  in  the  river,  though  no  one  well 
alone  would  have  that  effect,  could  an  action  be  maintained 
against  any'  one  of  them,  and  if  any,  which,  for  it  is  clear  that 
no  action  could  be  maintained  against  them  jointly  ? 

“ In  the  course  of  the  argument  one  of  your  Lordships  (Lord 
Brougham)  adverted  to  the  French  artesian  well  at  the  Abattoir 
•de  Grenelle,  which  was  said  to  draw  part  of  its  supplies  from  a 
distance  of  forty  miles,  but  underground,  and  as  far  as  is  known, 
from  percolating  water.  In  the  present  case  the  water  which 
finds  its  way  into  the  defendant’s  well  is  drained  from  and  perco- 
lates through  an  extensive  district,  but  it  is  impossible  to  say 
how  much  from  any  part.  If  the  rain  which  has  fallen  may  not 
be  intercepted  whilst  it  is  merely  percolating  through  the  soil, 
no  man  could  safely  collect  the  rain  water  as  it  fell  into  a pond ; 
nor  would  he  have  a right  to  intercept  its  fall  before  it  reached 
the  ground,  by  extensive  roofing,  from  which  it  might  be  con- 
veyed to  tanks,  to  the  sensible  diminution  of  water  which  had, 
before  the  erection  of  such  impediments,  reached  the  ground 
.and  flowed  to  the  plaintiff’s  mill.  In  the  present  case  the  de- 
fendant’s well  is  only  a quarter  of  a mile  from  the  river  Wandle ; 
but  the  question  would  have  been  the  same  if  the  distance  had 
been  ten  or  twenty  or  more  miles,  provided  the  effect  had  been 
to  prevent  underground  percolating  water  from  finding  its  way 
into  the  river,  and  increasing  its  quantity,  to  the  detriment 
of  the  plaintiff’s  mill.  Such  a right  as  that  claimed  by  the 
plaintiff  is  so  indefinite  and  unlimited  that,  unsupported  as 
it  is  by  any  weight  of  authority,  we  do  not  think  that  it 
•can  be  well  founded,  or  that  the  present  action  is  maintain- 
able ; and  we,  therefore,  answer  your  Lordships’  question  in 
the  negative.”  1 

In  a later  case  a claim  arose  under  the  Waterworks  Act, 

1847,  which  enables  the  undertakers  to  make  drains,  &c.,  and 
provides  that  in  the  exercise  of  their  powers  they  shall  make 
full  compensation  to  all  parties  interested  for  all  damage  sus- 
tained by  them  through  the  exercise  of  such  powers.  A person 
was  possessed  of  a well,  and  the  company  by  making  a drain 
drew  off  the  water  which  percolated  into  the  well,  and  by  the 
same  means  drew  it  off  by  percolation  after  it  had  found  its  way 
into  the  well ; and  it  was  held  that  as  no  action  could  be  main- 
tained for  this  injury,  so  no  compensation  could  be  claimed  for 

(1)  Chasemore  v.  Richards , 7 H.  L.  C.  349;  29  L.  J.  Ex.  8 1 ; 5 Jur. 

«N.s.)  873  ; 7 W.  R.  685. 
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38  & 39  Viet,  it  under  the  statute.1  In  some  cases,  therefore,  works  planned 
c,55>s*  332>n-  by  public  boards  in  pursuance  of  their  statutory  powers  may  be 
carried  out  though  they  tend  to  the  injury  of  neighbouring 
landowners  ; and  notice  to  such  landowners  need  not  be  given, 
or  their  rights  purchased  by  the  board  before  commencing  the 
works.  Thus,  where  the  Metropolitan  Board  of  Works,  in 
making  a sewer,  cut  a high  road  contiguous  to  certain  lands  in 
such  a manner  that  they  withdrew  the  water  of  an  ancient 
spring,  and  laid  dry  a rivulet  and  a series  of  ponds  extending 
three-quarters  of  a mile ; upon  a bill  filed  by  the  landowners 
claiming  an  immemorial  right  to  the  spring,  the  Court  would 
not  restrain  the  defendants  in  the  execution  of  the  works,  or 
compel  them  to  make  the  sewer  water-tight,  or  to  do  any  act  to 
restore  the  ancient  flow  of  water.  In  such  case  the  landowners 
were  held  to  be  without  any  remedy  in  equity,  and  their  only 
remedy  was  an  action  at  law,  claiming  compensation  for  the 
damage  done  to  their  property  by  the  works  of  the  Board.2  The 
estate  in  the  last-cited  case  was  situated  upon  a bed  of  gravel, 
which  was  itself  imbedded  in  a basin  of  clay  extending  under 
the  estate  and  under  the  lands  adjoining,  and  the  water  which 
rose  through  the  gravel  bed  by  means  of  natural  springs  was 
collected  in  a pond,  and  thence  overflowing  the  edge  of  the 
clay  basin,  formed  a rivulet  which  supplied  other  ponds,  and 
was  used  by  the  prosecutor  for  watering  his  gardens  and  horses. 
The  defendants,  in  the  course  of  making  their  sewer,  cut  through 
two  beds  of  gravel  and  clay  at  a short  distance  from  the  estate, 
and  the  effect  of  the  cutting  was  to  drain  the  springs  in  the 
gravel,  and  to  prevent  them  from  finding  their  way  into  the 
pond,  and  from  supplying  the  rivulet  and  the  other  ponds.  On 
application  for  a mandamus  to  assess  compensation  in  the 
manner  authorized  and  directed  by  the  Lands  Clauses  Act, 
the  Court  of  Queen’s  Bench  held  that  the  case  came  within  the 
principle  of  the  decision  in  Chccsemore  v.  Richards ,3  and  that, 
therefore,  there  would  be  no  right  of  action  had  the  act  been  that 
of  an  adjoining  proprietor,  and  that  there  was  no  right  to  com- 
pensation under  sect.  69  of  that  Act.  Held  also  (Cockburn,  C .J., 
dissentiente),  that  there  was  no  right  to  compensation  at  all.4 

Even  where  a person  had  sold  a well  or  spring  and  the  sole 
right  to  the  water  therein,  with  the  right  to  conduct  the  water 
to  a certain  house  for  ever,  it  being  expressed  in  the  convey- 
ance that  the  intent  and  meaning  of  the  parties  was  that  the 
plaintiff  should  be  absolutely  entitled  to  the  well  or  spring 
rights  and  premises  unconditionally  and  without  any  denial, 
interruption,  disturbance,  claim,  or  demand  whatsoever  of  the 


(1)  New  River  Company  v.  Johif- 
son,  2 E.  & E.  435  ; 29  L.  J.  M.  C. 
93;  I L.  T.  (N.S.)  295  ; 6Jur.  (N.s.) 
374;  8 W.  R.  179. 

(2)  Stainton  v.  Woo  try  ch , and 

Stainton  v.  Metropolitan  Board  of 

Works,  23  Beav.  225  ; 26  L.  J.  Ch. 


300;  3 Jur.  (N.s.)  257. 

(3)  Ante , p.  711. 

(4)  Reg.  v.  Metropolitan  Board  of 
Works,  3 B.  & S.  710 ; 32  L.  J. 
Q.  B.  105;  9 Jur.  (n.s.)  1009;  11 
W.  R.  492. 
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defendant,  his  heirs  or  assigns,  or  any  other  person  whomso-  38  & 39  Viet, 
ever,  it  was  held  that  in  an  ordinary  conveyance  of  a spring  c- 55>s*  332>n* 
with  the  water  flowing  from  it,  the  spring-head  with  the  defined 
stream  of  water  flowing  from  it  was  meant ; that  that  was  all 
that  was  to  be  conveyed  in  the  present  case,  and  there  was 
nothing  in  the  words  of  the  conveyance  to  include  the  extra- 
ordinary right  of  preventing  the  vendor  from  interfering  by 
means  of  subterranean  operations  with  the  water  before  it  formed 
the  spring-head.1  And  in  deciding  that  the  lessor  of  land, 
including  two  ponds,  and  “ the  right  to  the  water  in  the  said 
ponds  and  in  the  streams  leading  thereto,”  was  entitled  to  sink 
a tank  outside  the  demised  land  and  intercept  the  water  per- 
colating through  marshy  ground  from  a spring  forty  yards  from 
the  ponds,  Lord  Watson  said  : “ A subterraneous  flow  of  water 
may  in  some  circumstances  possess  the  very  same  characteristics 
as  a body  of  water  running  on  the  surface ; but,  in  my  opinion, 
water,  whether  falling  from  the  sky  or  escaping  from  a spring, 
which  does  not  flow  onward  with  any  continuity  of  parts,  but 
becomes  dissipated  in  the  earth’s  strata,  and  simply  percolates 
through  or  along  those  strata,  until  it  issues  from  them  at  a 
lower  level,  through  dislocation  of  the  strata  or  otherwise, 
cannot  with  any  propriety  be  described  as  a stream.  And  I 
may  add  that  the  insertion  of  a common  rubble  or  other 
agricultural  drain  in  these  strata,  whilst  it  tends  to  accelerate 
percolation,  does  not  constitute  a stream,  as  I understand  that 
expression.”  Lord  Halsburv,  L.C.,  however,  who  differed 
from  the  majority,  considered  that  a “ stream  ” consisted  of 
water  in  motion  from  one  place  to  another  as  distinguished 
from  stagnant  water.2 

And  in  another  case,  notwithstanding  the  fact  that  it  was 
found  upon  the  evidence  that,  as  alleged  by  the  plaintiffs,  a 
landowner  was  not  acting  bona  fide  in  sinking  shafts  in  his 
own  land  near  the  reservoir  belonging  to  the  plaintiffs,  for  the 
purpose  of  draining  the  water  from  some  beds  of  stone,  which 
he  said  that  he  desired  to  work,  the  House  of  Lords  heid  that, 
if  he  were  otherwise  entitled  to  do  what  he  intended,  his  motive 
was  immaterial,  and  that  he  could  not  be  restrained  on  the 
ground  that  his  object  was  to  extort  money  from  the  plaintiffs. 

The  House  also  held  that  the  special  Act  of  the  water  company, 
whose  undertaking  the  plaintiffs  had  acquired,  did  not  entitle 
the  plaintiffs  to  an  injunction,  although  it  contained  a provision 
prohibiting  any  person  other  than  the  company  from  diverting, 
altering,  or  appropriating,  in  any  other  manner  than  by  law  they 
might  be  legally  entitled,  any  of  the  waters  supplying  or  flowing 
from  certain  streams  and  springs,  or  from  sinking  any  well  or 
pit,  or  doing  any  act,  matter,  or  thing  whereby  the  waters  of 
those  springs  might  be  drawn  off  or  diminished  in  quantity.3 

(1)  Brain  v.  Marfell , 41  L.  T.  468. 

(n.s.)  455;  44  J*  P*  56.  (3)  Mayor,  d^e.,  of  Bradford  v. 

(2)  McNab  v.  Robertson,  L.  R.  Pickles , L.  R.  1895,  A.  C.  587  ; 64 

1897,  A.  C.  129  ; 66  L.  J.  P.  C.  L.  J.  Ch.  759  ; 73  L.  T.  (n.s.)  353  ; 

27  ; 75  L.  T.  (n.s.)  666  ; 61  J.  P.  44  W.  R.  190 ; 60  J.  P.  3. 
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When  a well  is  supplied  with  water  which  percolates  through 
the  earth,  and  does  not  flow  through  any  defined  channel, 
although  the  owner  of  the  well  is  not  entitled  to  the  water  until 
it  actually  enters  his  well,  the  occupier  of  adjoining  property 
will  be  restrained  from  using  a cesspool  therein  in  such  a 
manner  as  to  pollute  the  water  coming  through  his  property 
and  supplying  the  well.1 

The  mere  fact  of  intercepting  water  does  not  amount  to  an 
appropriation  of  or  give  a person  command  over  the  water  as  a 
thing  which  he  can  control,  so  as  to  prevent  him  from  restoring 
it  to  its  freer  flow  from  his  own  to  his  neighbour’s  land,  and  to 
the  condition  in  which  it  was  before  his  operations  ; and  every 
one  is  entitled  to  deal  with  water  on  his  own  land  so  long  as 
while  dealt  with  he  does  not  cause  it  to  go  on  his  neighbour’s 
land  in  such  a way  as  to  affect  such  land  in  any  other  manner 
than  it  had  been  previously  affected,  and  to  impose  an  additional 
burden.2 

Abstraction  of  surface  Water. — A landowner  has  a right  to 
appropriate  surface  water  which  flows  over  his  land  in  no  defi- 
nite channel,  although  the  water  is  thereby  prevented  from 
reaching  a watercourse  which  it  previously  supplied.3  And 
again,  an  owner  of  land  has  an  unqualified  right  to  drain  it  for 
agricultural  purposes,  in  order  to  get  rid  of  mere  surface  water, 
the  supply  of  the  water  being  casual,  and  its  flow  following  no 
regular  or  definite  course ; and  a neighbouring  proprietor  cannot 
complain  that  he  is  thereby  deprived  of  such  waters  which  other- 
wise would  have  come  to  his  land.4  So  also  an  owner  may 
drain  his  land  though  he  thereby  cause  a subsidence  of  the 
land  of  his  neighbour.5 


Sect.  333.  Any  difference  of  opinion  that  may  arise 
between  a local  authority  and  any  such  body  of  persons 
or  person  as  aforesaid,  whether  any  sewers,  drains, 
culverts,  or  pipes  substituted  under  the  powers  of  this 
Act  for  sewers,  drains,  culverts,  or  pipes  constructed  or 
laid  down  by  any  local  authority  are  equally  effectual 
with  those  for  which  they  are  substituted,  or  whether  the 
supply  quality  or  fall  of  water  in  any  such  reservoir  canal 
river  or  stream  as  last  aforesaid  is  injuriously  affected  by 
the  exercise  of  powers  under  this  Act,  may  at  the  option 
of  the  party  complaining,  be  determined  by  arbitration 
in  manner  by  this  part  of  this  Act  provided.  The  arbi- 
trators shall  decide  the  same  questions  as  to  the  alleged 


(1)  See  Womersley  v.  Church , 
ante , p.  90. 

(2)  West  Cumberland  Iron  and 
Steel  Company  v.  Kenyon , L.  R.  11 

Ch.  D.  782 ; 48  L.  J.  Ch.  793 ; 40 
L.  T.  (N.s.)  703;  43  J-  P*  731- 

(3)  Broadbent  v.  Ramsbatham , II 

Ex.  602;  25  L.  J.  Ex.  1 15  ; and 


see  ante , p.  Jog. 

(4)  Rawstron  v.  Taylor , 11  Ex. 
369  ; 25  L.  J.  Ex.  33 ; and  see 
ante,  p.  7°9* 

(5)  Popplewell  v.  Hodgkinson , 
L.  R-  4 Ex.  248  ; 38  L.  J.  Ex.  126  ; 
20  L.  T.  (N.s.)  578  j 17  W.  R.  806. 
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injury,  and  the  local  authority  shall  proceed  in  the  same 
way  as  is  by  this  Act  provided  with  regard  to  arbitra- 
tions in  cases  of  alleged  injury  to  rivers  canals  docks 
harbours  and  basins. 


Note. — Arbitration . — This  refers  to  differences  arising  under 
the  two  preceding  sections  : the  last  clause  of  the  section  refers 
to  sect.  329.  With  regard  to  proceedings  on  arbitration  under 
the  Act  generally,  see  sects.  179-181. 


Sect.  334.  Nothing  in  this  Act  shall  be  construed  to 
-extend  to  mines  of  different  descriptions  so  as  to  interfere 
with  or  to  obstruct  the  efficient  working  of  the  same; 
nor  to  the  smelting  of  ores  and  minerals,  nor  to  the  cal- 
eining  puddling  and  rolling  of  iron  and  other  metals, 
nor  to  the  conversion  of  pig  iron  into  wrought  iron,  so 
•as  to  obstruct  or  interfere  with  any  of  such  processes 
respectively. 

Note. — Saving  for  Mines , &*c. — This  section  only  exempts 
the  proprietors  of  the  businesses  mentioned  from  any  penalties 
or  liabilities  imposed  by  the  statute,  and  does  not  prevent  an 
action  from  lying  against  them  at  the  suit  of  the  Attorney- 
■General  in  respect  of  any  public  nuisance  created  by  them,  or  at 
the  suit  of  the  local  authority  in  respect  of  any  injury  to  their 
property ; though  it  might  protect  them  from  an  action  at  the 
.suit  of  a local  authority  that  was  not  a party  injured,  and  whose 
right  of  action  was  governed  by  sect.  107.1 

If  a nuisance  caused  by  the  smoke  from  the  chimney  of  a 
mine  can  be  prevented  without  obstructing  the  efficient  working 
•of  the  mine,  then  the  chimney  is  just  as  subject  to  the  pro- 
visions of  the  Act  relating  to  nuisances  as  any  other  chimney 
would  be,  notwithstanding  sect.  334-2 

Meaning  of  “Mine.” — Whether  a work  is  a mine  or  not  is  a 
-question  of  fact  rather  than  of  law.  The  legal  principle  is 
that  the  method  of  working  is  to  be  looked  to ; and  not  the 
substance  obtained.3  Thus,  when  limestone  was  obtained  by 
•sinking  shafts  perpendicularly  down  to  the  stratum,  which  was 
40  or  50  yards  below  the  surface,  and  the  stratum  was  worked 
by  roads  and  gateheads,  and  the  stone  raised  to  the  surface  by 
machinery,  or  carried  underground  to  a tunnel,  the  property 
was  held  to  be  a mine,  and  therefore  not  rateable  under  the 
then  existing  law.4  And  where  clay  was  obtained  by  sinking 
similar  shafts,  the  works  were  held  to  be  clay  mines.5 


(1)  Attorney -General  v.  Logan , 
R.  R.  1891,  2 Q.  B.  100 ; 65  L.T. 
(N.S.)  162;  55  J.  P.  615. 

(2)  Patterson  v.  Chamber  Colliery 

Company , 56  J.  P.  200. 


(3)  Rex  v.  Dunsford , 2 A.  & E.. 
568 ; 4 N.  & M.  349 ; I H.  & W. 
93- 

(4)  Rex  v.  Sedgley , 2 B.  & Ad.  65. 

( 5 ) Rex  v . Brettell , 3 B . & Ad  .424. 


38  & 39  Viet, 
c.  55,  s.  333, 


Saving  for 
mines,  &c. 
N.R.  1855, 
s.  44. 
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8 & 39  Viet.  A slate  quarry  worked  underground  by  shafts  driven  into  the 
•55>s-334>n-  side  of  a hill  was  considered  to  be  a mine  within  the  meaning 
of  the  Metalliferous  Mines  Regulation  Act,  1872,1  an  Act  which 
gives  certain  protection  to  the  workers.2  But  a slate  quarry,, 
worked  without  shafts,  though  carried  to  a depth  of  30  yards, 
and  described  as  a mine  in  a special  case  stated  by  quarter 
sessions,  was  held  not  to  be  a mine  ;3  and  the  same  was  held 
with  regard  to  clay  pits  worked  without  mining.4 

On  the  other  hand,  for  the  purposes  of  the  Income  Tax  Act,. 

1 842, 5 a slate  quarry  worked  by  underground  levels  was  a 
quarry  and  not  included  in  the  expression  “ mines  of  coal,  tin, 
lead,  copper,  mundic,  iron,  and  other  mines.”  6 And  under  the 
provisions  of  the  Railway  Clauses  Consolidation  Act,  1845, r 
excepting  mines  from  conveyances  to  the  company,  beds  of 
clay,  from  which  the  clay  was  got  by  open  workings,  were  held 
to  be  mines  within  the  exception.8 

Inteiference  with  Mines. — This  section  is  less  extensive  than 
the  corresponding  provision  of  the  Nuisances  Removal  Act, 

1 855. 9 The  repealed  exception  extended,  not  only  to  mines  and 
the  smelting  of  ores  and  minerals,  but  also  to  the  manufacturing 
of  the  produce  of  such  ores  and  minerals  generally. 

A local  authority  having  constructed  a sewer  through  land  in 
which  there  were  mines,  the  owners  claimed  compensation  for 
damage  in  consequence  of  their  not  being  able  to  work  the 
mines  which  lay  under  and  gave  support  to  the  sewer,  and  for 
the  risk  of  the  mines  being  damaged  by  percolation  from  the 
sewer.  It  was  held,  first,  that  the  local  authority  were  entitled 
to  have  the  sewer  supported  by  the  ground  beneath  it,  and 
therefore  the  mineowners  were  entitled  to  compensation  in 
respect  of  the  loss  of  the  right  to  work  the  mines  beneath  the 
sewer ; 10  and,  secondly,  that,  as  there  could  be  no  percolation 
from  the  sewer  into  the  mines  unless  caused  by  a wrongful 
act  on  the  part  of  the  mineowners  in  withdrawing  support 
from  the  sewer,  the  mineowners  could  neither  claim  compen- 
sation under  the  Act  nor  recover  by  action  in  respect  of  such 
percolation. 

In  the  course  of  giving  judgment  in  this  case,  Lindley,  L.  J., 
said : “ There  is  a puzzling  question  as  to  the  effect  of 
sect.  334.  The  appellant’s  counsel  put  it  that  you  must  not 
prevent  a mineowner  from  working  his  mines ; that  is  to  say, 
you  cannot  expect  him  to  refrain  from  working  his  mines  in 

(1)  35  & 36  Viet.  c.  77,  s.  11,  now 
expressly  applied  to  quarries  by 
57  & 58  Viet.  c.  42,  s.  2. 

(2)  Sims  \^Evans,  41  L.  T.  (N.s.) 

576,  n. 

(3)  Rex  v.  Inhabitants  of  Wood- 
land, 2 East.  164. 

(4)  Rex  v.  Brown,  8 East,  528. 

(5)  5 & 6 Viet.  c.  35,  Sched.  A. 

(6)  y ones  v.  Cwmmorthin  Slate 
Co.,  L.  R.  5 Ex.  D.  93 ; 49  L.  J. 


Ex.  no;  41  L.  T.  (N.s.)  575;  28 
W.  R.  237;  44  J.  P.  168. 

(7)  8 Viet.  c.  20,  s.  77. 

(8)  Midland  Railway  Co.  v. 
Haunchwood  Brick  and  Tile  Co., 
L.  R.  20  Ch.  D.  552  ; 51  L.  J.  Ch. 
778;  46  L.  T.  (n.s.)  301  ; 30  W.  R. 
640. 

(9)  18  & 19  Viet.  c.  121,  s.  44. 
(10)  But  now  see  the  subsequent 

Act,  46  & 47  Viet.  c.  37. 
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order  to  leave  your  sewer  alone.  The  language  of  the  first  38  & 39  Viet. 

part  of  the  section,  I think,  goes  that  length;  but  logically  it  c-55>s-334>n* 

goes  this  length  too,  that  mines  are  out  of  the  Act  altogether, 

and  Mr.  Jelf  saw  that,  and  therefore  would  not  push  it  so  far, 

and  he  said,  ‘notwithstanding  the  general  language  of  that 

Act,  we  certainly  have  a right  to  make  sewers  through  mines, 

and  if  necessary  to  buy  the  mines.’  He  was  compelled  to  put 

an  illogical  and  inconsistent  construction  upon  those  general 

words  ; but  when  you  look  at  the  section  altogether,  and  look 

at  the  last  part  of  it,  you  see  at  once  that  the  construction 

sought  to  be  put  upon  it  cannot  possibly  be  the  right  one.  I 

admit  it  is  a struggling  with  the  words,  and  a straining  of  the 

words  ; but  when  you  see  there  are  certain  portions  of  the  Act 

which,  if  this  section  is  confined  to  them,  make  the  section 

utterly  insensible  and  inconsistent  with  the  other  sections,  which 

you  cannot  really  do  without  dislocating  the  whole  scheme  of 

the  Act,  I have  no  hesitation  whatever  in  putting  on  this 

section  a construction  which  makes  it  sense,  by  saying  that  it 

applies  to  those  groups  of  sections  which  apply  to  nuisances.”  1 

Sect.  335.  Any  collegiate  or  other  corporate  body  Saving  for 
required  or  authorized  by  or  iu  pursuance  of  any  Act  of  collegiate 
Parliament  to  divert  its  sewers  or  drains  from  any  river,  Government 
or  to  construct  new  sewers,  and  any  public  department  of  departments, 
the  Government,  shall  have  the  like  powers  and  be  sub-  P.H.  1872, 
ject  to  the  like  obligations  under  this  Act  as  they  had  s*  56* 
or  were  subject  to  under  the  Sewage  Utilization  Act, 

1867 ; and  for  that  purpose  the  provisions  of  this  Act 
applicable  to  purposes  the  same  as  or  similar  to  those 
of  the  Sewage  Utilization  Act,  1865,  and  the  Sewage 
Utilization  Act,  1867,  shall  apply  in  substitution  for  the 
last-mentioned  provisions. 

Note. — Powers  under  Sewage  Utilization  Acts. — The  colle- 
giate and  other  corporate  bodies,  and  the  Government  depart- 
ments above  mentioned,  were  included  in  the  “ sewer  authori- 
ties,” to  whom  the  Sewage  Utilization  Acts  applied.2  To  find 
the  provisions  of  this  Act  corresponding  respectively  to  those  of 
the  repealed  Acts,  refer  to  the  tables  at  the  commencement  of 
this  book.  See  also  sect.  313,  which  substitutes  the  present 
Act  for  the  Sanitary  Acts  repealed  by  it. 

Powers  of  Secretary  of  State  for  War. — By  the  Defence  of  the 
Realm  Act,  i860,  the  Secretary  of  State  for  War,  without  any 
writ  being  issued  or  other  legal  proceedings  being  adopted,  may 
stop  up  or  divert,  or  alter  the  level  of  any  highway,  way,  sewer, 
drain,  or  pipe,  over,  through,  under  or  adjoining  any  lands 

(1)  In  re  Corporation  of  Dudley , 340.  See  also  Norris  v.  Barnes , 

and  Earl  op  Dudley's  7 1 us  tees,  L.  R . ante,  p.  180. 

8 Q.  B.  D.  86;  51  L.  J.  Q.  B.  (2)  30  & 31  Viet.  c.  113,  s.  2. 

121;  45  L.T.  (n.s.)  733;  46  J.P. 
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38  & 39  Viet,  comprised  in  any  declaration  issued  by  him  under  the  Act, 
c*  5 5> s*  335) n*  specifying  the  lands  required  for  certain  fortifications  and 
works,  and  deposited  with  the  clerk  of  the  peace  for  the  county ; 
he,  if  necessary,  previously  making,  opening,  or  laying  down 
another  good  and  sufficient  way,  sewer,  drain,  or  pipe  in  lieu  of 
that  stopped  up  or  diverted.1  He  may  also  alter  the  course  and 
level  of  any  river  not  navigable,  brook,  stream  or  watercourse, 
and  any  branch  of  any  navigable  river  (such  branch  not  itself 
being  navigable)  within  or  adjoining  any  lands  taken  by  him 
for  the  defence  of  the  realm,  making  compensation  for  any 
damage  sustained  by  reason  of  the  exercise  of  his  powers,  such 
compensation  to  be  determined  and  paid  in  like  manner  as 
other  compensations  under  the  Act,  or  as  near  thereto  as 
circumstances  admit.2 

These  provisions  are,  in  connection  with  the  purchase  of 
land  for  the  navy,  extended  to  the  Admiralty  by  the  Naval 
Works  Act,  1 895. 3 

The  following  provision  is  contained  in  Part  I.  of  the  Mili- 
tary Lands  Act,  1892,  in  reference  to  stopping  up  footpaths  : — 
“ Where  a footpath  crosses  or  runs  inconveniently  or  danger- 
ously near  to  any  land  leased  under  this  Act  [relating  to  the 
acquisition  of  land  for  military  purposes  by  the  Secretary  of 
State  or  by  a volunteer  corps],  that  footpath  may,  with  the 
consent  of  the  vestry  [parish  council  or  parish  meeting  and 
rural  district  council 4]  of  the  parish  in  which  the  same  is  situate, 
and  on  the  certificate  of  two  justices  that  the  footpath  to  be 
substituted  is  convenient  for  the  public,  be  stopped  up  or 
diverted.  The  provisions  of  the  Highway  Act,  1835,  as  to  the 
obtaining  of  a certificate  and  the  stopping  up  or  diverting  a 
highway  where  a person  other  than  the  inhabitants  or  vestry 
are  desirous  of  stopping  up,  diverting,  or  turning  a highway 
shall  apply  so  far  as  practicable  to  the  obtaining  of  a certificate,, 
and  the  stopping  up  or  diverting  a footpath  under  this  section ; 
with  this  exception,  that  the  certificate  of  the  justices  shall  be 
conclusive  in  cases  where  it  states  the  fact  of  their  having- 
viewed  the  footpath  to  be  stopped  up  or  diverted,  and  that  the 
proposed  new  footpath  is  convenient  for  the  public.”  5 Part  II. 
of  the  same  Act,  which  enables  the  Secretary  of  State  to  make 
bye-laws  for  regulating  the  use  of  land  belonging  to  a Secretary 
of  State  or  to  a volunteer  corps  and  appropriated  for  any 
military  purpose  and  for  securing  the  public  against  danger, 
enacts  that  “ a bye-law  under  this  Act  shall  not  interfere  with 
any  highway,  unless  made  with  the  consent  of  the  authority 
having  control  of  the  repair  of  the  roads  of  the  town,  district, 
parish,  or  other  area  in  which  the  highway  is  situate,  but  where 
it  appears  to  the  authority  that  any  highway  crosses  or  runs 
inconveniently  or  dangerously  near  to  any  land  the  use  of 

(1)  23  & 24  Viet.  c.  1 12,  s.  40.  (4)  See  56  & 57  Viet.  c.  73,  ss.  6, 

(2)  Ibid.  s.  41.  (1,  a),  13  (1),  19  (4,  8),  25  ( i),  post . 

(3)  58  & 59  Viet.  c.  35,  s.  2.  (5)  55  & 56  Viet.  c.  43>  s.  13. 
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which  can  be  regulated  by  bye-laws  under  this  Act,  the  authority  3$  & 39  Viet, 
may  consent  to  a bye-law  providing  to  such  extent  as  seems  c- 55» s-  335» n* 
reasonable  for  the  temporary  diversion  from  time  to  time  of 
the  highway,  or  for  the  restriction  from  time  to  time  of  the  use 
thereof.  Any  such  highway,  if  a footpath,  may  (without  pre- 
judice to  any  other  power  of  stopping  up  or  diverting  the 
same)  be  stopped  up  or  diverted  in  the  manner  in  which  a 
footpath  crossing  or  running  inconveniently  or  dangerously  near 
to  any  land  leased  under  Part  I.  of  this  Act  may  be  stopped 
up  or  diverted.”  1 Bye-laws  proposed  to  be  made  under  the  Act 
are  to  be  published  before  being  made,  and  the  Secretary  of 
State  is  required  to  receive  and  consider  all  the  objections 
which  may  be  made  to  them.2  And  the  Act  is  applied  to 
yeomanry  corps  as  though  they  were  volunteer  corps.3 

The  Court  will  restrain  the  use  of  a rifle  range,  though 
certified  by  the  Secretary  for  War,  if  it  appears  to  the  Court 
that  the  range  is  not  safe  to  persons  in  the  neighbourhood,  or 
to  passers-by  on  the  highway.4 

Sect.  336.  Nothing  in  or  done  under  this  Act  shall  Saving  for 
affect  any  outfall  or  other  works  of  the  [ Metropolitan 
Boarcl  of  Works ] (although  beyond  the  metropolis)  exe- 
cuted  under  the  Metropolis  Management  Act,  1855,  and  Works]. 
the  Acts  amending  the  same,  or  take  away,  abridge,  or  P.H.  1872, 
prejudicially  affect  any  right  power  authority  jurisdiction  s-  57« 
or  privilege  of  the  [ Metropolitan  Board  of  Worksf 

Note. — Metropolitan  Main  Drainage. — The  Metropolitan 
Board  of  Works  were  originally  empowered  and  required  by  the 
Metropolis  Management  Act,  185 5, 5 to  make  such  sewers  and 
works  with  the  consent  of  the  Public  Works. Commissioners,  as 
they  might  think  necessary  for  preventing  all  or  any  of  the 
sewage  within  the  metropolis  from  flowing  or  passing  into  the 
river  Thames  in  or  near  the  metropolis ; but  by  the  Amendment 
Act,  1858,  additional  powers  were  given  to  them  to  construct 
works  for  the  improvement  of  the  main  drainage  of  the  metro- 
polis, and  for  preventing,  as  far  as  practicable,  the  sewage  from 
passing  into  the  river  within  the  metropolis.  Under  these  Acts 
intercepting  sewers  have  been  constructed  on  both  sides  of  the 
river,  the  outfall  sewers  extending  eastwards  to  Barking  on  the 
north,  and  to  Crossness  on  the  south  side  of  the  river. 

The  works  and  property  and  the  powers,  duties  and  liabilities 
generally  of  the  Metropolitan  Board  of  Works  are  now  vested 
in  their  successors,  the  London  County  Council,  under  the 
Local  Government  Act,  1888. 6 

(1)  55  & 56  Viet.  c.  43,  s.  16.  (n.s.)  760  ; II  Jur.  (N.S.)  276  ; 13 

(2)  Ibid.  s.  17  (1).  W.  R.  379;  29  J.  P.  531. 

(3)  Ibid.  s.  19.  (5)  18  & 19  Viet.  c.  120,  s.  135. 

(4)  Bannister  v.  Bigge,  11  L.  T.  (6)  51  & 52  Viet.  c.  41,  s.  40  (8). 
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The  London  County  Council  are  exempted  in  a similar 
manner  from  the  operation  of  the  Rivers  Pollution  Prevention 
Act,  1876. 

Sect.  337.  Nothing  in  this  Act  shall  affect  the  pay- 
ment or  recovery  of  any  yearly  sum  payable  at  the  time 
of  the  passing  of  this  Act  in  pursuance  of  the  Local 
Government  Act,  1858,  Amendment  Act,  1861,  to  any 
local  authority  in  respect  of  any  premises  without  their 
district  which  have  a drain  communicating  with  a sewer 
within  their  district : Provided  that  any  such  sum  shall 
cease  to  be  payable,  if  and  when  the  connection  between 
the  drain  and  the  sewer  is  discontinued,  from  the  time  of 
such  discontinuance ; but  if  after  the  discontinuance  the 
connection  is  re-established,  the  yearly  sum  shall  again 
become  payable,  and  so  from  time  to  time. 

Note. — Drainage  of  Premises  without  the  District. — The 
repealed  enactment  to  which  reference  is  here  made,  enacted 
as  follows  : “ Where  already  or  hereafter  any  premises  not  being 
within  the  limits  of  the  district  of  the  local  board  have  a drain 
communicating,  directly  or  indirectly,  with  a sewer  within  the 
district,  and  maintained  by  the  local  board,  and  any  sewage  from 
the  premises  flows  into  the  sewer,  there  shall  (except  in  cases 
where  the  owner  is  entitled  to  use  such  sewer  without  making 
any  payment)  be  paid  to  the  local  board  in  respect  thereof  such  a 
yearly  sum  as  is  agreed  on  between  them  and  the  owner  of  the 
premises,  or,  failing  agreement  between  them,  as  on  the  appli- 
cation of  the  local  board  is  determined  by  two  justices ; and  the 
yearly  sum  so  agreed  on  or  determined  shall  be  private  improve- 
ment expenses,  and  shall  be  charged  on  the  premises,  and  be 
paid  and  recoverable  accordingly,  as  if  the  premises  were  within 
the  district : provided,  that  the  yearly  sum  so  charged  shall 
cease  to  be  payable  if  and  when  the  connection  between  the 
drain  from  the  premises  and  the  sewer  is  discontinued,  so  that 
a proportionate  part  thereof  up  to  the  time  of  the  discontinuance 
shall  alone  be  payable  ; but  if  after  the  discontinuance  the  con- 
nection be  re-established  the  yearly  sum  shall  again  become 
payable,  and  so  from  time  to  time.”  1 Sect.  22  of  the  present 
Act  now  provides  for  the  drainage  of  premises  without  the 
district  into  the  sewers  of  the  local  authority,  and  sect.  28  for 
the  connection  of  the  sewers  of  one  local  authority  with  those 
of  another. 

Sect.  338.  [Saving  for. acts  of  authorities  under  certain 
local  Acts.  P.H.  1874,  sects.  3,  4.] 

Note. — Repeal. — This  section,  being  obsolete,  is  now  re- 
pealed by  the  Statute  Law  Revision  Act,  1883. 2 

(1)  24  & 25  Viet.  c.  61,  s.  8.  (2)  46  & 47  Viet.  c.  39. 
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Sect.  339.  Nothing  in  this  Act  shall  affect  the  compo-  38  & 39  Viet, 
sition  of  any  local  board  constituted  by  any  Order  in  a °39# 
Council  or  any  provisional  order  made  under  the  Public 
Health  Act,  1848,  and  confirmed  by  Parliament,  or  the  boards, 
qualification  or  number  of  members  of  any  such  board  ; L.G.,  s.  5. 
but  any  such  Order  in  Council,  or  order  so  confirmed,  or 
the  Act  confirming  any  such  last-mentioned  order  may 
be  repealed  altered  or  amended  in  manner  provided  by 
this  Act. 


Note. — Saving  for  Local  Boards  of  Health, — The  Acts  1 
confirming  the  provisional  orders  here  mentioned  were  passed 
previously  to  the  Local  Government  Act,  1858.  The  above 
section  is  superseded  by  the  Local  Government  Act,  1894,  so 
far  as  the  elected  and  ex-officio  members  of  district  councils 
are  concerned. 

Aldershot, — The  constitution  of  the  local  authority  for  the 
parish  of  Aldershot  is  peculiar ; for  it  consists  partly  of  persons 
elected  by  the  ratepayers  of  the  parish,  and  partly  of  persons 
nominated  by  the  military  authorities.  It  consists  of  twelve 
members,  nine  of  whom  are  to  be  elected  by  the  ratepayers 
and  three  are  to  be  nominated  from  time  to  time  by  Her 
Majesty’s  Principal  Secretary  of  State  for  War  for  the  time 
being.  One-third  of  the  members  elected  by  the  ratepayers  go 
out  of  office  annually ; but  the  three  persons  nominated  by  the 
Secretary  for  War  are  to  hold  office  during  his  pleasure,  and  he 
is  further  empowered  from  time  to  time  to  fill  up  vacancies 
arising  among  persons  so  nominated.2 

The  Local  Government  Act,  1894,  enacts  that  “nothing  in 
this  Act  shall  affect  any  powers  of  the  Secretary  of  State  under 
the  Public  Health  Supplemental  Act  for  Aldershot,  1857,  or 
the  position  of  persons  nominated  under  those  powers.”  3 The 
other  members  are  elected  as  in  the  case  of  other  district 
councils. 

Oxford. — With  regard  to  Oxford,  see  sect.  342  and  the  note 
to  that  section. 

Woolwich. — Under  the  Public  Health  Supplemental  Act,  1852 
(No.  2),  by  which  the  Woolwich  Local  Board  of  Health  were 
constituted,  three  persons  are  to  be  nominated  as  members  by 
the  Superintendent  of  the  Dockyard,  the  Officer  Commanding 
the  Royal  Engineers,  the  Storekeeper  of  the  Ordnance,  and 
the  Officer  commanding  the  Royal  Artillery.4 


(1)  12  & 13  Viet.  c.  94  ; 13  & 14 
Viet.  cc.  32,  90,  108 ; 14  & 15  Viet, 
cc.  80,  98,  103;  15  & 16  Viet, 
cc.  42,  69  ; 16  Viet.  c.  24 ; 16  & 17 
Viet.  c.  126 ; 17  & 18  Viet.  c.  53 ; 

18  & 19  Viet.  c.  125  ; 19  & 20  Viet, 

c.  26  ; 20  Viet.  c.  3 ; 20  & 21  Viet, 

c.  22;  21  Viet.  c.  10.  The  places 


to  which  these  Acts  refer  were  men- 
tioned in  some  former  editions  of  this 
work,  and  it  is  not  considered 
necessary  to  repeat  the  list  now. 

(2)  20  & 21  Viet.  c.  22. 

(3)  56  & 57  Viet.  c.  73,  s.  59  (6), 
post. 

(4)  15  & 16  Viet.  c.  69,  s.  4. 
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38  & 39  Viet . The  Public  Health  (London)  Act,  1891,  applies  the  following 
c'55,s*  339»n-  sections  of  the  present  Act  to  Woolwich,  namely,  sects.  4-8, 
10,  12-34,  41  (so  far  as  it  relates  to  a drain),  51-61,  63,  65, 
i44-*55>  I57“i68,  172-186,  188-192,  196,  197,  199,  200, 
203-207,  209-227,  233-243,  245,  247,  249-251,  253,  254, 
256-269,  285,  293-31 1,  313-3 17,  3^7-337,  339-341,  and  the 
schedules  so  far  as  they  are  applicable.  This  is,  however,  with- 
out prejudice  to  the  existing  effect  of  the  Metropolis  Manage- 
ment Act,  1855,  and  the  Acts  amending  it,  or  to  the  powers, 
duties  and  liabilities  of  the  county  council  and  local  board  of 
health  under  those  Acts.1  The  Woolwich  Local  Board  are 
expressly  authorized  to  borrow  for  the  purposes  of  the  Public 
Health  (London)  Act,  1891  (for  the  execution  of  which  they 
are  a “ sanitary  authority,”  2)  as  if  those  purposes  were  purposes 
of  the  present  Act.3 

The  provisions  of  the  Local  Government  Act,  1894,  with 
respect  to  the  qualification  of  the  electors  of  urban  district 
councillors,  and  of  the  persons  to  be  elected,  and  with  respect 
to  the  mode  of  conducting  the  election,  are  to  apply  as  if 
members  of  the  local  board  of  Woolwich  were  urban  district 
councillors.4,  * Certain  other  provisions  of  the  Act  are  also 
applicable.5  The  local  board  are,  at  their  first  meeting  after 
the  annual  election  of  members,  to  elect  a chairman  for  the 
year,  and  a temporary  chairman  is  only  to  be  elected  in  the 
absence  of  such  chairman.6 

Woolwich  is  within  the  jurisdiction  of  the  London  County 
Council,  and  the  following  are  the  provisions  of  the  Metropolis 
Management  Act,  1855,  expressly  referring  to  the  district : “ Not- 
withstanding anything  in  this  Act  contained  to  the  contrary,  the 
provisions  of  this  Act  shall  extend  and  apply  to  the  parish  of 
Woolwich  only  to  the  extent  and  in  manner  hereafter  mentioned ; 
(that  is  to  say,)  . . . The  said  Metropolitan  Board  [London 
County  Council]  shall  have  and  perform,  within  and  in  relation 
to  the  said  parish,  all  the  powers  and  duties  vested  in  them 
under  this  Act,  in  like  manner  as  within  and  in  relation  to 
other  parishes  mentioned  in  the  said  Sched.  (A),  save  that  the 
said  local  board  shall  be  subject  to  all  orders  of  the  said 
[London  County  Council]  in  relation  to  sewerage  and  other- 
wise, and  to  all  precepts  requiring  payment  of  money,  in  all 
respects  as  the  vestries  of  other  parishes  in  the  said  Sched.  (A) 
are  subject  to  the  same,  in  lieu  of  the  vestry  of  the  said  parish ; 
and  all  sums  required  to  be  paid  by  such  precepts  shall  be 
defrayed  out  of  any  moneys  carried  to  the  district  fund 
account,  or  by  means  of  a general  district  rate  to  be  levied  on 
the  whole  of  the  parish  of  Woolwich,  or  such  part  thereof  as 

(1)  54  & 55  Viet.  c.  76,  s.  102  post. 

(I).  (5)  See  ibid.  ss.  33  (6),  46  (9), 

(2)  Ibid.  s.  99  (1,  d).  48  (4),  79  (10),  and  80  (1). 

(3)  Ibid.  s.  102  {2).  (6)  Ibid.  s.  31  (2). 

(4)  56  & 57  Viet.  c.  73,  s.  31  (I), 
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may  be  specified  in  the  precept  of  the  said  [London  County  3§  & 39  Viet. 
Council].’’ 1 c.55,s.339,n. 

With  regard  to  the  exemption  of  Woolwich  Dockyard  from 
the  operation  of  this  Act,  see  the  note  to  sect.  327. 

Sect.  340.  Where  within  the  district  of  a local  Saving  for 
authority  any  local  Act  is  in  force,  providing  for  purposes 
the  same  as  or  similar  to  the  purposes  of  this  Act,  pro-  °°a 
-ceedings  may  be  instituted  at  the  discretion  of  the  p.H.  1872, 
authority  or  person  instituting  the  same,  either  under  the  s.  55. 
local  Act  or  this  Act,  or  under  both,  subject  to  these 
qualifications  : 

(1.)  That  no  person  shall  be  punished  for  the  same 
offence  both  under  a local  Act  and  this  Act ; 
and 

(2.)  That  the  local  authority  shall  not,  by  reason  of 
any  local  Act  in  force  within  their  district,  be 
exempted  from  the  performance  of  any  duty  or 
obligation  to  which  they  may  be  subject  under 
this  Act. 

Note. — Cumulative  Effect  of  the  Act. — See  also  the  following 
•section,  and  note. 

Sect.  341.  All  powers  given  by  this  Act  shall  be  Powers  of 
deemed  to  be  in  addition  to  and  not  in  derogation  of  any  Act  to  be 
other  powers  conferred  by  Act  of  Parliament  law  or 
custom,  and  such  other  powers  may  be  exercised  in  the  ’’  ss‘  ’ 
same  manner  as  if  this  Act  had  not  passed ; and  nothing  j^.R.  1855, 
in  this  Act  shall  exempt  any  person  from  any  penalty  to  s.  43. 
which  he  would  have  been  subject  if  this  Act  had  not  Sa^1866> 
passed.  g -q 

Provided  that  no  person  who  has  been  adjudged  to  pay  s/i9.  ’ 

any  penalty  in  pursuance  of  this  Act  shall  for  the  same  San.  1868, 

offence  be  liable  to  a penalty  under  any  other  Act.  s-  9* 

r J J P.H.  1872, 

Note. — Cumulative  Effect  of  the  Act. — Sect.  111  is  similar  s.  59. 
to  the  above  section  and  sub-sect.  1 of  the  preceding  section, 
but  refers  only  to  the  nuisances  clauses  of  the  Act,  viz., 
sects.  91-m. 

The  second  qualification  in  the  preceding  sections  was  relied 
upon  in  answer  to  a claim  by  an  urban  authority  under  a local 
Act  for  expenses  incurred  in  executing  works  of  paving,  & c.,  in 
a street  within  their  district  which  was  repairable  by  the  inhabi- 
tants at  large,  on  the  ground  that  sect.  149  of  the  present  Act 
imposed  upon  the  authority  the  duty  of  executing  such  works 
at  the  expense  of  the  district.  The  Court  of  Appeal,  however, 
decided  that  the  present  section  showed  that  the  rule  that  a 

(1)  18  & 19  Viet.  c.  120,  s.  238. 
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38  & 39  Viet,  general  Act  does  not,  in  the  absence  of  an  express  indication 
c*  55> s*  341*11-  0f  its  intention  to  do  so,  repeal  a special  Act,  applied,  and  that 
the  powers,  obligations,  and  duties  ordained  by  the  special  Act 
were  still  to  be  carried  on  and  were  not  touched  by  the  present 
Act.1 


Oxford. 

[ Constitution  Sect.  342.  [The  local  government  district  of  Oxford 
of  local  hoard  shall  he  subject  to  the  jurisdiction  of  a local  hoard  consist- 
°di8tridP\°rd  °f  v^ce~c^ance^or  °f  the  university  of  Oxford  and 
L.G-.  s.  82.  the  mayor  of  Oxford  for  the  time  being,  of  forty -five  other 
27  & 28  Viet,  members,  fifteen  to  be  elected  by  the  university  of  Oxford, 
c.  68.  ^ sixteen  by  the  town  council  of  Oxford,  and  fourteen  by  the 

2\o829^Ct*  rateTaVers  °f  the  parishes  situated  within  the  area  formerly 
within  the  jurisdiction  of  the  commissioners  for  amending 
certain  mileways  leading  to  Oxford,  and  making  improve- 
ments in  the  university  and  city  of  Oxford,  the  suburbs 
thereof  and  the  adjoining  parish  of  Saint  Clement,  and  of 
the  members  for  any  parishes  or  parts  of  parishes  which 
may  have  been  or  may  hereafter  be  added  to  the  Oxford 
district. 

After  the  passing  of  this  Act,  a district  formed  out  of  the 
rural  sanitary  districts  of  the  city  of  Oxford,  and  the 
Abingdon  union,  to  be  termed  the  “ Grandpont  district 
shall  be  defined  by  an  order  of  the  Local  Government 
Board,  and  on  a day  to  be  mentioned  in  such  order  the  said 
district  shall  form  part  of  the  said  local  government  district 
of  Oxford.  The  election  of  members  of  the  said  local  board 
by  the  town  council  and  by  the  ratepayers  of  the  parishes 
and  parts  of  parishes  respectively  shall  be  conducted  at  the 
same  time,  in  the  same  way,  and  subject  to  the  same  regu- 
lations in  and  subject  to  which  such  election  is  conducted 
at  the  time  of  the  passing  of  this  Act : 

As  regards  the  district  of  Cowley  now  comprised  in  the 
said  local  government  district  of  Oxford , and  the  district 
of  Grandpont  when  added  to  the  same  district,  the  chair- 
man of  the  said  local  board,  or,  in  his  absence,  the  clerk  to 
the  local  board,  shall  summon  a meeting  of  the  several  per- 
sons rated  to  the  relief  of  the  poor  in  respect  of  heredita- 
ments situated  in  the  said  Cowley  and  Grandpont  districts 
respectively , by  public  notices  under  his  hand,  to  be  affixed 
three  clear  days  previously  to  the  principal  doors  of  every 
church  and  chapel  in  the  districts,  such  meeting  to  be  held 

(1)  Mayor,  &c.,  of  Ashton-under-  Corporation , L.  R.  1898,  I Q.  B. 

Lyne  v.  Pugh , L.  R.  1898,  1 Q.  B.  847  ; 67  L.  J.  Q.  B.  568 ; 78  L.  T. 

45 ; 66  L.  J.  Q.  B.  32 ; 77  L.  T.  (n.s.)  422  ; 62  J.  P.  387,  affirmed 

(N.s.)  583  ; 46  W.  R.  100  ; 61  J.  P.  in  C.  A.,  62  J.  P.  515. 

788  ; see  also  Lodge  v.  Huddersfield 
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on  the  day  when  the  members  for  the 
and  at  a place  in  each  such  district 
chairman  or  cleric , and  the  appointment  of  a chairman  and 
all  other  the  business  of  such  meetings  shall  be  conducted 
as  if  the  meetings  respectively  were  the  meetings  of  a vestry 
in  a parish. 

An  election  of  the  member  for  the  Grandpont  district 
shall  talce  place  as  soon  as  convenient  after  that  district 
has  been  added  to  the  Oxford  local  government  district  as 
aforesaid , and  he  shall  continue  in  office  until  the  next 
annual  election  of  the  said  local  board. 

The  fifteen  members  to  be  elected  by  the  university  shall 
be  elected  as  follows : namely,  four  members  shall  be  elected 
by  the  university  in  convocation,  and  eleven  members  shall 
be  elected  by  the  heads  and  senior  resident  bursars  of  the 
several  colleges  entitled  by  any  statute  of  the  university  or 
otherwise  to  matriculate  students,  and  by  the  heads  of  the 
several  halls ; any  member  of  the  university,  being  of  the 
degree  of  Master  of  Arts,  Bachelor  of  Civil  Law,  or 
Bachelor  in  Medicine,  or  any  superior  degree  of  the  uni- 
versity, shall  be  qualified  to  be  elected ; and  the  elections 
shall  be  conducted  by  the  said  university,  and  by  the  colleges 
and  halls  respectively,  at  the  same  time,  and  in  the  same 
way,  and  subject  to  the  same  regulations,  in  and  subject  to 
which  guardians  of  the  poor  for  the  university  and  for  the 
colleges  and  halls  are  now  or  may  hereafter  be  chosen  by 
them  respectively , save  that  in  the  election  of  members  the 
heads  and  bursars  of  all  the  colleges  and  the  heads  of  all 
the  halls  shall  be  summoned  by  the  vice-chancellor  for  that 
purpose,  and  shall  be  entitled  to  vote. 

Except  as  above  provided,  nothing  in  this  Act  shall 
affect  the  provisions  of  any  order  confirmed  by  Parliament 
relating  to  the  local  government  district  of  Oxford,  and  in 
force  at  the  time  of  the  passing  of  this  Act.\ 

Note. — Oxford. — By  sect.  6 the  borough  of  Oxford  was  not 
to  be  deemed  a borough  under  this  Act,  but  was  included  in  the 
local  government  district  of  Oxford.  It  was  formerly  under  the 
government  of  the  commissioners  mentioned  in  sect.  342,  acting 
under  local  Acts,1  who  adopted  the  Local  Government  Act, 
1858,  and  in  1865  obtained  a provisional  order,2  which  repealed 
the  local  Acts  except  in  relation  to  Magdalen  Bridge  and  the 
Mileways,  the  Markets  and  the  Gasworks. 

In  1889  the  Local  Government  Board,  in  pursuance  of  the 
Local  Government  Act,  1888, 3 by  the  City  of  Oxford  Order, 

(1)  11  Geo.  3,  c.  xix. ; 21  Geo.  3,  (2)  Confirmed  by  28  & 29  Viet, 

c.  xlvii.  ; 52  Geo.  3,  c.  lxii. ; 5 & 6 c.  108. 

Wm.  4,  c.  lxix. ; and  II  & 12  Viet.  (3)  51  & 52  Viet.  c.  41,  ss.  52, 
c.  xxxvii.  54,  post. 
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1889,  confirmed  by  Act  of  Parliament,1  further  extended  the 
City  so  as  to  include  portions  of  the  Headington  and  Abingdon 
rural  sanitary  districts,  and  abolished  the  local  board,  trans- 
ferring their  powers,  &c.,  to  the  Corporation  as  urban  sanitary 
authority. 

General  District  Rates. — With  respect  to  the  general  district 
rate  in  Oxford,  see  the  note  to  sect.  211.2 

Sect.  228  of  the  present  Act  contains  a saving  for  the  liability 
of  the  University  to  contribute  to  paving  expenses,  &c.,  under 
the  local  Acts.  It  also  provides  for  the  settlement  of  certain 
disputes  as  to  expenses  by  arbitration  and  for  the  recovery  of 
rates  from  the  University.  And  the  Corporation  may  make- 
agreements  for  supplying  water  to  the  colleges  and  halls  under 
sect.  67. 


Ptepeal  of  Acts. 

Sect.  343.  The  Acts  specified  in  the  first  and  second 
parts  of  Schedule  Y.  to  this  Act  are  hereby  repealed  to 
the  extent  in  the  third  column  in  the  said  parts  of  that 
schedule  mentioned,  with  the  following  qualification ; 
(that  is  to  say,) 

That  so  much  of  the  said  Acts  as  is  set  forth  in  the 
third  part  of  that  schedule  shall  be  re-enacted  in 
manner  therein  appearing,  and  shall  be  in  force  as  if 
enacted  in  the  body  of  this  Act. 

Provided  also,  that  this  repeal  shall  not  affect — 

(a.)  Anything  duly  done  or  suffered  under  any  enact- 
ment hereby  repealed ; or 

(b.)  Any  right  or  liability  acquired  accrued  or  incurred 
under  any  enactment  hereby  repealed ; or 
(c.)  Any  security  given  under  any  enactment  hereby 
repealed ; or 

(ft.)  Any  penalty  forfeiture  or  punishment  incurred  in 
respect  of  any  offence  committed  against  any 
enactment  hereby  repealed  ; or 
(e.)  Any  investigation  legal  proceeding  or  remedy 
in  respect  of  any  such  right  liability  security 
penalty  forfeiture  or  punishment  as  aforesaid 
and  any  such  investigation  legal  proceeding  and 
remedy  may  be  carried  on  as  if  this  Act  had  not. 
been  passed. 

Note. — Effect  of  Repeal. — See  the  provisions  of  sect.  326  as 
to  the  continuance  of  the  sanitary  authorities  existing  at  the 
passing  of  this  Act,  and  their  officers  and  servants,  bye-laws,  &c. 
Reference  should  also  be  made  to  the  general  provisions  with 


(1)  52  Viet.  c.  xv. 


(2)  Ante , p.  506. 


Repeal  of  Acts. 
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regard  to  the  effect  of  the  repeal  of  enactments  contained  in  38  & 39  V]‘ct. 
the  Interpretation  Act,  1889.1  c.  55,  s.  343,11. 

The  change  of  position  of  a clause  by  its  repeal  and  re-enact- 
ment in  a subsequent  statute,  does  not  alter  its  effect.2 

An  order  of  justices  to  discontinue  sending  forth  black  smoke 
from  a chimney  was  made  under  the  Nuisances  Removal  Act, 

1855,  and  the  Sanitary  Act,  1866, 3 on  the  24th  of  May,  1875  ; 
and  a summons  was  taken  out  upon  an  information  charging 
the  respondent  with  having,  on  the  12th  of  August,  1875,  the 
day  after  this  Act  received  the  royal  assent,  disobeyed  the 
order,  and  was  dismissed  by  the  justices  ; but  it  was  held  that 
the  justices  were  wrong  in  dismissing  it,  as  a liability  had  been 
incurred  by  the  respondent  under  the  repealed  enactment.4 

Again,  a valuation  and  rate  having  been  duly  made  before 
the  passing  of  this  Act  were  held  to  be  good  by  virtue  of  the 
saving  clause.5 

A table  is  given  at  the  commencement  of  this  book,  showing 
what  section  of  the  present  Act  corresponds  to  each  re-enacted 
provision  of  the  Acts  hereby  repealed;  and  references  are 
made  to  those  provisions  under  the  marginal  notes  to  the 
re-enactments.  With  regard  to  the  object  of  the  repeal,  see 
the  note  to  sect.  1. 


(1)  52  & 53  Viet.  c.  63,  ss.  11, 
38,  post. 

( 2 ) Moris se  v . Royal  British  Bank , 
1 C.  B.  (n.s.)  67  ; 26  L.  J.  C.  P.  62  ; 

3 Jur.  (N.S.)  137  ; 5 W.  R.  138; 
Wallace  v.  Blackwell , 3 Drew.  538  ; 
25  L.  J.  Ch.  644 ; 2 Jur.  (n.s.)  656  ; 

4 W.  R.  627. 

(3)  18  & 19  Vict.  c.  121,  s.  13, 


and  29  & 30  Viet.  c.  90,  s.  19. 

(4)  Barnes  v.  Bddleston,  L.  R.  1 
Ex.  D.  102;  45  L.  J.  M.  C.  162  ; 
33  L.  T.  (N.s.)  822  ; 40  J.  P.  663. 

(5)  RgSm  v*  yorkshire  ( W.R .) 
77,  L.  R.  1 Q.  B.  D.  220;  45 
L.  J.  M.  C.  97;  35  L.  T.  (n.s.) 
358;  40  J.  P.  820. 
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SCHEDULES. 


SCHEDULE  I. 


Rules  as  to  Meetings  and  Proceedings. 

Note. — Incorporation  of  Schedules. — By  sect.  317  “ The  Schedules  to 
this  Act  shall  be  read  and  have  effect  as  part  of  this  Act.” 

Application  of  Schedule. — By  sect.  199  “ Meetings  of  local  boards  shall 
be  held,  and  the  proceeding  thereat  shall  be  conducted  in  accordance 
with  the  rules  as  to  meetings  and  proceedings  contained  in  Schedule  I.  to 
this  Act ; and  any  improvement  commissioners  may,  if.  they  think  fit, 
adopt  all  or  any  of  such  rules.” 

The  last-quoted  section,  and  this  Schedule,  so  far  as  it  is  unrepealed, 
are  applied  by  the  Local  Government  Act,  1894,  to  all  urban  and  rural 
district  councils  other  than  borough  councils,  and  also  to  boards  of 
guardians,  subject,  however,  to  certain  modifications  as  regards  the  chair- 
man and  vice-chairman,  and  to  the  powers  of  the  Local  Government 
Board  as  regards  guardians.1 


(1.)  Pules  Applicable  to  Local  Boards. 

P.H.,  s.  34. 

P.H.  1874, 
s.  27. 


Note. — Proceedings. — Local  boards  were  formerly  required2  to  make 
bye-laws  for  the  summoning  of  their  meetings  and  the  transaction  of  their 
business.  But,  under  the  above  rule,  regulations  are  to  be  made  for  those 
purposes  ; and  such  regulations  do  not,  as  in  the  case  of  bye-laws,  require 
the  confirmation  of  the  Local  Government  Board : see  sect.  188. 

The  regulations  must  be  subject  to  the  rules  of  this  schedule  and  to  the 
provision  of  sect.  199,  that  the  local  authority  “shall  hold  an  annual 
meeting  and  other  meetings  for  the  transaction  of  business  under  this 
Act  once  at  least  in  each  month , and  at  such  other  times  as  may  be  neces- 
sary for  properly  executing  their  powers  and  duties  under  this  Act : ” 
moreover,  they  must  not  be  unreasonable. 

If  the  local  authority  have  no  bye-laws  or  regulations  in  force  pre- 
scribing the  mode  of  conducting  business  at  their  meetings,  they  may, 


Rule  1.  Every  local  board  shall  from  time  to  time  make 
regulations  with  respect  to  the  summoning  notice,  place, 
management  and  adjournment  of  their  meetings,  and  gene- 
rally with  respect  to  the  transaction  and  management  of 
their  business  under  this  Act. 


(1)  56  & 57  Yict.  c.  73,  s.  59,  post.  (2)  By  11  & 12  Viet.  c.  63,  s.  34. 
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subject  to  the  rules  of  this  schedule,  conduct  it  in  such  manner  as  they  38  & 39  Viet, 
may  from  time  to  time  determine.  There  is  no  general  rule  of  law,  for  c.  55, 
instance,  which  requires  notice  of  intention  to  move  a resolution  to  be  Sched.  I., 
given  by  a member  before  he  makes  the  motion,  or  to  prevent  the  board  Part  I.,  r.  1 , n. 
from  rescinding  a resolution  at  any  time  after  it  has  been  passed.  But 
after  the  authority  has  once  adopted  a regulation  with  respect  to  the 
transaction  of  its  business,  such  regulation  will,  if  reasonable,  be  binding 
upon  the  authority  at  subsequent  meetings  until  it  is  duly  rescinded, 
altered  or  superseded. 

A bye-law  requiring  a month’s  notice  to  be  given  by  the  clerk  to  each 
member  of  a local  board  of  the  intention  to  alter  or  rescind  a resolution 
was  held  to  be  reasonable  and  valid ; but  doubt  was  expressed  by  Black- 
burn, J.,  as  to  the  validity  of  a further  clause  of  the  same  bye-law,  re- 
quiring at  least  the  same  number  of  members  to  pass  the  alteration  or 
rescission  as  were  present  at  the  meeting  when  the  resolution  was 
adopted.1 

Where  a local  board  had  made  a bye-law  requiring  a month’s  notice  to 
be  given  of  intention  to  move  the  alteration  or  rescission  of  any  resolution 
of  the  board,  it  was  held  that  a resolution  dismissing  an  officer  was  a fresh 
and  independent  resolution,  and  not  a rescission  of  the  original  notice 
appointing  him,  so  as  to  require  the  month’s  notice  to  be  given.2 

Place  of  Meeting. — The  meetings  are  not,  if  it  can  be  avoided,  to  be 
held  upon  premises  licensed  for  the  sale  of  intoxicating  liquors.3 

Adjournment. — An  adjourned  meeting  is  not  to  be  considered  a fresh 
meeting,  but  only  a part  or  continuation  of  the  original  meeting,  and 
unless  the  regulations  of  the  board  require  notice  of  adjourned  meetings 
to  be  given,  such  notice  is  not  necessary.4 

The  chairman  has  no  right  to  interrupt  or  postpone  the  business  of  a 
meeting  by  adjournment,  his  duty  in  the  chair  being  merely  to  regulate 
the  proceedings,  and  to  forward  the  business  so  far  as  he  can  and  so  far  as 
it  is  such  as  the  meeting  can  legally  entertain  and  proceed  upon.  But 
although  the  right  of  adjourning  the  meeting  is  not  generally  vested  in 
the  chairman,  but  in  the  whole  of  the  members  present,  it  seems  that  the 
chairman  may,  of  his  own  authority,  adjourn  a meeting  for  the  bond  fide 
purpose  of  forwarding  or  facilitating  business,  as,  for  instance,  to  take  a 
poll  where  a poll  is  demandable  and  has  been  duly  demanded,  or,  if 
circumstances  of  violent  interruption  make  it  unsafe  or  seriously  difficult 
to  proceed  with  the  business  at  the  time.  In  such  cases  the  question  will 
turn  on  the  intention  and  effect  of  the  adjournment.5 

Under  sect.  197,  an  urban  authority  “ shall,  from  time  to  time,  provide 
and  maintain  such  offices  as  may  be  necessary  for  transacting  their 
business,  and  that  of  their  officers  and  servants  under  this  Act.” 

Official  Correspondence. — The  Local  Government  Board,  in  a circular 
letter  which  has  already  been  set  out  at  length  in  the  note  to  sect.  199, 6 
gave  certain  directions  to  sanitary  authorities  in  order  that  the  corres- 
pondence between  local  authorities  and  their  office  might  be  conducted 
with  greater  facility  and  despatch. 


Rule  2.  No  business  shall  be  transacted  at  any  such  meet- 
ing unless  at  least  one -third  of  the  full  number  of  members 
be  present  thereat,  subject  to  this  qualification,  that  in  no 
case  shall  a larger  quorum  than  seven  members  be  required. 


(1 ) Mayer  v.  Bur  stem  Local  Board , 
39  J.  P.  437. 

(2)  Ex  parte  Richards , L.  R.  3 
Q.  B.  D.  368 ; 47  L.  J.  Q.  B.  498  ; 
38  L.  T.  (N.s.)  684 ; 26  W.  R.  695. 

(3)  56  & 57  Viet.  c.  73,  s.  61,  post. 

(4)  See  Scadding  v.  Lorant,  3 H.  L. 

Cas.  418  ; 15  Jur.  955. 


(5)  See  Stoughton  v.  Reynolds , 2 
Str.  1045;  Fortescue,  168;  Rex  v. 
Archdeacon  of  Chester , 1 A.  & E.  342  ; 
Reg.  v.  D’Oyley,  12  A.  & E.  139  ; 
Roger’s  Eccles.  Law,  tit.  Vestry. 

(6)  Circular  Letter  of  Local 
Government  Board,  20th  January, 
1873,  ante , p.  467. 
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38  & 39  Vi'ct.  Note. — Quorum. — Where  resignations  had  reduced  the  number  of 

c.  55,  members  below  a quorum,  the  remaining  members  could  not  fill  up  the 

Sched.  I.,  vacancies  under  rule  65  of  Sched.  II.1  With  regard  to  filling  up  casual 

Part  I.,  r.  2,  n.  vacancies,  see  the  provision  of  the  Municipal  Corporations  Act,  1882, 2 as 
applied  to  district  councils,  boards  of  guardians,  metropolitan  vestries,  and 
the  Woolwich  Local  Board,  by  the  Local  Government  Act,  1894,  and  the 
orders  of  the  Local  Government  Board  under  that  Acjt.3 

Libellous  Statements  at  Meetings. — Damages  were  recovered  against  the 
proprietor  of  a newspaper  in  an  action  for  libel  for  having  published, 
though  without  comment,  the  report  of  the  medical  officer  of  health  of  a 
metropolitan  vestry,  which  was  read  at  a meeting  of  the  vestry,  and  which 
contained  libellous  matter.  The  Court  held,  that  although  it  would  be 
the  duty  of  the  vestry  in  accordance  with  the  Metropolis  Management  Act 
to  publish  their  medical  officer’s  report  and  sell  copies  to  any  one  applying 
for  them,  the  defendant  had  no  right  to  anticipate  the  publication,  or 
give  it  a wider  circulation,  and  it  was  doubted  whether,  even  after  the 
publication  by  the  vestry,  it  would  have  been  lawful  to  publish  the  report 
either  with  or  without  comment.4 

A similar  action  was  brought  against  the  publisher  of  a newspaper  for 
publishing  an  account  of  a meeting  of  a board  of  guardians,  at  which  a 
statement  or  report  was  made  by  the  chairman  of  the  house  committee, 
alleging  misconduct  in  the  medical  officer  of  the  union.  The  Court  held, 
that  though  the  matter  was  one  of  public  interest,  yet  as  the  meetings  of 
the  Poor  Law  Guardians  are  not  necessarily  public,  and  the  report  was 
only  an  ex  parte  statement  grievously  affecting  the  character  of  the  medical 
officer,  and  might  or  might  not  be  true,  the  guardians  would  have  done 
well  not  to  have  admitted  strangers,  and  the  publication  was  not  privileged 
within  the  principle  applicable  to  such  cases.5 

In  an  action  of  slander  for  words  spoken  by  a member  at  a licensing 
meeting  of  the  London  County  Council,  it  was  held  that  the  defendant  was. 
not  entitled  to  absolute  immunity  from  liability  for  the  words  spoken,  the 
duties  of  the  council  in  dealing  with  music  and  dancing  licences  being 
administrative  and  not  judicial.6 

Per  Lord  Herschell : Where  an  imputation  made  against  a person  “ is 
an  imputation  not  of  misconduct  in  an  office,  but  of  unfitness  for  an  office, 
and  the  office  for  which  he  is  said  to  be  unfit  is  not  an  office  of  profit, 
but  one  merely  of  what  has  been  called  honour  or  credit,  the  action  will 
not  lie  unless  the  conduct  charged  be  such  as  would  enable  him  1o  be 
removed  from  or  deprived  of  that  office.”  An  action  for  slander  in 
imputing  habitual  drunkenness  to  a town  councillor  was  therefore  held 
not  to  be  maintainable.7 

By  the  Law  of  Libel  Amendment  Act,  1888,  “ a fair  and  accurate  report 
published  in  any  newspaper  of  the  proceedings  of  a public  meeting,  or 
(except  where  neither  the  public  nor  any  newspaper  reporter  is  admitted) 
of  any  meeting  of  a vestry,  town  council,  school  board,  board  of  guardians, 
board  or  local  authority  formed  or  constituted  under  the  provisions  of  any 
Act  of  Parliament,  or  of  any  committee  appointed  by  any  of  the  above- 
mentioned  bodies,  or  of  any  meeting  of  any  commissioners  authorized  to 
act  by  letters  patent,  Act  of  Parliament,  warrant  under  the  Boyal  Sign 
Manual,  or  other  lawful  warrant  or  authority,  select  committees  of  either 
House  of  Parliament,  justices  of  the  peace  in  quarter  sessions  assembled 
for  administrative  or  deliberative  purposes,  and  the  publication  at  the 


(1)  Newhaven  Local  Board  v.  Nevc- 
haven  School  Board , L.  R.  30  Ch.  D. 
350 ; 53  L.  T.  (n.s.)  571 ; 34  W.  R. 
172. 

(2)  45  & 46  Viet.  c.  50,  ss.  40,  66. 

(3)  56  & 57  Viet.  c.  73,  s.  48  (4), 
post. 

(4)  Popham  v.  Pickburn,  7 II.  & N. 
891 ; 31  L.  J.  Ex.  133  ; 8 Jur.  (n.s.) 
179 ; 5 L.  T.  (n.s.)  846 ; 10  W.  R.  324. 

(5)  Purcell  v.  Souier,  L.  R.  2 


C.  P.  D.  215 ; 46  L.  J.  C.  P.  308  ; 36 
L.  T.  (n.s.)  416 ; 25  W.  R.  362  ; 41 
J.  P.  789. 

(6)  Boyal  Aquarium  v.  Parkinson , 
I.  R.  1892,  1 Q.  B.  431  ; 61  L.  J. 
Q.  B.  409 ; 66  L.  T.  (n.s.)  513 ; 40 
W.  R.  450  •,  56  J.  P.  404. 

(7)  Alexander  v.  Jenkins , L.  R. 
1892,  1 Q.  B.  797;  61  L.  J.  Q.  B. 
634 ; 66  L.  T.  (n.s.)  391 ; 40  W.  R. 
546  ; 56  J.  P.  452. 
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request  of  any  Government  office  or  department,  officer  of  state,  commis- 
sioner of  police,  or  chief  constable  of  any  notice  or  report  issued  by  them 
for  the  information  of  the  public,  shall  be  privileged,  unless  it  shall  be 
proved  that  such  report  or  publication  was  published  or  made  maliciously  : 
Provided  that  nothing  in  this  section  shall  authorize  the  publication  of 
any  blasphemous  or  indecent  matter : Provided  also,  that  the  protection 
intended  to  be  afforded  by  this  section  shall  not  be  available  as  a defence 
in  any  proceedings  if  it  shall  be  proved  that  the  defendant  has  been 
requested  to  insert  in  the  newspaper  in  which  the  report  or  other  publica- 
tion complained  of  appeared  a reasonable  letter  or  statement  by  way  of 
contradiction  or  explanation  of  such  report  or  other  publication,  and  has 
refused  or  neglected  to  insert  the  same : Provided  further,  that  nothing  in 
this  section  contained  shall  be  deemed  or  construed  to  limit  or  abridge  any 
privilege  now  by  law  existing,  or  to  protect  the  publication  of  any  matter 
not  of  public  concern  and  the  publication  of  which  is  not  for  the  public; 
benefit.  For  the  purposes  of  this  section  ‘public  meeting’  shall  mean 
any  meeting  bond  fide  and  lawfully  held  for  a lawful  purpose,  and  for  the 
furtherance  or  discussion  of  any  matter  of  public  concern,  whether  the 
admission  thereto  be  general  or  restricted.”  1 

Rule  3.  Every  local  board  shall  from  time  to  time  at  their 
animal  meeting  appoint  one  of  their  number  to  be  chairman 
for  one  year  at  all  meetings  at  which  he  is  present. 

Note.—  Annual  Meeting. — Kule  11  provides  for  the  holding  of  this 
meeting. 

Chairman. — The  chairman  of  a district  council  or  board  of  guardians 
need  not  be  a member  of  the  council  or  board.2  The  chairman  of  a 
district  council  is,  unless  a woman  or  personally  disqualified,  an  ex  officio 
justice  of  the  peace.3 

Election  of  Chairman. — A rule  for  a quo  warranto  was  made  absolute 
(and  a verdict  was  subsequently  given  for  the  Crown  and  judgment  of 
ouster  obtained),  requiring  the  defendant  to  show  by  what  authority  he 
claimed  to  exercise  the  office  of  chairman  of  an  urban  district  council,  on 
the  grounds  (1)  that  he  had  presided  as  chairman  at  his  own  election  to 
the  chair ; (2)  that  he  was  not  elected  by  a majority  of  lawful  votes ; 
(3)  that  he  improperly  rejected  the  votes  of  members  who  had  not 
actually  made  their  declarations;  (4)  that  he  improperly  rejected  the 
nomination  of  another  candidate,  and  (5)  that  he  conducted  the  election 
with  undue  haste,  so  as  to  prevent  certain  persons  from  making  declara- 
tions of  acceptance  of  office,  and  others,  who  had  made  their  declarations 
from  having  them  attested.4 

With  reference  to  the  question  of  the  right  of  an  outgoing  chairman  to 
preside  over  the  election  of  his  successor,  the  Local  Government  Board 
have  expressed  the  opinion  that  the  outgoing  chairman  is  entitled  to 
preside  and  to  exercise  the  right  of  giving  a casting  vote  until  the 
election  of  his  successor,  unless  he  was  appointed  from  among  the 
councillors  who  went  out  of  office  on  April  15.3 

Rule  4.  If  the  chairman  so  appointed  dies,  resigns  or 
becomes  incapable  of  acting,  another  member  shall  be  ap- 
pointed to  be  chairman  for  the  period  during  which  the 
person  so  dying,  resigning,  or  becoming  incapable  would 
have  been  entitled  to  continue  in  office,  and  no  longer. 

Rule  5.  If  the  chairman  is  absent  from  any  meeting  at 
the  time  appointed  for  holding  the  same,  the  members  present 
shall  appoint  one  of  their  number  to  act  as  chairman  thereat. 

(1)  51  & 52  Yict.  c.  64,  s.  4.  (4)  Reg.  v.  Reynolds , MS.  and 

(2)  56  & 57  Viet.  c.  73,  ss.  20  (7),  Loc.  Gov.  Chron.  1896,  900. 

24  (4),  59  (1),  post.  (5)  Times  newspaper,  5th  May, 

(3)  Ibid.  s.  22.  1898. 


38  & 39  Viet, 
c.  55, 
Sched.  I., 
Part  I.,  r.  2,  n 


7 32 


The  Public  Health  Act , 1875.  [Sched. 

38  & 39  Viet.  Note. — Vice-Chairman. — Any  urban  or  rural  district  council,  other  than 

c.  55,  a borough  council,  and  any  board  of  guardians,  may  appoint  a vice-chair- 

Sched.  I.,  man  to  hold  office  during  the  term  of  office  of  the  chairman,  and  to  act 

Part  I.,  r.  5,  n.  during  his  absence,1 


Rule  6.  The  names  of  the  members  present,  as  well  as  of 
those  voting  on  each  question,  shall  be  recorded,  so  as  to 
show  whether  each  vote  given  was  for  or  against  the 
question. 

Note. — Record  of  Votes. — The  corresponding  provisions  of  the  Public 
Health  Act,  1848,  merely  required  the  record  of  the  voters’  names,  un- 
accompanied by  any  statement  as  to  whether  the  respective  votes  were 
given  for  or  against  the  question,  and  left  it  open  to  some  doubt  whether 
the  majority  required  was  a majority  of  those  present  or  of  those  voting. 
See  rule  10  with  regard  to  the  minutes  of  proceedings. 

Rule  7.  Every  question  at  a meeting  shall  be  decided  by 
a majority  of  votes  of  the  members  present,  and  voting  on 
that  question. 

Note. — Majority. — The  requisite  majority  to  carry  a resolution  is  not 
therefore  necessarily  a majority  of  the  members  present,  if  they  do  not  all 
vote  on  it. 

Rule  8.  In  case  of  an  equal  division  of  votes  the  chairman 
shall  have  a second  or  casting  vote. 

Note. — Casting  Vote. — With  reference  to  a similar  provision  in  the 
Poor  Law  Amendment  Act,  1849, 2 the  Poor  Law  Board  stated  that  “ a 
casting  vote  may  signify  one  of  two  things,  either  the  single  vote  of  a per- 
son who  only  votes  in  the  case  of  an  equality,  or  the  double  [second  ?]  vote 
of  a person  who  first  votes  with  the  rest,  and  then,  upon  an  equality,  creates 
a majority  by  giving  a second  vote.”  Under  the  above  rule  the  chairman 
has  a casting  vote  in  the  second  of  the  above-mentioned  senses. 

P.H.,  s.  29,  Rule  9.  The  proceedings  of  a local  board  shall  not  be 
and  see  s.  19.  invalidated  by  any  vacancy  or  vacancies  among  their 
members,  or  by  any  defect  in  the  election  of  such  board,  or 
in  the  election  or  selection  or  qualification  of  any  members 
thereof. 

Note. — Voting  by  unqualified  Persons. — It  was  also  enacted  by  rule  70  of 
the  second  schedule  that  all  acts  and  proceedings  of  any  person  disquali- 
fied, disabled,  or  not  duly  qualified,  or  who  had  not  made  and  subscribed 
the  declaration  required  by  the  Act,  should,  if  done  previously  to  the 
recovery  of  the  penalty  mentioned  in  the  Act,  be  valid  and  effectual  to 
all  intents  and  purposes. 

Rule  10.  Any  minute  made  of  proceedings  at  a meeting, 
and  copies  of  any  orders  made  or  resolutions  passed  at  a 
meeting,  if  purporting  to  be  signed  by  the  chairman  of  the 
meeting  at  which  such  proceedings  took  place  or  such  orders 
were  made  or  resolutions  passed,  or  by  the  chairman  of  the 
next  ensuing  meeting,  shall  be  received  as  evidence  in  all 
legal  proceedings ; and,  until  the  contrary  is  proved,  every 
meeting  where  minutes  of  the  proceedings  have  been  so 

(1)  56  & 57  Yict.  c.  73,  ss.  20  (7),  59  (2).  (2)  12  & 13  Yict.  c.  103,  s.  19. 
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made  shall  be  deemed  to  have  been  duly  convened  and  held, 
and  all  the  proceedings  thereat  to  have  been  duly  had. 

Note. — Minute  Book. — In  an  action  in  the  Chancery  Division  the 
minute  book  of  a local  board  was  ordered  to  be  deposited  in  the  Record 
and  Writ  Clerks’  Office  in  London  for  inspection,  notwithstanding  that  it 
was  in  constant  use  by  the  board.1 

It  is  customary  for  local  authorities  to  have  the  minutes  of  each  of  their 
meetings  read  at  the  commencement  of  the  next  meeting,  and  then  for  the 
members  present  to  pass  the  minutes  which  have  been  read,  or  resolve  that 
they  be  confirmed,  on  which  they  are  signed  by  the  presiding  chairman. 

The  General  Consolidated  Order  of  the  Poor  Law  Commissioners  requires 
this  to  be  done  in  the  case  of  the  minutes  of  boards  of  guardians,  and  a 
provision  is  contained  in  the  Metropolis  Management  Act,  1855, 2 for  sign- 
ing the  minutes  of  vestries  and  district  boards.  It  is  sometimes  supposed 
that  the  resolutions  of  the  authority  are  inoperative  or  invalid  unless  and 
until  this  “ confirmation  ” has  taken  place,  but  this  supposition  is  incorrect. 

The  object  is  that  the  minutes,  which  are  the  permanent  record  and  the 
prima  facie  evidence  of  the  acts  of  the  authority,  shall  be  as  accurate  as 
possible : they  are  read  in  order  that  the  members  may  have  the  oppor- 
tunity of  calling  attention  to  inaccuracies  in  them,  and  when  these  have,  if 
necessary,  been  corrected,  may  declare  them  to  be  accurate;  and  the  chair- 
man then  signs  them  by  way  of  attestation.3 

Rule  11.  The  annual  meeting  of  a local  board  shall  be 
held  as  soon  as  may  be  convenient  after  the  fifteenth  of  April 
in  each  year. 

Note. — Annual  Meeting. — By  rule  3 the  chairman  of  the  board  is  to  be 
elected  at  the  annual  meeting,  which  is  the  first  meeting  after  the  annual 
election.  The  15th  April  is  the  day  on  which  the  retiring  members  go 
out  of  office  and  the  newly  elected  members  come  in.4 

Rule  12.  The  first  meeting  of  a local  board  for  a district  l.G.,  s.  24  (8.) 
constituted  after  the  passing  of  this  Act  shall  be  held  at  such 
place  and  on  such  day  (not  being  more  than  ten  days  after 
the  completion  of  the  election)  as  the  returning  officer  may 
by  written  notice  to  each  member  of  the  board  appoint ; and 
the  members  shall  appoint  one  of  their  number  to  be  chair- 
man at  such  meeting,  and  shall  also  appoint  one  of  their 
number  to  be  chairman  for  one  year  at  all  meetings  at  which 
he  is  present. 

Rule  13.  Nothing  in  these  rules  contained  with  respect 
to  the  appointment  of  chairman  shall  apply  to  the  Oxford 
district,  and  in  that  district  a chairman  shall  be  appointed 
as  heretofore. 


38  & 39  Viet, 
c.  55, 
Sched.  I., 
Part  I.,  r.  10. 


Note. — Oxford. — With  regard  to  Oxford,  see  sect.  342,  and  the  notes  to 
that  section. 


(2.)  Buies  applicable  [to  Committees  of  Local  Authorities , other 
than  Councils  of  Boroughs  and ] to  Joint  Boards. 


Note. — Proceedings  of  Committees. — This  schedule  is  repealed  by  the 


(1)  Attorney-General  v.  Whiticood 

Local  Board,  40  L.  J.  Ch.  592  19 

W.  R.  1107. 

(2)  18  & 19  Viet.  c.  120,  s.  60. 

(3)  See  per  Lord  Campbell,  C.J., 


in  Reg.  v.  Mayor , <$rc.,  of  York , 1 E.  & 
B.  594;  17  Jur.  667. 

(4)  56  & 57  Viet.  c.  73,  ss.  20  (6), 
23  (6),  post. 
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38  & 39  Viet.  Local  Government  Act,  1894,  so  far  as  it  relates  to  committees,1  and 
c.  55,  the  proceedings  of  committees  of  district  councils  are  regulated  by 
Sched.  I.,  that  Act.2 

Part  II.,  n.  Proceedings  of  Joint  Boards. — In  the  case  of  a joint  board  the  follow- 

ing rules  are  compulsory  unless  the  order  forming  the  board  contains 
different  rules.  For  by  sect.  204 : “ Meetings  of  any  committee  appointed 
under  this  Act  shall  be  held,  and  the  proceedings  thereat  shall  be  con- 
ducted (so  far  as  such  meetings  and  proceedings  are  not  regulated  by  the 
authority  appointing  the  committee),  in  accordance  with  the  rules  as  to 
meetings  and  proceedings  contained  in  Schedule  I.  to  this  Act.”  And  by 
sect.  282  : “ Meetings  of  any  joint  boards  shall  be  held,  and  the  proceedings 
thereat  shall  be  conducted  (so  far  as  such  meetings  and  proceedings  are 
not  regulated  by  the  order  forming  the  joint  board),  in  accordance  with 
the  rules  as  to  meetings  and  proceedings  contained  in  Schedule  I.  to  this 
Act.” 

With  regard  to  joint  boards,  see  sects.  280-282. 

Rule  1.  A [ committee  or]  joint  board  may  meet  and  adjourn 
as  it  thinks  proper. 

Rule  2.  The  quorum  of  a [ committee  or]  joint  board  shall 
consist  of  such  number  of  members  as  may  be  prescribed  by 
the  authority  that  appointed  the  [ committee  or]  joint  board, 
or,  if  no  number  is  prescribed,  of  three  members. 

Rule  3.  A [committee  or]  joint  board  may  appoint  a chair- 
man of  its  meetings. 

Note. — Tenure  of  Office. — As  no  time  is  limited  for  the  duration  of  the 
office  held  by  the  person  appointed,  he  will,  unless  he  is  expressly 
appointed  for  a limited  time,  or  resigns  the  office,  remain  chairman  as 
long  as  the  joint  board  exists  and  he  remains  a member  of  such  board. 

Rule  4.  If  no  chairman  is  elected,  or  if  the  chairman 
elected  is  not  present  at  the  time  appointed  for  holding  any 
meeting,  the  members  present  shall  choose  one  of  their 
number  to  be  chairman  of  such  meeting. 

Rule  5.  Every  question  at  a meeting  shall  be  determined 
by  a majority  of  votes  of  the  members  present  and  voting  on 
that  question. 

Note. — Majority. — See  the  note  to  rule  7 of  the  first  part  of  this 
schedule. 

Rule  6.  In  case  of  an  equal  division  of  votes  the  chairman 
shall  have  a second  or  casting  vote. 

Note. — Casting  Vote. — See  the  note  to  rule  8 of  the  first  part  of  this 
schedule. 

Rule  7.  The  proceedings  of  a [committee  or]  joint  board 
shall  not  be  invalidated  by  reason  of  any  vacancy  or  vacancies 
amongst  their  members,  or  any  defect  in  tlie  mode  of  appoint- 
ment of  such  [committee  or]  'joint  board  or  of  any  member 
thereof. 

Note. — Voting  by  unqualified  Persons. — See  the  note  to  rule  9 of  the 
first  part  of  this  schedule. 

(1)  56  & 57  Viet.  c.  73,  s.  89,  and  (2)  Ibid.  s.  56,  and  Sched.  I., 
Sched.  II.,  post.  Part  IV.,  post. 
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Rule  8.  Any  minute  made  of  proceedings  at  a meeting, 
and  copies  of  any  orders  made  or  resolutions  passed  at  a 
meeting,  purporting  to  he  signed  by  the  chairman  of  the 
meeting  at  which  such  proceedings  took  place  or  such  orders 
were  made  or  resolutions  passed,  or  by  the  chairman  of  the 
next  ensuing  meeting,  shall  be  received  as  evidence  in  all 
legal  proceedings ; and,  until  the  contrary  is  proved,  every 
meeting  where  minutes  of  the  proceedings  have  been  so 
made  shall  be  deemed  to  have  been  duly  convened  and  held, 
and  all  the  proceedings  thereat  to  have  been  duly  had. 

Note. — Minutes. — See  the  note  to  rule  10  of  the  first  part  of  this 
schedule. 

The  minutes  of  a committee  of  a local  authority  recording  proceedings 
■with  reference  to  litigation  pending,  or  litigation  which  it  is  contemplated 
may  take  place,  are  privileged  from  production.1 

With  reference  to  the  right  of  a burgess  to  inspect  minutes  2 it  was  held 
that  the  right  extended  to  such  minutes  of  proceedings  of  committees  of 
■the  council  as  were  laid  before  the  council,  whether  the  proceedings  of  the 
committee  were  approved  or  not.3 

(1)  Mayor,  $c.,  of  Bristol  v.  Cox,  233. 

L.  R.  26  Ch.  D.  678;  53  L.  J.  Ch.  (3)  Williams  v.  Mayor,  fyc.,  of 
1144;  50  L.  T.  (n.s.)  719  ; 33  W.  R.  Manchester,  45  W.  R.  412  ; Loc.  Gov. 
255.  Chron.  1897,  341. 

(2)  Under  45  & 46  Yict.  c.  50,  s. 
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[(I.)  Rules  for  Election  of  Local  Boards.] 

Note. — Repeal. — The  second  schedule  is  repealed  by  the  Local  Govern- 
ment Act,  1894, 1 and  provisions  are  made  by  that  Act,  and  the  rules  of 
the  Local  Government  Board  made  in  pursuance  of  the  Act,  for  the  election 
of  botli  urban  and  rural  district  councils.2 

Notwithstanding  this  repeal,  however,  a considerable  portion  of  the 
schedule  remains  in  force,  and  may  occasionally  have  to  be  acted  upon 
(namely,  where  a poll  of  owners  and  ratepayers  is  taken  on  the  question 
of  the  establishment  of  a market  under  sect.  166,  or  of  promoting  or 
opposing  a bill  in  Parliament  under  the  Borough  Funds  Act,  1872  3),  by 
virtue  of  rule  6 of  Schedule  III.,  which  applies  it,  as  far  as  can  be,  to  a 
poll  of  owners  and  ratepayers  taken  under  that  schedule.  The  rules 
which  appear  to  be  so  applicable  are  therefore  set  out  below. 

****** 

Wards. 

***** 

L.G.,  s.  24  (4).  Rule  8.  No  person  entitled  to  vote  shall  give  in  the 
P.H.  1874, 
s.  25. 


P.H.,  s.  20. 


whole  of  the  wards  a greater  number  of  votes  than  he  would 
have  been  entitled  to  give  if  the  district  had  not  been  divided 
into  wards,  nor  in  any  one  ward  a greater  number  of  votes 
than  he  is  entitled  to  in  respect  of  property  in  that  ward. 

Note. — Scale  of  Voting. — See  rule  12  with  regard  to  the  total  number  of 
votes  which  may  be  given  by  any  person,  and  the  scale  of  voting. 

Rule  9.  Subject  as  aforesaid,  any  owner  or  ratepayer 
may,  by  notice  in  writing  delivered  to  the  clerk  of  the  local 
board,  or  in  case  of  the  first  election  to  the  returning  officer, 
elect  in  what  ward  or  wards  he  will  vote  for  the  ensuing 
year,  and  determine  the  proportion  of  votes  which  he  will 
give  in  any  one  or  more  of  such  wards,  and  if  he  does  not 
give  such  notice  he  shall  not  be  entitled  to  vote  for  any  ward 
in  which  he  does  not  reside. 

Note. — Voting  in  Wards. — A voter  having  property  in  two  wards  may 
give  in  one  all  the  votes  that  his  property  therein  will  justify ; and  if  it 
exhaust  his  full  number  of  votes,  he  cannot  vote  in  the  other  ; but  if  it  do 
not  exhaust  the m all,  he  can  give  the  residue  in  the  other  ward  if  he  have 
sufficient  property  therein  to  support  that  number,  and  either  resides  in  it 
or  has  given  notice  under  the  above  rule. 

Qualification  of  Electors , Scale  of  Voting,  and  Register  of  Owners. 

Rule  10.  The  word  “ owner,”  when  used  in  relation  to 
the  right  of  voting  [at  any  election  of  a local  board],  shall 
mean  any  person  for  the  time  being  in  the  actual  occupation 

(1)  56  & 57  Viet.  c.  73,  s.  89,  and  (2)  See  Ibid.  ss.  23,  24,  48. 

Sched.  II.,  post.  (3)  35  & 36  Viet.  c.  91,  s.  4,  post. 
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of  any  kind  of  property  in  the  district  or  part  of  a district 
for  which  he  claims  to  vote,  rateable  to  the  relief  of  the  poor, 
and  not  let  to  him  at  a rackrent,  or  any  person  receiving  on 
his  own  account,  or  as  mortgagee  or  other  incumbrancer  in 
possession,  the  rackrent  of  any  such  property. 

Note. — Meaning  of  “ Owner.” — The  difference  between  the  definition  of 
4‘  owner  ” as  here  given,  and  that  which  is  given  in  sect.  4 for  the  general 
purposes  of  the  Act,  should  be  particularly  noticed.  Thus  a trustee  may 
be  deemed  the  owner  of  property  for  all  purposes  of  the  Act  except  for  the 
purpose  of  voting.  Corporations  aggregate  may  vote  as  owners,  but  only 
by  proxy : see  rules  14  and  1 6. 

Rackrent  k(by  sect.  4)  means  rent  which  is  not  less  than  two-thirds  of 
the  full  net  annual  value  of  the  property  out  of  which  the  rent  arises ; 
aud  the  full  net  annual  value  shall  be  taken  to  be  the  rent  at  which  the 
property  might  reasonably  be  expected  to  let  from  year  to  year,  free  from 
all  usual  tenants’  rates  and  taxes,  and  tithe  commutation  rent-charge  (if 
any),  and  deducting  therefrom  the  probable  average  anuual  cost  of  the 
repairs,  insurance,  and  other  expenses  (if  any)  necessary  to  maintain  the 
same  in  a state  to  command  such  rent. 

Disqualification. — With  regard  to  disqualifications  from  voting,  see  the 
note  to  rule  12. 

Rule  11.  A person  shall  not  be  deemed  a ratepayer  or  be 
entitled  to  vote  as  such  \_at  any  such  election ] unless  he  has 
been  rated  to  the  relief  of  the  poor  in  the  district  or  part  of 
a district  for  which  he  claims  to  vote  for  the  space  of  one 
whole  year  immediately  preceding  the  day  of  tendering  his 
vote,  and  has  also  before  that  day  paid  all  rates  made  on  him 
for  the  relief  of  the  poor  in  such  district  or  part  of  a district 
for  the  period  of  one  whole  year,  and  all  rates  due  from  him 
under  this  Act,  except  rates  which  have  been  made  or  become 
due  within  the  six  months  immediately  preceding. 

Note. — Meaning  of  “ Ratepayer.” — The  term  “ ratepayer  ” is  not  defined 
otherwise  than  by  the  above  rule,  which  only  defines  it  in  a negative 
way. 

If  the  name  of  the  person  rated  were  omitted  from  the  rate,  he  would 
not  be  deprived  of  his  right  to  vote,  provided  that  the  property  were 
described,  and  the  rate  received  from  him.1 

The  above  rule  does  not  require  the  ratepayer  to  reside  in  the  district ; 
and  though  rule  44  seems  to  assume  that  every  ratepayer  will  have  a resi- 
dence within  it,  it  does  not  necessarily  follow  that  a non-resident  ratepayer 
is  disqualified  from  voting. 

The  last  part  of  the  rule  is  ambiguous.  The  exception  of  rates  made 
within  the  preceding  six  months  may  be  read  as  applicable  only  to  the 
rates  due  under  this  Act,  or  as  applicable  to  those  rates  and  also  to  the 
poor-rate.  The  former  appears  the  better  construction  ; if  the  latter  were 
correct,  and  the  period  of  one  whole  year  meant  the  preceding  year,  the 
person  might  vote  as  a ratepayer  without  having  paid  rates  at  all,  if  none 
had  been  made  in  the  first  six  months  of  the  year. 

The  agent  of  a candidate  agreed  to  pay  the  rates  of  voters,  but  as  they 
were  not  actually  paid  until  after  the  poll  closed,  the  votes  were  held  to  be 
bad,  under  a local  Improvement  Act,  which  required  voters  to  have  paid 
their  rates ; and  per  Cockburn,  C.J.,  they  would  have  been  bad  even  if 
the  person  who  paid  the  rates  had  been  shown  to  be  the  agent  of  the 
voters  and  to  have  had  the  money  in  hand  to  pay  the  rates.2 

(1)  See  Reg.  v.  Hulme , 4 Q.  B.  33  Viet.  c.  41,  s.  19,  infra. 

538 ; 12  L.  J.  M.  C.  100 ; and  32  & (2)  Reg.  v.  Briggs , 29  J.  P.  423. 
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Occupiers  of  small  Tenements . — By  the  Poor  Rate  Assessment  and  Col- 
lection Act,  1869  : “ The  overseers  in  making  out  the  poor-rate  shall,  in 
every  case,  whether  the  rate  is  collected  from  the  owner  or  occupier,  or  the 
owner  is  liable  to  the  payment  of  the  rate  instead  of  the  occupier,  enter  in 
the  occupiers’  column  of  the  rate  book  the  name  of  the  occupier  of  every 
rateable  hereditament,  and  such  occupier  shall  be  deemed  to  be  duly  rated 
for  any  qualification  or  franchise  as  aforesaid ; and  if  any  overseer  negli- 
gently or  wilfully  and  without  reasonable  cause  omits  the  name  of  the 
occupier  of  any  rateable  hereditament  from  the  rate,  or  negligently  or 
wilfully  misstates  any  name  therein,  such  overseer  shall  for  every  such 
omission  or  misstatement  be  liable  on  summary  conviction  to  a penalty 
not  exceeding  two  pounds ; provided  that  any  occupier  whose  name  has 
been  omitted  shall,  notwithstanding  such  omission  and  that  no  claim  to  be 
rated  has  been  made  by  him,  be  entitled  to  every  qualification  and  fran- 
chise depending  upon  rating,  in  the  same  manner  as  if  his  name  had  not 
been  so  omitted.”  1 This  provision  is  of  general  application,  and  is  not 
confined  to  cases  where  the  owner  has  agreed  to  pay  the  rates  under  sect.  3, 
or  is  rated  under  sect.  4 of  the  Act.2 

Every  payment  of  a rate  by  the  occupier,  notwithstanding  the  amount 
thereof  may  be  deducted  from  his  rent  (as  provided  in  sect.  3 of  the  Act), 
and  every  payment  of  a rate  by  the  owner,  whether  he  is  himself  rated 
instead  of  the  occupier,  or  has  agreed  with  the  occupier  or  with  the  over- 
seers to  pay  such  rate,  and  notwithstanding  any  allowance  or  deduction 
which  the  overseers  are  empowered  to  make  from  the  rate,  shall  be 
deemed  a payment  of  the  full  rate  by  the  occupier  for  the  purpose  of  any 
qualification  or  franchise  which,  as  regards  rating,  depends  upon  the  pay- 
ment of  the  poor-rate.3  A person  continues  rated  to  the  poor-rate  until  a 
fresh  rate  is  made  from  which  his  name  is  omitted. 

The  Assessed  Rates  Act,  1879,  contains  a saving  for  qualifications  and 
franchises,  notwithstanding  irregularities  in  deductions  purporting  to  be 
made  under  the  Poor  Rate  Assessment  and  Collection  Act,  1869.4 

If  the  poor-rate  is  made  for  a period  exceeding  three  months,  the  over- 
seers may  declare  it  payable  by  instalments,  and  payment  of  an  instal- 
ment is  to  be  deemed  payment  of  the  rate  in  respect  of  the  period  to 
which  the  instalment  applies,  so  far  as  concerns  any  qualification  or  fran- 
chise depending  on  payment  of  the  poor-rate.5 

The  poor-rate  is  deemed  to  be  made  on  the  day  when  it  is  allowed  by 
the  justices,  and  if  they  sever  in  their  allowance,  then  on  the  day  of  the 
last  allowance.6 

In  a case  in  which  A and  B occupied  property  jointly,  and  B was. 
assessed  in  respect  of  it,  while  A paid  the  rates  without  being  called  upon 
to  do  so,  it  was  held  that  A was  not  “ rated.”  7 * 

Owners  of  small  Tenements. — Such  an  owner,  who,  without  being  actu- 
ally rated,  becomes  liable  to  pay  and  pays  the  rates  for  the  occupier  under 
sect.  3 of  the  Poor  Rate  Assessment  and  Collection  Act,  1869,®  is  clearly 
not  entitled  to  vote  as  a ratepayer ; but  different  views  are  taken  on  the 
question  whether  an  owner  who  is  actually  rated  under  sect.  4 of  the  same 
Act,  and  pays  the  rates,  is  entitled  to  vote  as  a ratepayer  as  well  as  the 
occupier.  The  Act  does  not  expressly  deprive  the  owner  of  any  qualifi- 
cation which  the  actual  rating  and  payment  of  rates  would  confer  on  him ; 
and  a person  who  thus  compounded  for  rates  under  a local  Act  was  held  to 
be  qualified  for  election  as  member  of  a board  of  guardians,9  although  the 
occupiers  of  his  premises  had  been  held  to  be  entitled  to  vote  as  ratepayers 
at  the  election.10 


(1)  32  & 33  Viet.  c.  41,  s.  19. 

(2)  41  & 42  Viol.  c.  26,  s.  14. 

(3)  32  & 33  Viet.  c.  41,  s.  7. 

(4)  42  Viet.  c.  10,  s.  2. 

(5)  32  & 33  Viet.  c.  41,  s.  15. 

(6)  Ibid.  s.  17. 

(7)  Moss  v.  St.  Michael , Lichfield, 

7 Man.  & G.  72. 


(8)  32  & 33  Viet.  c.  41,  s.  3. 

(9)  Leg.  v.  Hampton,  6 B.  & S. 
939;  12  Jur.  (n.s.)  587  ; 13  L.  T. 
(n.s.)  433;  15  W.  R.  43:  30  J.  P. 
246. 

(10)  Leg.  v.  Hampton,  6 B.  & S.  923 ; 
13  L.  T.  (N.S.)  433 ; 12  Jur.  (n.s.)  583  ; 
15  W.  R.  43 ; 30  J.  P.  244. 
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la  a case,  however,  in  which  proceedings  were  taken  against  a member  38  & 39  Viet 
of  a metropolitan  vestry  for  voting  without  being  duly  qualified,  Lindley,  c.  55, 
L.J.,  seems  to  have  considered  sects.  7 and  19  of  the  Act  to  be  inconsistent  Sched.  II., 
with  the  right  of  the  owner  to  vote  in  vestry,  since  there  was  no  re-enact-  Part  L,  r.  11,  n. 
ment  of  the  provision  of  the  repealed  Small  Tenements  Act,  1850,1  that 
“every  such  owner  so  rated  as  aforesaid  shall  have  * * * the  same  right 
to  vote  in  vestry  as  if  he  were  an  occupier  duly  rated  in  respect  of  the 
same  tenement.”  2 It  is  also  to  be  noticed  that  rule  41  assumes  that  a 
“ ratepayer  ” will  have  a residence  within  the  district. 

Corporations. — The  Poor  Law  Amendment  Act,  1867,  contains  the  fol-. 
lowing  enactment: — “Where  any  corporation  aggregate,  joint  stock  or 
other  company,  commissioners,  or  public  trustees  shall  be  rated,  any 
officer  of  such  corporation,  company,  commissioners,  or  public  trustees 
from  time  to  time  appointed  by  the  governing  body  thereof  whose  name 
shall  be  sent  in  writing  to  the  overseers  before  the  first  day  of  March  in 
any  year,  to  be  entered  in  the  rate-book  under  the  name  of  such  corpora- 
tion, company,  commissioners,  or  public  trustees,  shall  be  entitled  to  vote 
in  respect  of  the  property  assessed  as  if  he  were  assessed  in  his  own  name 
for  the  same,  and  in  the  case  of  a parish  divided  into  wards  shall  vote  in 
that  ward  where  the  principal  office  of  the  corporation,  company,  commis- 
sioners, or  public  trustees  shall  be  situated,  if  any,  or  otherwise  in  that 
ward  where  the  greatest  part  of  the  property  assessed  shall  be  situated.” 3 
This  enactment  is  contained  in  a Poor  Law  Statute  among  provisions 
relating  to  the  election  of  guardians,  and  refers  to  the  division  of  the 
parish  into  wards : a division  which  was  made  under  the  Poor  Law  Amend- 
ment Act,  1844, 4 for  the  purposes  of  those  elections,  while  for  the  purposes 
of  the  present  Act  it  is  the  local  government  district  that  is  divided  into 
wards.  But  inasmuch  as  the  enactment  renders  the  officer  “ entitled  to 
vote”  without  expressly  confining  the  right  to  voting  at  elections  of 
guardians,  it  may  give  him  the  right  to  vote  under  Schedule  TIL  of  this 
Act,  although  it  does  not  declare  that  he  shall  be  deemed  to  be  rated,  but 
only  that  he  shall  be  entitled  to  vote  “ as  if  he  were  assessed  in  his  own 
name.”  It  is  now  repealed  so  far  as  it  relates  to  elections  of  guardians.5 

Disqualifications. — See  the  note  to  the  following  rule  with  respect  to 
disqualifications  from  voting. 

Rule  12.  Owners  of  and  ratepayers  in  respect  of  property  p.H.,  s.  20. 
situated  within  the  district  for  which  the  [ election ] is  held 
shall  he  entitled  to  vote  according  to  the  scale  following; 

(that  is  to  say,) 

If  the  property  in  respect  of  which  the  person  is  entitled  to 
vote  is  rated  to  the  poor-rate  on  a rateable  value  of  less 
than  fifty  pounds,  he  shall  have  one  vote ; if  such  rate- 
able value  amounts  to  fifty  pounds  and  is  less  than  one 
hundred  pounds,  he  shall  have  two  votes ; if  it  amounts 
to  one  hundred  pounds  and  is  less  than  one  hundred  and 
fifty  pounds,  he  shall  have  three  votes ; if  it  amounts 
to  one  hundred  and  fifty  pounds  and  is  less  than  two 
hundred  pounds,  he  shall  have  four  votes ; if  it  amounts 
to  two  hundred  pounds  and  is  less  than  two  hundred  and 
fifty  pounds,  he  shall  have  five  votes ; and  if  it  amounts 
to  or  exceeds  two  hundred  and  fifty  pounds,  he  shall 
have  six  votes. 

Note. — Voting  in  Wards. — Where  the  district  is  divided  into  wards, 
this  must  be  read  subject  to  rules  8 and  9. 


(1)  13  & 14  Yict.  c.  99,  s.  6. 


(3)  30  & 31  Yict.  c.  106,  s.  10. 

(4)  7 & 8 Viet.  c.  101,  s.  19. 

(5)  56  & 57  Yict.  c.  73,  s.  89,  and 


(2)  Mogg  v.  Clarke , L.  R.  16  Q.  B. 

D.  79 ; 55  L.  J.  Q.  B.  69 ; 53  L.  T. 

(N.s.)  890 ; 34  W.  R.  66 ; 50  J.  P.  342. 
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38  & 39  Yict.  Disqualifications. — An  alien  cannot  exercise  any  franchise,  nor  can  a 

c.  55,  minor  or  a person  of  unsound  mind.  There  is  nothing  to  prevent  a single 
Sched.  II.,  woman  of  full  age,  who  is  otherwise  qualified,  from  voting  under 
Part I., r.  12, n.  Schedule  III.;  but  a married  woman  is  disqualified  at  common  law  from 
exercising  any  franchise,  even  if  she  has  separate  property,  or  lives  apart 
from  her  husband  and  is  rated  and  pays  rates,1  except  where  she  is 
expressly  authorized  to  vote,  as  for  the  purposes  of  the  Local  Government 
Act,  1894.2  These  common  law  disqualifications  are  no  doubt  applicable  to 
the  right  of  voting  under  Schedule  III. ; but  rule  6 of  that  schedule,  which 
only  applies  such  incidents  as  to  qualification  of  electors  as  are  provided 
by  the  rules  in  the  present  schedule,  does  not  apply  disqualifications  for 
voting  at  elections  which  are  imposed  by  other  enactments,  such  as  the 
provision  of  the  Divided  Parishes  and  Poor  Law  Amendment  Act,  1876, 3 
under  which  no  person  is  entitled  to  vote  “ in  the  election  to  an  office 
under  the  provisions  of  any  statute  ” who  is  in  receipt  of  relief  given  to 
himself  or  his  wife  or  child,  or  who  has  been  in  receipt  of  such  relief  on 
any  day  during  the  year  last  preceding  the  election. 

A person  who  has  been  excused  payment  of  rates  on  the  ground  of 
poverty  will  be  disqualified  from  voting  as  a ratepayer. 


Rule  13.  Any  person  who  is  owner  and  also  bond  fide 
occupier  of  the  same  property  shall  be  entitled  to  vote  both 
in  respect  of  such  ownership  and  of  such  occupation. 

Rule  14.  Owners  may  give  their  votes  either  personally 
or  by  proxy. 

Note. — Voting  by  Owners. — See  the  definition  of  “ owner”  in  rule  10. 

Under  the  Public  Health  Act,  1848, 4 only  corporations  aggregate,  joint- 
stock  and  other  companies,  and  bodies  of  proprietors  or  undertakers,  who 
were  respectively  to  be  deemed  to  be  one  owner  for  the  purpose  of  voting 
under  that  Act,  could  vote  by  proxy.  Under  the  above  rule  any  owner 
may  vote  in  that  manner,  the  term  “ owners  ” including  the  bodies  above 
mentioned,  as  well  as  corporations  sole  and  other  owners  of  property,  who 
come  within  the  definition  in  rule  10. 

Register. — The  town  council  of  a borough  were  held  not  to  be  bound 
to  keep  a register  of  owners  and  proxies,  with  a view  to  its  use  on  an 
occasion  when  a poll  under  Schedule  III.  might  be  demanded.5  And 
as  it  will  be  equally  unnecessary  for  a district  council  to  keep  such  a 
register,  rules  18,  19,  22  and  24-30,  relating  to  the  making  and  revision 
of  the  register  are  omitted. 

Owners  and  proxies  desirous  of  voting  under  Schedule  III.  will, 
however,  have  to  send  in  claims  under  rule  20  of  this  schedule. 


Rule  15.  The  instrument  appointing  a proxy  shall  be  in 
writing  under  the  hand  of  the  appointor,  or  where  the  ap- 
pointor is  a corporation  under  their  common  seal,  or  where 
the  appointor  is  a body  of  persons  unincorporate  under  the 
hands  of  three  directors  or  other  persons  having  the  direction 
or  management  of  the  undertaking  or  business  carried  on 
by  such  body  of  persons ; and  every  such  instrument  shall 
be  attested  by  a witness,  and  may  be  in  the  Form  M in 
Schedule  IY.  to  this  Act. 


Note. — Duration  of  Appointment — It  would  appear  that  the  appoint- 
ment of  a proxy  will  remain  in  force,  and  supersede  the  owner’s  right  to 


(1)  See  Reg.  v.  Harrald,  L.  R.  7 
Q.  B.  361;  41  L.  J.  Q B.  173;  26 
L.  T.  (N.s.)  616 ; 20  W.  R.  328. 

(2)  56  & 57  Yict.  c.  73,  s.  43. 

(3)  39  & 40  Yict.  c.  61,  s.  14 ; and 


see  48  & 49  Viet.  c.  46,  s.  2. 

(4)  11  & 12  Yict.  c.  63,  s.  20. 

(5)  Ward  v.  Mayor , 8fC.,  of  Sheffield, 
L.  R.  19  Q.  B.  D.  22 ; 56  L.  J.  Q.  B. 
418. 


II.]  Election  of  Local  Boards,.  741 

vote  personally,  until  it  is  expressly  revoked,  or  otherwise  terminated, 
as  by  the  owner  sending  in  a claim,  under  rules  20,  23,  to  vote  personally, 
or  ceasing  to  hold  his  qualification,  or,  in  the  case  of  a single  woman, 
marrying. 

Stamp  Duty. — The  appointment  of  a proxy  is  a “ letter  of  attorney  ” 
or  an  “ instrument  of  procuration  ” so  as  to  require  a ten  shilling  stamp 
under  the  Stamp  Act,  1891. 1 

Rule  16.  No  member  of  a corporation  or  of  any  sncb  body 
of  persons  (other  than  a partnership  firm  consisting  of  not 
more  than  six  persons)  shall  be  entitled  to  vote  individually 
as  owner  in  respect  of  property  belonging  to  such  corporation 
or  body  of  persons. 

Note.' — Voting  by  Corporation. — But  the  corporation  or  other  body  may 
vote  as  an  owner  by  proxy  : see  the  two  preceding  rules. 

Rule  17.  Partners  in  a firm  consisting  of  not  more  than 
six  persons  may  vote  as  owners  in  respect  of  property  of 
the  firm  as  if  that  property  were  equally  divided  among  the 
partners. 

Rule  20.  A claim  by  an  owner  or  proxy  [to  be  entered  on 
the  register ] shall  state  his  name  and  address  within  the  dis- 
trict, and  a description  of  the  nature  of  the  interest  or  estate 
in  the  property  giving  the  qualification,  and  a statement  of 
the  amount  of  all  rent  service  (if  any)  received  or  paid  in 
respect  thereof  by  him  or  the  body  of  persons  for  whom  he  is 
proxy,  and  of  the  persons  from  whom  or  to  whom  the  same  is 
received  or  paid ; and  in  the  case  of  a proxy  the  claim  shall 
be  accompanied  by  the  appointment  of  the  proxy  or  an 
attested  copy  thereof. 

Note. — Claims  to  Vote. — In  order  to  be  entitled  to  vote  at  a poll  of 
owners  and  ratepayers  under  Schedule  III.,  an  owner  or  proxy  must  send 
in  a claim  containing  the  particulars  above  mentioned  to  the  summoning 
officer  in  pursuance  of  rule  6 of  that  schedule  ; for  district  councils  will 
not  need  to  keep  registers  of  owners  and  proxies. 

Rule  21.  A claim  by  an  owner  or  proxy  may  be  made  by 
writing  in  the  Form  L in  Schedule  IY.  to  this  Act. 

* * * * * 

Rule  23.  Claims  [and  objections ] shall  be  sent  to  the  chair- 
man of  the  local  board  [on  some  one  of  the  first  six  days  of 
March ],  and  a claim  or  objection  sent  at  any  other  time  shall 
not  be  admitted  by  the  chairman. 

Note. — Claims. — Claims  to  vote  at  a poll  under  Schedule  III.  are  to 
be  sent  in  at  least  fourteen  days  before  the  last  day  appointed  for 
delivery  of  the  voting  papers.2 

•*  * * 


(1)  54  & 55  Viet.  c.  39,  Sched.  tit.  Kelk , 12  A.  & E.  559. 

“ Letter  of  Attorney.”  See  Reg.  v.  (2)  Sched.  III.,  r.  6,  post. 


38  & 39  Viet, 
c.  55, 
Sched.  II., 
Part  I.,  r.  15,n. 
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38  & 39  Viet, 
c.  55, 
Sched.  II., 
Part  I.,  r.  36. 


P.H.,  s.  21. 


[. Election .] 

Rule  36.  The  returning  officer  shall  . . . not  less  than 
fourteen  days  before  the  last  day  appointed  for  [ delivery  to 
him  of  nomination  papers],  publish  a notice,  signed  by  him  and 
specifying — * * * 

The  mode  of  voting  in  case  of  a contest ; 

The  day  or  days  on  which  the  voting  papers  will  be  deli- 
vered and  the  day  on  which  they  will  be  collected ; 
and 

The  place  for  the  examination  and  for  the  casting  up  of 
the  votes ; 

and  shall  also  cause  copies  of  such  notice  to  be  affixed  at  the 
places  where  parochial  notices  are  usually  affixed. 


Note. — Notice  of  Poll. — For  the  purposes  of  a poll  under  Schedule  III., 
the  summoning  officer  is  to  be  the  returning  officer,  and  is  to  give 
notice  in  the  same  manner  as  the  returning  officer  was  required 
by  the  above  rule  to  give  the  notice  of  election;  but  as  there  is 
no  “delivery  of  nomination  papers,”  the  notice  of  the  poll  should 
apparently  be  published  not  less  than  fourteen  days  before  the  day 
fixed  for  the  delivery  of  the  voting  papers. 

Parochial  notices  are  published  by  being  affixed  on  or  near  to  the 
principal  door  of  each  church  and  chapel  of  the  Church  of  England  in 
the  parish.1 

The  summoning  officer  must  arrange  the  dates  for  the  several  events 
here  mentioned  so  that  there  may  be  three  clear  days  between  the  delivery 
and  collection  of  the  voting  papers,  and  that  the  examination  of  votes 
may  commence  on  the  day  after  the  collection.  Acts  appointed  to  be 
done  on  a Sunday,  Christmas  Day,  Good  Friday,  or  a Bank  holiday,  or 
fast  or  thanksgiving  day,  are  to  be  done  on  the  following  day : see 
rule  66,  and  the  note  thereto. 

With  regard  to  the  mode  of  voting,  see  rules  43-47  ; delivery  of  voting 
papers,  rule  44 ; collection  of  voting  papers,  rule  48 ; and  examination 
and  casting  up  of  the  votes,  rule  51. 


Rule  37.  The  returning  officer  may,  if  he  thinks  fit,  cause 
to  be  made  an  alphabetical  list  of  the  persons  entitled  to  vote 
\at  the  election]. 

Rule  38.  The  clerk  of  the  board  of  guardians  of  any 
union,  and  the  overseers  or  other  officers  of  every  parish 
wholly  or  in  part  within  the  parts  for  which  the  [ election ] is 
held,  and  having  the  custody  of  any  books  or  papers  relating 
to  the  election  of  guardians  of  the  poor,  or  of  the  poor-rate 
books  relating  to  any  such  parish,  shall  permit  the  same  to 
be  inspected  and  copies  or  extracts  to  be  taken  therefrom  by 
the  returning  officer.  Any  person  having  the  custody  of  any 
such  books  or  papers  who  refuses  to  permit  the  same  to  be 
inspected,  or  copies  or  extracts  to  be  taken  therefrom,  shall 
be  liable  to  a penalty  not  exceeding  five  pounds. 


# * * ' * * 


(1)  7 Wm.  4 & 1 Viet.  c.  45, 
s.  2.  And  see  Reg.  v.  Whipp , 4 Q.  B. 
141;  3G.&D.372;  12  L.  J.  M.  C.  64 ; 
7 Jur.  194;  Ormerod  v.  Chadwick , 16 


M.  & W.  367  ; 16  L.  J.  M.  C.  143  ; 
Reg.  v.  Deverell , 3 E.  & B.  372 ; 23 
L.  J.  M.  C.  121 ; s.  C.  nom.  Ex  parte 
Warblinrtoriy  18  Jur.  494. 
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Rule  43.  . . . the  returning  officer  shall  cause  voting  38  & 3^  Viet, 
papers,  in  the  Form  [IV]  contained  in  Schedule  IV.  to  this  Sched^II 
Act,  to  be  prepared  and  filled  up.  . . . Part  j 'r<  43, 

Note. — Form  of  Voting  Paper. — For  the  purpose  of  a poll  under 
Schedule  III.,  the  voting  paper  will  be  in  the  Form  0 contained  in 
Schedule  IV. 

The  provision  in  the  Public  Health  Act,  1848, 1 requiring  the  voting 
papers  to  be  filled  up  by  the  returning  officer  with  the  number  of  votes  to 
which  each  voter  was  entitled,  was  held  to  be  directory  only,  and  not 
compulsory.2  Therefore  if  there  should  be  any  mistake  in  the  number  of 
votes  assigned  in  the  voting  papers,  or  if  none  be  assigned,  the  returning 
officer,  when  he  reckons  up  the  votes,  will  have  to  assign  to  each  voter  the 
proper  number  to  which  he  is  entitled.  But,  semble,  per  Blackburn  and 
Mellor,  JJ.,  the  chairman  might  be  liable  to  a penalty 3 for  omitting  to  fill 
up  the  voting  papers  in  the  form  provided  by  the  Act. 

Stamp  Duty. — A case  under  the  Municipal  Corporations  Act,  which 
raised  the  question  whether  the  penny  stamp  on  “ voting  papers  at 
meetings,”  imposed  by  the  Stamp  Act,4  applied  to  municipal  elections, 
would  seem  to  show  also  that  voting  papers  at  a poll  under  Schedule  III. 
do  not  require  such  stamps,  although  the  poll  is  taken  in  connection  with 
•a  “ meeting.”  The  point  was  raised  by  an  application  by  an  unsuccessful 
candidate  for  the  office  of  councillor  for  a quo  warranto  to  question  the 
election  of  his  opponent,  whose  voting  papers  were  unstamped.  The  first 
enactment  on  the  subject  plainly  applied  only  to  elections  for  offices  of 
trust,  as  elections  of  directors  of  companies,  &c. ; and  political  or  municipal 
elections,  in  which  there  was  not,  in  a legal  sense,  any  such  “ trust,”  did 
not  fairly  come  within  such  an  enactment.  It  was  suggested  that,  if  the 
Ballot  Act  passed,  stamps  might  be  required  for  the  voting  papers ; but 
it  was  observed  bv  the  Court  that,  if  that  were  so,  the  intention  of 
Parliament  would,  no  doubt,  be  plainly  expressed.  One  of  the  Judges 
observed  that  in  elections  for  school  boards  the  voting  papers  were 
certainly  not  stamped;  but  another  Judge  pointed  out  such  elections 
were  not  held  at  “ meetings,”  whereas  the  present  enactment  only  applied 
to  votes  at  meetings.  The  Court  were  clear  that,  if  the  voting  papers 
were  required  to  be  stamped,  the  election  would  be  invalidated,  but  were 
also  quite  clear  that  stamps  were  not  required.  It  would,  the  Court 
thought,  be  monstrous  to  suppose  that  the  Legislature  had  intended  it, 
and  therefore,  as  the  terms  used  did  not  express  clearly  such  an  intention, 
they  had  no  difficulty  in  holding  otherwise.5 

Rule  44.  The  returning  officer  shall,  three  days  at  least 
before  the  day  of  collection  of  the  voting  papers,  cause  one  of 
such  voting  papers  to  he  delivered,  by  persons  appointed  by 
him  for  that  purpose,  at  the  address  stated  in  the  [register  or] 

-claim  of  each  owner  and  proxy,  and  at  the  residence  within 
the  district  of  each  ratepayer  entitled  to  vote  therein. 

Note. — Computation  of  Time. — Where  an  act  is  required  by  statute  to 
be  done  so  many  days  “ at  least  ” before  a given  event,  the  time  must  be 
reckoned  exclusively  of  both  the  day  of  the  act  and  the  day  of  the  event, 


(1)  11  & 12  Viet.  c.  63,  s.  24,  and 
Sched.  A. 

(2)  Peg.  v.  Loft  house,  L.  R.  1 Q.  B. 
433  ; 35  L.  J.  Q.  B.  145  ; 12  Jur. 
<n.s.)  619 ; 14  W.  R.  649 ; 30  J.  P. 

453 ; 7 B.  & S.  447  ; s.  c.  Reg.  v. 

Lockhouse  and  Wilson,  14  L.  T.  (n.s.) 

359. 


(3)  Under  11  & 12  Yict.  c.  63, 
s.  28. 

(4)  33  & 34  Yict.  c.  97,  now  54 
& 55  Viet.  c.  39. 

(5)  Peg.  v.  Strachan,  L.  R.  7 Q.  B. 
463  ; 41  L.  J.  Q.  B.  210  ; 26  L.  T. 
(n.s.)  835  ; 20  W.  R.  629 ; 36  J.  P. 
727. 


744 


The  Public  Health  Act , 1875.  [Sched. 


38  & 39  Viet,  that  is,  there  must  be  the  specified  number  of  clear  days  between  those 
c.  55,  two  days.1  A Sunday  would  be  reckoned  as  one  of  the  three  days.2 

Sched.  II.,  Persons  entitled  to  Voting  Papers. — With  regard  to  the  meaning  of 
Part  I.,  r.  44, n.  “ owner  ” and  “ ratepayer,”  see  rules  10  and  11  and  the  notes  thereto. 

The  case  of  an  omission  to  deliver  a voting  paper  is  provided  for  by 
rule  49.  That  provision  would  no  doubt  be  available  in  case  of  a rate- 
payer who  had  no  “ residence  ” in  the  district,  for  there  is  nothing  in  the 
other  rules  to  disqualify  a non-resident  ratepayer  from  voting.  With 
regard  to  the  meaning  of  “ residence,”  see  the  note  to  rule  1 of  Schedule  III. 

Delivery  of  Voting  Papers. — The  persons  who  deliver  the  voting  papers 
are  employed  by  the  returning  officer  himself,  and  not  by  the  local  authority. 
They  will  be  paid  out  of  the  general  district  rate  under  rule  67. 
Persons  interfering  with  the  delivery  of  the  voting  papers,  or  delivering 
such  papers  without  authority,  are  punishable  under  rule  69. 

P.H.,  s.  25.  Rule  45.  Each  voter  shall  write  his  initials  in  the  voting 
paper  delivered  to  him  [ against  the  name  or  names  of  the 
person  or  persons  (not  exceeding  the  number  of  persons  to  be 
elected ) for  whom  he  intends  to  vote],  and  shall  sign  such  voting 
paper. 

Note. — Signature  to  Voting  Papers. — If  the  signature  be  omitted,  the 
voting  paper  will  be  bad.3  The  signature  should  be  the  voter’s  usual 
signature,  and  it  would  be  no  valid  objection  that  the  Christian  name  was 
denoted  by  an  initial  letter.4 

The  form  of  voting  paper  given  in  Schedule  IV.,  Form  O,  contains 
directions  to  the  voter  with  reference  to  the  mode  of  filling  up  the  paper. 
These  directions,  which  are  part  of  the  statute,5  require  the  voter, 
whether  he  votes  in  his  own  right  or  as  proxy,  not  merely  to  sign  his 
name,  but  to  subscribe  “ his  name  and  address  at  full  length ; ” and  in 
the  case  of  an  illiterate  voter,  the  directions  require  him  “ to  make  his 
mark  instead  of  initials and  require  the  witness  to  attest  “ such  mark.” 

A note  on  the  form  of  nomination  paper  given  in  the  schedule  to 
the  Municipal  Elections  Act,  1875, 6 requiring  the  number  on  the  burgess 
roll  of  a subscribing  burgess  to  be  inserted,  was  held  to  be  mandatory  and 
not  directory.7 

With  regard  to  illiterate  voters,  it  appears  to  be  intended  that  the 
witness  shall  write  the  voter’s  initials  in  the  column  headed  “ in  favour 
of,”  or  in  that  headed  “ against,”  as  the  case  may  be,  that  the  voter 
shall  then  make  his  mark  at  the  foot  of  the  voting  paper,  and,  lastly, 
that  the  witness  shall  subscribe  the  voter’s  name  and  address  and  also 
his  own,  though  it  is  not  expressly  required  that  the  address  shall  be 
added  in  this  case. 

With  regard  to  fabrication  of  voting  papers,  personation  of  voters,  and 
other  similar  offences,  see  rule  69. 


Rule  46.  Any  person  voting  as  a proxy  shall  in  like 
manner  write  his  own  initials  and  sign  his  own  name,  and 
state  also  in  writing  the  name  of  the  person  or  body  of 
persons  for  whom  he  is  proxy. 


(1)  Keg.  v.  Shropshire  JJ.,  8 A.  & 
E.  173  ; 3 N.  & P.  286  ; 7 L.  J.  M. 
C.  56  ; 2 Jur.  807. 

(2)  See  Rowberry  v.  Morgan , 9 Ex. 
730  ; 23  L.  J.  Ex.  191  ; 18  Jur.  452  ; 
Peacock  v.  The  Queen,  4 C.  B.  (n.s.) 
264 ; 27  L.  J.  C.  P.  224 ; 6 W.  E. 
517  ; Ex  parte  Simpkin,  2 E.  & E. 
392  ; 29  L.  J.  M.  C.  23  ; 6 Jur.  (n.s.) 
144. 

(3)  Reg.  v.  Tart , 1 E.  & E.  618; 


28  L.  J.  Q.  B.  173  ; 5 Jur.  (n.s.)  679. 

(4)  Reg.  v.  Avery,  18  Q.  B.  576 ; 
21  L.  J.  Q.  B.  428;  17  Jur.  272. 

(5)  See  s.  317. 

- (6)  38  & 39  Viet.  c.  40,  now  re- 

pealed. 

(7)  Henry  v.  Armitage,  L.  K.  12 
Q.  B.  D.  257  ; 53  L.  J.  Q.  B.  Ill ; 
50  L.  T.  (n.s.)  4 ; 32  W.  K.  192 ; 48 
J.  P.  424. 
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Note. — Signature  to  Voting  Papers. — See  the  note  to  the  preceding  38  & 39  Viet, 
rule.  c.  55, 

Sched.  II., 

Rule  47.  Any  voter  unable  to  write  shall  affix  his  mark  Part  I.,  r.  46,  n. 
at  the  foot  of  the  voting  paper  in  the  presence  of  a witness, 
who  shall  attest  and  write  the  name  of  the  voter  against  the 
mark,  as  well  as  the  initials  of  such  voter  against  the  name 
of  every  candidate  for  whom  the  voter  intends  to  vote. 

Note. — Signature  to  Voting  Papers. — See  the  note  to  rule  45.  See  rule 
69,  and  note,  with  regard  to  persons  other  than  the  voters  filling  up 
voting  papers  without  obtaining  the  signature  of,  and  without  authority 
from,  the  voters. 

Rule  48.  The  returning  officer  shall  cause  the  voting 
papers  to  be  collected  on  the  day  of  collection  [ which  shall 
not  he  later  than  the  seventh  of  April]  by  such  persons  as  he 
may  appoint. 

Note. — Collection  of  Voting  Papers. — The  collectors  are  employed  by 
the  returning  officer  himself,  and  not  by  the  board.  They  will  be  paid 
out  of  the  general  district  rate  under  rule  67.  Persons  interfering  with 
the  collection  are  punishable  under  rule  69. 

Rule  49.  No  voting  paper  shall  be  received  or  admitted 
unless  the  same  has  been  delivered  at  the  address  or  resi- 
dence as  aforesaid  of  the  voter,  nor  unless  the  same  is  collected 
by  the  persons  appointed  for  that  purpose  : Provided — 

(a.)  That  if  any  person  entitled  to  receive  a voting  paper 
has  not  received  a voting  paper  as  aforesaid,  he 
shall,  on  personal  application  before  the  day  of  col- 
lection to  the  returning  officer,  be  entitled  to  receive 
a voting  paper  from  him,  and  to  fill  up  the  same  in 
his  presence,  and  then  and  there  to  deliver  the  same 
to  him : 

( h .)  That  if  any  voting  paper  duly  delivered  has  not  been 
collected,  through  the  default  of  the  returning 
officer  or  the  persons  appointed  to  collect  the  same, 
the  voter  in  person  may  deliver  the  same  to  the 
returning  officer  before  twelve  o’clock  at  noon  on 
the  day  or  on  the  first  day  (as  the  case  may  be) 
appointed  for  the  examination  and  casting  up  of 
the  votes. 

Note. — Delivery  of  Voting  Papers. — See  rule  44  and  the  note  thereto. 

* * -*  * * 


Counting  of  Votes. 

Rule  51.  The  returning  officer  shall  on  the  day  imme-  P.H.,  s.  27. 
diately  following  the  day  of  collection  of  the  voting  papers, 
and  on  as  many  days  immediately  succeeding  as  may  be 
necessary,  attend  at  the  place  appointed  for  the  examination 
and  casting  up  of  the  votes,  and  ascertain  the  validity  of  the 


38  & 39  Viet, 
c.  55, 
Sched.  II., 
Part  I.,  r.  51. 
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votes,  by  an  examination  of  the  rate  books  and  such  other 
books  and  documents  as  he  may  think  necessary,  and  by 
examining  such  persons  as  he  may  see  fit ; he  shall  cast  up 
such  of  the  votes  as  he  finds  to  be  valid,  and  to  have  been 
duly  given,  collected,  or  received,  and  shall  ascertain  the 
number  of  such  votes  for  each  [ candidate ].  . . . 

Note. — Examination  of  Votes. — This  need  not  take  place  at  the  office  of 
the  local  board,  but  the  returning  officer  may,  if  he  thinks  fit,  appoint 
some  other  place  by  his  notice  under  rule  36. 

Duty  of  Beturning  Officer. — It  was  ruled  at  nisi  prius  that  the  duties 
of  the  chairman  or  returning  officer  were  not  merely  ministerial,  but 
judicial,  and  therefore  his  certificate  of  the  return  of  the  candidates 
elected  was  conclusive  as  far  as  the  validity  of  the  votes  was  concerned, 
and  no  scrutiny  of  the  votes  could  be  held  under  a quo  warranto.1 

And  in  a more  recent  case  the  returning  officer  had,  by  mistake,  put 
down  votes  to  one  candidate  which  the  voting  papers  showed  had  been 
given  for  another,  and  had  omitted  to  reckon  certain  votes,  and  also  had 
received  as  valid  votes  which  were  invalid,  but  as  to  which  he  had  made 
no  examination,  his  attention  not  having  been  called  to  them.  It  was 
held  by  the  Court  of  Appeal,  that  as  to  the  first  and  second  classes  of 
votes,  the  duty  of  the  returning  officer,  viz.,  to  cast  up  the  votes,  was 
merely  ministerial,  but  that  as  to  the  third  class  he  had  to  exercise  a 
judicial  duty,  and  as  to  this  his  certificate  was  conclusive.2 

These  decisions  appear  to  be  applicable  to  the  duties  of  the  summoning 
officer  at  a poll  under  Schedule  III. 

* * * * * 

Rule  53.  The  returning  officer  shall  also  cause  to  be  made 
a list  containing  [ the  names  of  the  candidates , together  with 
(in  case  of  a contest )]  the  number  of  votes  given  for  each  [ and 
the  names  of  the  persons  elected ],  and  shall  sign  and  certify 
such  list,  and  shall  deliver  the  same,  together  with  the 
[ nomination  and ] voting  papers  which  he  has  received,  to  the 
local  board  at  their  first  or  next  meeting  (as  the  case  may 
be),  who  shall  cause  the  same  to  be  deposited  in  their  office. 

Note. — Certificate. — After  a poll  under  Schedule  III.,  the  summoning 
officer  is  required  to  send  a copy  of  the  resolution  passed  to  the 
Local  Government  Board,  and  publish  it  in  the  district.  As  he 
is  also  to  perform  the  duties  of  a returning  officer  under  the  present 
schedule,  so  far  as  the  same  are  applicable  to  such  a poll,  he  should  in 
pursuance  of  the  above  rule  certify  the  result  of  the  poll  to  the  Board, 
stating  the  number  of  votes  given  in  favour  of  and  against  the  resolution, 
whether  it  is  passed  or  not,  and  should  deliver  over  the  voting  papers  to 
the  Board  at  their  next  meeting. 

Rule  54.  Such,  list  shall  during  office  hours  be  open  to 
public  inspection,  together  with  all  other  documents  relating 
to  the  [election],  for  six  months  after  the  [election],  without 
fee  or  reward ; and  the  returning  officer  shall,  as  soon  as  may 
be  after  the  completion  of  the  [election],  cause  such  list  to  be 
printed,  and  copies  thereof  to  be  affixed  at  the  usual  places 

(1)  Beg.  v.  Cross  (on  the  Norfolk  (2)  Beg.  v.  Collins,  L.  R.  2 Q.  B.  D. 
Circuit),  19  L.  T.  (o.S.);35 ; 16  J.  P.  30  ; 46  L.  J.  Q.  B.  257  ; 36  L.  T, 

214.  (n.s.)  192. 
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for  affixing  parochial  notices  within  the  parts  for  which  the  38  & 39  Viet, 
election  has  taken  place.  Sched^II 

Note. — Publication  of  Notices. — With  regard  to  the  publication  of  the  Part  *•>  r- 
resolution  if  passed  by  a poll  under  Schedule  III.,  see  rule  7 of  that 
schedule. 

***** 


Disqualification  of  Members. 

Rule  64.  Any  member  who  ceases  to  hold  his  qualification,  P.H.,  ss.  18, 19. 
or  becomes  bankrupt,  or  submits  his  affairs  to  liquidation  by  L s-  25- 
arrangement,  or  compounds  with  his  creditors,  or  is  absent 
from  meetings  of  the  local  board  for  more  than  six  months 
consecutively  (unless  in  case  of  illness),  or  accepts  or  holds 
any  office  or  place  of  profit  under  the  local  board  of  which  he 
is  member,  or  in  any  manner  is  concerned  in  any  bargain  or 
contract  entered  into  by  such  board,  or  participates  in  the 
profit  thereof,  or  of  any  work  done  under  the  authority  of 
this  Act  in  or  for  the  district,  shall,  except  in  the  cases  next 
hereinafter  provided,  cease  to  be  such  member,  and  his  office 
as  such  shall  thereupon  become  vacant : 

Provided  that  no  member  shall  vacate  his  office — 

By  reason  of  his  being  interested  in  the  sale  or  lease  of 
any  lands  or  in  any  loan  of  money  to  the  local  board ; or 
By  reason  of  his  being  interested  in  any  contract  with  the 
local  board  as  a shareholder  in  any  joint  stock  company, 
but  he  shall  not  vote  at  any  meeting  of  the  local  board 
on  any  question  in  which  such  company  are  interested, 
save  that  in  the  case  of  a water  company,  or  other  com- 
pany established  for  the  carrying  on  of  works  of  a like 
public  nature,  this  prohibition  may  be  dispensed  with 
by  the  Local  Government  Board. 

Note. — Repeal. — See  the  note  to  rule  70. 

The  decisions  on  the  above  rule  will  be  found  in  the  note  to  the  corre- 
sponding section  of  the  Local  Government  Act,  1894.1 

* * * * * 


General  Provisions. 

Rule  66.  Whenever  the  day  appointed  for  the  perform- P.H.,  s.  23. 
ance  of  any  act  in  relation  to  any  [election]  is  a Sunday, 
Christmas  Lay,  or  Good  Friday,  a Bank  holiday,  or  any  day 
appointed  for  public  fast  or  thanksgiving,  such  act  shall  be 
performed  on  the  day  next  following,  unless  it  is  one  of  the 
days  excluded  as  aforesaid ; and  in  that  case  on  the  day 
following  such  excluded  day. 

(1)  56  & 57  Yict.  c.  73,  s.  46,  post. 
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38  & 39  Viet.  Note. — Bank  Holidays. — These  are  by  the  Bank  Holidays  Act,  1871, 1 

c.  55,  Easter  Monday,  the  Monday  in  Whitsun  week,  the  first  Monday  in  August, 
Sched.  II.,  and  the  26th  day  of  December,  if  a week  day,  and,  by  the  Holidays  Exten- 

Part  I.,T.  66,  n.  sion  Act,  1875, 2 the  27th  day  of  December  when  the  26th  falls  on  a 
Sunday. 

P.H.,  s.  30.  Rule  67.  The  necessary  expenses  attendant  on  any  [ elec- 
tion] and  such  reasonable  remuneration  to  the  returning 
officer  and  other  persons  for  services  performed  or  expenses 
incurred  by  them  in  relation  thereto  as  may  be  allowed  by 
the  local  board,  shall  be  paid  out  of  the  general  district  rates 
levied  under  this  Act. 


r.ir.,  s.  28. 


Note. — Assistants. — The  persons  who  deliver  and  collect  the  voting 
papers  are  employed  by  the  returning  officer  himself : see  rules  44,  48. 

The  Court  will  not  order  a local  board  to  pay  a reasonable  compensa- 
tion to  the  person  conducting  the  poll  upon  a suggestion  that  an  inadequate 
sum  has  been  allowed  ; as  the  board  have  a discretion  as  to  what  sum  they 
think  reasonable  to  allow,  and  the  exercise  of  their  discretion  in  this 
respect  is  not  subject  to  review.3 

Rule  68.  If  the  returning  officer  refuses  or  neglects  to 
comply  with  any  of  the  provisions  of  this  schedule  relating 
to  [ elections ],  he  shall  be  liable  to  a penalty  not  exceeding 
fifty  pounds ; and  any  person  employed  for  the  purposes  of 
any  such  [ election ] by  or  under  the  returning  officer  who  is 
guilty  of  any  such  neglect  or  refusal  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds. 


Note. — Negligence  of  Returning  Officer.—  This  penal  provision  only 
applies  to  neglect  or  disregard  of  clear  and  undoubted  directions,  not  to 
mere  mistakes  upon  doubtful  points.4 

It  was  held  that  an  officer  presiding  at  a municipal  election  under  the 
Ballot  Act,  1872, 5 having  undertaken  and  entered  upon  a ministerial 
duty,  was  liable  for  the  negligent  performance  thereof ; but  that  he  would 
not  be  responsible  for  the  negligence  of  his  clerk  in  the  performance  of 
such  duties  as  he  might  legally  delegate  to  him,  the  relation  of  master 
and  servant  not  existing  between  them ; per  Bovill,  O.J.,  however,  he 
was  only  liable  if  the  omission  were  wilful.6 

Recovery  of  Penalty. — Proceedings  for  the  recovery  of  the  penalty  will 
be  taken  before  justices  under  sect.  251,  and  not  by  action,  as  under 
rule  70.  The  local  authority  or  any  aggrieved  person  may  take  such  proceed- 
ings, but  a person  not  aggrieved  can  only  do  so  with  the  consent  of  the 
Attorney-General : see  sect.  253.  Thus,  a chairman  of  a local  board  of 
health  was  charged  with  neglect  to  deliver  the  voting  papers  to  the  local 
board  at  their  meeting  after  the  election,  pursuant  to  the  Act.7  The 
prosecutor,  a member  of  the  board,  had  not  been  a candidate  at  the 
election,  and  the  persons  returned  at  the  election  were  properly  elected, 
and  as  the  prosecutor  had  not  obtained  the  consent  of  the  Attorney-General 
to  prosecute,  he  was  held  not  to  be  a party  aggrieved,  and  the  justices  bad 
therefore  no  jurisdiction  to  convict.8 


(1)  34  & 35  Yict.  c.  17,  schedule. 

(2)  38  Viet.  c.  13,  s.  2. 

(3)  See  Ex  parte  Metcalfe , 6 E.  & 
B.  287  ; 2 Jur.  (x.s.)  1245 ; 4 W.  R. 
490. 

(4)  Summerhill  v.  Coley , 32  J.  P. 
821 

(5)  35  & 36  Viet.  c.  33. 


(6)  Pickering  v.  James , L.  R.  8 C.  P. 
489 ; 42  L.  J.  C.  P.  217  ; 21  W.  R. 
786  ; 37  J.  P.  679 ; s.  c.  nom.  Jones 
y.  Pickering , 29  L.  T.  (n.s.)  210. 

(7)  11  & 12  Viet.  c.  63,  s.  27 : see 
rule  53  of  this  schedule. 

(8)  Reg.  v.  Blanshard,  30  J.  P. 
280. 
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Rule  69.  Any  person  who — 38  & 39  Viet 

Fabricates  in  whole  or  in  part  or  alters  defaces  destroys  G ?'  J5’ 
abstracts  or  purloins  any  voting  paper,  or  Part  j r>  59 

Personates  any  person  entitled  to  vote  at  any  election,  or  L G s ^ 
Falsely  assumes  to  act  in  the  name  or  on  the  behalf  of  any  * *’ 
person  so  entitled  to  vote,  or 

Interferes  with  the  delivery  or  collection  of  any  voting 
papers,  or 

Delivers  any  voting  paper  under  a false  pretence  of  being 
lawfully  authorized  so  to  do, 

shall  be  liable  to  a penalty  not  exceeding  twenty  pounds,  or,  in 
the  discretion  of  the  Court,  to  imprisonment  with  or  without 
hard  labour  for  any  period  not  exceeding  three  months. 


Note. — Penalties. — As  rule  6 of  Schedule  III.  expressly  applies  the 
provisions  as  to  penalties  in  rule  68  of  this  schedule  to  a poll  of  owners 
and  ratepayers,  it  is  doubtful  whether  the  general  words  “ in  all  respects 
whatsoever  ” in  the  first-mentioned  rule  can  be  taken  to  apply  rule  69 
(to  which  no  such  express  reference  is  made)  to  such  a poll. 

Fabrication  of  Voting  Papers. — The  wife  of  a voter,  in  the  absence  of 
her  husband,  promised  his  vote,  and  not  being  able  to  write,  placed  a 
mark  on  the  voting  paper,  which  was  attested  by  a witness  who  was 
canvassing  for  the  candidate  to  whom  the  promised  vote  was  given.  He 
did  this,  and  placed  the  voter’s  initials  against  the  name  of  the  candidate 
believing  that  the  wife  was  authorized  to  fill  up  the  voting  paper,  and 
that  he  was  not  acting  contrary  to  the  Act.  On  an  information  for 
fabricating  a voting  paper,  it  was  held  that  he  had  not  fabricated  a voting 
paper  within  the  meaning  of  the  Act.1  Again,  where  certain  persons 
went  to  the  houses  of  voters  who  were  marksmen,  to  assist  in  filling  up 
the  voting  papers,  and  having  obtained  the  express  or  implied  consent  of 
the  voters  or  members  of  their  families,  filled  up  the  papers  with  the  proper 
names  and  marks  of  the  voters,  and  put  their  own  names  as  attesting 
witnesses,  without  obtaining  the  actual  signatures  or  marks  of  the  parties 
themselves,  it  was  held,  that  this  did  not  constitute  the  offence  of  forgery 
at  common  law ; sed  quaere,  whether  it  amounted  to  an  indictable  mis- 
demeanour. The  defendants  having  been  indicted  separately,  Crompton,  J., 
on  the  application  of  their  counsel,  and  with  the  consent  of  the  counsel 
for  the  prosecution,  permitted  all  the  cases  to  be  tried.11 

Writing  the  voter’s  initials  in  pencil  on  the  voting  paper  was  held  not 
to  amount  to  “fabrication  ” or  “ falsely  assuming  to  act,”  in  the  absence 
of  fraud,  the  voter  having  been  told  to  fill  in  the  initials  in  ink.3 

Personation  of  Voters. — It  would  seem  that  the  offence  of  personation  is 
not  committed  unless  the  voter  personated  is  entitled  to  vote  at  the  time 
of  the  election ; thus  the  personation  of  one  who  had  died  previously  to 
an  election  of  guardians  was  held  not  to  have  been  an  offence  under 
the  Poor  Law  Amendment  Act,  1851, 4 under  which  it  is  an  offence  to 
“ personate  any  person  entitled  to  vote  at  such  election.”  5 

Penalty. — With  regard  to  the  recovery  of  penalties,  see  sects.  251-253. 

An  unsuccessful  candidate,  who  would  have  been  successful  if  the  votes 
given  in  a fabricated  voting  paper  had  been  given  for  instead  of  against 
him,  may  lay  the  information  for  the  penalty  as  being  a “ person 


(1)  Aberdare  Local  Board  v.  Ham~ 
mett , L.  R.  10  Q.  B.  162;  44  L.  J. 
M.  C.  49;  32  L.  T.  (n.s.)  20;  39 
J.  P.  598;  Wickham  v.  Phillips , 47 
J.  P.  612. 

(2)  Beg.  v.  Hartshorn , 6 C.  C.  C. 
395. 


(3)  Gough  v.  Murdoch,  57  L.  T. 
(n.s.)  308 ; 35  W.  R.  836 ; 51  J.  P.  471. 

(4)  14  & 15  Viet.  c.  105,  s.  3. 

(5)  Whiteley  v.  Chappell , L.  R. 
4 Q.  B.  147;  38  L.  J.  M.  C.  51 ; 19 
L.  T.  (n.s.)  355 ; 17  W.  R.  175  ; 33 
J.  P.  244. 
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38  & 39  Viet,  aggrieved”  within  sect.  253 ; and  per  Lush,  J.,  “he  would  he  aggrieved 
c.  55,  whether  the  fabricated  votes  turned  the  election  or  not.”  1 
Sched.  II.,  * * * * * 

Part  I.,  r.  69,  n. 

[(II.)  Proceedings  in  case  of  Lapse  of  Local  Board.]  . 

Note. — Repeal. — This  part  of  the  schedule  is  also  repealed  by  the 
Local  Government  Act,  1894,  which  authorizes  the  county  council  to 
order  a new  election  to  be  held,  and  a temporary  council  to  he  formed,  in 
case  of  the  lapse  of  a district  council.2 
* * * 

(1)  Verdin  v.  Wray , L.  R.  2 Q.  B. 

D.  608 ; 46  L.  J.  M.  C.  170 ; 35  L.  T. 

(N.s.)  942 ; 25  W.  R.  274;  41  J.  P.  484. 


^ *(* 

(2)  56  & 57  Viet.  c.  73,  s.  59  (5), 

post. 
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38  & 39  Viet. 
c.  55, 

Sched.  III., 
r.  1. 


SCHEDULE  III. 


Rules  as  to  Resolutions  of  Owners  and  Ratepayers. 

Rule  1.  For  the  purpose  of  passing  a resolution  of  owners  L.G.,  s.  13  (1). 
and  ratepayers  under  this  Act,  a meeting  shall  be  sum- 
moned on  the  requisition  of  any  twenty  ratepayers  or  owners, 
or  of  any  twenty  ratepayers  and  owners,  resident  in  the 
district  or  place  with  respect  to  which  the  resolution  is  to 
be  passed. 

Note. — Subjects  for  Resolutions. — A resolution  of  owners  and  ratepayers 
under  this  schedule  was  to  be  passed  for  any  of  the  following  purposes, 
viz.:  the  constitution  of  a local  government  district ; 1 the  division  of  a 
district  into  wards ; 2 the  election  of  a new  local  board  on  the  lapse  of  an 
existing  board;3  the  establishment  of  a market;4  the  formation  into  a 
highway  parish  of  the  “ excluded  part  ” of  an  urban  sanitary  district ; 5 
or  the  giving  consent  to  the  promotion  of  or  opposition  to  a bill  in  Parlia- 
ment by  an  urban  sanitary  authority.6  But  except  as  regards  the  esta- 
blishment of  a market,  and  the  promotion  of  or  opposition  to  bills  in 
Parliament,  this  procedure  is  superseded  by  the  procedure  under  sect.  57 
of  the  Local  Government  Act,  1888.7 

Requisition. — A meeting  for  the  purpose  of  passing  a resolution  for  the 
adoption  of  the  Local  Government  Act,  1858,  had  formerly  to  be  called  on 
the  requisition  of  twenty  ratepayers  or  owners.8  But  a meeting  for  the 
purpose  of  passing  a resolution  for  the  establishment  of  a market,  or  for 
parliamentary  proceedings,  may  be  called  under  this  rule  on  the  requisition 
of  twenty  ratepayers  or  owners,  or  of  twenty  ratepayers  and  owners, 
but  the  requisitionists,  in  both  cases,  are  required  to  be  resident  in  the 
district  or  place  with  respect  to  which  the  resolution  is  to  be  passed. 

Though  the  requisition  is  not  now  expressly  required  to  be  in  writing, 
it  could  no  doubt  not  be  conveniently  made  in  any  other  manner. 

With  regard  to  the  meaning  of  “ owner,”  see  the  definition  in  sect.  4. 

Meaning  of  “ Residence .” — This  term  does  not  necessarily  have  the 
same  meaning  in  different  enactments  or  with  respect  to  different  subject- 
matters.  Although  a merchant’s  place  of  business  was  considered  to 
be  his  “ place  of  abode  ” for  the  purpose  of  the  service  of  a notice,9  a 
person  was  held  not  to  be  qualified  to  be  placed  on  the  burgess  list  as  an 
inhabitant  householder,  when  he  only  had  in  the  borough  a house  in 
which  he  carried  on  business  and  in  which  there  was  a bedroom  and  sitting- 


(1)  Sect.  272. 

(2)  Schedule  II.,  Part  T.,  r.  6. 

(3)  Schedule  II.,  Part  II.,  l*.  2. 

(4)  Sect.  166. 

(5)  Sect.  216,  and  45  & 46  Yict. 

c.  27,  s.  9. 


post. 


(6)  35  & 36  Yict.  c.  91,  s.  4,  post. 

(7)  51  & 52  Yict.  c.  41,  s.  57, 


(8)  21  & 22  Yict.  c.  98,  s.  13  (1). 

(9)  Mason  v.  Bibby,  ante , p.  608. 


38  & 39  Yict. 
c.  55, 

Sched.  III., 
r.  1,  n. 
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room,  and  in  which  he  sometimes  slept.  Per  Blackburn,  J.,  “ There  is  no 
strict  or  definite  rule  for  ascertaining  what  is  inhabitance  or  residence.  The 
words  have  nearly  the  same  meaning.  Sleeping  once  or  twice  in  a place 
would  not  constitute  inhabitance.  There  is  no  precise  line  to  be  drawn.  It 
is  always,  if  tbe  inhabiting  is  bond  fide,  a question  of  more  or  less.  The 
question  is  whether  there  has  been  such  a degree  of  inhabitance  as  to  be 
in  substance  and  in  common  sense  a residence.  When  a person  has  a 
country  and  a town  house,  it  is  a mere  question  of  fact  whether  he  has 
two  or  only  one  residence.”  And  “ a person  may  inhabit  a place  without 
sleeping  there,  or  he  may  sleep  there  without  inhabiting  it.  The  fact 
that  a person  sleeps  in  a place  is  generally  a very  important  ingredient 
in  deciding  whether  he  inhabits  it,  but  it  is  not  conclusive.”  1 

An  enactment  requiring  voters  for  boroughs  at  parliamentary  elections 
to  have  resided  for  six  months  within  the  city  or  borough,  or  within  seven 
miles  from  the  polling  place,2  was  held  to  have  been  satisfied  although  the 
voter  during  part  of  the  six  months  had  lived  and  slept  as  a guest  in  a 
cottage  allotted  to  his  mother  by  the  trustees  of  a charity,  the  rules  of 
which  prohibited  the  inmates  from  allowing  strangers  to  reside  with  them  ; 
the  precarious  nature  of  his  tenure  of  the  room  in  which  he  resided  being 
immaterial;  and  the  fact  that  he  was  absent  for  one  night  when  he 
went  away  on  business  was  held  not  to  have  broken  the  continuity  of  his 
residence.3 

An  exchange  of  duties  and  residence  made  by  a voter,  who  was  a clergy- 
man, with  another  clergyman,  for  two  out  of  the  six  months  had  been  held 
to  break  the  continuity  of  the  residence.4 

A person,  who  with  a view  to  obtain  a vote,  paid  for  a furnished  bed- 
room at  a friend’s  house,  and  for  a closet  in  which  he  kept  samples,  and 
who  slept  in  the  room  twelve  times  during  the  six  months,  was  held  not  to 
have  resided  there  within  the  meaning  of  the  same  enactment : but  the 
object  with  which  he  used  the  premises,  it  was  held,  would  not  have 
detracted  from  his  right  if  there  had  been  an  actual  residence.5  And  in  a 
case  in  which  Malins,  V.-C.,  had  held  the  qualification  of  a person  as  a 
“ parishioner  ” to  be  merely  colourable,  and  therefore  void,  when  he  had 
taken  an  empty  house,  paid  a month’s  rent,  and  paid  the  poor-rate  before 
it  was  demanded,  but  had  not  furnished  the  house  or  slept  in  it,  the  Court 
of  Appeal  reversed  the  decision,  holding  that  the  mere  fact  that  the  house 
had  only  been  hired  for  the  purpose  of  obtaining  the  qualification  did  not 
make  such  qualification  bad.6 

The  seven  miles  will  be  measured  in  a straight  line,  “ as  the  crow 
flies,”  since  there  is  no  direction  7 to  measure  it  by  the  nearest  road.8 


Rule  2.  The  summoning  officer  of  such  meeting  shall 
he — 

In  boroughs,  the  mayor  ; 

In  Improvement  Act  districts,  the  chairman  of  the  Im- 
provement Commissioners ; 


(1)  Beg.  v.  Mayor  of  Exeter , L.  R. 
4 Q.  B.  110,  114;  19  L.  T.  (n.s.) 
397.  See  also  Reg.  v.  Hammond, 
17  Q.  B.  772  ; 21  L.  J.  Q.  B.  153 ; 
16  Jur.  194. 

(2)  2 & 3 Will.  4,  c.  45,  s.  33. 

(3)  Beal  v.  Ford , L.  R.  3 C.  P.  D. 
73  ; 47  L.  J.  C.  P.  56  ; 37  L.  T.  (n.s.) 
408  ; 26  W.  R.  146. 

(4)  Ford  v.  Pye , L.  R.  9 C.  P. 
269  ; 43  L.  J.  C.  P.  21 ; 29  L.  T.  (n.s.) 
684;  22  W.  R.  159. 

(5)  Whithorn  v.  Thomas , 7 Man.  & 


G.  1 ; 14  L.  J.  C.  P.  38. 

(6)  Etherington  v.  Wilson,  L.  R. 
1 Ch.  D.  160  ; 45  L.  J.  Ch.  153  ; 33 
L.  T.  (n.s.)  652  ; 24  W.  R.  303. 

(7)  As  in  39  & 40  Yict.  c.  79,  s.  9. 

(8)  See  Beg.  v.  Saffron  Walden , 9 
Q.  B.  77;  15  L.  J.  M.  C.  115;  10 
Jur.  639  ; Stokes  v.  Gris  sell,  14  C.  B. 
678;  23  L.  J.  C.  P.  141;  Lake  v. 
Butler,  24  L.  J.  Q.  B.  273 ; 1 Jur. 
(n.s.)  499  ; Jewell  v.  Stead,  6 E.  & B. 
350  ; 25  L.  J.  Q.  B.  294. 
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In  local  government  districts,  the  chairman  of  the  local 
board ; 

***** 


38  & 39  Viet, 
c.  55, 

Sched.  III., 
r.  2. 


If  any  summoning  officer  appointed  by  the  Local  Govern- 
ment Board  dies,  becomes  incapable,  or  refuses  or  neglects  to 
act,  the  Local  Government  Board  may  appoint  another  officer 
in  his  room. 

Note. — District  Council. — The  summoning  officer  in  a county  district 
•will  be  the  chairman  of  the  council. 

The  part  of  the  above  rule  which  is  omitted  had  reference  to  places  in 
rural  districts  having  known  and  defined  boundaries,  and  is  now  obsolete. 


Rule  3.  Ratepayers  or  owners  making  a requisition  for  the 
summoning  of  such  meeting  shall,  if  required,  give  security 
in  a bond,  with  two  sufficient  sureties,  for  repayment  to  the 
summoning  officer,  in  the  event  of  the  resolution  not  being 
passed,  of  the  costs  incurred  in  relation  to  such  meeting  or 
any  poll  taken  in  pursuance  of  any  demand  made  thereat ; 
the  amount  of  the  security  to  be  given  by  such  sureties,  and 
their  sufficiency,  and  the  amount  of  such  costs,  to  be  settled 
by  agreement  between  the  summoning  officer  and  such  rate- 
payers or  owners,  or,  in  case  of  dispute,  by  a court  of  summary 
jurisdiction. 

Rule  4.  The  summoning  officer  shall,  on  such  requisition  L.G.,  s.  13  (2). 
as  aforesaid,  fix  a time  and  place  for  holding  such  meeting, 
and  shall  forthwith  give  notice  thereof — 

By  advertisement  in  some  one  or  more  of  the  local  news- 
papers circulated  in  the  district  or  place ; 

By  causing  such  notice  to  be  affixed  to  the  principal  doors 
of  every  church  and  chapel  in  the  place  to  which  notices 
are  usually  affixed. 

Note. — Publication  of  Notices. — It  will  be  sufficient  to  post  the  notices 
on  the  doors  of  churches  and  chapels  of  the  Church  of  England.1 


Rule  5.  The  summoning  officer  shall  be  the  chairman  of  ibid.  (3). 
the  meeting  unless  he  is  unable  or  unwilling  to  preside,  in 
which  case  the  meeting  on  assembling  shall  choose  one  of 
its  number  as  chairman,  who  may  with  the  consent  of  a 
majority  of  the  persons  present,  adjourn  the  same  from  time 
to  time. 

Note. — Chairman. — Formerly  the  meeting  was  required  to  elect  its  own 
chairman,  but  under  rule  5 the  summoning  officer  will  be  the  chairman, 
unless  he  is  unable  or  unwilling  to  preside,  in  which  case  only  the  chair- 
man will  be  elected  by  the  meeting. 


(1)  See  Beg.  v.  Whipp,  Ormerod  v.  Chadwick , Beg.  v.  Deverell , ante , p.  742. 
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38  & 39  Viet.  Adjournment. — Under  the  Local  Government  Act,  1858, 1 the  meeting 

c.  55,  could  only  be  adjourned  from  day  to  day,  and  the  construction  placed  by 
Sched.  III.,  the  Law  Officers  of  the  Crown  upon  this  provision  was  that  the  adjourn- 
r.  5,  n.  ment  must  be  from  one  day  to  the  next.  This  interpretation  has  been 
productive  of  inconvenience,  and  in  some  cases  has  led  to  the  failure  of 
the  proceedings,  when  the  adjournment  has  been  improperly  made  over 
intervening  days.  An  amendment  has  therefore  been  introduced 
enabling  the  meeting  to  be  adjourned  from  time  to  time.2 

It  does  not  appear  that  fresh  notice  need  be  given  of  the  adjourned 
meeting : thus  in  the  case  of  vestry  meetings,  it  has  been  held  that  such 
meetings  held  by  adjournment  are  to  be  considered  as  part  of  the  original 
meetings ; and  that  in  the  absence  of  any  express  provision  as  to  notice,, 
no  notice  is  necessary  for  the  adjourned  meeting.3 

L.G.,  s.  13  (4).  Rule  6.  The  chairman  shall  propose  to  the  meeting  the 
resolution,  and  the  meeting  shall  decide  for  or  against  its- 
adoption  : Provided,  that  if  any  owner  or  ratepayer  demands 
that  such  question  he  decided  by  a poll  of  owners  and  rate- 
payers, such  poll  shall  he  taken  by  voting  papers  in  the 
Form  O,  in  Schedule  IY.  to  this  Act,  in  the  same  way  and  with 
the  same  incidents  and  conditions  as  to  the  qualification  of 
electors  and  scale  of  voting,  as  to  notice  to  he  given  by 
the  returning  officer,  delivery  filling  up  and  collection  of 
voting  papers,  as  to  the  counting  of  votes,  as  to  penalties  for 
neglect  or  refusal  to  comply  with  the  provisions  of  the  Act, 
and  in  all  respects  whatsoever  as  is  provided  by  the  rules  for 
the  election  of  local  boards  in  Schedule  II.  to  this  Act; 
except  that  in  districts  or  places  where  there  is  no  register  of 
owners  and  proxies  under  this  Act,  any  owner  or  proxy  shall 
be  entitled  to  have  a voting  paper  delivered  to  him  if  at  least 
fourteen  days  before  the  last  day  appointed  for  delivery  of  the 
voting  papers,  he  sends  a claim  in  writing  to  the  summoning 
officer  containing  the  particulars  required  by  Schedule  II.  to 
this  Act  to  be  contained  in  claims  to  be  entered  on  the  register 
of  owners  and  proxies,  and  except  that  the  provisions  with 
respect  to  certain  specified  days  of  the  month  shall  not 
apply. 

For  the  purposes  of  such  poll  the  summoning  officer  shall 
be  the  returning  officer,  and  shall  have  the  powers  and  per- 
form the  duties  of  a returning  officer  under  Schedule  II.  to 
this  Act,  so  far  as  the  same  are  applicable  to  a poll  under  this 
schedule. 

If  no  poll  is  demanded,  or  the  demand  for  a poll  is 
withdrawn  by  the  persons  making  the  same,  a declaration 
by  the  chairman  shall,  in  the  absence  of  proof  to  the 
contrary,  be  sufficient  evidence  of  the  decision  of  such 
meeting. 

(1)  21  & 22  Viet.  c.  98,  s.  13  - (3)  Scadding  v.  Lorant , 3 H.  L.  C. 

3Y  418  ; 15  Jur.  955  ; Kerr  v.  Wilkie, 

(2)  Circular  of  the  Local  Govern-  6 Jur.  (n.s.)  383  ; 1 L.  T.  (n.s.)  501  \ 

ment  Board.  30th  of  September,  8 W.  R.  286  ; 24  J.  P.  211. 
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Note. — Show  of  Hands. — Per  Jessel,  M.R.,  according  to  the  common  38  & 39  Viet, 
law  of  the  country  votes  at  all  meetings  are  taken  by  show  of  hands,  c.  55, 
though  if  a poll  be  taken  a scale  of  voting  may  be  applicable.1  Sched.  III., 

Where  several  different  matters  are  dealt  with  at  the  same  meeting,  a r.  6,  n. 
poll  with  respect  to  any  one  of  them  must  be  demanded  at  once,  before 
the  meeting  proceeds  with  any  other  matter.  Thus,  where  a meeting 
was  held  to  elect  waywardens  under  the  Highway  Act,  1862,  for  several 
different  townships,  and  no  poll  was  demanded  until  all  the  elections 
had  taken  place,  the  chairman  ruled  that  the  demand  for  a poll  on  two 
of  the  elections  was  too  late,  and  refused  a poll.  On  a rule  for  a man- 
damus to  reassemble  the  meeting,  and  proceed  to  an  election  of  way- 
wardens  for  the  two  townships,  it  was  held,  that  the  proceeding  in 
respect  of  each  township  was  a separate  election,  and  that  the  demand 
for  a poll  was  too  late,  as  it  should,  in  each  case,  have  been  made  upon 
the  declaration  of  the  show  of  hands.2 

Poll. — Schedule  II.  is  repealed,  except  so  far  as  it  is  continued  in  force 
by  the  above  rule.3 

The  above  provision  as  to  the  poll  being  taken  by  the  summoning 
officer  is  in  accordance  with  a case  in  which  it  was  held  that  if  a poll  be 
demanded,  the  functions  of  the  chairman  will  thereupon  cease,  and  the 
poll  should  be  taken,  and  all  things  connected  with  it  carried  out  by  the 
summoning  officer.4  And  if  a poll  be  demanded  and  the  chairman 
refuse  to  grant  it,  and  no  resolution  be  come  to,  but  the  consideration  of 
the  question  be  adjourned  to  another  and  distant  day,  a mandamus  will 
not  lie  against  the  chairman  to  take  a poll,  for  after  the  meeting  is 
dissolved  the  chairman’s  functions  are  at  an  end.  In  such  a case  the 
proceedings  must  commence  de  novo.5 

There  must  at  least  be  14  clear  days  between  the  day  on  which  the 
claim  is  received  by  the  summoning  officer  and  the  last  day  appointed 
for  delivery  of  the  voting  papers.6 

Rule  7.  A copy,  under  the  hand  of  the  summoning  officer,  k.G.,  s.  19„ 
of  every  resolution  so  passed,  shall  be  forwarded  by  him  to 
the  Local  Government  Board ; and  it  shall  be  his  duty  to 
publish  a copy  thereof  by  advertisement  for  three  successive 
weeks  in  some  one  or  more  of  the  local  newspapers  circulated 
in  the  district  or  place,  and  by  causing  a copy  thereof  to  be 
affixed  to  the  principal  doors  of  every  church  and  chapel  in 
the  place  to  which  notices  are  usually  affixed. 

Note. — Publication  of  Notices. — With  regard  to  the  mode  of  publication 
of  notices,  see  the  note  to  rule  4. 


Rule  8.  Where  in  pursuance  of  a resolution  passed  in  L.G.,  s.  25: . 
manner  provided  by  this  schedule  any  place  is  constituted  a 
local  government  district,  all  costs  incurred  by  the  summon- 
ing officer  in  relation  to  the  meeting,  and  any  poll  taken  in 
pursuance  of  any  demand  made  thereat,  shall  be  a first  charge 
on  the  general  district  rates  leviable  within  such  district ; in 


(1)  In  re  Horbury  Bridge  Coal , 
Iron  and  Waggon  Company , L.  R.  11 
Ch.  D.  115;  48  L.  J.  Ch.  341  ; 40 
L.  T.  (n.s.)  353 ; 27  W.  R.  433. 

(2)  Reg.  v.  Thomas , L.  R.  11  Q. 

B.  D.  282 ; s.C.  nom.  Reg.  v.  Vicar 

of  St.  Asaph , 52  L.  J.  Q.  B.  671. 


(3)  See  ante,  p.  735. 

(4)  Ex  parte  Littleborough  Local 
Board  District , 22  L.  T.  (n.s.)  437  ; 
35  J.  P.  118. 

(5)  Reg.  v.  Bird,  39  L.  T.  (o.S.) 
286  ; 28  J.  P.  279. 

(6)  Seeposf,  p.  1685. 

3 c 2 


38  & 39  Viet, 
c.  55, 

Sched.  III., 
r.  8. 


756  The  Public  Health  Act , 1875.  [Sched. 

the  case  of  a resolution  so  passed  by  owners  or  ratepayers  in 
any  urban  district,  such  costs  shall  be  paid  out  of  the  fund  or 
rate  applicable  by  the  urban  authority  to  the  general  purposes 
of  this  Act. 

Note. — Costs. — The  first  part  of  the  above  rule  applies  only  to  the  case 
of  a meeting  held  for  the  purpose  of  passing  a resolution  under  sect.  272, 
now  superseded;  but  the  latter  part  applies  to  meetings  held  for  the 
other  purposes  mentioned  in  the  note  to  rule  1. 

As  to  the  “rate  applicable  to  the  general  purposes  of  this  Act,”  see 
sect.  207,  and  note. 

If  the  resolution  is  negatived  by  the  meeting,  the  costs  will  be  paid  by 
the  persons  who  summoned  such  meeting  or  by  their  sureties : see  rule  3 
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SCHEDULE  IY. 


FORMS. 

Note. — Validity  of  Forms. — Sect.  317  enacts  that  “tlie  forms  contained 
in  Schedule  IV.  to  this  Act,  or  forms  to  the  like  effect,  varied  as  circum- 
stances may  require,  may  be  used  and  shall  be  sufficient  for  all 
purposes.” 

Authentication  of  Notices. — On  this  subject  see  sect.  2G6. 

Service  of  Notices. — Sect.  267  contains  provisions  with  respect  to  the 
mode  of  addressing  notices  to  the  owners  and  occupiers  of  premises,  and 
with  respect  to  the  service  of  notices. 

Forms  for  summary  Proceedings. — By  the  Summary  Jurisdiction  Rules, 
1886,  rule  31,  “ the  forms  in  the  schedule  hereto,  or  forms  to  the  like 
effect,  may  be  used,  with  such  variations  as  circumstances  may  require.” 

The  schedule  referred  to  gives  (amongst  others),  in  Part  I.,  forms  for  an 
information  or  complaint  in  summary  proceedings  other  than  for  a civil 
debt,  summons  to  defendant,  orders  for  payment  of  money  and  for  other 
matters,  warrant  for  apprehension,  warrants  of  distress  and  commitment, 
conviction,  order  for  payment  of  money  or  for  other  matters,  &c. ; and,  in 
Part  II.,  forms  applicable  to  proceedings  for  the  recovery  of  a civil  debt. 


Form  A. 

Form  of  Notice  requiring  Abatement  of  Nuisance.1 

To  [person  causing  the  nuisance , or  owner  or  occupier  of  the 
premises  whereon  the  nuisance  exists , as  the  case  may  be]. 

Take  notice  that  under  the  provisions  of  the  Public  Health 
Act,  1875,  the  [describe  the  local  authority ],  being  satisfied  of 
the  existence  of  a nuisance  at  [describe  premises  or  place  where 
the  nuisance  exists ],  arising  from  [describe  the  cause  of  nuisance, 
for  instance , want  of  a privy  or  drain ; or  for  further  instance , a 
ditch  or  drain  so  foul  as  to  he  a nuisance  or  injurious  to 
health ; or  for  further  instance , swine  kept  so  as  to  be  a 
nuisance  or  injurious  to  health],  do  hereby  require  you  within 
from  the  service  of  this  notice  to  abate 
the  same,  and  for  that  purpose  to  [state  any  things  required  to 
be  done  or  works  to  be  executed ]. 

If  you  make  default  in  complying  with  the  requisitions  of 
this  notice,  or  if  the  said  nuisance,  though  abated,  is  likely 
to  recur,  a summons  will  be  issued  requiring  your  attendance 


(1)  See  s.  94,  p.  188. 
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to  answer  a complaint  which  will  he  made  to  a court  of 
summary  jurisdiction  for  enforcing  the  abatement  of  the 
nuisance,  and  prohibiting  a recurrence  thereof,  and  for 
recovering  the  costs  and  penalties  that  may  he  incurred 
thereby. 

Dated  this  day  of  18  . 

Signature  of  officer 
of  local  authority 


Form  B. 


Form  of  Summons.1 

Summons. 

To  the  owner  or  occupier  of  [ describe  premises j*  situated  at 
[ insert  such  a description  as  may  he  sufficient  to  identify  the 
premises ],  or , to  A.B.  of 

County  of  1 You  are  required  to  appear  before  [ describe 

[or  borough  of  | the  court  of  summary  jurisdiction,  at  the  petty 
<jr'c.  or  dh'triet  of  ^ sessions  \_or  court]  holden  at 
or  as  the  case  I on  the  day  0f  next, 

may  be]  to  wit.  j at  the  }10ur  0f  in  the  noon, 

to  answer  the  complaint  this  day  made  to  me  by 

that  in  or  on  the  premises  above  mentioned  [or 
in  or  on  certain  premises  situated  at  No.  in  the 

street  in  the  parish  of  or  such  other  description  or 

reference  as  may  he  sufficient  to  identify  the  premises ],  in  the 
district,  under  the  Public  Health  Act,  1875,  of  [describe  the 
local  authority ].  the  following  nuisance  exists  [describing  it, 
as  the  case  may  be],  and  that  the  said  nuisance  is  caused  by 
the  act  or  default  of  the  occupier  [or  owner]  of  the  said 
premises,  or  by  you,  A.B.  [or  in  case  the  nuisance  be  discon- 
tinued but  likely  to  be  repeated,  say,  there  existed  recently,  to 
wit,  on  or  about  the  ’ day  of  on  the  premises, 

the  following  nuisance  [describe  the  nuisance ],  and  that  the 
said  nuisance  was  caused  [dc.],  and  although  the  same  has 
since  the  said  last-mentioned  day  been  abated  or  discontinued, 
there  is  reasonable  ground  to  consider  that  the  same  or  the 
like  nuisance  is  likely  to  recur  on  the  said  premises]. 

Given  under  my  hand  and  seal  this  day  of 

18  . 

J.S.  (l.s.) 


(1)  See  s.  95,  ante,  p.  193,  and  the  note  at  p.  757. 
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Form,  of  Order  for  Abatement  or  Prohibition  of  Nuisance.1 

To  the  owner  [or  occupier]  of  [describe  the  premises']  situated 
[give  such  description  as  maybe  sufficient  to  identify  the  premises], 
or  to  A.B.  of 

Whereas  on  the  day  of  complaint 

was  made  before  Esquire,  one  of  Her 

Majesty’s  justices  of  the  peace  acting  in  and 
for  the  county  [or  other  jurisdiction]  stated  in 
the  margin  [or  as  the  case  may  be],  by 
that  in  or  on  certain  premises  situated  at 
in  the  district  under  the  Public  Health  Act,  1875,  of 
'[describe  the  local  authority]  the  following  nuisance  then  existed 
[describing  it] : and  that  the  said  nuisance  was  caused  by  the 
act  or  default  of  the  owner  [or  occupier]  of  the  said  premises 
[or  was  caused  by  A.B.].  [If  the  nuisance  have  been  removed 
say,  the  following  nuisance  existed  on  or  about  [the  day  the 
nuisance  was  ascertained  to  exist],  and  that  the  said  nuisance 
was  caused,  &c.,  and  although  the  same  is  now  removed,  the 
same  or  the  like  nuisance  is  likely  to  recur  on  the  same 
premises.] 

And  whereas  the  owner  [or  occupier]  within  the 

meaning  of  the  said  Public  Health  Act,  1875,  [or  the  said 
A.B.,]  hath  this  day  appeared  before  us  [(or  me)  describing 
the  court],  to  answer  the  matter  of  the  said  complaint  [or  in 
case  the  party  charged  do  not  appear,  say,  and  whereas  it  hath 
been  this  day  proved  to  our  [or  my]  satisfaction  that  a true 
copy  of  a summons  requiring  the  owner  [or  occupier]  of  the 
said  premises  [or  the  said  A.B.]  to  appear  this  day  before  us 
[or  me]  hath  been  duly  served  according  to  the  said 

Act. 

Now  on  proof  here  had  before  us  [or  me]  that  the  nuisance 
so  complained  of  doth  exist  on  the  said  premises,  and  that  the 
same  is  caused  by  the  act  or  default  of  the. owner  [or  occupier] 
of  the  said  premises  [or  by  the  said  A.B.,]  we  [or  1],  in  pur- 
suance of  the  said  Act,  do  order  the  said  owner  [or  occupier, 
or  A.B. ] within  [specify  the  time]  from  the  service  of  this  order 
or  a true  copy  thereof  according  to  the  said  Act  [here  specify 
any  things  required  to  be  done  or  ivorks  to  be  executed , as  for 
instance , to  provide  for  the  cleanly  and  wholesome  keeping  of, 
or,  to  remove  the  animal  kept  so  as  to  be  a nuisance  or  in- 
jurious to  health;  or,  for  further  instance,  to  cleanse,  white- 
wash, purify,  and  disinfect  the  said  dwelling-house ; or,  for 
further  instance,  to  construct  a privy  or  drain,  do.;  or,  for 


•County  of  1 

{or  borough,  fyc. 
of  or  I 

■district  of 
or  as  the  case 
may  &<?]. 


{!)  See  s.  96,  ante , p.  194,  and  the  note  at  p.  757. 
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further  instance , to  cleanse  or  to  cover  or  to  fill  up  tlie  said 
cesspool,  c&c.],  so  that  the  same  shall  no  longer  be  a nuisance 
or  injurious  to  health  as  aforesaid. 

[. And  if  it  appear  to  the  court  that  the  nuisance  is  likely  to  recur 
on  the  premises , say , [And  we]  [or  I]  being  satisfied  that  not- 
withstanding the  said  cause  or  causes  of  nuisances  may  be 
removed  under  this  order,  the  same  is  or  are  likely  to  recur, 
do  therefore  prohibit  the  said  owner  [or  occupier,  or  A.B., 
from  [here  insert  the  matter  of  the  prohibition , as  for  instance ,’ 
from  using  the  said  house  or  building  for  human  habitation 
until  the  same,  in  our  [or  my]  judgment,  is  rendered  fit  for 
that  purpose]. 

In  case  the  nuisance  were  removed  before  complaint , say , Now 
on  proof  here  had  before  us  [or  me]  that  at  or  recently  before 
the  time  of  making  the  said  complaint,  to  wit,  on  as 

aforesaid,  the  cause  of  nuisance  complained  of  did  exist  on  the 
said  premises,  but  that  the  same  hath  since  been  removed, 
yet,  notwithstanding  such  removal,  we  [or  I]  being  satisfied 
that  it  is  likely  that  the  same  or  the  like  nuisance  will  recur 
on  the  said  premises,  do  hereby  prohibit  [order  of  prohibition]  ; 
and  if  this  order  of  prohibition  be  infringed,  then  we  [or  I] 
[order  on  local  authority  to  do  1 works ]. 

Given  under  the  hands  and  seals  of  us,  [or  the  hand  and 
seal  of  me,  describing  the  court]. 

This  day  of  18  . 

J.S.  (l.s.) 

J.P.  (l.s.) 


Form  D. 

Form  of  Order  for  Abatement  of  Nuisance  by  Local  Authority ,2 

To  the  town  council,  dc.,  as  the  case  may  be. 

County,  fyc.  1 Whereas  [recite  complaint  of  nuisance  as  in  last 
to  wit.  j form]. 

And  whereas  it  hath  been  now  proved  to  our  [or  my] 
satisfaction  that  such  nuisance  exists,  but  that  no  owner  or 
occupier  of  the  premises,  or  persons  causing  the  nuisance,  is. 
known  or  can  be  found  [as  the  case  may  be]  ; Now  we  [or  I],  in 
pursuance  of  the  said  Act,  do  order  the  said  [local  authority , 
naming  it,]  forthwith  to  [here  specify  the  works  to  be  done]. 
Given,  &c.  (as  in  last  form). 


(1)  See  s.  100,  ante,  p.  199,  and  the  note  at  p.  757. 
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Form  of  Order  to  permit  Execution  of  Works  by  Owner  1 
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Form  E. 


County  of  [or  1 Whereas  complaint  hath  been  made  to  me,  E.F. , 
borough,  £<?.]  I Esquire,  one  of  Her  Majesty’s  justices  of  the 

to  wit-  j peace  in  and  for  the  county  [or  borough,  Ac.,] 

of  , by  A.B.,  owner,  within  the  meaning  of  the  Public 

Health  Act,  1875,  of  certain  premises  [ describe  situation  of 
premises  so  as  to  identify  them'],  that  C.D.,  the  occupier  of  the 
said  premises,  doth  prevent  the  said  A.B.  from  obeying  and 
carrying  into  effect  the  provisions  of  the  said  Act  in  this,  to 
wit,  that  he,  the  said  C.D.,  doth  prevent  the  said  A.B.  from 
[here  describe  the  works  generally  according  to  circumstances , 
for  instance , thus : constructing  and  laying  down,  in  connexion 
with  the  said  house,  a covered  drain,  so  as  to  communicate 
with  a sewer,  which  the  local  authority  under  the  said  Act 
of  the  district  of  are  entitled  to  use,  such  sewer  being 

within  one  hundred  feet  of  the  said  premises]  : And  whereas 
the  said  C.D.,  having  been  duly  summoned  to  answer  the  said 
complaint,  and  not  having  shown  sufficient  cause  against  the 
same,  and  it  appearing  to  me  that  the  said  works  are  necessary 
for  the  purpose  of  enabling  the  said  A.B.  to  obey  and  carry 
into  effect  the  provisions  of  the  said  Act,  I do  hereby  order 
that  the  said  G.D.  do  permit  the  said  A.B.  to  execute  the 
same  in  the  manner  required  by  the  said  Act. 

Given  under  my  hand  and  seal,  this  day  of  , 

18  . 


J.S.  (l.s.) 


Form  F. 

Order  of  Justice  for  Admission  of  Officer  of  Local  Authority.2 

Whereas  [describe  the  local  authority]  have  by  their  officer 
[naming  him]  made  application  to  me,  A.B.%  one  of  Her 
Majesty’s  justices  of  the  peace  having  jurisdiction  in  and  for 
[describe  the  place],  and  the  said  officer  has  made  oath  to  me 
that  demand  has  been  made  pursuant  to  the  provisions  of  the 
Public  Health  Act,  1875,  for  admission  to  [describe  situation  of 
premises  so  as  to  identify  them],  for  the  purpose  of  [describe  the 
purpose  as  the  case  may  be],  and  that  such  demand  has  been 
refused. 

Now,  therefore,  I,  the  said  A.B.,  do  hereby  require  you 
[ name  the  person  having  custody  of  the  premises],  to  admit  the 
said  [name  the  local  authority],  [or  the  officer  of  the  said  local 
authority ],  to  the  said  premises,  for  the  purpose  aforesaid. 

Given,  &c.  ( as  in  last  form). 

(1)  See  s.  306,  ante,  p.  663,  and  the  note  at  p.  757. 

(2)  See  s.  102,  ante,  p.  200  ; also  s.  305,  ante,  p.  662  ; and  the  note  at  p.  757. 
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Form  G. 

Form  of  Notice  requiring  Owner  to  sewer , dc.,  Private  Street.1 


To  , the  owner  of  certain  premises  fronting  adjoin- 
ing or  abutting  on  a certain  street  called  , within  the 

district  of  [ describe  the  local  authority']. 

Whereas  the  said  street  is  not  sewered  levelled  paved 
flagged  and  channelled  to  the  satisfaction  of  the  above-named 
[ local  authority]  ; and  whereas  your  said  premises  front,  adjoin, 
or  abut  on  certain  parts  of  the  said  street  which  require  to 
be  sewered,  levelled,  paved,  flagged,  and  channelled : Now, 
therefore,  the  said  [ local  authority]  hereby  give  you  notice  (in 
pursuance  of  the  Public  Health  Act,  1875),  to  sewer,  level, 
pave,  flag,  and  channel  the  same  within  the  space  of  [ state  the 
time],  from  the  date  hereof,  in  manner  following ; (that  is  to 
say,)  the  sewers  to  be  laid  or  made  [here  describe  the  mode  to 
he  adopted  and  material  to  be  used],  of  the  sizes  and  forms,  and 
at  the  rate  or  rates  of  inclination  shown  on  the  plans  and 
sections  of  the  works  as  prepared  by  the  surveyor  of  the 
[local  authority]. 

Each  gully  for  surface  draining,  and  its  connexion  with 
the  sewer,  to  be  placed  as  shown  on  the  said  plans,  and  to  be 
constructed  of  the  forms,  materials,  and  dimensions  as  .shown 
on  the  said  plans. 

A foundation  for  the  carriageway  and  footway  in  the  said 
street  to  be  formed  in  the  following  manner  [here  describe  the 
mode  to  be  adopted  and  the  material  to  be  used],  and  the  said 
carriageway  and  footway  to  be  paved  [here  describe  the  mode  to 
be  adopted  and  the  material  to  be  used]. 

The  channel  stones  to  be  [here  describe  the  mode  to  be 
adopted  and  the  material  to  be  used].  The  curb  or  side  stones 
to  be  [here  describe  the  mode  to  be  adopted  and  the  material  to 
be  used]. 

The  whole  of  the  above-mentioned  works  to  be  executed 
by  you  in  accordance  with  the  plans  and  sections  herein- 
before referred  to,  and  now  lying  for  inspection  by  you  at  the 
office  of  the  [local  authority ],  situate  in  street,  in 

aforesaid,  and  the  dimensions,  widths,  and  levels  shown 
thereon,  and  to  be  done  in  a good,  workmanlike,  and  sub- 
stantial manner,  to  the  satisfaction  of  the  said  [local  authority ], 
or  their  surveyor. 

Dated  this  day  of  18  . 

(Signed) 

Clerk  to  the  said  [local  authority]. 


(1)  See  s.  150,  ante , p.  295,  and  the  note  at  p.  307.  This  form  does  not 
mention  the  provision  of  means  of  lighting  or  making  good  the  street.  It 
appears  to  be  intended  that  the  clerk  shall  sign  it,  rather  than  the  surveyor  : 
see  s.  266. 
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Form  of  Mortgage  of  Fates.1 
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Form  H. 


By  virtue  of  the  Public  Health  Act,  1875,  we  the 
being  the  local  authority  under  that  Act  for  the  district 
of  in  consideration  of  the  sum  of  paid  to  the 

treasurer  of  the  said  district  by  A.B.  of  for  the  pur- 

poses of  the  said  Act,  do  grant  and  assign  unto  the  said 
A.B.,  his  executors,  administrators,  and  assigns,  such  pro- 
portion of  the  rates  arising  or  accruing  by  virtue  of  the  said 
Act  from  [ the  rates  mortgaged ] as  the  said  sum  of  doth  or 
shall  bear  to  the  whole  sum  which  is  or  shall  be  borrowed  on 
the  credit  of  the  said  rates,  to  hold  to  the  said  A.B.,  his  exe- 
cutors, administrators,  and  assigns,  from  the  day  of  the  date 
hereof  until  the  said  sum  of  with  interest  at  the  rate 

of  per  centum  per  annum  for  the  same,  shall  be  fully 
paid  and  satisfied  : And  it  is  hereby  declared,  that  the  said 
principal  sum  shall  be  repaid  on  the  day  of  at 

{jplace  of  payment].  Dated  this  day  of  one  thou- 

sand eight  hundred  and 

[ To  be  sealed  with  the  common  seal  of  the  local  authority.] 


Form  I. 

Form  of  Transfer  of  Mortgage ,2 

I,  A.B.,  of  , in  consideration  of  the  sum  of  paid 
to  me  by  C.D.,  of  do  hereby  transfer  to  the  said  C.D., 
his  executors,  administrators,  and  assigns,  a certain  mort- 
gage, bearing  date  the  day  of  and  made  by  the 

local  authority  under  the  Public  Health  Act,  1875,  for  the 
district  of  for  securing  the  sum  of  and  interest 

thereon  at  per  centum  per  annum  \or  if  such  transfer  be 

by  endorsement  on  the  mortgage , insert , instead  of  the  words  imme- 
diately following , the  word  “ assigns ,”  the  within  security],  and 
all  my  right  estate  and  interest  in  and  to  the  money  thereby 
secured,  and  in  and  to  the  rates  thereby  assigned.  In  witness 
whereof  I have  hereunlo  set  my  hand  and  seal  this  day 
of  one  thousand  eight  hundred  and 

A.B.  (l.s.) 


(1)  See  s.  236,  ante , p.  543. 

(2)  See  s.  238,  ante , p.  544. 
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Form  K. 

Form,  of  Pentcharge.1 


By  virtue  of  tlie  Public  Health  Act,  1875,  we  the 
being  the  local  authority  under  that  Act  for  the  district  of 
do  hereby  declare  and  absolutely  order  that  the  in- 
heritance of  the  [dwelling-house  shop  lands  and  premises,  as 
the  case  may  be],  situated  in  street,  in  the  parish  of 

within  the  said  district,  and  now  in  the  occupation 
of  shall  be  absolutely  charged  with  the  sum  of 

pounds,  paid  by  of  for  the  improvement  by  drain- 
age and  water  supply  [as  the  case  may  be],  of  the  same 
dwelling-house  shop  lands  and  premises  [as  the  case  may  be], 
together  with  interest  for  the  same  from  the  date  hereof  at 
pounds  per  centum  per  annum,  until  full  payment 
thereof;  and  also  all  costs  incurred  by  the  said  his 

executors,  administrators  or  assigns,  under  this  security,  shall 
be  fully  paid  and  satisfied.  And  we  hereby  further  declare 
that  the  said  principal  and  interest  moneys  shall  be  paid  and 
payable  by  the  owner  or  occupier  of  the  said  premises  to  the 
said  his  executors,  administrators  and  assigns,  in 

manner  following ; (that  is  to  say,)  the  interest  on  such 
principal  sum  of  pounds,  or  on  so  much  thereof  as 

shall  from  time  to  time  remain  due  and  payable  under 
this  order,  shall  be  paid  and  payable  by  equal  half-yearly 
payments  whilst  payable  on  the  day  of  and 

the  day  of  in  every  year,  the  first  payment 

thereof  to  be  made  on  the  day  of  next,  and 

such  principal  sum  of  pounds  shall  be  paid  and 

payable  by  equal  annual  instalments  on  the  day 

of  in  each  of  the  next  succeeding  years,  towards 

the  discharge  of  the  same  principal  sum,  until  the  whole  shall 
oe  fully  satisfied  and  discharged. 

[To  be  sealed  with  the  common  seal  of  the  local  authority.] 


Form  L. 

[ Register  of  Owners  for  the  District  of . Notice  of  Time  for 

making  Claims  and  Objections.  Owner's  Claim . Claim  of 
Proxy.  Form  of  Objection.] 

Note. — Repeal. — The  Forms  L,  M,  N are  omitted,  as  they  applied 
only  to  elections  held  under  Schedule  II.,  which  is  repealed  by  the  Local 
Government  Act,  1894. 

* * * * * * 


(1)  See  s.  240,  ante,  p.  546. 
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Form  M. 

[ Appointment  of  Proxy.'] 

* * * * * 


Form  N. 

[ Form  of  Voting  Paper  at  Elections  of  Members  of  Local  Boards. 
Voting  Paper.]  • 

* * * * * 


Form  0. 

Form  of  Voting  Paper  for  Poll  taken  under  Schedule  III.1 
Voting  Paper  No.  ( ). 

At  a meeting  held  on  the  day  of  at  in  the 

county  of  it  was  agreed  that  the  following  resolution 

should  be  proposed  to  the  owners  and  ratepayers  of 


(Set  out  the  resolution.') 


In  favour  of. 

Against. 

Number  of  Votes. 

As  Owner. 

As  Ratepayer, 

Do  you  vote  in  favour  of 
or  against  the  adoption 
of  this  resolution  ? 

(Signed) 


or  the  mark  of 

Witness  to  the  mark 

or  proxy  for 

(1)  See  Sched.  III.,  rule  6,  ante , p.  754. 
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Directions  to  the  Voter. 

The  voter  must  write  his  initials  under  the  heading  “ in 
favour  ” or  “ against,”  according  as  he  votes  for  or  against 
the  resolution,  and  must  subscribe  his  name  and  address  at 
full  length. 

If  the  voter  cannot  write  he  must  make  his  mark  instead 
of  initials,  but  such  mark  must  be  attested  by  a witness,  and 
such  witness  must  write  the  initials  of  the  voter  against  his 
mark. 

If  a proxy  votes  he  must  in  like  manner  write  his  initials, 
subscribe  his  own  name  and  address,  and  add  after  his  signa- 
ture the  words  “ as  proxy  for,”  with  the  name  of  the  body  of 
persons  for  whom  he  is  proxy. 

This  paper  will  be  collected  on  the  of  between 

the  hours  of  and 


Note. — Poll  of  Owners  and  Batepayers. — This  form  may  still  be  required 
where  an  urban  authority  propose  to  establish  a market  or  to  promote  or 
oppose  a bill  in  Parliament,  with  the  consent  of  the  owners  and  rate- 
payers of  their  district.  The  procedure  by  issue  of  voting  papers  in  cases 
where  it  is  proposed  to  form  a new  urban  district  is  now  superseded  by  the 
inquiry  held  by  the  county  council.1 


(1)  See  the  note  to  Schedule  III.,  rule  1,  ante , p.  751. 
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SCHEDULE  V. 


Note. — Repeal  of  Sanitary  Acts. — By  sect.  343,  “ tlie  Acts  specified  in 
the  first  and  second  parts  of  Schedule  V.  to  this  Act  are  hereby  repealed 
to  the  extent  in  the  third  column  in  the  said  parts  of  that  schedule 
mentioned.”  Certain  portions,  however,  of  these  Acts  are  re-enacted  in 
the  third  part  of  this  schedule ; and  sect.  343  contains  a general  saving 
for  acts,  rights,  liabilities,  securities,  penalties,  legal  proceedings,  &c., 
under  the  repealed  Acts. 

Tables  showing  the  sections  of  the  Public  Health  Act,  1875,  which  re- 
spectively correspond  to  those  of  the  repealed  Acts,  will  be  found  at  the 
commencement  of  this  book.  The  sections  of  the  repealed  Acts  which 
correspond  to  those  of  the  Public  Health  Act,  1875,  are  noted  under  the 
marginal  notes  to  the  latter  Act,  and  an  explanation  of  these  abbreviated 
notes  precedes  the  tables  above  mentioned. 

Where  any  provisions  of  these  repealed  Acts  are  referred  to  in  an  Act 
of  Parliament,  an  order  of  the  Secretary  of  State  or  Local  Government 
Board,  or  in  any  other  document,  the  corresponding  provisions  of  the 
present  Act  are,  by  sect.  313,  to  be  deemed  to  be  substituted  for  them. 

“ The  Sanitary  Acts  ” are  defined  by  sect.  4 to  mean  the  Acts  mentioned 
in  the  first  part  of  this  schedule,  and  also  the  Bakehouse  Regulation 
Act,  1863,  for  which  certain  provisions  of  the  Factory  and  Workshop 
Acts 1 are  now  substituted ; the  Artizans’  and  Labourers’  Dwellings  Act, 
1868,  the  Labouring  Classes’  Lodging-Houses  Act,  1851,  and  the  Labouring 
Classes’  Dwelling  Houses  Acts,  1866,  1867,  for  which  the  Housing  of  the 
Working  Classes’  Act,  1890, 2 is  now  substituted;  and  the  Baths  and 
Washhouses  Acts,  1846,  1847. 

Re-enactments.  — Portions  of  some  of  the  Acts  which  are  repealed  as 
above  mentioned  are  re-enacted  in  the  third  part  of  this  schedule,  in 
some  cases  with  slight  amendment,  viz.,  portions  of  the  Public  Health 
Act,  1848, 3 the  Local  Government  Act,  1858, 4 the  Local  Government  Act 
(1858)  Amendment  Act,  1861, 5 the  Local  Government  Act  Amendment 
Act,  1863, 6 the  Sanitary  Act,  1866, 7 and  the  Public  Health  Act,  1872. 8 

Metropolis. — With  regard  to  the  Metropolis  or  County  of  London, 
reference  must  now  be  made  to  the  Public  Health  (London)  Act,  1891, 
which  is  substituted  for  the  old  Sanitary  Acts  ; 9 except  that  it  expressly 
enacts  that  “ for  the  removal  of  doubts  it  is  hereby  declared  that  so  much 
of  the  Public  Health  Act,  1875,  as  re-enacts  sections  51  and  52  of  the 
Sanitary  Act,  1866, 10  and  sections  34  to  36  of  the  Public  Health  Act, 
1872, 11  extends  to  London.”  12 

Part  I. 
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Enactments  which  have  been  already  repealed  are  in  a few  instances 
included  in  this  repeal,  in  order  to  avoid  the  necessity  of  reference  to 
previous  statutes. 


Session  and  Chapter. 

Title  or  Short  Title. 

Extent  of  Repeal. 

11  & 12  Yict.  c.  63  . 

14  & 15  Yict.  c.  28  . 

The  Public  Health 
Act,  184§. 

The  Common  Lodging 
Houses  Act,  1851. 

The  whole  Act. 

The  whole  Act,  except 
so  far  as  relates  to  the 
Metropolitan  Police 
District. 

(1)  41  Yict.  c.  16 ; 46  & 47  Viet, 
c.  53,  post. 

(2)  53  & 54  Yict.  c.  70,  post. 

(3)  11  & 12  Viet.  c.  63,  s.  83. 

, (4)  21  & 22  Yict.  c.  98,  s.  49. 

(5)  24  & 25  Viet.  c.  61,  s.  21. 

(6)  26  & 27  Yict.  c.  17,  s.  6. 

(7)  29  & 30  Yict.  c.  90,  ss.44, 51, 52. 


(8)  35  & 36  Viet.  c.  79,  ss.  34-38, 
and  48. 

(9)  54  & 55  Yict.  c.  76. 

(10)  But  see,  as  to  these  sections, 
post,  pp.  773,  774. 

(11)  Post,  pp.  774,  775. 

(12)  54  & 55  Yict.  c.  76,  s.  142  (5). 


38  & 39  Viet. 
~ c.  55, 
Sched.  V., 
Part  I.J 


768  The  Public  Health  Act,  1875.  [Sched 

Part  I. — continued. 


Session  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


16  & 17  Viet.  c.  41 


18  & 19  Viet.  c.  116 
18  & 19  Viet.  c.  121 

21  & 22  Viet.  c.  98 

23  & 24  Viet.  c.  77 

24  & 25  Viet.  c.  61 
26  & 27  Viet.  c.  17 
26  & 27  Viet.  c.  117 

28  & 29  Viet.  c.  75 

29  & 30  Viet.  c.  41 

29  & 30  Viet.  c.  90 

30  & 31  Viet.  c.  113 

31  & 32  Viet.  c.  115 

32  & 33  Viet.  c.  100 

33  & 34  Viet.  c.  53 
35  & 36  Viet.  c.  79 
37  & 38  Viet.  c.  89 


The  Common  Lodging 
Houses  Act,  1853. 


The  Diseases  Preven- 
tion Act,  1855. 

The  Nuisances  Re- 
moval Act  for  Eng- 
land, 1855. 

The  Local  Govern- 
ment Act,  1858. 

An  Act  to  amend  the 
Acts  for  the  Re- 
moval of  Nuisances 
and  the  Prevention 
of  Diseases. 

The  Local  Government 
Act  (1858)  Amend- 
ment Act,  1861. 

The  Local  Government 
Act  Amendment 
Act,  1863. 

The  Nuisances  Re- 
moval Act  for  Eng- 
land (Amendment) 
Act,  1863. 

The  Sewage  Utiliza- 
tion Act,  1865. 

The  Nuisances  Re- 
moval (No.  1)  Act, 
1866. 

The  Sanitary  Act, 
1866. 


The  Sewage  Utiliza- 
tion Act,  1867. 

The  Sanitary  Act, 
1868. 

The  Sanitary  Loans 
Act,  1869. 

The  Sanitary  Act, 
1870. 

The  Public  Health 
Act,  1872. 

The  Sanitary  Law 
Amendment  Act, 
1874. 


The  whole  Act,  except 
so  far  as  relates  to  the 
Metropolitan  Police 
District. 

The  whole  Act,  except 
so  far  as  relates  to  the 
Metropolis. 

The  whole  Act,  except 
so  far  as  relates  to  the 
Metropolis. 

The  whole  Act. 

The  whole  Act,  except 
so  far  as  relates  to  the 
Metropolis. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act,  except 
so  far  as  relates  to  the 
Metropolis. 

The  whole  Act,  except 
so  far  as  relates  to 
Scotland  and  Ireland. 

The  whole  Act,  except 
so  far  as  relates  to  the 
Metropolis. 

Parts  I.,  II.,  and  III., 
except  so  far  as  re- 
lates to  the  Metro- 
polis or  to  Scotland 
or  Ireland. 

The  whole  Act,  except 
so  far  as  relates  to 
Scotland  or  Ireland. 

The  whole  Act,  except 
so  far  as  relates  to  the 
Metropolis. 

The  whole  Act,  except 
so  far  as  relates  to  the 
Metropolis. 

The  whole  Act,  except 
so  far  as  relates  to  the 
Metropolis. 

The  whole  Act,  except 
so  far  as  relates  to  the 
Metropolis. 

The  whole  Act,  except 
so  far  as  relates  to 
the  Metropolis  or  the 
Metropolitan  Police 
District. 
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Of  the  above  Acts,  the  following  (namely),  “ The  Public  Health  Act, 
1848,”  and  “ The  Local  Government  Act,  1858,”  and  “ The  Local  Govern- 
ment Act  (1858)  Amendment  Act,  1861,”  and  “The  Local  Government 
Act  Amendment  Act,  1863,”  are  in  this  Act  referred  to  as  “The  Local 
Government  Acts.” 


Part  II. 

***** 

Note. — Repeal. — This  part  of  the  schedule  is  repealed  by  the  Statute 
Law  Revision  Act,  1883,1  but  not  so  as  to  revive  the  repealed  enactments 
mentioned  in  it. 

These  repealed  enactments  are  as  follows  : — The  Public  Health  Supple- 
mental Act,  1849,  except  the  short  title  and  the  confirmation  of  pro- 
visional orders  relating  to  Carmarthen,  Chatham,  Coventry,  Croydon, 
Durham,  Gloucester,  Kendal,  Lancaster,  Leicester,  New  Windsor,  Sheer- 
ness, Taunton,  Uxbridge,  Ware,  and  Worcester.2  The  Public  Health 
Supplemental  Act,  1850  (No.  2),  except  the  short  title  and  the  confirma- 
tion of  provisional  orders  relating  to  Ashby  de  la  Zouch,  Preston,  Sandgate, 
Swansea,  Wigan,  and  Wolverhampton.3  And  the  first  Public  Health 
Supplemental  Act,  1852,  except  the  short  title,  and  the  confirmation 
subject  to  alterations  of  provisional  orders  relating  to  Banbury,  Burnham, 
Caine,  Gainsborough,  Rotherham  and  Kimberworth,  Worksop,  and 
Worthing.4 

These  Acts,  and  the  subsequent  Acts  confirming  provisional  orders 
made  under  the  Sanitary  Acts,  were  printed  among  the  public  general 
Acts  until  1867,  since  which  year  such  Acts  have  been  placed  among  the 
local  and  personal  Acts  of  each  session. 


Part  III. 

Note. — Re-enactment  of  Parts  of  Sanitary  Acts.— By  sect.  343,  “ so 
much  of  the  said  Acts  ( i.e . the  Acts  specified  in  the  first  and  second  parts 
of  this  schedule)  as  is  set  forth  in  the  third  part  of  that  schedule  shall  be 
re-enacted  in  manner  therein  appearing,  and  shall  be  in  force  as  if 
enacted  in  the  body  uf  this  Act.” 


11  & 12  Viet.  c.  63,  s.  83. 

No  vault  or  grave  shall  be  constructed  or  made  within  the 
walls  of  or  underneath  any  church  or  other  place  of  public 
worship  built  in  any  urban  district  after  the  thirty-first  day 
of  August  one  thousand  eight  hundred  and  forty-eight;  and 
whosoever  shall  bury,  or  cause,  permit,  or  suffer  to  be  buried, 
any  corpse  or  coffin  in  any  vault  or  grave  constructed  or  made 
contrary  to  this  enactment,  shall  for  every  such  offence  be 
liable  to  a penalty  not  exceeding  fifty  pounds,  which  may  be 
recovered  by  any  person,  with  full  costs  of  suit,  in  an  action 
of  debt. 

Note. — Maintenance  of  existing  Vaults. — The  Burial  Act,  1857,  autho- 
rizes the  Queen  in  Council,  on  the  representation  of  the  Secretary  of 
State,  “ from  time  to  time  to  order  such  acts  to  be  done  by  or  under  the 
directions  of  the  churchwardens  or  such  other  persons  as  may  have  the 

(1)  46  & 47  Yict.  c.  39.  and  Sched. 

(2)  12  & 13  Yict.  c.  94,  ss.  1,  12,  (4)  15  & 16  Yict.  c.  42,  ss.  1-5, 

and  Sched.  16,  and  Sched. 

(3)  13  & 14  Viet.  c.  90,  ss.  1,  7, 

3 D 
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As  to  inter- 
ments within 
churches. 
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38  & 39  Viet,  care  of  any  vaults  or  places  of  burial,  for  preventing  them  from  becoming 
c.  55,  or  continuing  dangerous  or  injurious  to  the  public  health.”  1 Ten  days’ 

Sched.  V.,  notice  of  the  intention  to  make  the  order  is  to  be  given  to  the  church- 

Part  III.  wardtns  or  persons  having  the  care  of  the  vaults  or  burial  places ; the 

order  in  council  is  to  be  published  in  the  London  Gazette , and  the  ex- 

penses of  complying  with  it  are  to  be  paid  out  of  the  poor-rate.2  If  the 
persons  having  the  care  of  the  vaults  or  burial  places  are  not  the  church- 
wardens, and  if  they  neglect  to  comply  with  the  order,  the  church- 
wardens of  the  parish  may  do  what  is  required.3  See  also  the  re-enact- 
ment from  the  Local  Government  Act  (1858)  Amendment  Act,  1861, 4 
with  regard  to  the  maintenance  cf  closed  burial  grounds  in  proper  order. 

Burial  Grounds  near  Dwelling-houses . — If  the  burial  ground  is  subject 
to  the  Burial  Acts,  the  following  prohibition  contained  in  the  Burial  Act, 
1855,  applies  to  it : — “No  ground  not  already 5 used  as  or  appropriated  for 
a cemetery  shall  be  used  for  burials  under  the  said  Act 6 or  this  Act,  or 
either  of  them,  within  the  distance  of  one  hundred  yards  from  any 
dwelling-house,  without  such  consent  as  aforesaid,”  7 that  is,  the  consent 
in  writing  of  the  owner,  lessee,  and  occupier  of  the  dweliing-house.  If,  on 
the  other  hand  the  burial  ground  is  not  subject  to  the  Burial  Acts,  but 
is  one  to  which  the  Cemeteries  Clauses  Act,  1847,  applies,  as  for  instance 
a cemetery,  which  a sanitary  authority  has  established  under  the  powers 
conferred  by  the  Public  Health  (Interments)  Act,  1879,8  then  “no  part  of 
the  cemetery  shall  be  constructed  nearer  to  any  dwelling-house  than  the 
prescribed  distance,  or  if  no  distance  be  prescribed,  two  hundred  yards, 
except  with  the  consent  in  writing  of  the  owner,  lessee,  and  occupier  of 
such  house.” 9 

New  Burial  Grounds. — The  provision  of  the  section  partly  re-enacted 
here,  which  prohibited  the  formation  of  a burial  ground  without  either 
parliamentary  authority  or  the  consent  of  the  General  Board  of  Health 
[predecessors  of  the  Local  Government  Board]  is  not  re-enacted. 

The  Burial  Act,  1853,  however,  enacts  that  “ where  by  any  such  order  in 
council  as  aforesaid  it  is  ordered  that  no  new  burial  ground  shall  be  opened 
in  any  city  or  town,  or  within  any  limits  therein  mentioned,  without  the 
previous  approval  of  one  of  Her  Majesty’s  principal  Secretaries  of  State, 
no  new  burial  ground  or  cemetery  (parochial  or  non-parochial)  shall  be 
provided  and  used  in  such  city  or  town,  or  within  such  limits,  without 
such  previous  approval.”  10 

A burial  ground  established  in  pursuance  of  such  approval  of  the  Secre- 
tary of  State  is  subject  to  the  limitations  of  distance  from  dwelling- 
houses  above  mentioned,  though  not  established  by  a burial  board.11 

Closing  Burial  Grounds. — The  order  in  council  referred  to  in  the  enact- 
ment above  quoted  is  an  order  made  under  the  same  Act,  which  authorizes 
the  issue  of  prohibitory  orders  by  the  Queen  in  Council  on  the  representa- 
tion of  one  of  Her  Majesty’s  principal  Secretaries  of  State,  that  “ for  the 
protection  of  the  public  health  the  opening  of  any  new  burial  ground  in  any 
city  or  town,  or  within  any  other  limits,  save  with  the  previous  approval 
of  one  of  such  Secretaries  of  State,  should  be  prohibited,  or  that  burials  in 
any  city  or  town,  or  within  any  other  limits,  or  in  any  burial  ground  or 
places  of  burial,  should  be  wholly  discontinued,  or  should  be  discontinued 
subject  to  any  exception  or  qualification.”  12  A person  burying  any  body, 
or  assisting  in  the  burial  of  a body,  in  contravention  of  the  prohibition,  is 
guilty  of  a misdemeanour.13  Persons  having  rights  of  burial  in  churches 


(1)  20  & 21  Viet.  c.  81,  s.  23. 

(2)  Ibid. 

(3)  22  Viet.  c.  1,  s.  1. 

(4)  24  & 25  Viet.  c.  61,  s.  21, 
post , p.  772. 

(5)  I.e.  before  the  14th  August, 
1855. 

(6)  15  & 16  Viet.  c.  85. 

(7)  18  & 19  Viet.  c.  128,  s.  9. 

(8)  42  & 43  Viet.  c.  31,  post. 


(9)  10  & 11  Viet.  c.  65,  s.  10. 

(10)  16  & 17  Viet.  c.  134,  s.  6. 

(11)  Greenwood  v.  Wadsworth , L.  R. 
16  Eq.  288  ; 43  L.  J.  Ch,  78  ; 29  L.  T. 

' (n.S.)  88 ; 21  W.  R.  722 ; Lord  Cowley 
v.  Byas , L.  R.  5 Ch.  D.  944;  37 
L.  T.  (n.s.)  238 ; 26  W.  R.  1 ; 41 
J.  P.  804. 

(12)  16  & 17  Viet.  c.  134,  s.  1. 

(13)  Ibid.  s.  3. 
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or  burial  grounds  may,  however,  in  cases  where  the  exercise  of  such  rights 
will  not  be  injurious  to  health,  obtain  licences  for  burials  from  the  Secre- 
tary of  State,  notwithstanding  any  such  prohibitory  order.1 

An  order  made  under  the  Burial  Acts  for  closing  a churchyard  is  not 
to  include  any  portion  which  may  have  been  reserved  to  the  donor  of 
land  added  to  the  churchyard  under  the  Consecration  of  Churchyards 
Act,  1867;  but  the  reserved  portion  may  be  closed  under  a separate  order 
founded  on  a special  report  that  the  ground  is  in  such  a state  as  to  render 
any  further  interments  therein  prejudicial  to  the  public.2  Closed  burial 
grounds  are  to  be  maintained  in  proper  order  at  the  cost  of  the  poor-rate 
or  the  rates  of  the  urban  sanitary  authority.3 

Penalties. — With  regard  to  the  recovery  of  penalties,  see  sect.  251. 

Since  “ any  person  ” may  recover  the  penalty,  the  limitation  in  sect.  253 
does  not  apply. 

21  & 22  Yict.  c.  98,  s.  49. 

When  a vestry  of  any  parish  comprised  in  a local  govern-  Local  board 
ment  district  resolves  to  appoint  a burial  board,  the  local  J0 ^1?dbjurial 
board  may  at  the  option  of  the  vestry  be  the  burial  board  for  certaiifcases 
such  parish,  and  all  expenses  incurred  by  such  burial  board 
shall  be  defrayed  out  of  a rate  to  be  levied  in  such  parish  in 
the  same  manner  as  a general  district  rate. 

Provided,  that  if  such  parish  has  been  declared  a ward  for 
the  election  of  members  of  the  local  board,  such  members 
shall  form  the  burial  board  for  the  parish,  and  shall  be 
deemed  to  be  a burial  board  elected  under  the  Burial  Acts  for 
the  time  being  in  force. 

Note. — Burial  Boards. — The  above  section  is  only  partially  re-enacted 
here.  See  also  the  re-enactments  from  the  Sanitary  Act,  1866, 4 and  the 
note  thereto.  And  see  sect.  310,  with  reference  to  former  transfers  of 
powers  under  the  Burial  Acts  to  urban  sanitary  authorities.  The 
Burial  Acts  are  not  to  be  adopted  for  any  part  of  an  urban  district 
without  the  consent  of  the  district  council.5 

Under  the  Burial  Acts,  the  expenses  would  had  been  charged  to  the 
poor-rate,  unless  the  board  thought  fit  to  pay  them  out  of  the  general 
district  rate  or  a separate  rate  in  the  nature  of  a general  district  rate.6 

Improvement  commissioners,  constituted  a burial  board,  bad  an  option 
of  paying  their  expenses  under  the  Burial  Acts  out  of  their  improvement 
rate,  or  a similar  separate  rate,7  and  with  the  consent  of  the  Treasury 
might  mortgage  the  rate  for  the  purposes  of  the  Acts.8 9 

The  accounts  of  the  urban  authority  as  a burial  board  are  to  be  audited 
in  the  same  manner  as  their  other  accounts.0 

Burial  Acts.— The  Burial  Acts,  1852, 10  1853, 11  1854, 12  1855, 13  1857, 14 
1859, 15  I860,16  1862,17  1871, 18  1880, 10  1881, 20  and  1885, 21  are  known  collec- 
tively by  the  short  title  of  “ The  Burial  Acts,  1852  to  1885.” 22 


38  & 39  Viet, 
c.  55, 
Sched.  V., 
Part  III. 


(1)  16  & 17  Viet.  c.  134,  s.  4. 

(2)  30  & 31  Viet.  c.  33,  s.  11. 

(3)  See  24  & 25  Viet.  c.  61,  s.  21, 
and  note,  post,  p.  772. 

(4)  29  & 30  Viet.  c.  90,  s.  44 ,posl. 

(5)  56  & 57  Viet.  c.  73,  s.  62,  post. 

(6)  23  & 24  Viet.  c.  64,  s.  1. 

(7)  Ibid.  s.  2. 

(8)  25  & 26  Viet.  c.  100,  s.  1. 

(9)  Ibid.  s.  3. 

(10)  15  & 16  Viet.  c.  85. 

(11)  16  & 17  Viet.  c.  134. 


(12)  17  & 18  Viet.  c.  87. 

(13)  18  & 19  Viet.  c.  128. 

(14)  20  & 21  Viet.  c.  81. 

(15)  22  Viet.  c.  1. 

(16)  23  & 24  Viet.  c.  64. 

(17)  25  & 26  Viet.  c.  100. 

(18)  34  & 35  Viet.  c.  33. 

(19)  43  & 44  Viet.  c.  41. 

(20)  44  & 45  Viet.  c.  2. 

(21)  48  & 49  Viet.  c.  21* 

(22)  59  & 60  Viet.  c.  14. 
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The  Burial  Act,  1855,  contained  a saving  clause  for  the  powers,  &c.,  of 
the  local  board  of  health  of  a borough  which  had  been  constituted  a 
burial  board ; 1 and  gave  the  powers  conferred  by  the  Burial  Acts  upon 
burial  boards  to  any  local  board  of  health  acting  as,  or  created  a board 
by  a local  Act.2 

The  town  council  of  a borough  may  have  the  powers  of  a burial  board 
conferred  upon  them  by  the  Privy  Council  for  the  purpose  of  providing 
burial  grounds  for  parishes  wholly  or  partly  in  the  borough,  whose  burial 
grounds  have  been  closed  by  order  in  council ; 3 and  the  Burial  Act,  1857, 
authorized  the  Privy  Council  to  constitute  a local  board  or  improvement 
commissioners  the  burial  board  for  their  district  in  certain  cases.4 

With  regard  to  the  adoption  and  execution  of  the  Burial  Acts  in  rural 
parishes,  see  the  provisions  of  the  Local  Government  Act,  1894.5 


24  & 25  Viet.  c.  61,  s.  21. 

Any  urban  authority  constituted  a burial  board  may  from 
time  to  time  repair  and  uphold  the  fences  surrounding  any 
burial  ground  which  has  been  discontinued  as  such  within 
their  jurisdiction,  or  take  down  such  fences  and  substitute 
others  in  lieu  thereof,  and  shall  from  time  to  time  take  the 
necessary  steps  for  preventing  the  desecration  of  such  burial 
ground  and  placing  it  in  a proper  sanitary  condition ; and 
they  may  from  time  to  time  pass  bye-laws  (subject  to  the 
provisions  of  this  Act)  for  the  preservation  and  regulation  of 
all  burial  grounds  within  their  jurisdiction ; and  the  expense 
of  carrying  this  section  into  execution  may  be  defrayed  out 
of  any  rates  authorized  to  be  levied  by  any  urban  authority 
constituted  a burial  board. 


Note. — Maintenance  of  closed  Burial  Grounds. — With  regard  to  burial 
grounds  belonging  to  parishes  or  burial  board  districts,  it  is  enacted  by 
the  Burial  Act,  1855,  that  “in  every  case  in  which  any  order  in  council 
has  been  or  shall  hereafter  be  issued  for  the  discontinuance  of  burials  in 
any  churchyard  or  burial  ground,  the  burial  board  or  churchwardens 
[parish  council 6],  as  the  case  may  be,  shall  maintain  suc-h  churchyard  or 
burial  ground  of  any  parish  in  decent  order,  and  also  do  the  necessary 
repair  of  the  walls  and  other  fences  thereof,  and  the  costs  and  expenses 
shall  be  repaid  by  the  overseers,  upon  the  certificate  of  the  burial  board 
or  churchwardens,  as  the  case  may  be,  out  of  the  rate  made  for  the  relief 
of  the  poor  of  the  parish  or  place  in  which  such  churchyard  or  burial 
ground  is  situate,  unless  there  shall  be  some  other  fund  legally  charge- 
able with  such  costs  and  expenses.”  7 

Building  on  disused  Burial  Grounds. — The  erection  of  buildings  on 
disused  burial  grounds  is,  subject  to  certain  exceptions,  prohibited  by  the 
Disused  Burial  Grounds  Act,  1884, 8 as  amended  by  the  Open  Spaces 
Act,  1887.9 

Bye-laws. — With  regard  to  the  making  and  confirmation,  &c.,  of  bye- 
laws, see  sects.  182-183. 


(1)  18  & 19  Viet.  c.  128,  s.  19. 

(2)  Ibid.  s.  20. 

(3)  17  & 18  Viet.  c.  87,  ss.  1,  2.  < 

(4)  20  & 21  Viet.  c.  81,  s.  4. 

(5)  56  & 57  Viet.  c.  73,  ss.  7,  53, 

post. 


(6)  Ibid.  s.  6 (1, 6),  post. 

(7)  18  & 19  Viet.  c.  128,  s.  18. 

(8)  47  & 48  Viet.  c.  72,  post. 

(9)  50  & 51  Viet.  c.  32,  s.  4, 

post.  \ 
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26  & 27  Viet.  c.  17,  s.  6. 

Where  any  local  government  district  or  any  other  place  is 
surrounded  by  or  adjoins  a highway  district  constituted  under 
the  Highway  Acts,  such  first-mentioned  district  or  other 
place  shall,  for  the  purpose  of  any  meeting  of  the  highway 
board,  be  deemed  to  be  within  such  highway  district. 

Note. — Place  of  Meeting  of  Highway  Board. — The  Local  Government 
Act  (1858)  Amendment  Act,  1861, 1 which  provided  that  the  orders  form- 
ing a highway  district  should  state  the  place  at  which  the  first  meeting 
of  the  highway  board  was  to  be  held  in  the  district , was  repealed  by  the 
Highway  Act,  1864.2  Local  authorities,  in  the  absence  of  express  pro- 
vision enabling  them  to  exercise  their  powers  beyond  the  limits  of  their 
jurisdiction,  are  confined  to  those  limits.3 
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29  & 30  Viet.  c.  90,  s.  44. 

When  the  district  of  a burial  board  is  included  in  or  con-  Povver  of 
terminous  with  the  district  of  an  urban  authority,  the  burial  ^urial  boards 
board  may,  by  resolution  of  the  vestry,  and  by  agreement  °f  J,o  transfer aseS 
the  burial  board  and  urban  authority,  transfer  to  the  urban  their  powers 
authority  all  their  estate  property  rights  powers  duties  and  to  urban  au- 
liabilities ; and  from  and  after  such  transfer,  the  urban  thority. 
authority  shall  have  all  such  estate  property  rights  powers 
duties  and  liabilities  as  if  they  had  been  duly  appointed  a 
burial  board  under  the  Burial  Acts  for  the  time  being  in 
force. 


Note. — Transfer  of  Powers  of  Burial  Boards. — binder  the  original 
enactment  the  transfer  here  mentioned  could  only  be  made  when  the 
districts  were  conterminous.  By  the  Local  Government  Act,  1894,  the 
Burial  Acts  are  not  to  be  adopted  for  any  part  of  an  urban  district 
without  the  approval  of  the  district  council;  and  where  there  is  an  exist- 
ing burial  board  in  an  urban  district,  or  part  of  an  urbau  district,  the 
council  may  by  resolution,  without  the  consent  of  the  vestry  or  of  the 
burial  board,  take  over  the  powers,  duties,  property,  debts,  aud  liabilities 
of  that  board.4 

Where  a burial  board  district  was,  on  the  “appointed  day,”  under  the 
Local  Government  Act,  1894,  partly  in  an  urban  and  paitly  in  a rural 
district,  the  functions  of  the  board  are,  until  other  provision  is  made,  to  be 
exercised  by  a joint  committee  of  the  district  council  and  parish  councils 
or  meetings.5 

The  concluding  part  of  the  above  section  is  amended  in  the  re-enactment. 


29  & 30  Viet.  c.  90,  s.  51. 

[ Power  to  reduce  penalties  imposed  by  Quarantine  Act , 1825. 6] 

Note. — Quarantine. — This  and  the  following  clause  and  the  Quarantine 
Act,  1825,  to  which  they  referred,  are  repealed  by  the  Public  Health  Act, 
1896.7 

With  regard  to  the  importation  of  infected  cattle,  see  the  provisions  of 
the  Diseases  of  Animals  Act,  1894, 8 under  which  the  Privy  Council, 
county  councils,  and  municipal  corporations  have  various  powers  and 
duties. 


(1)  25  & 26  Yict.  c.  61,  s.  6,sub-s.  5. 

(2)  27  & 28  Viet.  c.  101,  s.  10. 

(3)  See  Haywood  v.  Lowndes,  ante , 

p.  40. 

(4)  56  & 57  Yict.  c.  73,  s.  62,  post. 


(5)  Ibid.  s.  53  (2),  and  see  the  note 
thereto. 

(6)  6 Geo.  4,  c.  78. 

(7)  59  & 60  Yict.  c.  19,  post. 

(8)  57  & 58  Yict.  c.  57. 
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29. & 30  Yict.  c.  90,  s.  52. 

[. Description  of  vessels  within  provisions  of  Quarantine  Act > 
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35  & 36  Viet.  c.  79,*  s.  34. 

Where  in  any  local  Acts  the  consent,  sanction,  or  confirma- 
tion of  one  of  Her  Majesty’s  Principal  Secretaries  of  State  is 
required  with  respect  to  the  borrowing  of  any  money,  to  the 
giving  effect  to  any  bye-laws,  or  to  the  appointment  of  any 
officer  for  sanitary  purposes,  the  consent,  sanction,  or  con- 
firmation of  the  Local  Government  Board  shall  be  required 
instead  of  that  of  the  Secretary  of  State. 

The  consent  of  the  Local  Government  Board,  and  not  that 
of  the  Treasury,  shall  be  required  to  the  borrowing  of  money 
for  the  purposes  of  the  Baths  and  Washhouses  Acts. 

If  any  question  arises  as  to  what  are  sanitary  purposes 
within  the  meaning  of  this  section,  the  determination  of  the 
Local  Government  Board  on  such  question  shall  be  con- 
clusive. 

Note. — Baths  and  Washhouses. — The  Baths  and  Washhouses  Acts, 
1816,  1817,  are  set  out  at  length  in  the  latter  part  of  this  book.  With 
regard  to  the  power  to  borrow  money  for  the  purposes  of  these  A cts,  see 
the  Act  of  1816.2 

Sanitary  Purposes  — These  are  defined  by  sect.  4 to  mean  any  object  or 
purposes  of  the  Sanitary  Acts. 

With  regard  to  the  meaning  of  the  expression  “The  Sanitary  Acts,’5* 
see  the  note  at  the  commencement  of  this  schedule.3 

35  & 36  Viet.  c.  79,  s.  35. 

The  powers  and  duties  of  the  Board  of  Trade  under  the 
Alkali  Act,  1863,  and  any  Act  amending  the  same,  and  under 
the  Metropolis  Water  Acts,  1852  and  1871,  shall  be  exercise- 
able  and  performed  by  the  Local  Government  Board,  and 
“ the  Local  Government  Board  ” shall  be  deemed  to  be 
substituted  for  “ the  Board  of  Trade  ” wherever  the  latter 
expression  occurs  in  the  said  Acts. 

Note. — Alhali  Acts. — The  Alkali  Acts,  1863,  1868,  and  1874,  are 
repealed  by  the  Alkali,  &c.,  Works  Regulation  Act,  1881.4 

Metropolis  Water  Acts. — The  Acts  of  1852  and  1871 5 as  amended  and 
extended  by  the  Metropolitan  Water  Act,  1897  6 deal  with  the  purity  and 
sufficiency  of  supply  of  water  not  only  in  the  metropolis  but  throughout 
the  limits  of  supply  of  the  metropolitan  water  companies  which  extend 
in  many  cases  beyond  the  metropolis.7 

The  above,  the  next  preceding,  and  the  next  following  re-enactments 
still  apply  to  London.8 

(1)  6 Geo.  4.  c 78.  Viet.  c.  113. 

(2)  9 & 10  Viet.  c.  74,  s.  21,  post.  (6)  60  & 61  Viet,  c,  56. 

(3)  Ante,  p.  767.  (7)  See  ante,  p.  126. 

(4)  44  & 45  Viet.  c.  37,  s.  30,  post.  (8)  See  ante,  p.  768. 

(5)  15  & 16  Viet.  c.  84 ; 34  & 35 
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35  & 36  Viet.  c.  7.9,  s.  36. 
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All  powers,  duties,  and  acts  vested  in,  imposed  on,  or  Transf  of 
required  to  be  done  by  or  to  one  of  Her  Majesty’s  Principal  powTrs^od 
Secretaries  of  State  by  the  several  Acts  of  Parliament  relating  duties  of 
to  highways  in  England  and  Wales,  and  to  turnpike  roads  Secretary  of 
and  trusts  and  bridges  in  England  and  Wales,  shall  be  State  under 
imposed  on  and  be  done  by  or  to  the  Local  Government  Board,  Turnpike  ^cts 
subject  to  the  conditions,  liabilities,  and  incidents  to  which  t0  Local 
such  powers,  duties,  and  acts  were  respectively  subject  Government 
immediately  before  the  passing  of  the  Public  Health  Act,  Board. 

1872,  or  as  near  thereto  as  circumstances  admit. 


Note. — Law  relating  to  Highways. — For  tbe  Acts  relating  to  highways, 
the  reader  is  referred  to  the  work  on  the  subject  by  the  late  Mr.  W.  C. 
Glen  and  the  editor  of  the  present  work. 


35  & 36  Viet.  c.  79,  s.  37. 

All  inspectors,  clerks,  and  other  officers  who  are  by  virtue  Transfer  of 
of  section  thirty-seven  of  the  Public  Health  Act,  1872,  ^ce”  1 to 
attached  to  and  under  the  control  of  the  Local  Government 
Board,  shall  hold  their  offices  and  places  upon  the  same  terms 
and  conditions,  and  shall  have  the  same  powers,  privileges, 
and  immunities  with  respect  to  the  performance  of  their 
duties,  as  if  this  Act  had  not  passed. 

The  Local  Government  Board  may  by  order  distribute  the 
business  to  be  performed  under  the  Local  Government  Board 
amongst  such  officers  and  persons  in  such  manner  as  the 
Local  Government  Board  may  think  expedient. 

Note. — Officers  of  Local  Government  Board. — The  section,  which  is 
here  re-enacted  with  amendments,  originally  enacted  that,  “ all  inspectors, 
clerks,  and  other  officers  employed  in  or  about  the  execution  of  the  powers 
and  duties  transferred  by  virtue  of  the  provisions  of  this  Act  to  the  Local 
Government  Board  ( i.e . by  virtue  of  sections  31,  35,  and  36  re-enacted 
above),  shall,  from  and  after  such  transfer,  be  attached  to  and  under  the 
control  of  the  Local  Government  Board.” 1 These  are  not  local  officers, 
but  officers  connected  with  the  public  departments  in  London,  which 
were  transferred  to  the  Local  Government  Board ; see  the  relative  pro- 
visions in  the  Local  Government  Board  Act  of  1871.2 

35  & 36  Viet.  c.  79,  s.  38. 

Notwithstanding  anything  contained  in  any  Act  of  Par-  Salary  of 
liament  now  in  force,  there  shall  be  paid  out  of  moneys  to  be  medical  officer, 
provided  by  Parliament  to  the  medical  officer  of  the  Local 
Government  Board  such  salary  as  the  Treasury  may  from 
time  to  time  determine. 

Note. — Medical  Officer  of  Local  Government  Board. — The  section  here 
partly  re-enacted  recited  that  the  medical  officer  of  the  Privy  Council  had 

(1)  35  & 36  Viet.  c.  79,  s.  37.  (2)  34  & 35  Yict.  c.  70,  s.  6,  post 


38  & 39  Viet, 
c.  55. 
Sched.  V., 
Part  III. 


Orders  of  the 
Local  Govern- 
ment Board, 
how  to  be 
published. 


776  The  Public  Health  Act , 1875.  [Sched.  V.] 

under  and  by  virtue  of  the  sixth  section  of  the  Local  Government  Board 
Act,  1871, 1 been  attached  to  the  Local  Government  Board. 

By  the  Public  Health  Act,  1858, 2 the  medical  officer’s  salary  was 
formerly  limited  to  1500Z.  per  annum. 


35  & 36  Viet.  c.  79,  s.  48. 

Every  general  order  of  the  Local  Government  Board,  made 
in  pursuance  of  the  Poor  Law  Amendment  Act,  1834,  and  the 
several  Acts  amending  the  same,  shall  be  published  in  the 
London  Gazette , and  when  so  published  shall  take  effect  in 
like  manner,  and  shall  be  of  as  much  force  and  validity  as  any 
general  order  of  the  Poor  Law  Board  made  and  sent  in  the 
manner  prescribed  by  the  last-mentioned  Acts,  and  no  further 
proceeding  shall  be  necessary  in  such  behalf;  and  as  regards 
any  single  order  of  the  said  Board,  made  in  pursuance  of  the 
said  last-mentioned  Acts,  it  shall  not  be  necessary  henceforth 
to  send  a copy  thereof  to  the  clerk  to  the  justices  of  the  petty 
sessions. 

Note. — Orders  of  Local  Government  Board. — The  orders  of  the  Poor 
Law  Commissioners  were  required  to  be  sent  to  overseers,  guardians,  and 
clerks  to  justices.3  They  may  be  removed  into  the  Queen’s  Bench  by 
certiorari .4  Disobedience  to  such  orders  is  punishable  summarily,  or  on 
a third  offence,  by  indictment.5 

(1)  34  & 35  Viet.  c.  70,  s.  6.  (T)  Rid.  s.  105. 

(2)  21  & 22  Viet,,  c 97,  s.  4.  (5)  Ibid.  s.  98. 

(3)  4 & 5 Will.  4,  c.  76,  s.  18. 
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A. 

ABANDONMENT — of  Building  plans,  3 5 6— Prescriptive  right,  68. 

ABATEMENT— of  Election  petition,  1181 — of  Nuisances,  187;  see 
also  Nuisances. 

ABATTOIRS  in  Paris— Report,  as  to,  386 — see  also  Slaughter -houses. 

ABODE — Meaning  of  place  of,  608,  751 — see  also  Residence. 

ABSENCE — from  Meetings,  disqualification  by  reason  of,  1658 ; meaning 
of,  1665. 

ABSTRACT — of  Accounts,  554,  557,  562,  1676,  1893 — Returns  as  to 
rates,  &c.,  to  be  laid  before  Parliament,  922. 

ABUTTING — Meaning  of,  310. 

ACCEPTANCE — of  Office,  on  election,  1669, 1971 ; forms  of  declaration, 
1972,  1997;  non-acceptance  creates  casual  vacancy,  1973;  by  parish 
councillor,  1696. 

ACCESS — to  Esplanade,  374 — to  Premises,  bye-laws  as  to  secondary 
means  of,  1442  ; injury  to  footway  in  exercising  right  of,  294— to  Sewer, 
implied  right  of,  59 — to  Water  meters,  134 — see  also  Admission. 

ACCIDENT — Gas  lamps  damaged  by,  851 — on  Highway,  through 
negligence  of  local  authority,  676,  677,  680,  681,  682 — to  Sewer,  caused 
by  storm,  76 — to  Water  supply,  928. 

ACCOMMODATION — for  Fruit  and  vegetable  pickers,  bye-laws  as  to* 
1162— for  Hop-pickers,  bye-laws  as  to,  689 — in  Hospitals,  memor- 
anda of  local  government  board  upon,  1754,  1885 — for  Weighing  cattle 
in  markets,  1296 — for  Working  classes,  displaced  by  improvement 
scheme,  1463,  1477;  standing  order  as  to  provision  to  be  made  for,  415, 
2014,  2015. 

ACCOUNTABILITY — of  Officers,  under  Companies  Clauses  Act,  785. 

ACCOUNTS — Falsification  of,  553 — Fraudulent,  punishment  for 
keeping,  553 — Share  of  spending  authority  in  grant  under  Agricultural 
Kates  Act,  how  brought  into,  1730. 

in  relation  to  Allotments,  1318,  1457 — Baths  and  wash- 
houses expenses,  826,  828 ; audit,  828 — Burial  board,  expenses  of 
urban  authority  acting  as,  771 ; audit,  771 — Cemetery  expenses,  897 — 
Charities,  1607,  1609 — Committees,  1676 — District  councils,  1676  ; 
audit  of,  1676;  inspection  of,  1677 — Electric  lighting  expenses,  1208 
— Gas-works  expenses,  948 — Highway  rate  of  urban  authority  to  be 
audited,  but  not  verified  before  justices,  515 — Local  authorities ; Audit, 
[Index]  1 


2 


Index. 


ACCOUNTS — continued. 

in  boroughs,  553,  in  other  urban  districts,  554  ; audited  accounts  not  to 
be  re-opened,  564 ; Deposit  for  public  inspection,  5 5 5 ; Local  government 
board  may  prescribe  form  of,  1125,  1126  ; Penalties,  555,  556;  Publica- 
tion of  abstract,  557,  562,  1676,  1888  ; Report  by  auditor,  557,  562,  1676, 
1888;  Time  for  making  up  accounts,  550 — Local  boards,  order  of  local 
government  board  for,  1773 — Main  roads,  1109 — Municipal  corpora- 
tions, 1170;  audit,  1169,  1170;  audit  by  district  auditor  in  certain  cases, 
553 — Museums  and  gymnasiums,  1315 — Officers  of  local  authority, 
1676  ; audit,  564 ; punishment  for  destroying  or  falsifying  accounts,  463, 
465,  553  ; summary  proceedings  on  failure  to  render  account,  463,  464 — 
Overseers,  audit,  562 — Parish  council,  1676 — Parish  meeting, 
1676 — under  Private  Street  Works  Act,  1566 — Public  library  expenses, 
J55  3,  1570;  audit,  1553,  1570;  inspection,  1553 — Public  works  loan 
commissioners,  1022. 

ACCRETIONS — from  the  Sea,  annexed  toadjoining  parish,  n;  piers  not 
deemed  to  be,  11. 

ACCUMULATIONS — Nuisance  from,  167 — Offensive,  in  urban 

district,  1 20 — Penalty  not  imposed  in  case  of  necessary  manufactures, 
&c.,  168,  177. 

ACID — Alkali  waste  to  be  kept  apart  from,  1147 — Calculation  of  amount 
of,  in  cubic  feet  of  air,  1152 — see  also  Alkali  works.', 

ACQUIESCENCE— in  Nuisance,  216,  222. 

ACT  of  God — Meaning  of  the  expression,  76,  680. 

of  Parliament — Acting  on  the  spirit  of,  202 — Citation  of,  1403 

— Collective  titles  of  Acts,  1 — Commencement  of,  696,  1404 — 
for  Confirmation  of  provisional  order,  to  be  deemed  a public  general 
Act,  644 — Effect  of,  on  agreement,  92,  523  ; effect  of  repeal  of,  1398, 
1404,  1405 — Evidence  of,  256 — Incorporated,  construction  of,  689, 
tee  Incorporation  of  Acts — Local,  conflicting  with  general,  659  ; repeal 
or  amendment  of,  by  provisional  order,  658 — Rules  as  to  construction  of, 
I397>1398 — Sanitary,  see  Sanitary  Acts. 

ACTION— against  Inhabitants  of  parish,  288 ; by  the  inhabitants,  41. 

against  Local  authority — Compromise  of,  not  a contract 

requiring  common  seal,  399 — Liability  to,  in  a case  of  an  informal 
notice  to  pave  street,  309 ; in  case  of  negligence,  6 75  ; in  case  of  wrong- 
ful act  of  officer,  229 — Limitation  of  time  for,  1574 — Members  and 
officers  not  personally  liable  to,  603 — Venue  for,  removal  of  restriction 
as  to,  1580. 

against  Person  acting  in  execution  of  statute  or  public  duty, 

restrictions  on,  1574- 

against  Surveyor  of  highways,  for  debt  due  from  predecessor, 

268. 

in  respect  of  Abstraction  of  water,  from  spout  on  highway, 

140 ; from  stream,  704 ; from  underground  courses,  709 — Award  of 
arbitrator,  427,  674 — Breach,  of  contract  not  under  seal,  401 ; of  implied 
warranty,  309;  of  undertaking  to  obtain  sanction  for  loan,  405 — Cause 
of  action,  for  which  compensation  is  payable  or  a statutory  remedy  is 
applicable,  204,  205,  320,  567,  674;  continuing  cause  of  action,  1574, 1580 
— Cleansing  sewers,  78,  79 — Damage  by  exercise  of  statutory  powers, 
352 — Delay,  caused  by  local  authority,  in  execution  of  contract,  405— 
Diversion,  of  artificial  stream,  706;  of  sewer,  682 — Expenses  in 
relation  to  nuisances,  203  ; expenses  recoverable  summarily,  not  main- 
tainable, 204, 205— Extraordinary  traffic  on  highway,  1750— Fences 
to  footway,  292  ; fences  in  market,  843— Fire-plugs,  causing  accident, 
143  ; not  being  supplied  with  water,  144— Gas-pipes  injured  by  steam 
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A C TI  ON — continued. 

roller,  6 7 7 — Highway,  ejectment  or  trespass  may  be  brought  by  owner 
of  soil,  282  ; in  case  of  neglect  to  repair,  287,  288,  680 — Inundations, 
97 — Libel,  by  publishing  medical  officer’s  report,  730 — Malicious 
prosecution,  against  corporation,  604 — Money  paid  to  local  authority 
under  mistake,  1577 — Negligence  of  contractor,  605  ; negligence  in 
executing  statutory  powers,  675,  1577 — Nuisance,  causing  private 
injury,  605  ; consent  of  Attorney-General,  when  necessary,  208 ; summary 
proceedings  inadequate,  207 — Nuisances,  from  arsenic  discharged  into 
stream,  223;  brick-burning,  219;  fellmonger,  215,  216;  manufactories, 
147,  148;  smelting,  222;  smoke,  180,  222;  tobacco-mill,  223 — Penalty, 
consent  of  Attorney-General,  when  necessary,  570;  interrogatories  cannot 
be  administered  in,  571;  limitation  of  time  for  commencement  of,  460, 

i 571 — Pollution  of  water,  66,  148,  706;  by  gas  washings,  145 ; by  lead 

ore  washings,  91;  by  sewage,  65,  66 — Private  improvement  expenses 
under  local  Act,  319 — Salary,  446 — Sewer  grid  broken  in  highway, 
681 — Slander  uttered  at  county  council  meeting,  730 — Subsidence, 
of  highway,  283 ; of  private  lands,  683 — Trees  overhanging  highway, 
681 — Ventilating  shaft  of  sewer  negligently  constructed,  78 — Water 
rates,  980;  water  supply  insufficient  for  extinguishing  fire,  144. 

ADDRESS — of  Notice  to  owner  or  occupier  of  premises,  607 — of  Printer 
and  publisher  of  election  placards,  to  be  stated  on  the  placards,  1249. 

ADJOINING — District;  Agreement  for  communication  of  sewers  with 
those  of,  91,  agreement  for  supply  of  water  to,  135  ; Offensive  ditch  on 
boundary  of,  118  ; Works  may  be  executed  in,  by  local  authority,  630, 
see  also  District — Premises,  rights  of  drainage  between,  5 7,  58. 

ADJOURNMENT — of  Appeal,  by  quarter  sessions,  612 — Meetings, 
of  Joint  board,  734 ; of  Local  board,  728 ; of  Owners  and  ratepayers,  754  ; 
of  Vestry,  &c.,  by  chairman,  729,  notice  of  the  adjourned  meeting  need 
not  be  given,  729. 

ADJUSTMENT — of  Accounts  on  alteration  of  district,  &c.,  under  Public 
Health  Act,  623 — Powers,  property,  &c.,  on  incorporation  of  new  borough, 
1194 — of  Property,  liabilities,  &c.,  under  Local  Government  Act,  1888, 
1367,  1368;  under  Local  Government  Act,  1894,  1654,  1675,  1681 — 
Rights  over  commons  by  provisional  order  under  Commons  Act,  1030. 

ADMIRALTY — Saving  for  property  of,  696. 

ADMISSION — of  Constable  to  premises  in  case  of  nuisance,  205,  206 — 
of  Local  ; authority  or  officers  to  premises  in  case  of  nuisance,  200 ; 
order  of  justice  for,  200 ; penalty  for  disobeying  the  order  for,  203 — of 
Local  authority  to  premises,  to  examine  water  meter,  134;  to  examine 
as  to  water  supply  in  rural  sanitary  district,  1100 — of  Officer  of  local 
authority,  form  of  order  for, .761 ; of  officer  as  to  common  lodging-house, 
160 — of  Public,  to  libraries  and  museums,  1548  ; to  recreation  ground, 
3 72 — see  also  Entry. 

ADOPTION  of  Acts — Baths  and  Wash-houses  Acts,  by  urban  autho- 
rity, 45,  by  vestry,  &c.,  of  parish,  827 — Housing  of  the  Working  Classes 
Act,  Part  III.,  1483 — Infectious  Disease  Notification  Act,  1411 ; In- 
fectious Disease  Prevention  Act,  1424, 1425 — Museums  and  Gymnasiums 
Act,  1513 — Private  Street  Works  Act,  1558 — Public  Health  Acts 
Amendment  Act,  1433 — Public  Improvement  Act,  376;  Public 
Libraries  Act,  1543-1545,  in  London,  1553,  1554?  m urban  district,  1569 
— see  also  Adoptive  Acts. 

of  Maintenance — of  Bridge,  by  county  council,  mi,  1330, 

over  canal,  railway,  or  tramway,  274 — of  Highway,  under  Highway 
Act,  1835,  1630,  under  Highway  Act,  1862,  1630 — of  Street,  325,  1449, 
1565 — of  Turnpike  road,  279. 

1—2 
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ADOPTION  of  Rules — as  to  Elections,  by  improvement  commissioners, 

466. 

ADOPTIVE  Acts — Adoption  of,  by  parish  meeting,  1594,  demand  of 
poll,  1695,  notice  of  parish  meeting,  1695  ; in  urban  district,  1679,  1680 
— Alteration  of  areas  under,  1673,  1674 — Borrowing  for  purposes 
of,  by  parish  council,  1605,  in  case  of  Burial  Acts  carried  out  by  joint 
committee,  1 741 — Demand  note  to  show  proportion  of  rate  levied  for, 
1604 — Execution  of,  by  parish  council,  1595 — Expenditure  under, 
by  parish  council  not  limited,  1604;  by  parish  meeting,  limited,  1613 — 
Incidence  of  rates  under,  1595 — Joint  committees  for  execution  of, 
16  7 b 1741 — Meaning  of,  1594,  1595 — Transfer  of  powers  of  existing 
authorities  under,  1595,  1673,  1679;  of  powers  of  vestry,  1595,  meaning 
of  vestry  for  this  purpose,  1595. 

ADULTERATION — of  Food,  repeal  of  Acts,  976,  see  Sale  of  Food  and 
Drugs  Act — Meal,  flour,  and  bread,  2 2 7 — Seeds,  9 76. 

ADVANCES — for  Private  improvements,  rent-charge  may  be  granted 
for,  546 — see  also  Borrowing , Loans. 

ADVERTISEMENT — of  Abstract  of  audited  accounts,  557,  562,  1676, 
1888 — Annual  report  of  urban  authority,  472 — Application  intended 
to  be  made,  for  confirmation  of  bye-laws,  441 ; for  provisional  order  for  com- 
pulsory purchase  of  land,  413;  for  provisional  order  under  Commons 
Act,  1033  ; for  provisional  order  under  Gas  and  Waterworks  Facilities 
Acts,  936,  940 — Audit,  555 — Claim  to  inclose  a common,  1044 — Local 
inquiry,  under  Commons  Act,  1035 — Market  about  to  be  opened,  836 
— Meeting,  for  charging  legal  or  parliamentary  costs  on  funds  of 
urban  authority,  967  ; for  passing  resolution  of  owners  or  ratepayers,  753 
— Provisional  order,  made  under  Gas  and  Waterworks  Facilities  Acts, 
937,  941 ; proposed  to  be  made  under  Public  Health  Act,  643 — Reser- 
voir intended  to  be  constructed,  129 — Resolution  of  owners  and  rate- 
payers, 755 — Scheme  under  Housing  of  the  Working  Classes  Act,  1461 
— Settlement  of  dispute  as  to  boundaries  of  district,  626 — Sewage 
works  without  district  of  local  authority,  99. 

Hoarding,  not  a “ building,”  346 — Interest  in 

newspaper  containing,  does  not  disqualify  for  office,  1 65  8. 

ADVERTISING-  Stations  (Rating)  Act,  1889,  1394 — License  for 

advertisements  on  hoardings,  1395 — Rating  land,  &c.,  used  for  adver- 
tising, 1394,  1395. 

AFFAIRS  of  the  Church— Definition  of,  1687— Savings  for,  in  Local 
Government  Act,  1894,  1592,  1596,  1611,  1612. 

AFFIRMATION — Oath  includes,  1397. 

AGENCY— at  Elections,  1183. 

AGENT— of  Candidate;  counting  agent,  1964;  polling  agent,  1933, 
1981,  2004;  returning  officers  and  others  not  to  act  as,  1955;  see  also 
counting  agent , Polling  agent — County  council  may  employ  district 
council  as,  168c— of  Owner,  owner  liable  for  nuisance  created  by,  223  ; 
receiving  rack-rent,  to  be  treated  as  owner,  6. 

AGGRIEVED  Person — Meaning  of  the  term,  571— Prosecutions  by, 

570- 

AGREEMENTS — with  respect  to  Adjustment  of  property  and  liabilities, 
1368,  1681 — Bridges  on  canals,  railways,  &c.,  adopted  by  urban 
authority,  274;  or  to  be  made  at  private  expense,  274;  with  respect  to 
improvement,  reconstruction,  &c.,  of  bridges,  county  councils  and  highway 
authorities  may  make,  1523 — Compromise  of  action,  not  a contract 
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AGREEMENTS — continued. 

requiring  the  common  seal,  399 — Dedication  of  highway  by  local 
authority,  325 — Earth,  to  be  supplied  for  earth  closets,  103 — Hackney- 
carriage  fare,  when  not  to  be  binding,  914 — Joint  public  library,  1550, 
adjustment  on  termination  of  agreement,  1555 — Private  improvement 
expenses,  construction  of,  588  ; recovery  of  sums  due  uuder,  580 — Public 
Health  Act  not  to  affect,  204,  322 — Rates  to  be  paid  by  owners  to  over- 
seers, 532 — Roads,  to  be  broken  up  by  gas  company,  367  ; to  be  made 
at  private  expense,  271;  to  be  maintained,  watered,  &c.,  by  urban 
authority,  276 — Sewage,  to  be  supplied  by  local  authority,  88 ; contribu- 
tions may  be  paid  by  the  local  authority,  93 — Sewers,  connected  with 
drains  of  houses  without  the  district,  82 ; connected  with  sewers  of 
another  district,  9 1 ; constructed  in  adjoining  district,  5 1 ; covenants 
relating  to  sewers,  how  affected  by  alteration  of  the  law,  gr,  92 — Special 
case  to  be  stated  on  appeal  to  quarter  sessions,  615 — Stamp  duty  on, 
394 — Transfer  to  local  authority,  of  powers  of  burial  board,  773  ; of  gas 
undertaking,  370  ; of  market,  383  ; of  waterworks,  138 — Turnpike  road 
to  be  maintained  by  urban  sanitary  authority,  2 76 — Water  to  be  supplied 
by  local  authority  ; to  Baths  and  wash-houses,  142  ; for  Fire-plugs,  142  ; 
to  Manufacturers,  142;  to  Neighbouring  district,  135;  to  Private  con- 
sumers, 134,  penalty  for  using  the  water  contrary  to  agreement,  930; 
Provision  for  cases  where  earth  closet  is  used,  103 ; Supply  by  meter, 
134;  for  Trading  purposes,  142;  to  Universities,  144 — Water  to  be 
supplied  by  owner  of  limited  interest  in  land,  1065,  1066 — Works  to  be 
executed  by  local  authority  in  adjoining  district,  630— see  also  Contracts . 

AGRICULTURAL  Gangs  Act,  1867,  932 — Definitions,  932 — 
Licenses  to  be  obtained  by  gangmasters,  933,  fees  for  licenses,  933, 
renewal  of  licenses,  933,  suspension  of  licenses,  933 — Regulations  for 
agricultural  gangs,  932 — Transfer  of  powers  of  justices  under,  to  district 
councils,  1635  5 to  county  borough  councils,  1638. 


Act. 


Land — Rating  of,  1726,  and  see  Agricultural  Bates 


Purposes — Drainage  of  land  for,  93 — Supply  of 

sewage  for,  93 — Works  for  drainage  for,  saving  clauses,  51,  696, 

Rates  Act,  1726 — Apportionment  of  contribu- 
tions by  spending  authorities,  172  7 — Certificates  of  Local  Government 
Board  as  to  annual  grant  aud  shares  therein,  1727 — Definitions; 
“agricultural  land,”  1731;  “annual  grant,”  1727  ; “ assessable  value,” 
1727;  other  definitions,  1730,  1731 — Exemption  of  agricultural  land 
from  half  of  certain  rates,  1726 — List  of  spending  authorities,  1732 — 
Payment  of  shares  in  annual  grant  to  spending  authorities,  1727,  1730 
— Procedure,  1729 — Regulations  of  local  government  board,  1729, 
1730 — Saving  as  to  limit  on  expenditure  or  rate,  1730 — Separate 
valuation  of  agricultural  land  aud  other  hereditaments,  1728. 

AIR — Bye-laws  may  be  made  with  respect  to  free  circulation  of,  336 — 
Interference  with  access  of,  to  chimney,  not  actionable,  183,  184. 

ALDERSHOT — Local  board  for,  how  constituted,  721 ; saving  for,  1678. 

ALEHOUSE — Meaning  of,  244.  • 

ALIEN — Disqualification  of,  for  election,  1658 ; as  elector,  1636. 

ALKALI  Works  Regulation  Act,  1881,  1146 — Acid  gas  to  be  con- 
densed, 1146;  calculation  of  quantity  of  acid  in  cubic  foot  of  air,  1152 — 
Definition  of  alkali  works,  &c.,  1155 — Inspectors  to  be  appointed. 
1150;  report  of  chief  inspector  to  local  government  board,  1151; 
sanitary  authority  may  apply  for  additional  inspector,  1152 — Local 
government  board  to  exercise  powers  of  board  of  trade,  774 — Nuisance 
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ALKALI  Works  Regulation  Act,  1881  — continued. 

caused  by  works,  chief  inspector  may  take  proceedings,  1148;  sanitary 
authority  may  complain  to  central  authority,  1154 — Plan  of  works  to  be 
furnished  to  chief  inspector,  1151 — Registration  of  works,  1149;  form 
of  application  for  certificate  of  registration,  1150  ; stamp  duty  on  certi- 
ficate, 1150 — Rules  for  workmen  may  be  made  by  owner,  1152 — Waste 
not  to  be  allowed  to  cause  nuisance,  1147;  proceedings  in  case  of 
nuisance,  1148,  1154. 

1892,  1540 — Exemption  of  salt 

works,.  1540 — Extension  of  Acts  to  certain  works,  1540. 

ALLEY — <e  Street  ” includes,  7. 

ALLOTMENTS  Act,  1887, 1309 — Accounts  of  sanitary  authority,  &c., 
1318 — Acquisition  of  land,  1310  ; duty  of  sanitary  authority  to  acquire 
land,  1309 — Allotment  managers,  appointment  of,  1313  ; election  of, 
1316  ; parish  council  substituted  for,  1593 — Application  of  provisions 
of,  to  acquisition  of  land  under  Local  Government  Act,  1894,  1598,  1599, 
1602,  1603  ; adaptation  of  applied  provisions  by  orders  of  local  govern- 
ment board,  1896,  1901,  1905 — Borrowing  money,  1318 — Common 
of  pasture,  scheme  may  be  made  for,  1319 — Costs,  committee  on  pro- 
visional order  bill  empowered  to  award,  1312 — Definitions,  “county 
authority,”  1320;  “land,”  1311,  1321;  “parish,”  1320;  “reasonable 
rent,”  1310;  other  definitions,  1321 — Expenses  and  receipts,  1317;  ex- 
penses to  be  apportioned  among  parishes,  1319 — Improvement  of  land 
acquired,  1313 — Letting  allotments,  1314 — Management  of  allot- 
ments, 1313 — Recovery  of  rent  and  possession,  1315 — Register  of 
tenancies,  1320 — Regulations,  1313;  memorandum  of  local  govern- 
ment board  as  to,  1809  ; model  regulations,  1811 — Representation  to 
sanitary  authority,  1309;  by  parish  council,  1593 — Superfluous  land, 
1318 — Transfer  of  allotments  by  trustees  to  sanitary  authority,  1319. 

■ r 1890,  1455 — Accounts  to  be  kept  by  county 

council,  1457 — Appeal  to  county  council  on  failure  of  sanitary  authority 
to  acquire  land  for  allotments,  1455;  by  parish  council,  1593 — Appli- 
cation of  provisions  of,  to  acquisition  of  land  under  Local  Government 
Act,  1894,  1599;  adaptation  of  applied  provisions  by  orders  of  local 
government  board,  1897,  1903 — Borrowing  by  county  council,  1456 
— Expenses,  1457,  1458 — Inquiries  to  be  held,  1456 — School  rooms 
may  be  used  for  meetings,  1457 — Standing  committee  to  be  appointed 
by  county  council,  1456 — Transfer  of  powers  of  Sanitary  authority  to 
county  council,  1455 ; consequences  of  transfer,  1456 ; retransfer  to 
sanitary  authority,  1457. 

and  Cottage  Gardens  Compensation  for  Crops 

Act,  1887,  1293 — Arbitration,  1294,  1 3 1 6— Compensation  to 
tenant,  1294,  recovery  of  compensation,  1295 — Definitions,  1293. 

for  Field  gardens  and  recreation  grounds,  charity 

commissioners  may  allow  fuel  allotments  to  be  used  as,  1040 ; expenses  of 
clearing,  fencing,  &c.,  1041  ; vesting  of,  in  churchwardens  and  overseers, 
1041 ; see  also  Commons  Act — Hiring  of  land  for,  by  Parish  council, 
1601,  orders  of  local  government  board,  1605,  1895,  powers  of  parish 
council  conferred  on  urban  authorities,  1603  ; by  sanitary  authority, 
1310 — for  Labouring  poor,  may  be  provided  by  provisional  order  for 
regulation  of  common,  1104 — Letting  of,  1313-1316,  1596 — Purchase 
of  land  for,  1310,  1597 — Rating  of,  to  general  district  and  special  sani- 
tary rates,  1517;  to  other  rates,  1726,  1731 ; local  authority  to  be  rated 
in  certain  cases,  1315 — for  Repair  of  highways,  289 — Transfer  to 
parish  council  of,  powers  of  allotment  managers,  &c.,  as  to,  1593;  of 
powers  of  churchwardens  and  overseers  as  to,  1592. 

Rating  Exemption  Act,  1891,  1517— Allotments 

partially  exempted  from  sanitary  rates,  1517. 


Index. 


7 


ALLOWANCE — by  Auditor,  appeal  against,  556;  appeal  to  local 
government  board,  559 ; removal  of,  by  certiorari,  558— by  Justices,  of 
highway  rate,  when  not  necessary,  5 15  ; of  rural  rate,  when  necessary,  529. 

ALLOWANCES — to  Officers  of  urban  authority,  444. 

ALTERATION — of  Areas,  617,  1362,  1364,  1646  ; of  areas  under 
Adoptive  Acts,  1673,  1674 — Article  of  food,  982 — Buildings,  bye-laws 
as  to,  1442 ; urban  authority  may  prescribe  building  line  for,  333 — Bye- 
laws, 430 — Drains,  at  public  expense,  85 — Level  of  street,  332 — 
Local  Acts,  by  order  under  Local  Government  Act,  1888,  1367;  by 
provisional  order,  658,  applications  for  provisional  orders  for,  2016 — 
Mains  for  gas  or  water,  by  urban  authority,  328 — Number  of  district 
councillors,  1364,  1678 — Provisional  orders,  644 — Rate,  by  urban 
authority,  520 — Resolution  of  local  board  with  respect  to  building 
line,  335 — Sewers,  75  ; when  they  interfere  with  navigation  rights,  70 r, 
arbitration  in  such  cases,  714 — Streets,  by  urban  authority,  280,  329, 
331,  332 — Valuation  list,  general  district  rate  affected  by,  495 — 
Works,  may  be  ordered  for  purpose  of  abating  nuisance,  195. 

AMBULANCES — for  Isolation  hospital,  1584 — Local  authority  may 
provide,  236 — Memorandum  of  local  government  board  as  to,  1757 — 
Station  for,  not  a public  building,  351. 

AMENDMENT — of  Local  Act,  by  order  under  Local  Government  Act, 
1888,  1367 ; by  provisional  order,  658 — Poor  rate,  by  quarter  sessions  on 
appeal,  614 — Provisional  order  authorizing  gas  undertaking,  974 — 
Rate,  by  urban  authority,  520;  appeal  in  such  case,  520;  notice  of 
amendment  to  be  given,  520 — Scheme  for  adjustment  of  rights,  &o.,  on 
incorporation  of  new  borough,  1197. 

AMENDS — Tender  of,  in  action  against  person  acting  in  execution  of 
statute  or  public  duty,  1 5 74. 

ANALYSIS  of  Drug  or  Pood — Certificate  of,  983 ; form  of  cer- 
tificate, 985,  993 — by  Commissioners  of  customs,  in  the  case  of  tea, 
991 — by  Inland  revenue  department,  988 — Purchase  for  purpose  of, 
by  medical  officer,  &c.,  983,  in  the  case  of  margarine,  1301,  in  the  case 
of  milk  in  the  course  of  delivery,  1129 ; purchase  by  other  persons,  983  ; 
notice  to  be  given  to  vendor,  984 ; “ prejudice  of  the  purchaser,”  notwith- 
standing that  article  was  only  purchased  for  analysis,  1129 — Transmis- 
sion of  articles,  regulations  for,  985,  988 — see  also  Sale  of  Food  and 
Drugs  Act. 

of  Margarine,  1301. 

of  Milk  in  course  of  delivery,  1129. 

of  Tea  landed  at  a port,  991. 

of  Water  alleged  to  be  polluted,  150. 

ANALYSTS — Appointment  of,  982,  1327,  1356,  1357 — Reports  to  be 
made  to  local  government  board  by,  986 ; form  of  report,  986. 

ANATOMY — Act  for  regulating  schools  of,  266. 

ANIMAL— Charcoal,  nuisance  caused  in  making,  223,  224. 

ANIMALS — Bye-laws  as  to  keeping,  114 — Contagious  diseases  of, 
1280 — -Cruelty  to,  900,  908 — Injured,  slaughter  of,  by  police,  1702 — 
Keeping  of,  when  to  be  deemed  a nuisance,  167;  keeping  places  for 
baiting,  penalty,  908 — Unfit  for  food,  exposed  for  sale,  225. 

ANNEXATION — of  Extra-parochial  places,  sea-shore,  &c.,  to  parishes, 
n-13. 
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ANNUAL — Grant,  under  Agricultural  Kates  Act,  distribution  of,  1727, 
1730;  meaning  of,  1727:  payment  of,  1727;  shares  of  spending  authori- 
ties, how  computed,  1727,  1728 — Elections,  see  Election — Instal- 
ments, certain  expenses  may  be  made  payable  by,  580 — Meeting  of 
local  authority,  466,  733 — Payments,  in  respect  of  drains  from  without 
district,  720 — Report  of  local  authority,  to  local  government  board,  472 
— Returns  as  to  local  taxation,  921,  1074;  abstract  to  be  laid  before 
parliament,  922 — Statement  as  to  loans  required,  no  longer  to  be  made, 
536 — Value,  definition  of,  6,  7. 

ANNUITY — Certificates  under  Housing  of  the  Working  Classes  Act, 
charged  on  premises  as  compensation  to  owner,  1473 ; under  Local 
Loans  Act,  998. 

APPARATUS — for  Disinfecting  bedding,  &c.,  236 — Extinguishing 
fires,  142,  143,  906 — Testing  petroleum,  model  deposited  with  board  of 
trade,  1135,  specification  of,  1136,  stamp  affixed  to,  by  board  of  trade, 
1136. 

APPEAL— in  respect  of  Amendment  of  rate  by  urban  authority, 
520 — Apportionment  of  contributions  of  contributory  places,  525 — 
Auditor’s  disallowances,  &c. ; to  local  government  board,  556,  559, 
instructions  of  local  government  board  as  to,  1 792  ; to  queen’s  bench,  556, 
558 — Borough  rate,  1193 — Closing  or  demolition  order,  under  Housing 
of  the  Working  Classes  Act,  1473 — Conviction,  under  Companies 
Clauses  Act,  789;  under  Corrupt  Practices  Act,  1226;  under  Factory 
Act,  1089  ; under  Sale  of  Food  and  Drugs  Act,  988 — Dismissal  of  in- 
formation, sessions  not  bound  to  entertain,  612,  613 — Expenses  recover- 
able from  owner,  against  decision  of  local  authority,  608 — Nuisance, 
ordered  to  be  abated,  199 — Rate,  evidence  on,  of  profits  of  railway  or 
canal  company,  1512;  for  relief  of  the  poor,  614;  in  rural  district  for 
sanitary  purposes,  529 ; other  rates  made  under  Public  Health  Act,  611 ; 
objection  may  be  raised  by  appeal,  that  property  rated  is  exempt,  502, 
that  rate  is  retrospective,  488 — Reservoir  ordered  to  be  repaired,  927 — 
Water  supply  ordered  to  be  provided  by  owner  in  rural  district,  1098, 
1099. 

to  County  council  on  default  of  sanitary  authority  in  providing 

land  for  allotments,  1455,  1593 — to  Court  of  Appeal,  in  criminal  cases 
does  not  lie,  600,  601 ; nor  where  decision  of  court  appealed  from  is  de- 
clared to  be  final,  60  r ; on  special  case  stated  by  quarter  sessions,  when 
available,  615;  decision  not  binding,  where  there  is  no  appeal,  602  ; leave 
to  appeal,  615 — High  Court  of  Justice,  by  special  case  stated  by  consent, 
615 — Local  government  board,  608  ; ‘costs,  641 — Metropolitan  board 
of  works,  jurisdiction  of  High  Court  was  not  to  be  ousted  by,  202,  203 — 
Quarter  sessions,  notice  of,  611,  613  ; penalty  not  to  be  recovered  on 
proceedings  taken  during  pendency  of,  199 ; under  Public  Health  Acts 
Amendment  Act,  1434;  special  case  may  be  stated  by  the  court,  612, 
614,  or  by  the  parties  before  the  hearing,  615. 

APPEARANCE — of  Local  authority  in  legal  proceedings,  595. 

APPELLATE  Jurisdiction  Act — Right  of  appeal  in  certain  cases 
taken  away  by,  601. 

APPLICATION — of  Balances  of  local  taxation  grants  to  technical 
education,  1508 — Borough  fund,  1190;  surplus  funds  of  municipal 
corporation,  1191 — Loans  made  by  public  works  loan  commissioners, 
local  government  board  may  hold  inquiries  as  to,  1018,  expenses  of 
inquiries,  1158,  unapplied  balances,  ho\fr  to  be  applied,  1158 — Penalties, 
571,  under  incorporated  Acts,  690. 

APPLICATIONS — for  Orders  authorizing  light  railways,  273 — for 
Provisional  orders,  instructions  of  local  government  board  as  to,  201  r, 
2016,  2018. 


Index . 9 

APPOINTED  Day — Meaning  of,  in  Local  Government  Act,  1894,  1693. 

APPOINTMENT — of  Analysts,  982,  983— Arbitrator,  421,  422  ; not 
to  be  revoked  except  by  consent,  421 — Assistant  overseers,  1591, 1612, 
1613,  1642 — Auditors,  1125,  assistant  auditors,  1125,  temporary 
auditors,  1125 — Baths  and  wash-houses  commissioners,  827 — Bene- 
ficiaries of  charity,  1606,  1607, 1646, 1653  : demand  of  poll  with  regard 
to,  1695  ; summary  determination  of  question  as  to,  1682 — Burial  board, 
by  vestry  in  local  government  district,  771 — Chairman,  of  district 
council,  1677,  of  guardians,  1616,  1677,  of  joint  board,  734,  of  local 
board,  731,  temporary  chairman,  731 — Chaplain  of  cemetery,  894 — 
Charity  trustees,  1606,  1607,  1638,  1645,  1646,  1653  ; demand  of  poll 
with  regard  to,  1695 ; summary  determination  of  question  as  to,  1682 — 
Collectors  of  voting  papers,  745 — Committee,  by  district  or  parish 
councils,  1675 — Inspectors,  of  Alkali  works,  by  local  government 
board,  1150,  1152;  of  Factories  and  workshops,  by  secretary  of  state, 
1085  ; of  Local  government  board,  642 ; of  Nuisances,  order  of  local 
government  board  as  to,  for  rural  authority,  1837,  for  urban  authority, 
1828 — Medical  officer  of  health,  444,  452,  453,  454,  deputy  medical 
officer,  454,  joint  medical  officer,  454,  631;  order  of  local  government 
board  as  to,  for  rural  authority,  1837,  for  urban  authority,  1828; 
one  may  be  appointed  for  purposes  of  regulations  as  to  epidemics,  257, 
or  for  several  districts,  454,  631;  memorandum  of  local  government 
board  as  to  joint  appointments,  455,  456 — Medical  officer  under  Public 
Health  Act,  1858,  919 — Officers,  of  Local  government  board,  953  ; of 
Rural  authority,  452  ; of  Urban  authority,  444,  need  not  be  under  seal, 
445,  proof  of  their  appointment,  445, repeal  of  stamp  duty  thereon,  445 — 
of  Overseers,  1591,  1602,  1603,  1638,  1639;  appeal  against  the 
appointment,  1642 — Parochial  committee,  by  rural  authority,  469 — 
Presiding  officers,  1933,  1980,  2004 — Proxy,  to  vote  at  poll  of  owners 
and  ratepayers,  740 ; stamp  duty,  741 — Receiver,  under  Local  Loans 
Act,  999,  on  non-payment  of  mortgage  debt  or  interest,  545 — Returning 
officer,  1925,  1976,  1999 — Stipendiary  magistrate,  566— Surveyor  of 
highways,  268 — Umpire,  by  arbitrators,  422,  by  local  government 
board,  422. 

APPORTIONMENT  Act,  1870— Salaries  apportionable  under,  448. 

of  Allotment  expenses,  among  parishes,  1319 — 

Contributions  by  contributory  places  to  expenses  of  works,  525, 
appeal  to  local  government  board,  525  ; by  spending  authorities  under 
Agricultural  Kates  Act,  1727 — General  district  rate,  between  outgoing 
and  incoming  tenants,  494,  503  — Joint  board  expenses,  629  : — 
Private  improvement  expenses,  limitation  of  time  for  disputing,  580 — 
Private  street  improvement  expenses,  296,  arbitration  with  respect  to, 
296,  arbitrator’s  jurisdiction,  315,  585,  award  only  binding  on  parties, 
318,  428,  form  of,  318,  meaning  of,  315,  notice  of,  not  a demand  for  pay- 
ment, 322,  signature  to,  316,  time  when  it  becomes  final,  316,  validity 
of,  315,  318;  under  Private  Street  Works  Act,  1562,  final,  1563,  pro- 
visional, 1559,  urban  authority  may  amend,  1562 — Rural  authority’s 
expenses,  525,  appeal  to  local  government  board,  525 — Sewerage 
expenses,  between  owners  of  premises  compulsorily  drained,  84 — 
Water  supply  expenses,  between  owner  and  local  authority,  1099, 
between  owners  of  premises  compulsorily  supplied,  1097,  I099 — Urban 
authority’s  expenses,  when  district  is  divided  into  parts,  494. 

APPROACHES — to  Bridges,  adoption  of  maintenance  of,  by  urban 
authority  under  agreement,  274,  276,  contribution  to  expenses  of  con- 
struction of,  274 — to  Cemetery,  892 — to  Markets,  urban  authority 
may  make,  380. 

APPROPRIATION — of  Land  purchased  by  local  authority,  372 — see 
also  Application. 

APPROVAL— of  Local  government  board,  see  Local  government  board , 
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APPROVAL — continued , 

sanction  of — Officer  of  local  authority,  to  common  lodging-house,  156 — 
Urban  authority,  to  deposited  plans  of  new  buildings  and  streets,  &c., 
359,  to  plans  contravening  bye-laws,  337,  invalidity  of  bye-law  pro- 
hibiting person  from  building  without  having  obtained,  353,  356, 
357,  withdrawal  of,  334. 

AQUEDUCT — see  Stream , Waterworks. 

ARABLE  Land — Assessment  of,  to  general  district  rate,  493  ; to  rural 
rate,  529  ; to  rate  for  library,  expenses,  1551 ; to  other  rates,  1726,  1731. 

ARBITRATION — as  to  Adjustment  of  property,  &c.,  of  councils,  &c., 
1368,  1681 — Apportionment  of  expenses  of  repair  of  private  street, 
296 — Compensation,  for  damage,  665,  for  setting  house  back  or  for- 
ward, 333,  liability  to  pay  compensation  not  to  be  settled  by,  316,  665 — 
Drainage  of  premises  without  the  district  into  sewers  of  local 
authority,  82 — Eire  escapes  in  factories  and  workshops,  1529,  15  34, 
1725 — G-as  supplied  to  public  lamps,  947 — Interference  with  naviga- 
tion and  water  rights,  700,  finality  of  the  award,  701,  interference 
with  sewers  by  navigation  authority,  &c.,  714 — Land  hired  for  allot- 
ments, by  parish  council,  1602 — Main  roads,  1331,  1332,  1336 — Rates 
payable  by  universities,  524 — Water  supply,  to  adjoining  district,  136, 
by  water  company,  126. 

under  Electric  Lighting  Act,  1212 — Factory  and 

Workshops  Acts,  1530,  1531,  1716— Housing  of  the  Working  Classes 
Act,  1495 — Lands  Clauses  Act,  797 — Local  Government  Act,  1888, 
1331,  1332,  1336,  1368,  regulations  as  to,  1369. 

Costs  of,  423,  taxation  of  costs,  428 — Court  of  sum- 
mary jurisdiction  may  decide  certain  questions  referable  to,  430— Effect 
of  covenant  to  refer  to,  405,  406 — Matters  which  may  be  [referred  to, 
420 — Mistake  in  award,  424 — Mode  of  reference  to,  420 ; regulations 
as  to,  421 — Submission  to,  may  be  made  rule  of  Court,  423,  not  to  be 
re  yoked, “42 1. 

ARBITRATORS — Appointment  of,  421,  not  to  be  revoked,  421,  notice 
of,  421 — Award  of,  enforcement  of  award,  426,  limitation  of  time  for 
making  award,  422,  parties  to  arbitration  alone  bound  by  award,  318, 
428 — Conduct  of,  424— Declaration  of,  423,  punishment  for  acting 
contrary  to,  423 — Finality  of  award,  423,  701 — Single  arbitrator  may 
act  in  certain  cases,  421,  422 — Special  case  stated  by,  429,  602,  603 — 
Umpire,  when  to  be  appointed  by,  422. 

ARCHES — over  Railways,  &c.,  adoption  of,  by  urban  authority,  274 — 
under  Street,  not  to  be  built  without  consent,  87,  held  to  be 
“ buildings,”  369, 

AREA — of  District,  alteration  of,  by  county  council,  1364,  1646,  by  local 
government  board,  617 — of  House,  unprotected,  903. 

ARRANGEMENT — with  Creditors,  disqualification  by  reason  of, 
1658,  1661. 

ARSENIC — Action  for  discharging,  into  streams,  223 — Soap  free  from, 
sold  as  arsenical  soap,  980. 

ART — Galleries,  may  be  established  under  Public  Libraries  Act,  1547 — 
Premises  used  for  purposes  of,  exempt  from  rates,  501 — Schools  for, 
may  be  established  under  Public  Libraries  Act,  1547,  grant  by  education 
department,  1531. 

ARTESIAN  Well — Diversion  of  water  by,  711. 
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ARTICLE — of  Food,  abstraction  of  part  of,  before  sale,  982  ; see  also  Sale 
of  Food  and  Drugs  Act — Infected,  disinfection  of,  236. 

ARTIZANS’  Dwellings — see  Housing  of  the  Working  Classes  Acts. 

ASHES — Bye-laws  as  to  nuisance  arising  from,  113 — Penalty  for  depo- 
siting, in  street,  903 — Receptacles  for  temporary  deposit  of,  115 — not 
Refuse  in  certain  cases,  nr,  113. 

ASHPITS — for  Bakehouses,  not  to  communicate  directly  with  the  bake- 
house, 1232 — Bye-laws  as  to  cleansing,  113;  as  to  construction  of,  336 
— Definition  of,  1435 — Enforcement  of  provision  of,  101 ; in  metro- 
polis, 103  ; they  may  be  provided  for  public  use,  105 — Examination  of, 
on  complaint  of  nuisance,  107 — for  Factories,  enforcement  of  provision 
of,  104 ; nuisance  from,  1080 — House  not  to  be  built  without,  100 — In- 
fected rubbish  not  to  be  placed  in,  1429 — Local  authority  may  contract 
for  or  undertake  cleansing  of,  109  ; default  of  the  local  authority,  no — 
Mines,  premises  attached  to,  104, 105 — Nuisance  not  to  be  created  by, 
107;  when  to  be  deemed  a nuisance,  167 — Public,  may  be  provided  by 
urban  authority,  105. 

ASSES — Bye-laws  as  to,  388 — Licences  to  let,  for  hire,  388. 

ASSESSABLE  Value — Contributions  to  be  apportioned  according  to 
in  certain  cases,  1727 — Meaning  of,  1727. 

ASSESSMENT — Committee,  valuation  list  altered  on  appeal  to,  effect 
on  recovery  of  general  district  rate,  495 — Division  of  district  for  pur- 
poses of,  494,  504. 

of  Agricultural  land,  1726 — Baths  and  laundries, 

125 — Board  schools,  125 — Brickfield,  under  Lighting  and  Watching 
Act,  498 — Burial  grounds,  500 — Canals  and  towing-paths,  493,  529, 

531,  532 — Coal-mine,  under  Lighting  and  Watching  Act,  498 — Com- 
pensation under  Housing  of  the  Working  Classes  Act,  1478 — Docks, 
497 — Greenhouses,  497,  1731 — Land,  493,  529  ; land  acquired  under 
Defence  Act,  500 — Market  gardens  and  nursery  grounds,  493,  497,  529, 
1731 — Property  occupied  for  purposes  of  crown  and  of  local  authority, 
466 — Railways,  493,  498,  529  ; wharf  used  in  connection  with  railway, 
499 — Telegraphs,  500— Tithes  and  tithe  rent-charge,  493,  529 — 
University  buildings  in  Oxford,  506 — Waterworks,  124,  498,  531. 

532. 

to  General  district  rate,  492  ; in  the  case  of  land,  tithe, 

&c.,  493 — Highway  rate,  516 — Separate  rate  in  rural  district,  529,  530 
— Watching  and  lighting  rate,  498 — Water  rate,  132. 

see  also  Fate. 

ASSIGNMENT — of  Burial  rights  in  cemetery,  896,  form  of,  898 — 
Charge  on  premises  under  Housing  of  the  Working  Classes  Act,  1505 — 
Lease  of  land  for  working  men’s  dwellings  under  Municipal  Corpora- 
tions Act,  1188,  form  of,  1202. 

ASSISTANT — Auditors,  appointment  of,  1125 — Clerk  of  union,  when 
to  be  clerk  of  rural  sanitary  authority,  452 — Overseer,  Appointment  of, 
1642 ; by  parish  council,  1591 ; by  parish  meeting,  1612,  1613;  power  to 
appoint  may  be  conferred  on  authorities  in  urban  districts,  1638,  specimen 
order  conferring  such  power,  2024;  repeal  of  enactments  authorizing 
appointment  by  guardians,  1691,  orders  made  by  Local  Government 
Board  authorizing  appointment  by  guardians  notwithstanding  such 
repeal,  1643  ; when  to  be  Clerk  of  parish  council,  1610, 1611 ; Disqualifi- 
cations for  the  office,  1644;  Indictment  of,  for  embezzlement,  1643  ; when 
to  be  an  Officer  of  parish  council,  1690 — Surveyor,  not  entitled  to  make 
report  as  surveyor,  62,  451. 
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ASSISTANTS — Appointment  of,  by  rural  authority,  452;  by  urban 
authority,  444. 

ASYLUMS — under  Metropolitan  Poor  Act,  248. 

ATTENDANCE  Book — Signature  in,  evidence  of  acting  as  member, 
1677. 

ATTORNEY- General — Action  by,  on  behalf  of  the  public,  evidence 
of  actual  injury  not  required,  67 — Consent  of,  to  proceedings  to  prevent 
pollution  of  water  by  sewage,  66,  149,  208 ; to  recovery  of  penalties  in 
certain  cases,  1272, 1279. 

AUCTION — Marts,  Weighing  of  Cattle  Acts  applied  to,  1526 — Sale  by, 
of  things  removed  in  abating  nuisance,  1 99. 

AUDIT  of  Accounts — of  Baths  and  wash-houses,  828 — Burial  board, 
551 — Committees,  1676 — Costs  under  Borough  Funds  Act,  969 
— District  council,  1676 — Highway  rate,  in  urban  district,  515 — 
Joint  committees,  1676 — Local  board,  1777 — Municipal  corporation, 
under  local  Acts,  by  district  auditor,  554;  under  Municipal  Corporations 
Act,  553,  554, 1169;  under  Public  Health  Act,  553 — Officers  of  district 
and  parish  councils,  &c.,  1676;  of  local  authority,  564 — Overseers, 
562 — Parish  council,  1676;  parish  meeting,  1676 — Public  library 
expenses,  1553 — Urban  authority,  554;  appeal  to  local  government 
board,  556,  instructions  of  local  government  board  as  to  such  appeals, 
1792,  to  Queen’s  Bench  Division,  556;  application  of  enactments  con- 
cerning, to  district  and  parish  councils,  &c.,  1676,  orders  of  Local  Govern- 
ment Board  modifying  applied  enactments,  1677 , 1893,  1907. 

Audited  accounts  not  to  be  reopened,  564 — Expenses  sanctioned 

by  local  government  board  not  to  be  disallowed,  1322 — Local  govern- 
ment board  may  make  regulations  with  respect  to,  1125,  1676,  regula- 
tions made  by  the  board,  1777,  1893,  1907 — Share  of  spending  authority 
in  annual  grant  under  Agricultural  Rates  Act,  how  treated  for  purposes 
of,  1730 — Taxation  of  solicitors’  bills,  previously  to,  563. 

AUDITORS — of  Baths  and  wash-houses  commissioners’  accounts,  828. 

of  Borough — Audit  by,  of  sanitary  accounts,  553 — 

Election  of,  1169 — Remuneration  of,  553. 

in  London — Application  of  Local  Government  Act, 

1894,  to,  with  respect  to  disqualifications,  1659  ; with  respect  to  elections, 
1637,  1638,  1689 — Orders  of  Local  Government  Board  as  to  election  of, 
1670 — Removal  of  difficulty  as  to  election  of,  1669. 

of  Poor  law  accounts — Appeal  against  allowances,  &c.,  of, 

to  local  government  board,  559,  to  Queen’s  Bench  Division,  558— Ap- 
pointment of,  1125 — Assistants  may  be  appointed,  1125 — Burial 
accounts  to  be  audited  by,  551 — Certificates  of,  to  be  final,  562 — 
Certified  sums,  how  to  be  recovered  by,  5 60 ; limitation  of  time  for 
recovery  of,  561 — Financial  statement  to  be  presented  to,  1125 — 
Members  of  local  authority  may  be  surcharged  by,  603 — Officers’ 
accounts  to  be  audited  by,  564 — Remission  of  disallowances  of,  560 
— Salaries  of,  1124 — Taxation  of  costs  by,  563 — see  also  District 
Auditors . 

AUTHENTICATION — of  Bye-laws,  430,  of  municipal  bye-laws,  443 
— Notices,  &c.,  of  local  authority,  606  ; notice  of  appeal,  614. 

AVOIDANCE — of  Election  for  corrupt  and  illegal  practices,  &c., 
1172,  1250. 
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AWARD — Arbitrators,  when  to  make,  422 — Enforcement  of,  426, 
674 — Extension  of  time  for  making,  422 — Finality  of,  423 — Man- 
damus to  pay  amount  awarded  by,  491 — Mistake  in,  424. 

AWNING — Penalty  for  placing,  over  footway,  902. 


B. 


BACK  Yard— Meaning  of,  354. 

BAKEHOUSE  Regulation  Act— Definition  of,  in  Public  Health  Act, 
7 — Repeal  of,  34 — Rural  sanitary  authority  had  powers  under,  48 — 
Urban  sanitary  authority  had  powers  under,  45. 

BAKEHOUSES — Definition  of,  in  Factory  Act,  1093 — Limewashing 
or  Painting,  periodically,  1082,  1718 — Penalty  for  keeping,  in  an 
insanitary  condition,  1232 — Regulations  with  respect  to  water-closets, 
water-supply,  &c.,  1232 — Retail,  enforcement  of  the  law  by  local 
authority,  1233 — Sleeping  places  in,  1082,  1718 — Underground 
places,  when  not  to  be  used  for,  1718. 

BAKERS — Sale  of  bread  by,  when  to  be  by  weight,  227. 

BALANCE — Officers  to  pay,  to  treasurer,  463 — Treasurer,  liable  for, 
449- 

of  Convenience,  to  be  considered  in  granting  injunction, 

70,  71,  72, 106,  220 — Loan  from  public  works  loan  commissioners,  appli- 
cation of  surplus,  1158. 

BALLOT  Act,  1872 — Application  of,  to  county  council  elections,  1936  ; 
to  elections  under  Local  Government  Act,  1668  ; to  municipal  elections, 
1936 — Orders  of  local  government  board  applying,  to  elections  of 
guardians,  2005,  to  elections  of  rural  district  councillors,  1982,  to 
elections  of  urban  district  councillors,  1935. 

(Adapted  Provisions  of),  1948 — Admission 

to  polling  stations,  i960,  1967 — Appointment,  of  Counting  agents. 
1964,  on  death,  &c.,  of  agent  originally  appointed,  1968,  notification  of 
appointment,  1967  ; of  Officials  to  conduct  election,  1953,  to  assist  in 
counting  votes,  1967,  persons  employed  about  election  not  to  be 
appointed,  1967 — Ballot  box,  construction  of,  1961 ; opening  of  at 
commencement  of  counting  votes,  1948,  1964;  sealing  of  at  commence- 
ment of  poll,  1961,  at  close  of  poll,  1948,  1963 — Blind  persons,  &c.. 
voting  by,  1961,  1962 — Candidate  may  undertake  duties  of  counting 
agent,  1967 — Close  of  poll,  1963 — Counting  of  votes,  1948,  1964; 
presence  of  candidate,  1967 — Declaration  of  result  of  poll,  1948 — 
Documents,  how  dealt  with,  after  completion  of  proceedings,  1965, 
1966;  inspection  of,  1966 — Form  and  contents  of  ballot  paper,  1948. 
1961,  1968,  1995 — Fraudulent  dealings  with  ballot  papers,  &c.,  1951 — 
Illiterate  voters,  1962  ; form  of  declaration  of  inability  to  read,  1970 — 
Jews  voting  on  Saturday,  1962 — Marking,  of  ballot  paper  by  voter, 
1948,  1961  ; irregularities  in  marking,  1949,  1950;  of  counterfoil,  1948, 
1961 — Misconduct,  of  officials,  1955  > in  polling  stations,  1954 — Oath 
to  be  administered  to  voters  in  certain  cases,  1962 — Personation, 
detection  and  punishment  of,  1957 — Presence  of  agents,  construction 
of  enactments  referring  to,  1968 — Presiding  officer,  Definition  of,  1948  ; 
delegation  of  functions  of,  to  clerk,  1951,  1967;  Duty  of,  when  voter 
presents  himself  to  vote,  1951 ; Powers  of,  1954;  Returning  officer  acting 
as,  1967 — Provision  of  polling  stations  and  requisites,  1953,  i960 — 
Secrecy  of  ballot,  infringement  of,  1952;  statutory  declaration  as  to. 
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BALLOT  ACT,  1872 — continued. 

1968 ; form,  1969,  1996 — Spoilt  ballot  papers,  1963 — Tendered, 
ballot  papers,  1962;  votes  list,  1962 — Use  of  scbool-room,  &c.,  for  pur- 
poses of  poll  or  counting  votes,  1953 — Validity  of  election  notwith- 
standing irregularities,  1956. 

Boxes — Use  of,  at  elections  under  Local  Government  Act,  1669. 

Papers — Form  of,  1948,  196 r,  1968,  1995. 

BANK — Company  not  to  be  appointed  as  treasurer  of  local  authority, 
449 — Holidays,  748  ; day  for  performance  of  act  falling  upon,  747, 
1683 — Overdraft  upon,  equivalent  to  borrowing  money,  535. 

-of  River — Annexation  of,  to  parish,  n — Boundary  of  parish 

situated  on,  ir,  12. 

BANKRUPT — Disqualification  of,  for  acting  as  justice,  1622,  as 
district  or  parish  councillor  or  guardian,  1658,  1661,  as  overseer,  1641 — 
Recovery  of  loan  from,  by  public  works  loan  commissioners,  1017  ; 
recovery  of  rates  from,  577. 

BARBED  Wire  Act,  1893,  1572 — Barbed  wire  defined,  1572 — Ex- 
penses of  local  authority,  1573 — Notice  to  remove  wire  from  near 
highway,  to  local  authority,  1573,  to  occupier,  1572  — Summary 
proceedings,  1572. 

BARGAIN — Councillor  or  Guardian  interested  in,  1658 — Officers 
interested  in,  458— see  also  Contract. 

BARRISTER — Corrupt  practice  at  election  committed  by,  1270, 

BATHING — Bye-laws  may  be  made  as  to,  918 — Incorporation  of 
provisions  of  Towns  Police  Clauses  Act  as  to,  387 — Indecent,  918 — 
Machines,  right  to  place  them  on  sea-shore,  918 — in  Reservoir,  &c., 
penalty,  871 — on  Sea-shore,  918. 

BATHS  and  Wash-houses  Acts— Act  of  1846,  825 — Act  of  1847, 

888 —  Act  of  1878,  1076 — Act  of  1882,  41163—  Act  of  1896,  1077 — 
Accounts,  828;  audit,  828 — Adoption  of  Acts,  45,  825,  1595  — 
Appeal  against  bye-laws,  833 — Baths,  &c.,  how  provided,  831,  832 — 
Borrowing  powers,  830 — Bye-laws,  833,  834,  1077 — Charges,  889, 
1076,  1077,  1078 — Commissioners,  when  to  be  appointed,  827;  not  to 
be  interested  in  contracts,  834 — Companies  Clauses  Act  partly  incor- 
porated, 830 — Contracts,  832 — Definition  of,  in  Public  Health  Act,  7 ; 
definitions  in,  825,  826,  888,  1076 — Expenses,  828,  829,  1078 — Gas 
supply,  832 — Income,  829,  1078 — Lands  Clauses  Act  incorporated, 

889-  — Liability  of  commissioners,  833 — Loans  by  public  works  loan 
commissioners  for  purposes  of,  830,  1025 — Local  government  board,  to 
give  consent  to  borrowing  money  instead  of  treasury,  774,  1077;  to  have 
powers  of  secretary  of  state,  934 — Management,  833 — Purchase,  of 
baths,  &c.,  832,  1163  ; of  lands,  831,  1163 — Sale,  of  baths,  &c.,  833;  of 
lands,  833 — Swimming  baths,  Acts  extended  so  as  to  authorize  esta- 
blishment of,  1076;  closing  of  such  baths  during  winter  months,  1076 — 
Urban  authority  to  have  powers,  &c.,  of  local  authority  under,  45 — 
Washing  tubs  for  labouring  classes,  889 — Water  supply,  142,  832, 
864 — see  also  Adoptive  Acts. 

* Measurement  of  supply  of  water  to,  134 — Valuation  of,  125. 

BEAR-Baiting— Penalty  for,  908. 

BEDDING,  Infected— Destruction  of,  235 —Disinfection  of,  236- 
Exposure  of,  239 — Sale  of,  239. 

BEESWAX — held  not  to  be  a Drug,  977. 
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BEGGARS — in  Common  lodging-houses,  reports  as  to,  160. 

BELLS — Penalty  for  ringing,  184,  9 °3- 

BENEFICIAL  Occupation — Appeal  is  [the  proper  mode  of  raising 
questions  as  to,  5 76. 

BENEFICIARIES  of  Charity  — Appointment  of,  1606,  1607; 
demand  of  poll  as  to,  1695  ; provision  as  to,  where  parish  is  divided  by 
Local  Government  Act,  1646,  where  parish  is  grouped,  1653;  summary 
determination  of  questions  as  to,  1682 — Publication  of  names  of,  in 
case  of  dole  charity,  1607. 

BEQUESTS — for  Public  libraries,  museums,  &c.,  exempt  from  statutes 
of  mortmain,  1548 — Recreation  grounds,  375,  376. 

BETTING — in  Streets,  bye-laws  as  to,  436. 

BIAS — Arbitrators  disqualified  by  reason  of,  424,  425 — Justices,  592. 

BICYCLES— Regulations  for,  1374. 

BILL — relating  to  Election,  to  bear  name  and  address  if  printe  and 
publisher,  1249. 

in  Parliament — Costs  may  be  awarded  by  committee  on,  649,  650  , 

when  bill  is  to  confirm  provisional  order,  650  ; costs  when  payable  from 
funds  of  urban  authority,  483,  964 — Standing  orders  as  to,  646,  1917  ; 
and  as  to  petitions  against  them,  647 — see  also  Parliament. 

of  Sale — Goods  subject  to,  may  be  taken  under  distress  for  rates, 

576. 

of  Solicitor — Taxation  of,  by  auditor,  563  ; by  clerk  of  the  peace, 

563. 

BISHOP — Inscriptions  on  monuments  in  cemetery  subject  to,  896. 

BLANDFORD — formerly  not  a Borough  under  Public  Health  Act, 
38,  40. 

BLIND  Children — District  council,  when  to  appoint  committee  to 
provide  for  education  of,  1676. 

BLINDS — Obstruction  of  footways  by, '902. 

BLOOD-Boiling — Establishment  of  trade  of,  restricted,  213 — Nui- 
sance from,  217 — see  Offensive  trade. 

BOARD  of  Agriculture — Copies  of  orders  of  county  council  or  joint 
committee,  when  to  be  sent  to,  1683 — Documents  of,  how  proved,  256 
— Inclosure  commissioners  and  Land  commissioners  superseded  by, 
94,  1028 — Powers  under  Diseases  of  Animals  Act,  to  be  exercised  by, 
1281,  under  Markets  and  Fairs  (Weighing  of  Cattle)  Acts,  1298,  1525 — 
Returns  to,  as  to  cattle  sold  or  weighed  in  market,  1525. 

of  Guardians — were  Rural  sanitary  authority,  42,  44 — see  also 

Guardians. 

of  Trade — Electric  Lighting  Acts,  their  powers  under,  1204, 

1205,  1324 — Gas  and  Waterworks  Facilities  Acts,  their  powers  under, 
935-938,  974»  975  ; such  powers  transferred  to  local  government  board 
in  certain  cases,  364 — Light  Railways  Act,  their  powers  under,  273 — 
Local  government  board  to  have  powers  of,  under  Alkali  and  Metro- 
polis Water  Acts,  774 — Petroleum  Act,  bye-laws  of  harbour  authority 
to  be  confirmed  by,  957;  petroleum  testing  apparatus  to  be  kept  by, 
1135  ; to  be  stamped  by,  1135 — Pier  and  Harbour  Act,  their  power  to 
authorize  loans  under  the  Act,  539,  1217 — Scheme  for  new  borough, 
when  to  be  referred  to,  1196. 

Room — of  Guardians,  rural  district  council  to  have  use  of, 
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BOATS — on  Canals,  see  Canal  Boats  Act — Customary  right  to  place, 
on  beach,  393 — for  Hire,  bye-laws  as  to,  388,  1450;  licences  for,  388, 
1450 — Infected  persons  brought  into  district  by,  regulations  as  to  their 
removal  to  hospital,  238. 

BODY — Collegiate,  saving  for,  717 — Corporate,  saving  for,  717  ; 
voting  at  poll  of  owners  and  ratepayers  by,  739  ; see  also  Incorporation — 
Dead,  mortuaries  for,  259;  removal  of,  to  mortuaries,  265  ; places  for 
post-mortem  examinations  of,  266  ; sale  of,  by  master  of  workhouse,  266  ; 
— see  also  Burial. 

BOILING — Blood,  Bones,  Offal,  or  Soap,  complaint  of  nuisance  from, 
217  ; restriction  on  establishment  of  trade  of,  213. 

BONDS — under  Companies  Clauses  Act,  form  of,  789 ; form  of  transfer  of, 
790— of  Corporation,  held  not  to  be  real  security,  41 7 — see  also  Security. 

BONE-Boiling — Establishment  of  trade  of,  restricted,  213 — Nuisance 

from,  217 — see  Offensive  Trades. 

BONFIRE— Penalty  for  making,  in  street,  902. 

BOOKS— Destruction  of,  by  officers,  465 — Obscene,  sale  of,  in  street, 
902  ; suppression  of  traffic  in,  904 — Officers  of  local  authority  to  deliver 
up,  on  notice,  464 — for  Rates,  see  Rate  books — of  Reference,  deposit 
of,  on  application  for  provisional  order,  646. 

BOROUGH — Accounts  of  treasurer  of,  553,  554,  1170 — Application  of 
Local  Government  Act,  1888,  to,  1351 — Auditors  to  be  appointed  for, 
1169  ; to  audit  sanitary  accounts,  554 — Boundaries  of,  may  be  altered 
by  provisional  order,  1.362 — Bridges  in,  how  to  be  maintained,  1188 
— Bye-laws  of,  1169  ; confirmation  of,  442,  443  ; proof  of,  443,  1169 — 
Council  of,  see  Council — Councillor  interested  in  contract  with  cor- 
poration, 1663 — County,  see  County  borough — when  a County  district, 
1620,  1621 — Definition  of,  5 ; exceptions  from  definition,  38,  40 — 
Elections  in,  see  Election— Exceptional  boroughs,  dealt  with  by  local 
government  board,  40 — Expenses  of,  under  Public  Health  Act,  474 — 
Fund,  payments  from,  1190,  1191,  1199,  payments  to,  1190,  surplus  of, 
1191 — Improvement  Act  district  when  merged  in,  37,  38 — Incor- 
poration of,  by  charter,  1194;  Adjustment  of  powers  and  liabilities 
thereupon,  by  scheme  of  privy  council,  1 194 ; Amendment  of  scheme,  1197; 
Effect  of  incorporation  on  parish  council,  1674;  Petition  against  scheme, 
1195  ; Publication  of  scheme,  1195  ; Reference  of  scheme  to  board  of 
trade,  local  government  board,  and  secretary  of  state,  1196;  Regula- 
tions for  applications  for  scheme,  1196,  1363 — Lighting  Act  for  part 
of,  may  be  extended,  1189 — List  of  boroughs,  1165 — Local  Govern- 
ment Board  empowered  to  confer  powers  on  council  of,  or  authority  in, 
1638 — not  Municipal,  local  government  board  may  hold  inquiry  for 
adjustment  of  liabilities,  &c.,  641,  and  may  make  scheme,  686 — Name 
of  corporation  of,  not  altered  by  Local  Government  Act,  1620 — New 
borough,  effect  of  creation  of,  on  parish  council,  1674 — Proceedings 
of  council  of,  to  be  carried  on  under  Municipal  Corporations  Act,  466 
— Property  of,  vested  in  town  council,  49 — Returns  to  be  made 
annually  to  local  government  board  as  to  expenditure,  1170 — Sanitary 
expenses  in,  474 — with  Separate  commission  of  the  peace,  application 
of  Local  Government  Act,  1888,  to,  1355  ; with  separate  quarter  sessions, 
1354,  1356 — Transfer  of  powers,  &c.,  of  improvement  commissioners  to 
council  of,  by  provisional  order,  617;  of  improvement  commissioners  or 
local  board  to  council  of,  on  incorporation,  685  ; of  trustees,  &c.,  under 
certain  local  Acts,  47,  1189 — Urban  authority  in,  37,  38,  40;  when  the 
whole  or  part  was  included  in  a local  government  or  Improvement  Act 
district,  37,  38  ; where  it  included  such  a district,  or  part  of  one,  38. 

Fund — Application  of,  1190 — Bridge  expenses  to  be 
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BOROU  G-H — continued. 

defrayed  from,  1189 — Certiorari  to  remove  order  for  payment  of  money 
out  of,  1191 — Coroner’s  fees  to  be  paid  from,  266 — Payments  to  be  made 
into,  1190 — Surplus  of,  may  be  applied  in  improvements,  &c.,  475,  ii9r. 

Funds  Act,  1872,  964 — Act  inapplicable  where  object 

attainable  by  provisional  order,  970 — Application  of  Act  to  county 
councils,  i34r — Costs  of  legal  or  parliamentary  proceedings  may  be 
charged  on  rates,  964 — Examination  of  costs,  960 — Governing  body 
defined,  964 — Local  inquiry,  960 — Member  of  governing  body  not  to 
be  paid,  967 — Resolution  of  owners  and  ratepayers,  967;  resolution  to 
be  approved  by  local  government  board,  967,  968. 

Rate— Appeal  against,  1192 — Making  of,  U91 — Owners 

may  be  rated  to,  in  certain  cases,  1193. 

BORROWING  Money — by  Churchwardens  on  credit  of  church  rate, 
540 — Committee  of  district  council,  not  authorized,  1675 — Joint 
boards,  549 — Joint  committee,  not  authorized,  1626 — Joint  sewerage 
beards,  549 — Limited  owners,  under  Private  Street  Works  Act,  1565 
— Local  authorities,  534;  Application  of  money  borrowed,  powers  of 
local  government  board,  ior8,  1094;  on  Credit  of  sewage  land  and 
plant,  542  ; Income  tax  on  interest  of  loans,  549;  Overdraft  on  bankers 
equivalent  to  borrowing,  3 35  ; Public  works  loan  commissioners  may 
lend,  547;  Re-borrowing,  334;  Receiver  maybe  appointed  on  default 
of  payment,  545  ; Reduction  of  interest  on  loans  from  public  works 
loan  commissioners,  547,  548;  Regulations  as  to  borrowing,  537;  State- 
ments as  to  probable  requirements  no  longer  necessary,  536 — Local 
boards  of  health  of  main  sewerage  districts,  549 — Parish  council,  1605 ; 
•consent  of  parish  meeting  to  expenditure  involving  loan,  1604 — Port 
sanitary  authorities,  549 — Rural  authorities,  534 — Urban  authorities, 
534- 


for  Expenses— of  Bridges  in  boroughs,  1189 

— Enforcement  of  Lduty  of  defaulting  authority,  63  7 ; recovery  of  the 
money  borrowed,  638 — Permanent  works,  537 — Prevention  of  spread 
of  disease,  339,  1234 — Provisional  orders,  649— Private  improve- 
ments, 338 — Weighing  machines  for  locomotives,  1749. 

under  Allotments  Acts,  1318,  by  county 

council,  1436 — Baths  and  Wash-houses  Acts,  774,  830,  1077 — Burial 
Acts,  1740,  1741 — Companies  Clauses  Act,  782 — Elementary  Educa- 
tion Acts,  535 — General  Pier  and  Harbour  Act,  339,  1217 — High- 
ways and  Bridges  Act,  1523 — Housing  of  the  Working  Classes  Acts, 
1468,  1480,  i486,  1704 — Isolation  Hospitals  Act,  by  county  council, 
1386 — Light  Railways  Act,  273 — repealed  Local  Government  Acts, 
saving  for  existing  loans,  691 — Local  Loans  Act,  1003 — Museums 
and  Gymnasiums  Act,  1313 — Private  Street  Works  Act,  1364,  1365 — 
Public  Libraries  Acts,  1552 — Public  Works  Loans  Act,  1010  ; by  loan 
commissioners  from  national  debt  commissioners,  1283 — Technical 
Instruction  Act,  1418. 


see  also  Mortgage. 

BOUNDARIES — Alteration  of,  by  county  council,  1364,  on  represen- 
tation of  county  council,  1362,  orders  to  be  made  by  county  council 
where  necessary,  1646 — of  Local  government  areas,  commission  of 
inquiry  into,  1361. 

BOUNDARY — Commissioners,  reports  of,  1 3.6  r,  reports  to  be  laid  before 
county  council,  1361,  1647 — Entry  on  lands  for  ascertaining  or  fixing, 
662 — Inquiries  and  notices,  regulations  of  local  government  board  as 
to,  1820 — Offensive  ditches  on,  118 — Settlement  of,  by  local  govern- 
ment board,  620,  626. 
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BOUND  AH  Y — continued. 

of  Parish — Alteration  of,  by  local  government  board, 

12,  13 — Custom  determines  position  of,  10 — on  Highway,  11 — 
Inclosure  Commissioners  empowered  to  set  out,  10 — on  River,  n;  on 
tidal  river,  11,  12 — on  Sea-shore,  11,  12  — Tithe  Commissioners 
empowered  to  set  out,  10. 

BRANDY— Adulteration  of,  1130. 

BREAD — Act  regulating  the  making  and  sale  of,  227 — Unwholesome, 
exposed  for  sale,  225. 

BREWERY — Nuisance  caused  by  refuse  from,  189. 

BRIBERY — Avoidance  of  election  by,  1172 — Corrupt  practice  includes, 
1238 — Definitions  of,  1171,  1268,  1269;  meaning  of  definitions,  1240 — 
by  Licensed  persons,  127c — of  Member  or  officer  of  public  body,  1407 
— of  Officers,  462— Petition  questioning  election  on  the  ground  of, 
1173. 

BRICK-Burning — Actions  for  nuisance  caused  by,  219 —Injunctions 
to  restrain,  219 — when  an  Offensive  trade,  214. 

BRICKFIELD — Assessment  of,  under  Lighting  and  Watching  Act, 
498. 

BRIDGES— Adoption  of,  by  county  council,  irir,  1329,  by  urban 
authority,  274,  276 — Agreements  as  to  improvement,  &c.,  of,  between 
county  councils  and  highway  authorities,  1523 — in  Boroughs,  main- 
tenance of,  1188 — Breaking  up,  in  order  to  lay  water  mains,  861,  862 — 
Construction  of,  by  urban  authority,  2 74 — Contribution  to  cost  of,  by 
county  council,  mr — County,  maintenance,  watering,  &c.,  of,  by  urban 
authority,  276 — in  County  boroughs,  1352 — in  Disturnpiked  roads, 
to  be  county  bridges,  1333 — Highway  may  include,  1334 — Highways 
over,  how  to  be  maintained,  278,  1334 — Local  government  board  to 
have  powers  of  secretary  of  state  with  respect  to,  775 — Maintenance 
of,  1328 — Malicious  injuries  to,  293 — Railway  company,  when  re- 
quired to  construct  or  maintain,  274;  not  liable  to  private  street  improve- 
ment expenses  in  respect  of,  311 — Saving  clause  with  respect  to  inter- 
ference with,  under  powers  of  Public  Health  Act,  697 — in  South  Wales, 
1340;  repair  of  roads  over,  280 — “Street”  may  include,  7,  23 — 
Tolls  on,  extinguished  by  temporary  Acts,  381 — Tramways  constructed 
over,  275 — on  Turnpike  roads,  when  to  become  county  bridges,  278. 

BRITISH  Institute  of  Public  Health — Examinations  by,  for  in- 
spector’s certificates,  451. 

BROOK — not  a Sewer,  31,  32 — see  also  Stream. 

BUILDER — not  a Person  laying  out  a new  street,  343. 

BUILDING — of  Hospitals  by  local  authority,  247 — of  Houses,  without 
proper  drains,  &c.,  86,  penalty,  86 ; over  sewer  or  under  street  without 
consent,  penalty,  87 — Right  to  commence,  on  giving  notice,  &c.,  360. 

Arch  under  footway  held  to  be,  369 — Demolition  of,  without 

notice  to  owner,  356 — for  Deposit  of  refuse  collected  by  urban  authority, 
— Drainage  of,  see  Drainage — Fire-plugs  to  be  indicated  upon, 
142 — Hoardings  to  be  erected  during  building  or  repair  of,  882  ; 
penalty  for  neglect,  883 — Line  of,  how  regulated,  332,  877;  houses  not 
to  be  brought  beyond  the  line,  1383  ; withdrawal  of  approval  of  line,  3 34 

Meaning  of,  87,  344 — Name  of  street  to  be  painted  on,  876 — New, 

bye-laws  as  to,  335  ; meaning  of,  345, 348,  362— Nuisance  caused  during 
erection  of,  at  night,  185 — Obstructive,  removal  of,  under  Housing  of 
the  Working  Classes  Act,  1474— Public,  lighting  with  gas  by  urban 
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BUILD  IN  G — continued. 

authority,  363,  tithe  rent-charge  on,  to  be  redeemed,  89 — of  Railway- 
company,  exempt  from  provisions  as  to  line  of  buildings  and  new  build- 
ings, 336 — Ruinous  or  dangerous,  protection  or  enclosure  of,  883  ; 
incorporated  provisions  as  to,  880;  certificate  of  surveyor  as  to,  881 — 
for  Sewage  disposal  purposes,  purchase  or  lease  of,  88 — Space  around, 
bye-laws  as  to,  336,  352 — in  Street,  not  to  be  brought  forward  without 
consent,  1383 — Unfit  for  habitation,  see  Houses  unfit  for  habitation — 
Ventilation  of,  bye-laws  as  to,  336 — Wall,  whether  deemed  to  be,  346, 
347 — Wooden  erection  when  deemed  to  be,  345,  346. 

BURIAL — Acts,  771;  joint  committee  for  execution  of,  1741 — Boards; 
Audit  of  accounts  of,  551;  Expenses,  in  the  case  of  improvement  com- 
missioners, 771,  in  the  case  of  local  board,  771 ; Local  board  may  become, 
771;  Town  council  may  become,  772;  Transfer  of  powers  to  urban 
sanitary  authority  to  include  powers  of,  685,  686  ; Urban  authority  may 
become,  773,  urban  authority  to  repair  fences  of  disused  burial  grounds, 
772 — under  Churches,  prohibited,  769 — Duty  of  occupier  of  premises 
to  provide  for,  1428 — near  Dwelling-house,  when  prohibited,  770 — 
Grounds,  Assessment  of,  to  local  rates,  500  ; Bye-laws  as  to,  438,  772  ; 
Disused,  to  be  fenced  and  maintained,  772,  1592  ; in  Metropolis,  may  be 
transferred  to  London  county  council,  district  board,  or  vestry,  375  ; 
Private  street  improvement  expenses  not  to  be  charged  on,  324;  Privy 
council  may  order  discontinuance  of,  770,  771;  Public  works  loan  com- 
missioners may  lend  money  for,  1025  ; Secretary  of  state  to  approve  open- 
ing of,  in  certain  cases,  771  ; Tithe  rent-charge  upon,  to  be  redeemed,  89  ; 
see  also  Churchyard — from  Mortuaries,  259 — of  the  Poor,  by  guardians, 
262 — under  Public  Health  (Interments)  Act,  1133 — Rate,  levy  of,  in 
urban  district,  771;  mortgage  of,  771 — Registration  of,  in  cemetery, 
894 — by  Relieving  officer,  in  case  of  infectious  disease,  265 — Rights 
of,  may  be  granted  under  Cemeteries  Clauses  Act,  895  ; forms  of  grant 
and  assignment  of  grant,  898 — Service  in  cemetery,  chapel  to  be  provided 
for,  892 — see  also  Adoptive  Acts ; Local  Government  ( Joint  Committees ) 
Act. 

BURNING — of  Bricks — see  Brick-burning. 

BUSINESS— of  Local  authority,  mode  of  conducting,  465,466 — of  Local 
boards,  rules  as  to,  728  ; application  of  rules  to  district  councils  and 
guardians,  1677 — Offensive  accumulations  for  purposes  of,  when  not  to 
be  deemed  a nuisance,  168,  177 — Smoke  from  furnace  used  for  purposes 
of,  when  not  a nuisance,  168. 

BUTCHER — Inspection  of  shop  of,  887,  to  search  for  unsound  meat,  226. 

BUTTER— Adulteration  of,  1299— see  Margarine  Act. 

BYE-LAWS — as  to  Animals  kept  on  premises,  113 — Approval  of 
urban  authority  to  building  plans,  360 — Ashpits,  113 — Bathing,  918 — 
Baths  and  wash-houses,  831,  833 — Bicycles,  no  longer  to  be  made, 
1119 — Boats,  &c.,  let  for  hire,  388, 145  c — Buildings,  alteration  of,  1442, 
certain  bye-laws  may  be  applied  to  old  buildings,  1442,  floors,  hearths, 
and  stairs,  1442;  unfit  for  habitation,  336 — Burial-grounds,  772- 
Cabmen’s  shelters,  1449 — Cesspools,  1 13 — Cleansing  of  footways, 
premises,  &c.,  by  occupiers,  113 — Closets,  113 — Common  lodging- 
houses,  158 — Commons,  1031  ; preaching  on  commons,  374,  1031 — 
Drainage  of  buildings,  336— Elementary  education,  1062 — Fruit- 
pickers,  1162 — Gardens  in  towns,  924;  approval  by  judge  or  quarter 
sessions,  925 — Gates,  by  county  council,  1118 — Government  of 
borough,  442,  1169 — Gymnasium  established  by  local  authority, 
1514 — Hackney  carriages,  917 — Hop-pickers,  689 — Horses,  &c., 

c standing  for  hire,  388 — House  refuse,  113,  1443— Keeping  of  animals, 
113 — Land  appropriated  for  military  purposes,  718,  719 — Locomotives 
on  highways,  by  county  council,  1020,  1021 — Lodging-houses,  165, 
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BYE-LAWS — continued. 

for  working  classes,  1485,  1491 — Markets,  382,  845 — Mortuaries, 
259 — Museum  established  by  local  authority,  1514 — Musical  instru- 
ments causing  nuisance,  435,  436 — New  buildings,  structure,  &c.,  of,  335, 
1442 — New  streets  and  their  level,  sewerage,  &c.,  335  ; secondary  access 
to  premises,  1442 — Notices,  336,  355 — Nuisances;  from  Animals 
kept  on  premises,  113;  in  Boroughs,  442,  r 169  ; on  Commons,  1031 ; from 
Snow,  filth,  &c.,  1 13  ; in  Tents,  &c.,  used  for  habitation,  172 — Offensive 
matter  removed  through  streets,  1443;  offensive  trades,  216 — Officers, 
under  Companies  Clauses  Act,  786 ; under  Public  Health  Act,  1848,  446 
— Omnibuses,  1392,  1393 — Open  spaces,  1068,  1305,  1306 — Paving 
open  spaces  and  yards,  1442 — Petroleum  in  ships,  957 — Public 
bathing,  918;  public  pleasure-grounds,  372 — Recreation  grounds,  372; 
indictment  for  breach  of,  375 — Regulated  pastures,  under  Commons 
Act,  1039  — Seamen’s  lodgings,  155 — Shooting  galleries,  1448 — 
Slaughter-houses,  384,  886 — Space  about  buildings,  336,  352 — 
Steam  whirligigs,  1448 — Stipendiary  magistrate’s  salary,  566 — 
Swimming  baths,  1077 — Swine  kept  so  as  to  be  a nuisance,  114 — 
Technical  and  industrial  institutions,  1537 — Telegraph  and  other 
posts,  wires,  &c.,  in  streets,  1436 — Tents  used  for  habitation,  172 — 
Tramways,  917 — Unsound  food,  226 — Vans  used  for  habitation, 
172 — Vegetable-pickers,  1162 — Ventilation  of  buildings,  336 — 
Waggons,  by  county  council,  1118 — Walls  of  new  buildings,  335 — 
Water-closets,  336,  1442. 

Alteration  of,  430 — Approval,  of  works  in  contra- 
vention of,  337,  of  works  of  which  notice  is  required  by,  359 — Au- 
thentication of,  430 — Borough  council  may  make,  1169 — Confirma- 
tion of,  440  ; in  case  of  bye-laws  under  incorporated  enactments,  1236  ; 
'in  case  of  municipal  corporations,  442,  443,  1169 — Conviction  under, 
removed  by  certiorari,  599 — County  council  may  make,  1341 — Effect 
of,  434 — Evidence  of,  442;  in  boroughs,  443,  1169 —Information  011 
behalf  of  local  authority  for  violation  of,  5 70 — Local  authority  are  bound 
by,  337 — Model  series  issued  by  local  government  board,  433 — Over- 
seers when  to  receive  copies  of,  441 — Partially  valid,  439 — Penalties 
may  be  imposed  by,  439 ; limitation  of  penalties  in  case  of  continuing 
offence,  439 — Penalty  for  destroying  published  copy  of,  663 — Printing 
of,  441 — Publication  of,  441 ; publication  of  market  bye-laws,  383 — 
Railway  premises  exempt  from  bye-laws  as  to  new  buildings,  336 — 
Ratepayers  to  be  furnished  with  copies  of,  441 — Regulations  not 
affected  by  provisions  as  to,  443 — Repeal  of,  430,  433 ; of  those  made 
under  Sanitary  Acts,  in  certain  cases,  689 — Saving  for  those  made  under 
Sanitary  Acts,  695 — Subjects  as  to  which  they  may  be  made,  by  rural 
authority,  432  ; by  urban  authority,  430 — Ultra  vires,  3 74,  434 ; partially 
ultra  vires,  439— Uncertain,  436,437 — Unreasonable,  434 — Works 
executed  in  contravention  of,  359  ; their  existence  a continuing  offence, 
359,  360. 


c. 

CAB-Hire — Disallowance  of  cost  of,  560. 

CABMEN’S  Shelters — Bye-laws  and  regulations  as  to,  1448 — Charges 
for  use  of,  1448 — Provision  of,  1448. 

CALCIUM  Carbide — Petroleum  Acts  extended  to,  1917. 

CAMBRIDGE — Commissioners,  superseded  by  corporation,  524 — 
Rates  under  local  Act  in,  to  continue  to  be  paid  by  university,  5 24 ; 
recovery  of  contributions,  524;  settlement  of  contributions,  by  arbitra- 
tion, 524 — Water  supply  to  colleges  or  university,  144. 
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CANAL — Agreement  with  company  for  adoption  of  bridge  by  urban 
authority,  274 — Arbitration  as  to  injuries  to,  714 — Assessment  of, 
to  general  district  rate,  493  ; to  separate  rate  in  rural  district,  529,  531 
— Exemption  of  company  from  private  street  works  expenses,  1566 
— Liability  of  company  for  expenses  of  paving  private  street,  310 — 
Pollution  of,  by  sewage,  63 — Public  works  ioau  commissioners  em- 
powered to  lend  money  for  construction  of,  1739 — Saving  for,  702  ; and 
for  right  to  tolls  on,  701 — Sewers  interfering  with,  may  be  altered,  701 
— Support  for,  668 — Vessel  moored  in,  held  not  to  be  a “shop,”  838. 

Boats  Act,  1877,  1069 — Act  of  1884,  1273 — Boats  to  be 

marked,  1070,  1274,  1761 — Certificates  of  registration,  1070,  1761  ; 
illegal  detention  of  certificate,  1072  ; production  of  certificate  by  master, 
1071;  structural  alterations  may  render  certificate  void,  1273 — Defini- 
tions, to 72,  1275 — Duty  of  registration  and  sanitary  authorities  to 
enforce  the  Acts,  1273  ; local  government  board  to  report  to  parliament 
annually  as  to  enforcement  of  Acts,  1274 — Education  of  children 
dwelling  on  boats,  1071;  education  department  to  report  to  parliament 
annually,  1274 — Expenses  of  local  authorities,  1071 — Fees  for  regis- 
tration, how  applied,  1072 — Infectious  disorders  on  boats,  1070,  1762 — 
Inquiries  by  local  government  board,  1274 — Inspection  of  boats, 
1070 — Penalty  for  obstructing  execution  of  Acts,  1071 — Recovery 
of  penalties,  1072 — Registration  authority,  1071;  registration  of 
boats,  1069,  1755 — Regulations  of  local  government  board  as  to 
registration,  &c.,  1069,  1760;  regulations  to  be  laid  before  parliament, 
1072  ; regulations  to  be  made  by  education  department  as  to  certificates 
of  school  attendance,  1274;  penalty  for  contravention  of  regulations, 
1273 — Schools  may  be  established,  1072. 

CANDIDATE — A gents  of,  1248,  1249,  1933,  1964,  1981  ; candidate 
undertaking  duties  of  agent,  1967 — Attendance  of,  at  counting  of  votes, 
1967;  in  polling  station,  1967— Declaration  and  return  by,  as  to 
expenses,  1 2 5 2 ; not  required  at  non-municipal  elections,  1253;  form  of 
declaration,  1271 — Definition  Of,  1171 — Nomination  of,  1925,  1976, 
1999 — Notice  to,  of  nomination,  1929,  1978,  2000 — Use  of  schoolroom 
for  purposes  of,  1589 — Withdrawal  of,  1929,  1978,  2001  ; corrupt 
withdrawal,  1247  > false  statement  as  to  withdrawal,  1245. 

CANDLE-House — Nuisance  from,  217. 

CARBIDE  of  Calcium— Petroleum  Acts  applied  to,  1917. 

CARBOLIC  Acid— Use  of,  as  a disinfectant,  234,  235. 

CARCASE,  Unsound — Exposed  for  sale,  225 — in  Market,  840— in 
Slaughter-house,  887 — see  also  Unsound  meat. 

CARPETS — Penalty  for  beating,  in  street,  903. 

CARRIAGES — for  Infected  persons,  236,  see  also  Ambulances — Penalty, 
for  driving  furiously  in,  902  ; for  obstructing  street  with,  902 — for  V oters 
at  elections,  exemption  from  carriage  duty,  1247  ; when  not  to  be  let  or 
lent,  1243,  1247 — Washing,  in  mews,  903 — see  also  Carts. 

CARRIAGE-Way — Breaking  up,  without  parliamentary  powers,  366- 
368 — of  Private  street,  enforcement  of  repair  of,  295 — Vaults,  &c.,  not 
to  built  under,  without  consent,  8 7. 

CARTS — Riding  on,  or  driving  improperly,  901,  902 — Weighing-houses 
for,  380,  840. 

CASE,  Special  — see  Special  case. 

CASKS— Penalty  for  washing,  in  street,  903. 
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CASTING — Vote,  of  chairman,  732;  of  chairman  of  joint  hoard,  734;  of 
returning  officer  or  his  deputy  at  elections,  .1934,  1981,  1982,  2005. 

CASUAL  Vacancy — Avoidance  of  election  on  petition  creates,  1187 
— in  Chairmanship,  of  local  authority,  731 ; of  parish  council,  1668  ; 
of  parish  meeting,  1668 — among  District  councillors  or  Guardians, 
Application  of  election  orders  to  elections  to  fill,  T924,  1939,  1975,  1986, 
1998,  2008  ; Election  to  fill,  when  to  be  held,  1974,  when  not  to  be  held 
before  ordinary  election,  1669,  1974  ; Filling  of,  at  ordinary  election, 
1934,  1982,  2005  ; Non-acceptance  of  office  creates,  1974;  Notification  of, 
1974;  Provisions  of  Municipal  Corporations  Act  as  to  filling,  applied, 
1669,  1936,  1983,  2006;  adapted  provisions,  1974,  1997 — among  Over- 
seers, 1591;  to  be  filled  by  guardians  on  default  of  proper  authority, 
1672—  on  Parish  council,  1668. 

CATTLE  — in  Dairies  and  cowsheds,  regulations  as  to  inspection,  &c.,  of, 
1281,  1790 — Driving,  furiously,  902 — Drugging,  unlawfully,  909 — 
Impounding,  when  straying  on  highway,  1633,  in  streets,  900;  ex- 
penses of  impounding,  900,  901 ; food  for  impounded  cattle,  900;  mean- 
ing of  “ stray  cattle,”  900 ; vexatious  impounding,  900 — Nuisance 
from,  caused  by  railway  company,  176 — Regulations  as  to,  in  conti- 
nental cities,  386 — Slaughtering,  in  streets,  901 ; see  also  Slaughter- 
house— Tolls,  on  sale  of,  in  markets,  843,  844;  on  sale  by  weight,  1297 
— Weighing,  in  market ; Accommodation  to  be  provided  for  the  purpose, 

1296,  1525  ; Exemption  from  necessity  of  providing  such  accommodation, 
1297  » Option  of  having  cattle  sold  by  weight,  1297  ; Penalty  for  fraud, 

1297,  penalty  for  refusal  to  weigh  the  cattle,  1297  ; Tolls  for  weighing 
cattle,  1297. 

CELLAR — Construction  of,  under  street  without  consent,  prohibited,  87 
— Coverings  to,  to  be  provided,  880;  penalty  for  leaving  covering- 
defective  or  cellar  unprotected,  903 — Nuisance  in,  from  heat  of  adjoin- 
ing cellar,  184 — Occupation  of,  as  a dwelling,  defined,  153,  prohibited, 
in  certain  cases,  1 5 1 ; regulations  as  to  construction  of  cellar  dwell- 
ings, 15 1 ; second  conviction  for  contravention  of  Act,  153 — Sewer  may 
be  carried  under,  61 — under  Street,  maintenance  of,  1446 — Water  re- 
maining stagnant  in,  116. 

CEMETERIES  Clauses  Act,  1847,  891 — Accounts,  897 — Ap- 
proaches to  cemetery,  892 — Chapels,  892,  893,  894 — Chaplain,  894 
— Clerk,  894 — Consecration  of  cemetery,  894 — Construction  of 
cemetery,  892 — Damage  to  cemetery,  896 — Definitions,  891 — 
Distance  of  cemetery  from  houses,  892 — Pences,  893 — Incorporation 
of  Act  with  Public  Health  Interments  Act,  1133 — Inscriptions  on 
monuments,  896 — Nuisances,  897 — Recovery  of  damages  and 
penalties,  897 — Registration  of  burials,  894 — Repairs  to  cemetery, 
893 — Rights  of  burial,  &c.,  grant  of,  895  ; form  of  grant  and  assignment 
of  grant,  898 — Sewers,  power  to  make,  893 — Water  not  to  be  fouled 
by  cemetery,  893. 

CEMETERY — Burial  in,  prohibited  by  bye-law,  438 — Company,  held 
to  be  “owners”  liable  to  paving  expenses,  313 — Donation  of  land  or 
money  to  local  authority  for,  1133 — Local  authority  may  provide,  1133 
— Prohibition  against  provision  of,  in  certain  cases,  without  consent 
of  secretary  of  state,  770,  771 — Tithe  rent-charge  on,  to  be  redeemed,  89 
— Transfer  of,  to  town  council,  by  trustees  under  local  Act,  47. 

CENTRAL  Criminal  Court — Indictment  under  Corrupt  and  Illegal 
Practices  Act  removable  to,  1224. 

CERTIFICATE — by  Analyst,  983;  form,  985,  993 — Auditor,  of 
amount  of  expenditure  of  local  authority,  1125  ; of  sum  surcharged,  556, 
finality  of,  562,  recovery  of  certified  sums,  557 — Clerk  to  local 
authority,  authenticating  copy  of  bye-laws,  442 — Engineer,  under 
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contract  for  works,  403 — under  Housing  of  the  Working  Classes  Act, 
for  adoption  of  provisions  as  to  lodgings,  1484 — Inhabitants,  as  to 
nuisance  from  offensive  trade,  217 — Inspector,  under  Rivers  Pollution 
Prevention  Act,  1054 — Justices,  on  completion  of  market,  845 ; on 
dedication  of  highway,  327 — of  Local  government  board,  authenticating 
copy  of  document  issued  by  them,  256;  forgery  of  certificate,  257;  as  to 
expenses  of  performing  duty  of  local  authority,  657 — Medical;  for 
Exemption  from  inhabited  house  duty,  1824,  1847;  as  t°  House  in  a 
filthy  or  unwholesome  state,  115,  as  to  house  having  been  properly 
disinfected,  243;  as  to  Infection  in  house,  231,  1426,  1427,  under 
Infectious  Disease  Notification  Act,  1411,  form  of,  r 8 r 8 ; as  to  Nuisance 
from  offensive  trade,  217;  under  Quarantine  regulations,  1911;  for 
Removal,  of  body  to  mortuary,  265,  of  sick  person  to  hospital,  236 — for 
Pawnbroker,  form  of,  972;  grant  of,  971 ; transfer  of  powers  in  relation 
to,  to  district  council,  1635,  to  county  borough  council,  1638 — Rural 
authority,  as  to  provision  of  water  supply  to  house,  1099 — Surveyor, 
as  to  dangerous  building,  881. 

of  Annuity  under  Local  Loans  Act,  998 — Character, 

to  be  produced  by  common  lodging-house  keeper,  156 — Entry  in 
common  lodging-house  register,  153—  Registration  ; of  Alkali  works, 
1149,  form  of  application  for,  1150,  stamp  duty  on,  1:150, • Canal  boat, 
1070,  avoidance  of  certificate  by  structural  alterations  in  boat,  1273,  illegal 
detention  of  certificate,  1072,  production  of  certificate,  1071,  refusal  of 
production,  jo 71. 

CERTIFIED  Sums — Recovery  of,  by  auditor,  557/560;  limitation  of 
time  for  proceedings,  561. 

CERTIORARI — Appeal  to  court  of  appeal  does  not  lie  in  certain  cases, 
600 — Limitation  of  time,  599 — Procedure,  558. 

to  remove  Conviction  under  illegal  bye-law,  599 — Dis- 
allowances by  auditor,  556,  55  8 — Order  ; of  Local  board  for  payment 
of  money,  not  granted,  599;  of  Local  government  board,  776;  of  Town 
council  for  payment  of  money,  553,  554 — Proceedings  under  Public 
Health  Act,  598 — Provisional  order,  does  not  lie,  645 — Special  case 
stated  by  quarter  sessions,  no  longer  required,  599. 

CESSPOOLS — Bye-laws,  as  to  construction  of,  536, 1442,  as  to  cleansing, 
113 — Drainage  into,  w*hen  to  be  enforced,  83,  86 — Local  authority,  to 
provide  that  they  shall  not  be  a nuisance,  107  ; may  undertake  or  contract 
for  cleansing,  109 ; default  of  local  authority  in  cleansing,  1 10 — Nuisance 
created  by,  167;  examination  of,  on  complaint  of  nuisance,  107 — 
Overflow  from,  penalty  for  permitting,  1 16— Pollution  of  well  by 
percolation  from,  90,  714 — Rooms  over,  not  to  be  used  as  dwellings, 
T443 — Sewer  does  not  include,  33. 

CHAIRMAN  of  Board  of  guardians,  1616,  1677. 

of  Joint  board — Appointment  of,  734 — Casting  vote 

of,  734 — Minutes  of  meetings  signed  by,  to  be  received  in  evidence,  735 
—Temporary  chairman,  734. 

of  Local  board — Adjournment  of  meetings  by,  729 — 

Application  of  provisions  concerning,  to  chairman  of  district  council 
or  board  of  guardians,  1677 — Appointment  of,  731 — Casting  vote  of, 
732 — Minutes  of  meetings  signed  by,  to  be  received  in  evidence,  732 
— to  be  Summoning  officer  of  meeting  of  owners  and  ratepayers,  75  2 — 
Temporary  chairman,  731. 

of  Meeting  of  owners  and  ratepayers — Declaration  by, 

to  be  evidence  of  decision  of  meeting,  754 — Summoning  officer  to  be, 
75  3- 
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CHAIRMAN — continued. 

of  Parish  council — Casting  vote  of,  1696 — Casual 

vacancy  in  the  office,  1668 — when  to  be  Chairman  of  parish  meeting., 
1658 — Deposit  of  documents  with,  under  standing  orders  of  parliament, 
1610,  i6n — Disqualification  of,  1658 — Election  of,  1589 — Qualifi- 
cation of,  1589 — Re-eligibility  of,  1668 — Resignation  of,  1668 — 
Term  of  office  of,  1589. 

of  Parish  meeting — Casting  vote  of,  1695 — Casual. 

vacancy  in  the  office,  1668 — Chairman  of  parish  council,  when  to  be, 
1658— Election  of,  1588,  1612;'  demand  of  poll,  1695 — Incorporation 
of  chairman  and  overseers,  1613  ; power  of  body  corporate  to  hold  land, 
1613;  summary  determination  of  question  as  to  vesting  of  property  in* 
body  corporate,  1682;  transfer  of  property  to  body  corporate,  1613 — 
Re-eligibility  of,  1668  — Resignation  of,  1668  — Temporary 
chairman,  1696. 

of  Rural  district  council,  1624,  T677 — Disqualifications 

for  office,  1658 — to  be  Justice  of  the  peace,  1621 — Qualification  of, : 
1624. 

of  Urban  district  council,  1677 — Disqualifications  for 

office,  1658— to  be  Justice  of  the  peace,  1621 — Qualification  of,  1678. 

CHAIRMEN  of  District  Councils  Act — Chairman  on  re-election 

not  to  renew  oath  as  ex-officio  justice,  1738. 

CHANNEL — of  Streams,  riparian  rights  in,  703. 

CHANNELLING — of  Private  street,  how  enforced,  295 ; maintenance 
of  street  may  be  adopted  when  it  is  channelled,  &c.,  325 — Street  re- 
pairable by  inhabitants,  280. 

CHAPEL  — in  Cemetery  under  Cemeteries  Clauses  Act,  to  be  provided r 
892,  894;  for  dissenters,  895 — Exemption  of,  from  poor-rates,  324,  500 
— may  be  a House,  28 — Minister  of,  not  liable  to  paving  expenses.  324 
— Owner  of,  meaning  of  the  expression,  20,  28. 

CHAPLAIN — for  Cemetery,  appointment  of,  894. 

CHARACTER — Certificate  of,  to  be  produced  by  common  lodging- 
house  keeper,  156 — Forged  testimonial  as  to,  445. 

CHARCOAL — Nuisance  caused  in  making,  223. 

CHARGE — for  Attendance  on  board  ship,  by  poor  law  medical  officer, 
257;  by  other  medical  practitioners,  258— Bathing  place,  889 — Baths 
and  wash-houses,  889 — Fire-engines  sent  beyond  the  district,  906 — 
Gymnasium,  1077 — Impounding  stray  cattle,  900 — Labouring 
classes  lodging-houses,  1485 — Mortuary,  259— Public  library,  not 
to  be  made  for  admission,  1548  ; may  be  made  for  lending  library  to. 
strangers,  1548 — Slaughter-houses,  384 — Swimming  baths,  1076, 
1078 — Water  supply,  local  government  board  may  fix  scale,  1100 — see 
also  Fees. 

on  Premises  — under  District  Councils  (Water  Supply 

Facilities)  Act,  1743 — under  Housing  of  the  Working  Classes  Act, 
1473  ; form  of  charging  order,  1505  ; form  of  assignment  of  charge,  1505  ; 
incidence  of  charge,  1473;  registration  of  charge,  1474;  transfer  of 
charge,  1474 — under  Improvement  of  Land  Act,  94 — Private 
improvement  expenses,  when  to  be,  580  ; limitation  of  dime  for  enforcing 
charge,  583,  584;  registration  of  charge,  not  required,  584 — Private 
improvement  rate,  when  to  be,  507 — under  Private  Street  Works  Act, 
1563,  enforcement  of,  1563,  registration  of,  1564. 
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CHARITABLE  Trusts  Acts — Consent  of  parish  council,  &c,,  not 
required  to  vesting  order  under,  1673 — Jurisdiction  of  Charity  Com- 
missioners under,  1608. 

CHARITY — Accounts  of,  1607,  1609 — Beneficiaries  of,  their  appoint- 
ment, 1606,  where  parish  is  divided  by  Local  Government  Act,  1646, 
where  parish  is  grouped,  1653 ; publication  of  their  names  in  case  of  dole 
charity,  1607 — Bribery  under  colour  of,  1241 — Commissioners, 
appeal  from  determination  of,  1682,  1683;  powers  of,  under  Charitable 
Trusts  Acts,  1608,  under  Commons  Act,  1040,  under  Local  Government 
Act,  1606,  1607,  1639,  1647 — Definition,  of  ecclesiastical  charity,  1686, 
parochial  charity,  1687 — Determination  of  questions  as  to,  1682 — 
Lands,  may  be  granted  for  public  library,  1549— Scheme  for,  1608; 
draft  to  be  laid  before  parish  council  or  meeting,  1607  ; opposition  by 
parish  council,  1607 — School,  trustees  of,  liable  as  owners  for  expenses 
of  repairing  private  street,  15,  16 — Trustees,  their  Appointment,  1606, 
1607,  where  parish  is  divided  by  Local  Government  Act,  1646,  where 
parish  is  grouped,  1653,  in  urban  parish,  1638  ; Benefit  of  charity  not  to 
be  enjoyed  by,  1607  ; Term  of  office  of,  1607 ; Transfer  by,  of  property 
to  parish  council,  1606. 

CHARTERS  — to  Boroughs,  686,  r 194  ; notice  of  petition  for,  to  be  given 
to  county  council  and  local  government  board,  1363  ; scheme  for  adjust- 
ment of  powers,  &c.,  on  grant  of  charter,  1194,  1196. 

CHEESE — Compound  of  fat,  &c.,  sold  as,  982 — Unwholesome,  penalty 
under  municipal  bye-law  for  exposing  for  s ile,  226. 

CHEMICALS — Nuisance  from  manufacture  of,  201 — Penalty  for 
discharging,  into  sewer,  1438. 

CHEQUES— Crossed,  ico2. 

CHILDREN — Blind  and  deaf,  district  council,  when  to  appoint  com- 
mittee for  education  of,  1676 — on  Canal  boats,  education  of,  107  r; 
regulations  as  to  attendance  certificates,  1274 — in  Workshops,  medical 
officer  to  give  notice  of  employment  of,  1528. 

CHIMNEY  Sweepers,  &c.,  Act,  352 — Penalty  for  noisily  soliciting 
employment'  184. 

CHIMNEYS — Access  of  air  to,  183,  184 — Bye-laws  as  to  construction 
of,  335,  352 — Nuisance  from  smoke  of,  168,  180 — Penalty  for  setting 
fire  to,  906. 

CHLORIDE  of  Lime — Use  of,  as  disinfectant,  234,  235. 

CHOLERA — Local  government  board  may  make  regulations  for  pre- 
venting spread  of,  245  ; memorandum  of  the  board  as  to  precautions 
against,  1872 — Regulations  made  by  board,  1909. 

CHURCH — “Affairs  of  the  church  ” defined,  1687;  savings  with  regard 
to,  1592,  1596,  1611,  1612 — Clock  may  be  provided  for,  by  urban 
authority,  379 — Exemption  of,  from  rates,  324,  500 — held  to  be  eu 
House  in  respect  of  line  of  buildings,  334 — Incumbent  of,  not  liable 
to  paving  expenses,  324 — Interments  in  or  under,  prohibited,  769 — 
Owner  of,  19 — Vaults  under,  not  to  be  constructed,  769  ; maintenance 
of  existing  vaults,  769. 

CHURCHWARDENS— Appointment  of  charity  trustees  in  lieu  of, 
1606 — when  not  to  be  Overseers  ex  officio , 1552,  1639 — Powers 
transferred  from,  to  parish  council,  1592 — see  also  Overseers. 

CHURCHYARD — Disused,  maintenance  of,  772 — Faculty,  for  laying 
out  paths,  &c.,  in,  375  ; for  converting  into  public  garden,  refused,  375 — 
Paving  expenses  not  to  be  charged  on,  324 — see  also  Burial-ground. 
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CINDERS — Nuisance  from  accumulation  of,  177. 

CINQUE  Ports — Application  of  Local  Government  Act,  1888,  to,  1360. 

CIRCULARS — cf  Local  government  board — see  Local  government  board , 
instructions  of. 

CISTERNS— Closing,  when  polluted,  149 — Neglect  to  repair,  869,  870 
— Provision  of,  by  consume]-,  869  ; penalty  for  neglect,  869 — Public, 
vested  in  local  authority,  139 — Summary  proceedings  to  abate  pollu- 
tion of,  149. 

CITATION — of  Acts,  1403,  under  Short  Titles  Act,  1,  2. 

CITIES— List  of,  1 r 66. 

CITY  of  London — Commissioners  of  sewers  in,  superseded  by  London 
county  council,  5 — Extent  of,  5 — Metropolis,  when  included  in,  4,  5 
— Port  sanitary  authority  for,  636— Sanitary  authority  in,  21 1 — see 
also  London. 

CIVIL  Service — Scale  of  compensation,  1380. 

CLAIM — for  Election  expenses,  limitation  of  time  for  sending  in,  1252. 

CLAY — Pits,  when  held  to  be  mines,  715. 

CLEANSING — Ashpits,  109;  bye-laws  as  to,  113 — Bakehouses,  1079, 
1082 — Canal  boats,  1070 — Cesspools,  109;  bye-laws  as  to,  113 — 
Clothing  from  vermin,  1740 — Common  lodging-houses,  bye-laws  as  to, 
159 — Cowsheds  and  Dairies,  regulations  as  to,  1281 — Ditches,  on 
boundary  of  district,  118;  in  metropolis,  119;  on  turnpike  road,  119 — 
Earth-closets,  109;  bye-laws  as  to,  113 — Footways,  bye-laws  as 
to,  113 — Houses,  on  medical  certificate,  115,  231,  1426 — Lodging- 
houses,  bye-laws  as  to,  165 — Milkshops,  and  vessels  used  for  milk, 
1281 — Passages,  1443,  recovery  of  expenses,  1444 — Pavements,  bye- 
laws as  to,  1 13 — Persons  from  vermin,  1740 — Pool,  from  sewage  deposit, 
held  to  be  a work  for  sewage  purposes,  99 — Privies,  109 ; bye-laws  as 
to,  1 13 — Sewers,  76;  action  for  damage  caused  by  neglect,  78,  79; 
water  supply  for  the  purpose,  79 — Streets,  109 — Turnpike  and  other 
roads  by  urban  authority,  under  agreement,  276 — Workshops,  15 28, 
penalty  for  neglect,  1529. 

of  Persons  Act,  1 740 — Local  authorities  empowered  to 

provide  cleansing  for  persons  infected  with  vermin,  1740. 

CLERK — to  Guardians,  remuneration  of,  as  clerk  to  rural  authority,  452  ; 
when  to  be  returning  officer,  1999 — to  Local  authority  ; Appearance  of 
local  authority  by,  in  legal  proceedings,  595;  Authentication  of  docu- 
ments by,  606  ; Office  of  treasurer  not  to  be  held  by,  45  7 ; Registration 
of  mortgages  and  transfers  by,  544;  Returns  to  be  made  by,  under 
Local  Taxation  Act,  921  ; Treasurer,  or  his  partner,  or  servant,  not 
to  be,  457 — of  the  Parliaments,  deposit  of  documents  relating  to 
applications  for  provisional  orders  with,  646 — of  Parish  council,  1610, 
1 61 1 — of  the  Peace,  cemetery  accounts  to  be  sent  to,  897;  taxation 
of  solicitors’  bills  by,  563 — of  Rural  district  council,  parish  council 
when  to  have  services  of,  1610;  when  to  be  returning  officer,  1976 — to 
Rural  authority,  452,  453  ; salary  of,  452 — to  Stipendiary  magistrate, 
566 — to  Urban  authority,  appointment  and  salary  of,  444 ; recovery  of 
salary  by,  446  ; when  to  be  returning  officer,  1925. 

CLERKS — at  Elections,  restriction  on  employment  of,  1248 — Embezzle- 
ment by,  465 — Falsification  of  accounts  by,  553. 

CLOCKS — Public,  may  be  provided  by  urban  authority,  379;  may  be 
repaired,  wound,  &c„  by,  1450. 
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CLOSED  Burial-grounds — Repair  of,  772 — Secretary  of  state,  when 
to  sanction  opening  of  new  burial-ground  in  neighbourhood  of,  770. 

CLOSING — Buildings  unfit  for  habitation,  197;  bye-laws  as  to,  336 
— Cellar  dwellings,  after  second  conviction,  153  — ^Orders,  under 
Housing  of  the  Working  Classes  Act,  1471,  15 03,  form  of,  1504,  form  of 
summons  for,  1504 — Overcrowded  houses,  after  second  conviction, 
2 1 1. 

CLOTHES— Penalty  for  hanging  across  street,  902. 

CLOTHING,  Infected — Destruction  of,  235 — Disinfection  of,  236 
— Exposure  of,  239. 

COAL — Bye-laws  as  to  weighing,  437 — Coke  not  included  in  the  term, 
905 — under  Waterworks,  not  to  belong  to  undertakers,  857. 

Mines — Rating,  under  Lighting  and  Watching  Act,  498. 

Mines  Regulation  Act — Privy  accommodation  to  be  provided 

under,  104,  105 — Shafts  when  disused,  to  be  fenced,  173. 

Plate — in  Street,  injury  from  defective  state  of,  879,  1447. 

COCKS  — are  Domestic  animals  under  Cruelty  to  Animals  Act,  908 — ■ 
Penalty,  for  keeping  place  for  fighting,  908. 

COFFEE— Adulteration  of,  981 — Stall,  held  to  be  a “ new  building,” 
345. 

COLLECTION — of  Highway  rate,  517;  on  constitution  of  urban  district, 
271 — Rates,  money  arising  from,  to  be  paid  to  treasurer,  463 — 
Separate  rate  in  rural  district,  530 — Urban  rates,  521 — Voting 
papers,  744,  how  if  they  are  not  collected,  744;  penalty  for  interfering 
with,  748. 

COLLECTIVE  Titles— of  Acts  of  Parliament,  1,  2. 

COLLECTORS— Appointment  of,  by  urban  authority,  444 — Money 
to  be  paid  to  treasurer  by,  463. 

COLLEGES — Water  supply  to,  at  universities,  144. 

COLLEGIATE  Bodies — Saving  for,  717. 

COLLUSION — Contract  obtained  by,  406. 

COMBINATION — of  Local  authorities,  for  execution  of  works,  630;  for 
provision  of  hospital,  247;  as  joint  board,  626  ; for  purposes  of  provisions 
as  to  epidemic  diseases,  259 — of  Riparian  authorities,  as  port  sanitary 
authority,  633 — of  Urban  authorities,  under  Public  Libraries  Acts, 
1570- 

COMMENCEMENT — of  Acts  of  Parliament,  696,  1404 — Orders  of 
local  government  board,  622 — Rates,  521 — Summary  proceedings, 
limitation  of  time  for,  567. 

COMMISSIONERS — of  Admiralty,  saving  for  property  of,  696 — under 
Baths  and  Wash-houses  Acts,  appointment  of,  827 — on  Boundaries, 
1361 — Clauses  Act,  incorporation  of  part  of,  with  Housing  of  the 
Working  Classes  Act,  1468 — under  Conservancy  Acts,  saving  of 
powers,  &c.,  of,  45,  46 — under  Improvement  Act,  see  Improvement 
commissioners — of  Inland  Revenue,  regulations  for  transmission  of 
articles  for  analysis  to,  988 — under  Local  Acts,  transfer  of  their  powers, 
&c.,  to  town  council,  47  ; to  urban  authority,  46 — under  Public  Libraries 
Act,  appointment  of,  1545 — for  Public  works  loans,  see  Public  ivories 
loan  commissioners — on  Rivers  Pollution,  report  as  to  sewerage  of 
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COMMISSIONERS— continued. 

towns,  78 — of  Sewers;  Acts  relating  to,  55;  for  City  of  London, 
succeeded  by  common  council,  211 ; Crown  may  issue  commission  to,  95  ; 
Ditch  not  required  to  be  fenced  by,  77;  Powers  of,  95;  Saving  for 
rights,  &c.,  of,  51,  696  ; Sewers  and  other  property  vested  in,  51,  55,  283. 

COMMITTAL — of  Members  of  local  authority,  motion  for,  604. 

COMMITTEE — of  Borough,  council,  appointment  of,  467 — of  County 
council,  proceedings  of,  1374;  delegation  of  powers  under  Local  Govern- 
ment Act,  1894,  to,  1692  ; standing  committee  for  purposes  of  allotments* 
&c.,  1456,  1897,  1903 — of  District  council,  appointment  of,  1675, 
for  providing  education  for  blind  and  deaf  children,  1676,  rules  as  to 
proceedings  of,  1697 — of  Garden  or  ornamental  ground,  appointment 
and  powers  of,  924,  925 — under  Housing  of  the  Working  Classes  Act, 
1491 — Joint,  see  Joint  committee — of  Parish  council,  appointment  of* 
1675,  rules  as  to  proceedings  of,  1697 — of  Parish  meeting,  1612  ; demand 
of  poll  as  to  appointment  of  committee  or  approval  of  their  acts,  1695 — 
Parliamentary,  on  bill  confirming  provisional  order  or  private  bill* 
may  award  costs,  648,  650;  may  examine  witnesses,  649 — Parochial* 
rural  authority  may  appoint,  469 ; parish  council  may  be  invested  with 
powers  of,  1609;  parish  councillors,  when  to  be  members  of,  1609;  not 
entitled  to  use  of  schoolroom,  &c.,  1591 — of  Privy  council,  petitions  for 
municipal  charters  to  be  referred  to,  1194;  scheme  with  respect  to 
certain  existing  authorities  may  be  framed  by,  1194;  see  also  Frimj 
council — Ratification  of  acts  of,  468 — of  Rural  authority,  delegation  of 
powers  to,  469 — School  attendance,  urban  authority  may  appoint,  1062 
— Use  of  schoolroom,  &c.,  for  meetings  of,  1589. 

COMMITTEE-Rooms — at  Elections,  premises  where  intoxicating 
liquor  is  sold  not  to  be  used  for,  1249  ; restriction  on  number  of,  1244. 

COMMON — in  Metropolis,  Acts  for  improvement  and  regulation  of,  377* 
378 — Nuisance  upon,  caused  by  committee  of  copyholders,  190 — 
Right  to  hold  meeting,  or  deliver  speeches  upon,  not  known  to  the  law* 
1031 ; nor  right  to  shoot  over,  1031. 

Fund — of  Joint  board,  629 — of  Rural  authority,  to  be 

raised,  for  general  expenses,  525,  526,  mortgage  of,  534. 

Informer — Corporation  cannot  be,  460 — Limitation  of 

time  for  action  by,  460,  1578,  1579. 

Lands,  purchase  of,  under  Lands  Clauses  Acts,  812. 

• Lodging-houses — Access  to,  to  be  given  to  officers  of  local 

authority,  160 — Bye-laws  as  to,  158— Conviction  for  third  offence 
disqualifies  keeper  of,  162 — Death  of  keeper  of,  156 — Definition  of, 
162-165  > °f  keeper  of,  163 — Evidence  that  inmates  of,  belong  to  one 
family,  16 1 — Fever,  &c.,  in,  notice  to  be  given,  160 — Inspection  of, 
before  registration,  156;  at  other  times,  160 — Limewashing,  159 — 
Notice  of  fever  in,  160;  notice  of  registration  to  be  affixed  to  premises, 
158— Offences  by  keepers  of,  1 60— Registration  of,  153,  156  ; refusal 
of  registration,  156 — Removal  of  infected  persons  from,  236 — Reports 
as  to  beggars  and  vagrants  in,  160 — Thieves  harboured  in,  161 — Third 
conviction  of  keeper  of,  162 — Water  supply  for,  159 — Widow  of  keeper 
of,  may  keep  the  house,  156. 

Nuisance,  meaning  of,  169. 

of  Pasture,  scheme  may  be  made  for,  under  Allotments 

Act,  1319. 

Rights  of,  proceedings  by  district  council  for  protection  of, 

1633,  1634;  memorandum  of  local  government  board,  1888. 

■ Seal,  see  Seal. 
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COMMONABLE  Rights  Compensation  Act,  1882,  1028. 

COMMONS  Act,  1876,  1028 — Adjustment  of  rights  defined,  103c — 
Allotments  for  recreation  grounds  and  field  gardens,  definition  of, 
1029,  surplus  rents  of,  how  to  be  applied,  1042,  1134,  vesting  of,  in 
churchwardens  and  overseers,  1041 — Applications  for  provisional 
orders,  1029  ; how  they  are  to  be  made,  1033 ; notice  of,  to  be  given  to 
urban  authority,  1032  ; parish  council  may  make,  1596  ; urban  authority 
may  make,  1032 — Benefit  of  the  neighbourhood,  commissioners  to 
•consider,  1031,  1034;  definition  of,  1029 — Bye-laws,  103 r,  1039 — 
Charity  commissioners  to  have  certain  powers,  1040 — Commoners 
may  be  compensated  by  local  authority,  1032  — Compensation, 
1039;  may  be  paid  by  local  authority,  1032— Contributions  in 
relation  to  commons,  by  local  authorities,  1032 — County  courts  to 
have  jurisdiction  as  to  illegal  inclosures,  1043 — Definitions,  1045 
— Expenses,  compensation  to  be  paid  as  part  of,  1039 ; of  local 
authority,  how  to  be  defrayed,  1032 — Field  gardens,  expenses  of, 
1041 ; they  may  be  let,  1041 — Gravel  digging  for  repair  of  highways, 
1040 — Improvement  of  common  defined,  1631 — Inclosure  Acts, 
amendment  of,  1041 ; list  of  Acts,  1046 — Local  inquiries,  1035 — 
Metropolitan  commons,  restriction  as  to  digging  gravel  on,  1041  ; 
•saving  for,  1045^ — Notice  of  intended  inclosure, • 1044 — Nuisance 
on  town  or  village  green,  1043 — Private  interests  defined,  1029 — Pro- 
cedure, 1033 — Provisional  order  for  inclosure  of  common,  confirma- 
tion of,  1038  ; purposes  for  which  provisional  orders  may  be  made,  1029  ; 
rules  relating  to  them,  1036 — Rates  may  be  levied,  1039 — Regulation 
•of  common  defined,  1030 — Roads  to  be  set  out,  1031 — Sale  of  part  of 
common  to  pay  expenses,  1103 — Statutory  provisions  for  benefit  of 
neighbourhood,  1031 — Suburban  commons,  1032;  extension  of  provi- 
sions as  to,  to  other  commons,  1634 — Substitution  of  allotments  for 
field  gardens,  &c.,  1041 — Town,  defined,  1032 — Urban  authorities  may 
purchase  rights  of  common,  1032,  may  make  application  to  commis- 
sioners, 1032,  may  be  invested  with  powers  of  management,  1032,  to 
receive  notice  of  application  for  provisional  order,  1032;  powers  of 
urban  authorities  extended  to  district  councils  generally,  1634 — Village 
greens,  interference  with,  to  be  deemed  a nuisance,  1043. 

1878,  1103 — Allotments  for  labouring  poor,  scheme 

may  require  provision  of,  1104 — Sale  of  part  of  common  to  raise  money 
for  expenses,  1103. 

1879,  1134 — Surplus  rents  of  recreation  grounds  may 

be  applied  to  improvement  of  field  gardens,  1134. 

House  of — Vacation  of  seat  by  member  disqualified  under 

Corrupt  Practices  Act,  1260 — see  also  Parliament,  Standing  orders. 

COMMUNICATION — of  Drains  with  sewers,  within  the  district,  80  ; 
without  the  district,  82 — Pipes,  for  water  supply,  133  ; laid  by  inhabit- 
ants, 867;  laid  by  undertakers,  866  ; purchase  of,  by  owner,  867;  re- 
fusal of  undertakers  to  lay,  867;  superintendence  of  making  communica- 
tion, 868 — between  Sewers  of  adjoining  districts,  91. 

COMPANIES  Clauses  Consolidation  Act,  1845,  781— Account- 
ability of  officers,  785 — Appeals  to  quarter  sessions,  789 — Borrowing 
money,  782  ; form  of  bond,  789  ; form  of  mortgage,  789  ; form  of  transfer, 
790 — Bye-laws,  786 — Definitions,  781,  782 — Incorporation  of’ 
with  Baths  and  Wash-houses  Act,  830 ; with  repealed  Public  Libraries’ 
Act,  781 — Recovery  of  damages  and  penalties,  786. 

‘-COMPANY — for  Disposal  of  sewage,  local  authority  may  become  share- 
holders in,  93 — Member  of  local  authority,  not  disqualified  by  interest 
in  contract  as  shareholder  in,  1658;  prohibition  against  voting  in  such 
case,  1658 — Officer  of  local  authority,  not  disqualified  by  interest  in 
contract  as  shareholder  in,  1279 — Rating  of,  739  ; recovery  of  rates  from, 
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when  in  liquidation,  503,  577 — Sewers  made  by,  when  not  vested  in 
local  authority,  51 — Special  resolution  of,  how  passed,  139 — Voting  at 
poll  of  owners  and  ratepayers  by  member  of,  741 — Water  for  fire-plugs 
supplied  to  urban  authority  under  agreement  with,  142 — Waterworks, 
may  be  purchased  by  local  authority  from,  121,  138;  when  not  to  be 
constructed  by  local  authority,  without  notice  to,  126 — Working  class 
dwellings  may  be  provided  by,  1488. 

COMPENSATION — for  Alteration  of  level  of  street,  292,  668,  669 — 
under  Alkali  Act,  in  respect  of  construction  of  drain  by  sanitary 
authority,  1147 — Arbitration  as  to,  how  conducted,  42c — Assessment 
of,  to  be  made  once  for  all,  671 — for  Carcase  not  condemned  as  unsound, 
228 — under  Commons  Act,  in  respect  of  rights  of  common,  1039 — 
Costs  of  applying  to  justices  included  in,  666 — to  Covenantee,  where 
land  purchased  under  Lands  Clauses  Acts,  415 — for  Damage  sustained 
through  execution  of  Act,  664;  arbitration  as  to  amount  of,  420,  665  ; 
summary  proceedings  for  settling  amount  of,  430;  liability  to  pay  it 
not  settled  by  arbitration,  665  ; matters  to  be  considered  in  assessing, 
666;  it  need  not  be  determined  before  entry  on  lands,  671,  672 — under 
Defence  Act,  in  respect  of  works  executed  by  secretary  of  state,  718 
— for  Delay,  of  locomotive  required  to  be  weighed,  1749 — for  Destruc- 
tion of  infected  articles,  235 — for  Diversion  of  stream,  670;  of  under- 
ground water  not  given,  71 1 — for  Exercise  of  powers  of  Highway 
Act,  not  payable,  671 — to  Existing  officers,  under  Local  Government 
Act,  1888,  1379;  under  Local  Government  Act,  1894,  1691 — under 
Forged  Transfers  Acts,  1518,  1542 — to  Hackney  carriage  driver,  on 
dismissal  or  withdrawal  of  complaint,  916 — under  Housing  of  the 
Working  Classes  Act,  1466,  1478,  149c — for  Injury  to  navigation  and 
water  rights,  701 ; to  trees  on  highway,  281 — for  Kerbstones  interfering 
with  access  to  premises,  291 — Limitation  of  time  not  applicable  to 
claim  for,  673,  1 5 76 — Local  government  board  may  award,  on  appeals  to 
them,  609;  to  officer  for  loss  of  office,  684,  685 — for  Loss  of  office,  684, 
685,  1 3 79,  1691 ; loss  of  time  by  auditor  in  recovering  certified  sum,  557 
— Mandamus  to  assess,  670,  672,  675 — Members  of  local  authority, 
when  liable  to  pay,  604 — for  Mines  near  to  sanitary  works,  858,  859 — 
Obstruction  of  public  right  not  a subject  for,  669 — Penal,  under 
Factory  and  Workshop  Acts,  1716 — for  Projections  removed  from 
houses,  877 — Recovery  of,  672 — Remote  damage  not  the  subject  of, 
669 — for  Removal  of  market,  381,  382 — Right  of  action  in  absence 
of  provision  for,  668;  none  where  compensation  is  payable,  674,  unless 
there  is  negligence,  &c.,  675 — for  Setting  house  back  or  forward,  333, 
877 — for  Sewage  farm  made  on  land  taken  compulsorily  from  estate, 
416 — for  Street  taken  by  tramway  company,  286 — for  Support  of  canal, 
668,  of  sewers  and  other  sanitary  works,  55,  56,  716,  1220 — to  Tenants 
of  allotments,  &c.,  1294,  to  tenants  for  expenses  of  removal,  under  Housing 
of  the  Working  Classes  Act,  1490 — for  laying  Water  mains  in  streets  so 
as  to  cause  damage,  861 — for  Waterworks,  assessment  of,  on  compulsory 
purchase,  139. 

COMPLAINT  — of  Default  of  local  authority,  to  County  council,  1610, 
1613,  1634,  with  reference  to  allotments,  1455,  1466,  1593;  to  Local 
government  board,  651 — Exceptions,  &c.,need  not  be  negatived  in,  570 
— Limitation  of  time  for  making,  567 — of  Nuisance,  to  justice,  193, 
205  ; to  local  authority,  187 — of  Offensive  trade,  217 — under  Railway 
and  Canal  Traffic  Act,  965,  966,  15  n — Several  sums  may  be  included 
in,  1435 — see  also  Summary  proceedings. 

COMPOSITION — with  Creditors,  disqualifies  member  of  local  autho- 
rity, 1658,  j 661 — for  Penalties  under  contracts,  395 — for  Stamp  duty 
on  transfers  of  stock,  995,  996. 

COMPROMISE— of  Action,  by  local  authority,  need  not  be  under  seal, 
399- 
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COMPULSORY  Hiring — of  Land  for  allotments,  1601 ; orders  of 
local  government  board  as  to,  1603,  1895. 

Purchase— for  Allotments,  1310-1312,  1597-1601: 

orders  of  local  government  board,  1599,  1899,  1904 — under  Housing 
of  the  Working  Classes  Act,  1462,  1464 — Instructions  of  local  govern- 
ment board  as  to  applications  for  powers  of,  2011,  2018 — Lands 
scheduled  may  be  taken,  though  not  actually  required  for  improve- 
ments, 33c — for  Parish  council  purposes,  1597-1601 ; order  of  local 
government  board,  1899 — Powers  of,  how  obtained,  413 — of  Water- 
works, assessment  of  compensation,  139. 

COMPUTATION — of  Distances,  1403,  under  Municipal  Corporations 
Act,  1198 — of  Time,  1683-1686  ; Meaning  of  “by  day,”  in  Canal  Boats 
Act,  1275,  meaning  of  “so  many  days  at  least,”  1685,  meaning  of  “ within 
one  calendar  month,”  1685;  under  Municipal  Corporations  Act,  1197; 
Sunday,  when  to  be  counted,  1686. 

CONCURRENT — Rates,  when  invalid,  517. 

CONDENSATION — of  Gas,  from  alkali  works,  1146;  from  sulphuric 
acid  works,  1148. 

CONDITION — Implied,  on  letting  furnished  house,  109,  243  ; on  letting- 
house  to  person  of  the  working  class,  1489. 

CONDUITS — Public,  vested  in  local  authority,  139. 

CONFERENCES — Expenses  of  clerk  or  member  of  local  authority, 
incurred  in  attendance  at,  1276 — Orders  of  local  government  board  as 
to,  1846.  1 915. 

CONFIRMATION — of  Bye-laws,  under  Acts  incorporated  with  Public 
Health  Act,  1236  ; under  Commons  Act,  1039  >"  under  Municipal  Corpora- 
tions Act,  442,  443  ; under  Public  Health  Act,  440 ; evidence  of  confirma- 
tion, 442,  443  ; under  Tramways  Act,  1236 — Improvement  scheme, 
under  Housing  of  the  Working  Classes  Act,  146  r — Minutes  of  meeting 
of  local  authority,  733 — Order  of  county  council  altering  county  district 
or  parish,  1364 — Provisional  orders,  under  Commons  Act,  1038;  Con- 
firmation must  be  express  and  not  implied,  330;  Confirming  Act  may  be 
altered,  644,  confirming  Act  to  be  a general  Act,  644 ; under  Gas  and 
Waterworks  Facilities  Acts,  937,  974;  under  Public  Health  Act,  644 ; 
Petition  against  order,  644;  Standing  orders  as  to,  646 — Scheme  for 
adjustment  of  powers,  &c.,  on  grant  of  new  charter,  1195. 

CONSECRATION— of  Cemetery,  893. 

CONSENT— of  Admiralty,  to  interference  with  their  property  by  local 
authority,  696,  697 — Attorney-general,  to  proceedings  for  recovery  of 
penalty  by  person  not  aggrieved,  5 70 ; to  proceedings  against  officer, 
1272 — Local  authority,  to  Building  in  street  being  brought  forward, 
1383 ; to  Construction  of  sanitary  conveniences  in  street,  1440 ; to 
Electric  lighting  license,  1204,  provisional  order,  1323  ; to  Execution  of 
works  by  local  authority  of  adjoining  district,  630,  to  execution  of  works, 
applied  for  after  construction  of  works,  1386  ; to  Officers  being  interested 
in  contracts  with  them,  in  certain  cases,  1279;  to  Reception  of  storm 
wTaters  into  their  sewers  from  adjoining  district,  9r — Local  board,  to 
excluded  part  of  parish  being  included  in  highway  district,  not  required, 
514 — Local  government  board,  when  to  be  given  instead  of  that  of 
secretary  of  state  or  treasury,  774,  see  also  Local  government  board , 
sanction  of — Owner,  of  Dwelling-house,  to  burial-ground  being  used  near 
house,  7 70,  to  communication  pipes  being  laid  in  connection  with  water 
mains,  133,  866;  of  Market  rights,  to  interference  with  his  rights  by 
establishment  of  market,  380;  of  Water  rights,  to  local  authority  in- 
juriously affecting  his  rights,  702 — Owners  and  ratepayers,  consent  of 
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parish  meeting,  when  substituted  for,  1672  ; to  parliamentary  costs  being 
incurred  by  governing  body  of  district,  967;  proceedings  for  obtaining 
consent  of,  751 — Parties  to  appeal  to  quarter  sessions,  special  case 
stated  by,  615 — Secretary  of  state,  to  new  burial-ground  being  opened, 
770,  771 — Trustees,  &c.,  to  removal  of  turnpike  toll-gates,  &c.,  276 — 
Urban  authority,  to  Building  being  brought  forward  beyond  the  line, 
1383  ; to  Erection  of  building  over  sewer  or  under  street,  87  ; to  Establish- 
ment of  offensive  trade,  213  ; to  Interference  with  pavement,  &c.,  280. 

CONSERVANCY  of  River — Public  works  loan  commissioners  may 
lend  money  for,  1025— Saving  of  powers,  &c.,  of  commissioners  for, 
45,  46. 


CONSERVATORS — of  Common,  improvement  of  common  under  Com- 
mons Act  includes  appointment  of,  1031 — of  the  Lee,  saving  for,  under 
Rivers  Pollution  Prevention  Act,  1055 — of  the  Thames,  1055  ; saving 
for,  under  Rivers  Pollution  Prevention  Act,  1055  ; see  also  Thames  Con- 
servancy Act. 

CONSERVATORY — Bye-laws  as  to  buildings  held  not  applicable  to, 
347- 

CONSOLIDATION — of  Municipal  Corporations  Acts,  9 — Proceed- 
ings for  recovery  of  rates,  5 74— Sanitary  Acts,  3. 

CONSTABLE— Harbouring,  while  on  duty,  90 7— Petroleum  may  be 
seized  by,  in  certain  cases,  1160,  1161 — Powers  of,  under  Towns  Police 
Clauses  Act,  387,570,  899,  908 — Proceedings  by,  in  relation  to  nui- 
sances, 187, 205,  206 — Removal  of  infected  person  to  hospital  by,  236,  23  7 
— Samples,  of  drugs  and  food  may  be  obtained  by,  983  ; of  margarine, 
1301  ; of  milk  in  course  of  delivery,  1129. 

CONSTANT  Supply — of  Water,  local  authority  may  provide,  130. 

CONSTITUTION — of  County  districts, by  county  council,  1364 — Joint 
board  for  united  district,  627 — Local  authority,  need  not  be  proved,  597 
— Local  government  district,  by  provisional  order,  619  ; on  resolution  of 
owners  and  ratepayers,  619;  petition  against,  621;  commencement  of 
order  for,  622 — Port  sanitary  authority,  633 — Sanitary  districts  and 
authorities,  35 — Special  drainage  district,  625 — United  district,  626. 

CONSTRUCTION — of  Acts,  for  interfering  with  private  rights,  330;  of 
general  and  local  Acts,  659;  rules  as  to,  in  Interpretation  Act,  1398 — 
Bridges  on  railways,  &c.,  at  expense  of  urban  authority,  274 — Ceme- 
tery, under  Cemeteries  Clauses  Act,  892 — Drains,  by  local  authority, 
on  default  of  owner,  83,  84 ; when  drainage  of  house  not  adapted  to  system 
of  sewerage,  85 — Houses,  bye-laws  as  to,  335  ; precautions  to  be  taken, 
882 — Incorporated  Acts,  689 — New  streets,  bye-laws  as  to,  335 — 
Reservoir,  by  local  authority,  notice  to  be  given,  129 — Schedules  to 
Public  Health  Act,  690 — Sewage  disposal  works,  88 — Sewers,  by 
local  authority,  58;  beyond  their  district,  61,  99  ; mandamus  to  compel 
construction  refused,  65  2, 654,  655  ; nuisance  not  to  be  created,  76 ; construc- 
tion of  new  sewer  at  owners’  expense,  84;  precautions  to  be  taken,  882; 
sufficiency  of  sewers,  76 — Streets,  bye-laws  as  to,  335  ; meaning  of  the 
expression,  341 ; precautions  to  be  taken,  882 — Waterworks,  by  local 
authority,  12 1 ; beyond  the  district,  129;  for  gratuitous  supply  of  water 
to  baths  and  wash-houses,  142  ; notice  to  be  given,  126,  129. 

■CONSTRUCTIVE  Situation — of  Local  government  district  in  high- 
way district,  773. 

CONSUMPTION  of  Smoke— by  Furnace,  &c.,  168— Locomotives 
on  railway,  182. 
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CONTAGIOUS  Disease — Definition  of,  253 — Indictment  for  ex- 
posure of  person  suffering  from,  240,  242 — Regulations  of  local  govern- 
ment board  as  to  prevention  of,  252. 

CONTAGIOUS  Diseases  (Animals)  Act,  1886,  1280 — Dairies, 
cowsheds,  and  milkshops  order,  1793,  amending  order  of  local  govern- 
ment board,  1797 — Local  government  board  to  have  certain  powers  of 
privy  council  under,  1280. 

Acts — Repeal  and  consolidation  of,  by 

Diseases  of  Animals  Act,  1280. 

CONTAMINATION — of  Milk,  precautions  to  be  taken,  i28r,  1794. 

CONTEMPT — of  Court,  by  public  body,  order  for  sequestration  for, 
74,  604. 

CONTINUANCE  in  Office — of  Guardian,  1615 — Parish  councillor, 
1589;  on  failure  to  elect  successor,  1668 — Rural  district  councillor, 
1624;  on  failure  to  elect  successor,  1978 — Urban  district  councillor, 
1623  ; on  failure  to  elect  successor,  1930. 

CONTINUING— Injury,  limitation  of  time  for  proceedings  in  respect 
of,  1574 — Offence,  Bye-laws  may  impose  penalty  for,  439  ; Existence 
of  works  in  contravention  of  bye-laws  when  deemed  to  be,  359,  360,  440  ; 
Limitation  of  time  for  summary  proceedings  not  applicable  to,  182,  194, 
568;  Neglect,  to  affix  notice  to  slaughter-house,  386,  to  conform  to 
line  of  buildings,  1383 ; Obstructing  order  to  permit  execution  of  works, 
663 ; Offensive  trade  carried  on  without  consent,  213 — Trespass, 
limitation  of  time  for  proceedings  in  respect  of,  15  74. 

CONTRACT — for  Apparatus  for  disposal  of  sewage,  88 — Baths  and 
wash-houses,  officers  not  to  be  interested  in,  834 — Cleansing  of  privies, 
ashpits,  &c.,  109;  of  streets,  109 — Compromise  of  action  by  local 
authority,  need  not  be  under  seal,  399 — Hospital  to  be  used  by  local 
authority,  247 — Improvement  scheme,  to  be  executed  under  Housing 
of  the  Working  Classes  Act,  1464 — Lands  for  disposal  of  sewage,  88, 
92 — Letting, house  to  person  of  the  working  class,  implied  condition  in, 
1489 — Light  railway  to  be  constructed  or  worked,  273 — Lighting 
streets,  363 — Lodging-houses  for  the  working  classes  to  be  provided, 
1485 — Payment  of  rates,  &c.,  by  occupier,  588 — Produce  of  sewage 
farm,  9 2 — Removal  of  house  refuse,  109 — Repair,  of  highways  in  South 
Wales,  279,  280,  of  main  roads,  1331 — Sewerage  works,  88— Street  to 
be  opened  for  laying  mains,  367 — Supply,  of  Earth  for  earth-closet, 
103;  of  Gas  to  urban  authority,  363;  of  Medicine  for  the  poor,  252; 
of  Sewage,  88  ; of  Water,  to  closet,  dispensed  with  on  provision  of  earth- 
closet,  103,  to  house,  on  owner’s  default,  136,  to  local  authority,  12  r,  136 
— Watering  streets,  109 — Wooden  house  to  be  erected,  illegality  of, 
345 — Works,  402  ; certificate  of  engineer,  when  a condition  precedent 
to  recovery  of  payment  under,  403  ; extras  under,  402. 

CONTRACTOR — Liability  of  employer  for  negligence  of,  605. 

CONTRACTS — Action  for  breach  of,  not  subject  to  limitation  of  time,  1576 
— Committees  not  to  enter  into,  1675 — Corporations,  when  bound 
by,  396 — Delay  in  execution  of,  caused  by  local  authority,  404,  405— 
Extras,  402 — Fraud  and  collusion  in  relation  to,  406 — Interest  in,  of 
Councillor  of  district  or  parish,  1658  ; of  Guardian,  1658 ; of  Member  of 
local  board,  747, 1279,  of  member  of  town  council,  1663  ; of  Officer,  under 
Baths  and  Wash-houses  Act,  834,  under  Public  Health  Act,  458,  1272, 
1279;  of  Surveyor,  as  patentee  of  bricks  used  by  contractor,  458 — 
Liability  for  negligence  of  contractor,  605 — Local  authority  may 
enter  into,  394 — Member  of  local  authority  not  personally  liable  under, 
603 — Recital  in  petition  held  not  to  constitute,  396 — Seal  of  corpora- 
tion must  be  affixed  to,  395,  396 ; extras  not  to  be  paid  for,  when  contract 
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under  seal  is  required,  402  ; private  improvement  expenses  recoverable, 
although  work  was  done  without  sealed  contract,  322,  400;  ratification 
of  contract  not  under  seal,  402 ; specification  to  be  sealed,  396 — of 
Rural  authorities,  394 — Stamp  duty  on,  394 — Ultra  vires,  397 — of 
Urban  authorities,  394;  Compounding  for  penalties  under,  395; 
Effect  of,  395  ; Estimates  for,  to  be  obtained  395, 407 ; Execution  of,  395  ; 
Notice  of,  to  be  published,  395 ; Penalty  to  be  specified  in,  395 ; Seal, 
when  to  be  affixed  to,  395  ; Security  for  execution  of,  395  ; Tenders  to  be 
invited  for,  395  ; Work  to  be  specified  in,  395 — Warranty  as  to  prac- 
ticability of  specifications  not  implied,  408. 

CONTRAVENTION — of  Bye-laws,  justifies  removal  of  work  executed, 
in  certain  cases,  359 — of  Order  for  abatement  of  nuisance,  penalty,  197. 

CONTRIBUTION — to  Bridge  expenses,  by  county  council,  mi— to 
Highway  expenses,  1332 — to  Joint  board’s  expenses,  629;  recovery 
of,  630 — to  Main  road  expenses,  1331 — to  Nuisance,  by  several 
persons,  66,  187,  189,  572 — to  Parish  council’s  expenses,  1604 — to 
Parish  meeting’s  expenses,  1604 — to  Port  sanitary  authority’s  expenses, 
635 — to  Private  street  works  expenses,  1564 — for  Public  pleasure- 
ground,  372 — to  Rural  authority’s  expenses,  528,  see  also  Contributory 
place — to  School  attendance  committee’s  expenses,  1062 — to  Spending 
authority’s  expenses,  how  apportioned,  1727 — for  Works  for  disposal  of 
sewage,  93. 

CONTRIBUTORY  Place  — Definition  of,  526  — Expression 
“ parish  ” in  Allotments  Act  means,  1320 — Highway  expenses  may  be 
charged  on,  in  certain  cases,  1636 — Overseers  of,  when  it  forms  part  of 
parish,  528 — Parochial  committee  may  be  appointed  for,  469 — Pre- 
cept of  rural  authority  to,  528 — Recovery  of  contributions  from  over- 
seers of,  532 — Sewerage  expenses  to  be  apportioned  on,  325 — Special 
expenses  to  be  charged  to,  526 — Water  supply  expenses  to  be  appor- 
tioned on,  525. 

CONVENIENCE — Balance  of,  to  be  considered  in  granting  injunction, 
70,  71,  72,  106,  220 — for  Public  accommodation,  urban  authority  may 
provide,  105,  see  also  Sanitary  conveniences. 

CONVEYANCE — of  Electors,  carriage  license  not  required  for,  1247  ,* 
hackney  carriages,  &c.,  not  to  be  used  for,  1247  » payment  not  to  be  made 
for,  1243 — Infected  persons  to  hospital,  236  ; expenses  of,  in  rural 
district,  to  be  general  expenses,  525 — Members  of  local  authority, 
disallowance  of  expenses  of,  560. 

Public — Disinfection  of,  penalty  for  neglect,  242 

— Exposure  of  infected  person  in,  239. 

CONVICTION — Amendment  of  form  of,  by  justices,  600 — Appeal 
against,  to  court  of  appeal  does  not  lie,  600 ; to  quarter  sessions,  6 1 1 — 
Disqualification  for  election  by  reason  of,  1658 — Double,  under 
different  provisions  for  same  offence,  206,  723 — Evidence  of,  224 — 
Informality  of,  not  ground  for  quashing  it,  5 98 — Removal  of,  by 
certiorari,  598 — Second,  of  hackney  carriage  driver  or  proprietor,  913  ; 
for  nuisance  from  offensive  trade,  217  ; for  offence  in  respect  of  cellar- 
dwelling, 153;  for  overcrowding  house,  21 1 — Third,  of  common 
lodging-house  keeper,  162 — for  Treason,  vacates  public  office,  449. 

COPYHOLDS — Land  includes,  in  Public  Health'Act,  6, 14 — Purchase 
of,  under  Lands  Clauses  Act,  81 1 — Vesting  of,  in  churchwardens  and 
overseers,  15. 

CORN — Unwholesome,  exposed  for  sale,  225. 

CORNER— Building  situate  at,  may  be  in  two  streets,  1385. 
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CORONER— Fees  of,  to  be  paid  from  county  rates  or  borough  fund,  266 — 
may  act  as  Justice  of  the  peace,  592— Removal  of  bodies  for  post- 
mortem examination  by  order  of,  266. 

CORPORATE  Name— of  District  council,  1620,  1621,  1624,  change  of, 
j6 75 — Improvement  commissioners,  40,  41 — Local  authority,  need 
not  be  proved,  5 97 — Local  board,  40,  41 ; change  of  name,  687 — Parish 
council,  1589. 

CORPORATION — Action  against,  for  malicious  prosecution,  604 — 
Chairman  of  parish  meeting  and  overseers  to  be,  1613 — Common 
informer,  cannot  be,  4&0,  571 — Deed  required  in  order  to  bind,  396 — 
Duty  on  property  of,  in  lieu  of  succession  duty,  412 — Improvement 
commissioners  to  be,  40 — Income  tax  on  profits  of,  479 — Indictment 
of,  for  misfeasance,  14 — Joint  board  to  be,  627 — Local  board  was,  40 
— Municipal,  to  be  urban  authority,  3 7 ; identity  of,  with  urban  autho- 
rity, 38,  see  also  Borough — Parish  council  to  be,  1589— Person 
generally  includes,  977,  1397,  1402 — Powers  of,  to  be  exercised  subject 
to  special  purposes  of  the  corporation,  481 — Rating  officer  of,  739 — 
Rural  district  council  to  be,  1624 — Saving  for,  717 — Successors 
of,  bound  by  their  contracts,  83,  395  —Transfer  of  consols  to,  on 
incorporation,  686  ; transfer  of  property  to,  by  trustees  under  local  Act, 
U89 — Voting,  by  officer,  739,  by  proxy,  740;  members  not  to  vote 
individually,  741. 

CORRESPONDENCE — with  Local  government  board,  how  to  be  con- 
ducted, 467. 

CORRUPT  and  Illegal  practices  List,  1254. 

CORRUPT  and  Illegal  Practices  Prevention  Act,  1883,  1222 — 
Appeal  against  summary  conviction,  1226 — Application  of  Act  to 
elections  under  Municipal  Elections  Corrupt  and  Illegal  Practices  Act, 
1884,  1238,  1254,  1260,  1261 — Attorney-general,  report  of  election 
court  or  commissioners  to,  1228 — Barrister  reported  guilty  of  corrupt 
practice,  1 2 70 — Corrupt  practice,  person  charged  with  may  be  found 
guilty  of  illegal  practice,  1225 — Definitions,  1229,  1269 — Director  of 
public  prosecutions,  proceedings  by,  1224,  1227 — Incapacity,  of  person 
reported  guilty  of  corrupt  or  illegal  practice,  1270;  removal  of  incapacity 
procured  by  perjury,  1224 — Justice  reported  guilty  of  corrupt  practice, 
1270 — Licensed  person,  bribery  and  treating  by,  1270 — Limitation 
of  time  for  proceedings,  1225 — Notice  to  person  charged  with  corrupt  or 
illegal  practice,  1270 — Prohibition  of  disqualified  person  from  voting, 
1 2 7c — Punishment  on  indictment  for  corrupt  practice,  1223 — Solicitor 
reported  guilty  of  corrupt  practice,  1270 — Summary  proceedings,  1227 
— Treating  defined,  1269 — Trial  at  central  criminal  court  or  royal 
courts  of  justice,  1224 — Undue  influence  defined,  1269 — Witness, 
certificate  of  indemnity  to,  1228 ; obligation  on,  to  answer,  1228. 

Practices  Prevention  Act,  1854 — Application  of,  to 

prosecutions  for  corrupt  practices,  1225 — Bribery  defined,  1268. 

1883— Application  of,  to 

prosecutions  for  corrupt  practices,  1225. 

Practices — Bribery,  definition  of,  1268,  1269;  meaning  of, 

1240 — Definition  of  corrupt  practice,  1238 — Disqualification  of 
person  guilty  of,  on  Conviction,  on  indictment,  1223,  1238,  on  prosecu- 
tion before  election  court,  1257;  Prohibition  of  voting  by  disqualified 
persons,  1270;  Removal  of  disqualification  on  conviction  of  witness  for 
perjury,  1224;  on  Report  of  election  Court,  1242, 1270;  Vacation  of  office 
by  disqualified  person,  1260 — List  of  burgesses  disqualified  by  corrupt 
or  illegal  practices  to  be  prepared,  &c.,  1254;  difficulty  as  to  similar 
list  in  connection  with  non-municipal  elections,  1255 — Personation, 
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CORRUPT — Practices — continued. 

definition  of,  1269,  meaning  of,  1242 — Punishment  of,  1223,  1238,  1257 
— Striking  off  votes  affected  by,  on  scrutiny,  1173,  1185,  1253 — 
Treating,  definition  of,  1269;  meaning  of,  1238 — Undue  influence, 
definition  of,  1269;  meaning  of,  1239 — See  also  Corrupt  and  Illegal 
Practices  Prevention  Act , Municipal  Elections  ( Corrupt  and  Illegal 
Practices')  Act. 

CORRUPTION — in  Office,  punishment  of  member  or  officer  of  public 
body  for,  1408. 

COSTS — of  Action  against  person  executing  public  duty,  15  74 — Appeals, 
to  local  government  board,  641 ; to  quarter  sessions,  611,  614 — Arbitra- 
tion, 423,  427;  amount  of,  to  be  stated  in  award,  428  ; award  referred 
back  for  arbitrator  to  deal  with,  428 ; when  the  matter  is  referred  to 
justices,  43c — Certiorari,  559 — Diversion  of  highway,  269— -Elec- 
tion petition,  n8r,  1187,  1258,  1259;  security  for,  1175 — Enforcing 
duty  of  defaulting  local  authority,  651,  652,  656;  enforcing  payment  of 
contributions  due  to  joint  board  or  port  sanitary  authority,  639 — Legal 
proceedings,  when  payable  out  of  funds  of  local  authority,  483,  964; 
enforcing  payment  of,  487  ; when  to  be  general  expenses  in  case  of  rural 
authorit}%  5 28 — Local  inquiries,  641 — Mandamus,  when  to  be  applied 
for,  492— Meeting  of  owners  and  ratepayers,  how  defrayed,  755; 
security  for  such  costs  to  be  given,  753 — Parliamentary  proceedings, 
payment  of,  out  of  funds  of  local  authority,  483, 649,  964 — Private  bills, 
649,  650;  taxation  of  such  costs,  651 — Proceedings ; for  Abatement  of 
nuisance,  194,  203  ; Instituted  by  local  government  board,  641 ; for  Pollu- 
tion of  stream  by  sewage,  149  ; for  Recovery,  of  certified  sums  by  auditor, 
557,  of  rates  made  by  urban  authority,  573 — Provisional  orders,  649 
— Quo  warranto,  483,  484 — under  Railway  and  Canal  Traffic  Acts, 

966,  967,  1510,  15 1 1 — Summary  proceedings  for  recovery  of,  565 — 
Taxation  of,  on  arbitration,  428;  by  auditor,  563  ; by  clerk  of  the 
peace,  563  ; in  parliamentary  proceedings,  651 — see  also  Expenses. 

COTTAGE  Garden— Assessment  of,  1726,  1731 — Meaning  of,  in 
Agricultural  Rates  Act,  1731. 

COTTON  Cloth  Factories  Act,  1889,  1079;  extension  of,  1719. 

COUNCIL  of  Borough — Accounts  of,  to  be  audited,  553,  554,  1170 — 
Analyst  to  be  appointed  by,  in  certain  cases,  982,  983 — Burial  board 
powers  may  be  conferred  on,  772 — Business  of,  under  Public  Health 
Act,  how  to  be  conducted,  466 — Bye-laws  to  be  made  by,  1169;  con- 
firmation of  bye-laws,  442,  443,  1169  ; evidence  of  bye-laws,  443,  1169 — 
Expenses  of,  under  Public  Health  Act,  474 — Expression  “ district 
council”  includes,  1620;  apparent  exception  in  case  of  county  borough, 
1621 — Local  Government  Board  enabled  to  confer  certain  functions  on, 
1638 — Orders  of,  for  payment  of  money,  1191;  may  be  removed  by 
certiorari,  553,  554,  1191 — Petroleum  licenses  to  be  granted  by,  958 — 
Style  of,  unaffected  by  Local  Government  Act,  1891, 1620 — to  be  Urban 
authority,  37,  38,  40 — see  also  Borough. 

, Privy — see  Privy  council. 

COUNSEL — Member  of  governing  body  not  to  be  paid  for  acting  as, 

967. 

COUNTING — Agent,  at  election,  Appointment  of,  1964,  notification  of 
appointment  to  returning  officer,  1967,  on  death,  &c.,  of  agent  originally 
appointed,  T968  ; Candidate  acting  in  place  of,  1967  ; Notice  to,  of  time 
and  place  of  counting  votes,  1964;  Presence  and  Privileges  at  counting 
of  votes,  1964,  1965,  construction  of  provisions  referring  to  presence  of, 
1968;  Secrecy  to  be  maintained  by,  1952,  declaration  of  secrecy  to  be 
made  by,  1968,  form,  1969  ; Service  of  notices  on,  1967 — Votes  at  elec- 
tion, of  guardians,  2004,  of  rural  district  councillors,  1981,  of  urban 
district  councillors,  1934,  1948,  1964;  use  of  school-room,  &c.,  1953. 
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COUNTY  Borough — Acquisition  of  land  for  allotments  by  council  of, 
1320,  1353,  1599,  1603,  7899 — Amalgamation  of,  with  another  county 
borough,  1363 — Application  of  Local  Government  Act,  1888,  to,  1352  ; 
of  provisions  of  Local  Government  Act,  1894,  relating  to  guardians,  1637, 
as  to  rights  of  way,  &c.,  1634,  relating  to  transfer  of  powers  of  justices 
and  quarter  sessions,  1638 — Constitution  of,  1351,  by  provisional 
order,  1362 — Expression  “ county  ” includes  in  Local  Government  Act, 
1894,  1687;  expression  county  district  apparently  does  not  include, 
1621 — List  of  county  boroughs,  1165 — Local  Government  Board 
enabled  to  confer  powers  on  council  of  or  authority  in,  1638 — Saving 
for,  in  Local  Government  Act,  1894,  1646. 

Bridge — Bridge  on  disturnpiked  road  becomes,  278,  1333 — 

Road  over,  repairable  by  parish,  &c.,  278,  279,  1334;  may  be  repaired 
by  urban  authority,  276 — not  a Street,  7. 

Council — Adjustment  by,  upon  alteration  of  area  effected 

by  Local  Government  Act,  1894,  1682 ; as  to  charities  and  parish  docu- 
ments, 1647 — Adoption  of  bridges  by,  mi — Agreements  by,  as  to 
improvement,  reconstruction,  &c.,  of  bridges  and  highways,  1523 — 
Application  by,  for  order  conferring  urban  powers  on  rural  authority, 
1625 — Borrowing  by,  for  allotments,  1456 — Boundaries  may  be 
altered  by,  1364,  of  area  under  adoptive  Acts,  1673,  may  be  altered  on 
representation  of,  1362,  necessity  for  alterations  to  be  taken  into  con- 
sideration by,  1646;  transfer  of  certain  powers  of,  as  to  boundaries  to 
Local  Government  Board,  1648 — Complaint  to,  see  Complaint — Con- 
tribution by,  to  cost,  of  Bridges,  mi ; of  Highways,  1332,  contribu- 
tions may  be  made  conditionally,  1625  ; of  Isolation  hospitals,  1586 ; of 
Main  roads,  7331 — Delegation  of  powers  by,  1350,  under  Allotments 
Act,  1457  ; under  Local  Government  Act,  1894,  1692 — Determination 
by,  of  question  as  to  charging  highway  expenses  on  particular  area,  1691,  as 
to  expenses  of  joint  committee,  1676 — District  council  may  be  employed 
as  agents  by,  1680 — Grouping  of  parishes  by,  1587,  1613,  1653 — In- 
quiries by,  1598,  1683 — Isolation  hospital  may  be  provided  by,  1583 — 
Joint  committee  may  be  appointed  by,  1373 — Land  maybe  acquired 
by,  137  1 — Lending  of  money  by,  to  parish  council,  1605 — Name  to  be 
settled  by,  of  Group  of  parishes,  1675  ; of  New  parish,  1675  ; of  Parish 
council,  1589  ; of  Rural  district  council,  1624 — Order  of,  as  to  Areas 
for  election  of  guardians  and  rural  district  councillors,  1678  ; Compulsory 
acquisition  of  land  for  allotments  or  parish  council  purposes,  1598,  160 1 ; 
Consent  of  parish  meeting  to  acts  of  parish  council,  1653  ; Custody  of 
parish  documents,  1611 ; Dissolution  of  group  of  parishes,  1654,  of 
parish  council,  1654;  Establishment  of  parish  council,  1587,  1654; 
Hours  of  poll,  1930,  1979,  2002;  New  election,  &c.,  on  lapse  of  district 
council,  1677,  of  parish  council,  1668;  Number  of  district  councillors, 
1364,  1678,  of  guardians,  1678,  of  parish  councillors,  1588;  Postpone- 
ment of  transfer  of  highway  powers,  1625,  order  to  provide  for  election 
of  highway  boards  in  interim,  1693  ; Retirement  of  district  councillors, 
1623,  1678,  1689,  of  guardians,  1615,  1678,  1689 — Orders  of,  copies  to 
be  sent  to  government  departments,  1683  ; need  not  be  submitted  to 
local  government  board  in  certain  cases,  1654;  validity  of,  when  not  to 
be  questioned,  1654 — Regulations  of,  as  to  committees,  1374;  as  to 
security  of  treasurer  of  parish  council,  1610— Removal  by,  of  difficulties 
as  to  elections,  1669,  1690,  1724,  of  disqualification  of  parish  councillor, 
1658,  of  prohibition  against  voting,  1658— Sanction  of,  to  Borrowing 
by  parish  council,  1605  ; to  Change  of  name  by  district  council,  1675  ; 
to  Exercise  of  powers  of  district  council  as  to  commons,  1633,  1634;  to 
Incurring  of  expenses  involving  loan  by  parish  council,  1604;  to  Pro- 
vision of  common  pasture  under  Allotments  Act,  1319;  to  Sale,  &c.,  of 
superfluous  land,  1318,  1892,  1897 — Scale  of  election  expenses  to  be 
framed  by,  1669 — are  a Spending  authority  within  Agricultural  Rates 
Act,  1732 — Standing  committee  of,  for  allotments,  1456,  1897,  I9°3 — 
Transfer  of  powers  to,  from  District  authority,  under  Housing  of  the 
Working  Classes  Act,  1480  ; from  District  council,  1610, 1634, 1680 ; from 
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C OUNTY — continued. 

Justices,  1330;  from  Quarter  sessions,  1326;  from  Sanitary  authority,  in 
relation  to  allotments,  1455 — Use  of  school-room,  &c.,  for  purposes  of 
committee  or  officer  of,  1589. 

Court— Enforcement  of  order  of,  1052,  1053^ — Injunction 

may  be  granted  by,  170 — Jurisdiction  of,  under  Commons  Act,  1043; 
under  Local  Loans  Act,  with  respect  to  appointment  of  receiver,  999 ; 
with  respect  to  rectification  of  register  of  securities,  1003,  1004;  under 
Rivers  Pollution  Prevention  Act,  1052 — Limitation  of  time  for  pro- 
ceedings in,  583,  598 — Recovery  of  expenses  relating  to  nuisances  in, 
203,  206  ; recovery  of  small  sums  in,  598  ; recovery  of  expenses  caused  by 
extraordinary  traffic  in,  1750. 

Debentures  Act — Repeal  of,  1006. 

District — Alteration  of,  by  county  council,  1 364 — Change 

of  name  of,  1675 — Meaning  of,  1377,  1620,  162  x. 

Rates — Coroner’s  fees  to  be  paid  from,  266. 

COUPONS — Issue  of,  under  Local  Loans  Act,  1002. 

COURT — of  Appeal,  see  Appeal — Appearance  of  local  authority  before, 
595 — County,  see  County  court — Election,  election  petitions  to  be  tried 
by,  1176 — Local  government  board  is  not,  610 — of  Quarter  sessions, 
appeal  to,  under  Public  Health  Act,  611  ; definition  of,  8 ; see  also  Appeal 
— of  Summary  jurisdiction,  definition  of,  8,  see  also  Summary  pro- 
ceedings. 

(t  Street  ” includes,  7. 

COVENANT — Act  of  parliament  subsequently  passed  may  override, 
91,  92,  523 — as  to  Habitable  condition  of  house  let  furnished,  243 — 
Inconvenience  to  the  public  caused  by  performance  of,  329 — for 
Payment  of  rates,  &c.,  132,  588 — for  Reference  of  disputes  to  arbi- 
tration, 405 — Restrictive,  on  land  acquired  under  Lands  Clauses  Act, 
415 — Running  with  the  land,  271,  272,  329 — that  Trade  should  not 
be  carried  on  in  house  leased,  25  o. 

COVENANTEE — Compensation  payable  to,  under  Lands  Clauses 
Act,  415 — not  an  <e  Owner,”  18,  585. 

COVERED  Swimming-bath — Definition  of,  1076 — Extension  of 
Baths  and  Wash-houses  Acts  to  establishment  of,  1076 — Gymnasium 
may  be  established  in,  1077. 

COVERINGS — to  Cellars  or  vaults  in  streets,  penalty  for  leaving  defec- 
tive, 903 — over  Footway,  placed  so  as  to  obstruct  traffic,  penalty,  902 
— over  Sewer,  local  authority  to  provide,  75 . 

COW — Injury  to,  from  dangerous  railing  in  market-place,  38c — see  also 
Cattle. 

COWSHEDS — Local  government  board  to  have  certain  powers  of  privy 
council  with  respect  to,  1 280 — Order  of  privy  council  with  respect  to, 
1793 ; amending  order  of  local  government  board,  1797,  see  also  Dairies 
— Privy  council  authorized  to  make  orders  for  regulating,  cleansing, 
drainage,  &c.,  of,  1281. 

CROSSING — of  Cheques,  1002 — over  Railway,  on  the  level,  275. 

CROWD — Collecting,  in  street,  903. 

CROWN — Gardens  Protection  Act  not  to  apply  to,  925 — Land  of,  in 
right  of  Duchy  of  Lancaster,  maybe  sold  to  local  authority,  419 — Lands 
Clauses  Act,  not  obligatory  on,  415 — Maintenance  by,  of  defences 
against  the  sea,  98— Rating  of  property  occupied  partly  for  purposes  of, 
466 — Remission  of  penalties  by,  572. 
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CRUELTY — to  Animals,  penalties,  908. 

CUL  de  Sac — Owner  of  premises  at  end  of,  liable  for  private  street 
improvement  expenses,  312. 

CUMULATIVE— Penalties  under  local  Acts  not  to  be,  723 — Powers 
of  Public  Health  Act  to  be,  723 — Provisions  as  to  nuisances  to  be, 
212. 

CURATE — held  to  be  Owner  of  church,  19. 

CURTILAGE — House  includes,  for  certain  purposes,  28 — Meaning  of, 
30,31. 

CUSTODY — of  Parish  documents,  1610;  in  parish  divided  by  Local 
Government  Act,  1647,  1653  ; in  grouped  parish,  1653. 

CUSTOM — Boats  beached  on  sea-shore  by,  393 — Boundaries  of  parishes 
determined  by,  10 — Market  held  on  highway  by,  382;  market  rights 
acquired  by,  839 — Right  of  recreation  by,  379 — Sewage  discharged 
into  river  by,  67. 

CUSTOMS  Consolidation  Act— Quarantine  provisions  of,  255. 

• Sample  of  margarine  may  be  taken  by  officers  of,  1301 — Tea 

may  be  analysed  by  officers  of,  991. 

CUTTING-off— Water  supply,  874,  875. 


D. 

DAIRIES — Inspection  of,  by  medical  officer  of  health,  1425 — Local 
government  board  to  have  certain  powers  of  privy  council  with  respect 
to,  1280,  circular  letters  of  the  board,  1799  1815,  order  of  the  board, 
1797 — in  London,  registration  of,  1282 — Order  of  privy  council  for 
regulation  of,  1793;  Construction  of  dairies,  &c.,  1794;  Contamination 
of  milk,  1794;  Disease  amongst  cattle,  1796;  Inspection,  1795; 
Meaning  of  carrying  on  trade  of  dairyman,  &c.,  1794;  Registration, 
1793;  Regulations  may  be  made  by  local  authority,  1795 ; Sanitary 
state  of  dairies,  &c.,  1794 — Penalties  in  relation  to,  1798 — Privy 
council  authorized  to  make  orders  for  regulating,  1281. 

DAMAGE — Compensation  to  be  made  for,  by  local  authority,  664; 
nature  of  damage  for  which  compensation  is  payable,  666  ; see  also  Com- 
pensation— Continuing,  action  for,  683 — by  Contractor,  liability  for, 
605,  606 — from  Drain  of  adjoining  premises  being  defective,  175 — by 
Electric  current,  679,  n. — Evidence  of,  not  necessary,  in  action  for 
injunction  by  attorney-general,  67,  683,  in  action  to  protect  water 
rights,  708 — Pact  of,  to  be  settled  by  arbitration,  665 — to  Pences,  &c., 
of  village  green,  penalty,  177 — by  Pire-plug,  &c.,  broken  in  highway, 
143  ; by  fire-plug  bursting,  866 — to  Hackney  carriage,  penalty,  917 — 
to  Highway,  by  extraordinary  traffic,  recovery  of  expenses,  iri2 — by 
Inundation,  97 — by  Mines  worked  near  to  waterworks,  859  — by 
Negligence,  action  for,  675,  see  also  Action — by  Projection  above 
surface  of  highway,  681 — by  Sewage  discharged  into  stream,  65—74 ; 
order  to  make  good  the  damage,  74 ; by  sewage  flowing  up  private  drain, 
677 — Penalty  for  causing,  to  works  or  property  of  local  authority,  664 
— Trust  property  when  liable  for,  676 — by  Ventilating  shaft  of  sewer, 
78 — by  Vis  major,  76,  679 — by  Water  being  abstracted  from  stream, 
704 ; being  abstracted  from  underground  courses,  709 ; being  polluted, 
65-74,  706 — see  also  Injury. 

DAMAGES — Action  for,  see  Action— Mandamus  to  levy  rate  to  satisfy, 
672. 
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DANCING — Swimming-bath  not  to  to  be  used  for,  1077. 

DANGER — from  Telegraph  and  signalling  wires,  &c.,  in  street,  1436, 

1437- 

DAN  GEROUS  Buildings — Certificate  of  surveyor  as  to,  881 — Incor- 
porated provisions  as  to,  880. 

DAYS — Meaning  of  “ by  day  ” in  Canal  Boats  Act,  1275,  “ so  many  days 
at  least,”  1685,  “within  so  many  days,”  1685. 

DEAD — Interment  of,  bye-law  as  to,  438  ; in  case  of  epidemic  disease, 
25  2 ; in  case  of  infectious  disease,  265,  1428 — Mortuaries  for  reception 
of,  25  9,  interment  of  bodies  so  received,  25  9,  removal  of,  to  mortuaries, 
265— Penalty  for  retention  of,  when  infected,  1428 — Post-mortem 
examination  of,  places  may  be  provided  for  the  purpose,  265,  266 — Sale 
of  bodies  by  master  of  workhouse,  266 — Removal  of,  from  hospital, 
when  infected,  1428. 

DEAF  Children — District  council,  when  to  appoint  committee  to  provide 
for  education  of,  1676. 

DEALERS — in  Game,  licenses  to  be  taken  out  by,  779. 

DEATH — of  Defendant,  complaint  against  several  defendants  not  to  abate 
by  reason  of,  572 — Returns  as  to  deaths  by  registrars  to  sanitary 
authorities,  254,  1772. 

DEBENTURES — under  Local  Loans  Act,  994;  stock  may  be  created, 
996 — Priority  of  rates  over,  in  certain  cases,  5 79— Repudiation  of, 
545* 

DEBTORS  Act — Debts  recoverable  summarily  exempted  from,  566. 

DEBTS — of  Defaulting  authorities,  636,  656 — of  Guardians,  limitation 
of  time  for  recovery  of,  5 28 — Imprisonment  for,  abolished  with  certain 
exceptions,  566 — Transfer  of,  with  property,  &c.,  to  local  authority,  49 
— of  Turnpike  trust,  power  of  local  government  board  to  deal  with,  in 
certain  cases,  279. 

DECLARATION — of  Acceptance  of  office,  1971,  1972;  authority 
to  receive,  1973;  forms,  1973,  1997;  by  parish  councillor,  1696 — by 
Accounting  party  to  auditor,  555 — Arbitrator,  423— Candidate, 
as  to  election  expenses,  1252,  forms  of,  127 1,  neglect  to  make,  1253; 
declaration  not  required  in  the  case  of  certain  elections,  1253 — Chair- 
man of  meeting  of  owners  and  ratepayers,  754 — Public  works  loan 
commissioners,  1008 — of  Result,  of  election,  1935,  1982,  2005,  forms, 
1947,  1994;  of  poll,  1935,  1982,  2005,  forms,  1946,  1993 — Statutory, 
form  of,  968, 1381 — of  Vacancy,  on  board  of  guardians  or  council,  in  the 
case  of  disqualification,  1659  ; on  resignation  of  urban  councillor,  1973- 

DEDICATION— of  Highway  to  public,  Agreement  as  to,  by  local 
authority,  325  ; Presumption  of,  rebutted  by  acts  of  interruption,  303  ; 
Repair  not  necessarily  thrown  on  parish  by,  281. 

DEDUCTION — from  Rateable  value,  not  to  be  made  in  respect  of  water 
rates,  132 — from  Rates,  in  respect  of  drainage  works,  522 — from  Rent, 
of  Expenses  of  abating  nuisance,  203,  204,  of  expenses  under  Towns  Im- 
provement Clauses  Act,  363  ; of  Instalments  of  private  improvement 
expenses,  580;  of  Private  improvement  rate,  509,  510;  of  Rent-charge 
for  private  improvement  expenses,  546  ; of  Rent  for  water  pipes,  133,  867. 

DEED — when  Contracts  must  be  made  by,  395,  396 — Mortgages  and 
transfers  to  be  made  by,  543?  544— Water  rights  to  be  conveyed  by, 
706. 
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DEFACEMENT— of  Notices,  penalty,  663 — Voting  papers,  penalty, 
749- 

DEFAULT — of  Borrower,  in  repaying  loan  under  Public  Works  Loans 
Act,  1013. 

of  Local  authority — Complaint  to  county  council,  1610, 

1613,  1634,  1680,  to  local  government  board,  651 — Enforcement  of  per- 
formance of  duty,  651 ; expenses  of  enforcement,  656,  loan  may  be  raised 
for  such  expenses,  657  ; public  works  loan  commissioners  not  to  lend 
money  for  expenses  of  local  government  board  in  performing  duty,  547 — 
as  to  Nuisances,  206,  recovery  of  expenses,  206 — Recovery  of  con- 
tributions from  defaulting  authority,  636,  656 — as  to  Removal  of  house 
refuse,  &c.,  no. 

of  Officers — Summary  proceedings  in  case  of,  463. 

of  Owner — in  Draining  house,  83, 84 — in  Paving  private 

street,  296 — in  Providing,  water-closet,  &c.,  100,  ior,  water  supply  to 
house,  136,  1096. 

DEFENCE  Act,  1860 — Assessment  of  land  acquired  under,  500 — 
Highways  maybe  diverted  under,  717 — Sewers  maybe  stopped  up  or 
diverted  under,  53,  717 — Streams  may  be  interfered  with  under,  718. 

against  the  Sea— Prerogative  of  the  Crown  to  maintain,  98. 

DEFICIENCY — in  Rates  on  land  taken  under  Lands  Clauses  Act,  417, 
418. 

DEFINITIONS— in  Agricultural  Gangs  Act,  932 — Agricultral 
Rates  Act,  1730;  “annual  grant,”  1727;  “assessable  value,”  1727; 
“rate  to  which  this  Act  applies,”  1726 — Alkali  Acts,  1155 — Baths 
and  Wash-houses  Acts,  825,  888,  1076 — Borough  Funds  Act,  964 — 
Canal  Boats  Act,  1072  ; “ by  day,”  1275 — Cleansing  of  Persons  Act, 
“local  authority,”  1740 — Commons  Act,  1029,  1030,  1031,  1032,  1045 
— Companies  Clauses  Act,  781 — Corrupt  Practices  Acts,  1229,  1238, 
1261,  1268,  1269 — Electric  Lighting  Act,  1213 — Factory  and  Work- 
shop Acts,  1089, 1233,  1721 — Game  Act,  “game,”  779 — Gas  and  Water 
Works  Facilities  Act,  934 — Gasworks  Clauses  Act,  847 — Highway 
Act,  “owner,”  20 — Highways  and  Locomotives  Act,  1108,  1122 — 
Housing  of  the  Working  Classes  Act,  1492 — Improvement  of  Land 
Act,  94 — Interpretation  Act,  index,  1396 — Lands  Clauses  Act,  792 
— Local  Government  Act,  1888,  T376 — Local  Government  Act,  1894, 
1686 — Local  Government  (Stock  Transfer)  Act,  1711 — Local  Loans 
Act,  1006 ; Annuity  certificate,  998 ; Borrowing  under  the  Act,  994  ; 
Coupon  payable  to  order,  995  ; Debenture,  994;  Nominal  annuity  certi- 
ficate, 998,  nominal  debenture,  994,  995,  nominal  debenture  stock,  997; 
Stock  certificate  to  bearer,  997 — Metropolis  Management  Act,  “ owner,” 
16;  “sewer,”  30 — London  Building  Act,  “owner,”  18,  19 — Metro- 
politan Building  Act,  “owner,”  17—  Municipal  Corporations  Act, 
1 168,  1 1 71 — Municipal  Elections  (Corrupt,  &c.,  Practices)  Act,  1261 — 
Nuisances  Removal  Act,  “owner,”  17 — Parochial  Assessments  Act, 
“net  annual  value,”  20 — Petroleum  Acts,  956,  957,  958,  1135,  1161 — 
Private  Street  Works  Act,  1559. 

in  Public  Health  Act — of  Artizans’  and  Labourers’ 

Dwellings  Act,  7 — Bakehouse  Regulation  Act,  7 — Baths  and  Wash- 
houses Acts,  7 — Borough,  4 — Cellar,  1 5 1 ; occupation  of,  as  a dwelling, 
153 — Commencement  of  order  of  local  government  board,  622 — 
Common  lodging-house,  162 — Constable,  &c.,  387 — Contributory 
place,  5 26 — Court,  of  quarter  sessions,  8,  of  summary  jurisdiction,  8 — 
Drain,  7 — Earth-closet,  103 — Erection  of  new  building,  362 — Ex- 
penses in  relation  to  defaulting  local  authority,  658 — Full  net  annual 
value,  6 — General  expenses  of  rural  authority,  525 — Guardians,  6. 
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— House,  7,  1092 — Improvement  Act  district,  6;  improvement  com- 
missioners, 6 — Labouring  Classes’  Lodging-Houses  Acts,  8 — Lands,  6 
— Letting  for  hire  part  of  an  inn,  243 — Limits  of  special  Act,  689 — 
Local  authority,  6 ; local  board,  6 ; Local  Government  Acts,  769 ; local 
government  district,  6;  local  rate,  657 — Metropolis,  5 — Mortuary, 
259 — New  building,  362 — Nuisance,  167,  168 — Occupation  of 
cellar  dwelling,  153 — Offensive  trade,  213 — Owner,  6,  736 — Parish, 
6— Permanent  works,  537 — Person,  6 — Place  having  known  and 
defined  boundary,  620 — Port,  634;  port  sanitary  authority,  633 — 
Premises,  6 — Promoters  of  undertaking,  689,  690 — Hack-rent,  6 — 
Hatepayer,  737 — Hiparian  authority,  633 — Hural  authority  and 
district,  35  ; rural  union,  42 — Sanitary  Acts,  8 : sanitary  purposes,  8,  774 
— Sewer,  7 — Slaughter-house,  7 — Special  Act,  689;  special  ex- 
penses of  rural  authority,  525 — Street,  7 — Summary  Jurisdiction  Acts, 
8 — Superintendent  constable,  387 — Surveyor,  6 — Union,  6 — 
Urban  authority  and  district,  35, 3 7 — Water  company, 7 ; waterworks,  7. 

in  Public  Health  Acts  Amendment  Act,  1435 — in 

Public  Health  Support  of  Sewers  Act,  1219 — in  Public  Libraries  Act, 
1555 — Public  Works  Loans  Acts,  1023,  1746 — Hivers  Pollution 
Prevention  Act,  1061 — Sale  of  Food  and  Drugs  Act,  977;  “exhausted 
tea,”  992 — Settled  Estates  Act,  “ improvements,”  94 — Towns  Improve- 
ment Clauses  Act,  “public  lodging-house,”  162 — Towns  Police  Clauses 
Act,  “hackney  carriage,”  910;  “street,”  25 — Waterworks  Clauses 
Act,  “ domestic  purposes,”  928. 

see  also  Meaning  of  terms. 

DELAY — in  Enforcing  demand  against  local  authority,  490 — in  Execu- 
tion of  contract,  caused  by  local  authority,  404,  405 . 

DELEGATION  of  Powers— of  Committee,  468 — of  County  council, 
1350,  1680,  as  to  allotments,  1457 — Joint  board,  628 — London  county 
council,  as  to  dangerous  buildings,  881 — Port  sanitary  authority,  635 — 
Hesumption  of  delegated  powers,  468 — Rural  district  council,  469, 
1609 — see  also  Committee. 

DELIVERY — of  Voting  papers  at  poll  of  owners  and  ratepayers,  743 ; 
penalty  for  interfering  with,  749  ; voting  papers  may  be  claimed  if  they 
are  not  delivered,  745. 

DEMAND — of  Expenses  of  private  improvements,  580;  under  Fifty 
pounds,  recovery  of,  in  county  court,  598  ; Form  of,  581 ; Limitation  of 
time  for  recovery  of  expenses  runs  from,  580  ; Notice  of  apportionment  is 
not,  319,  322 — Poll,  at  meeting  of  owners  and  ratepayers,  754;  at  parish 
meeting,  1695 — Rate,  from  corporation  at  a meeting,  608;  service  of, 
608 ; orders  of  local  government  board  as  to  form  of  demand  note  for 
poor-rate,  1604 — Urban  rates,  573. 

DEMOLITION — of  Unhealthy  premises  under  Housing  of  the  Working 
Classes  Act,  1472. 

DEODORIZATION — Disinfectants  for,  see  Disinfectants — of  Night- 
soil,  nuisance  from,  216. 

DEPOSIT — of  Accounts  for  inspection  previously  to  audit,  55  5 — Ashes, 
&c.,  receptacles  for,  1 15 — Bye-laws  proposed,  441 ; bye-laws  in  force,  441, 
442 — Estimate  of  expenses  of  repair  of  private  street,  296;  of  general 
district  rate,  480,  518,  519— List  of  votes  at  poll  of  owners  and  rate- 
payers, 746 — Map  of  sewerage  system,  79 — Petitions  against  private 
bills  or  provisional  order  confirmation  bill,  standing  orders  as  to,  647, 
648— Plans,  bye-laws  as  to,  336;  effect  of  deposited  plans,  417;  plans 
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of  land  to  be  taken  compulsorily,  413';  for  repairs  of  private  street,  296, 
309;  not  condition  precedent  to  recovery  of  expenses,  316;  standing 
orders  as  to  plans,  417,  646 — Provisional  order,  &c.,  under  Gas  and 
Water  Works  Facilities  Act,  940,  941 — Report  of  auditor,  55  7,  562,  1893, 
1908 — Rubbish,  public  receptacles  for,  115  ; on  village  green,  177 — 
Statement  of  general  district  rate,  480 — Voting  papers,  &c.,  after 
poll  of  owners  and  ratepayers,  746. 

when  Hackney  carriage  required  to  wait,  915 — Nuisance 

from,  167 ; when  deposit  necessary  for  manufacture,  168. 

DEPUTY — Medical  officer  of  health,  454. 

Returning  officer — at  Guardians’  election,  Appointment 

of,  1999  ; Casting  vote  of,  2005  ; Declaration  of  result  of  poll  by,  2005  ; 
Powers  of,  1999,  as  to  counting  votes,  &c. ; Returning  officer  for  urban 
district  councillors  election,  when  to  act  as,  1931,  2004 — at  Parlia- 
mentary election,  certain  powers  of,  conferred , on  returning  officer  at 
local  election,  1954 — at  Rural  district  councillor’s  election,  Appoint- 
ment of,  1976  ; Casting  vote  of,  1981 ; Declaration  of  result  of  poll  by, 
1982;  Powers  of,  1976,  as  to  counting  votes,  &c.,  1981 — at  Urban 
district  councillors  election,  Appointment  of,  1925  ; Casting  vote  of, 
1934;  Declaration  of  result  of  poll  by,  1935  > Powers  of,  1925,  1953,  as 
to  counting  votes,  &c.,  1935. 

DESCRIPTION — of  Offence,  sufficiency  of,  570 — of  Owner  or  Occu- 
pier in  notice,  607;  in  proceedings  relating  to  nuisances,  572,  573;  in 
rate,  520. 

DESTRUCTION — of  Infected  bedding,  &c.,  235 — Notices,  663 — 
Unsound  food,  227. 

DIFFERENCE — see  Disputes. 

DIPLOMA — for  Sanitary  science,  450. 

DIRECTION  Posts — Erection  of,  by  surveyor  of  highways,  1632. 

DIRECTIONS — to  Voters  for  filling  up  voting  papers,  766. 

DIRECTOR — of  Public  prosecutions,  duties  of,  in  respect  of  elections, 
1224,  1227,  1258,  1260;  duties  now  discharged  by  solicitor  to  the 
treasury,  1257. 

DISALLOWANCES — by  Auditor,  556 — Local  government  board 
may  remit,  556,  560  ; instructions  of  local  government  board  as  to  mode 
of  appealing  to  them,  1792 — Removal  of,  by  certiorari,  536,  558 — 
Saving  for,  in  case  of  expenses  authorized  by  member  of  local  authority, 
603. 

DISAPPROVAL — of  Works  shown  on  deposited  plans,  359. 

DISCHARGE — of  Loan,  under  Local  Loans  Act,  999  ; under  Public 
Works  Loans  Act,  101 7 — of  Sewage  into  streams,  previous  purification 
necessary,  63 — of  Sureties,  by  alteration  of  principals’  contract,  461. 

DISCONTINUANCE— of  Highway,  1117 — of  Sewers,  75;  nuisance 
not  to  be  created  by,  75. 

DISCRETION — Local  authority  to  use,  in  each  particular  case  where 
private  improvement  works  required,  202 — Mandamus  refused  where 
local  authority  has,  199. 

DISEASED  Meat — Inspection  and  destruction  of,  225,  227. 
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DISEASES— Bye-laws  relating  to,  .159,  165,  172— on  Canal  boats, 
1070 ; local  government  board  may  make  regulations  with  respect  to, 
1069 — among  Cattle  in  dairy,  milk  not  to  be  sold  in  case  of,  1796 — 
Combination  of  local  authorities  for  prevention  of,  259 — in  Common 
lodging-houses,  bye-laws  as  to,  159;  notification  of,  160 — Contagions, 
endemic,  epidemic,  and  infectious,  meaning  of,  253 — Epidemic,  regula- 
tions to  be  made  as  to,  245,  252 — Exposure  of  persons  suffering  from, 
239 — Infectious,  disinfection  of  house  to  prevent,  115,  231 — Local 
government  board,  to  have  powers  of  privy  council  in  relation  to,  95  2,  955  ; 
may  make  regulations  with  respect  to,  245,  252  ; penalties  for  breach  of 
regulations,  1733  ; provisions  to  be  made  by  regulations,  1733  ; sanitary 
authority  may  borrow  for  purposes  of  such  regulations,  1234 — in 
Lodging-houses,  bye-laws,  165 — Notification  of,  in  cases  in 
common  lodging-houses,  160,  by  poor  law  medical  officer,  254,  255 — in 
Tents,  Vans,  &c.,  used  for  habitation,  bye-laws  as  to,  172 — on 
Vessels,  238;  charges  for  medical  attendance,  257,  258 — see  also 
Epidemic  diseases,  Infectious  diseases. 

of  Animals  Act,  1894 — Board  of  agriculture  to  exercise 

powers  under,  1281,  1282 — Contagious  Diseases  (Animals)  Acts 
repealed  and  consolidated  by,  1281. 

DISEASES  Prevention  (Metropolis)  Act — Mottingham  to  be  subject 
to,  246 — Repeal  of,  as  regards  London,  246. 

DISINFECTANTS  — Infringement  of  patent  for,  93 — Report,  of 
barrack  and  hospital  commissioners  as  to  the  use  of,  233  ; of  medical 
officer  of  privy  council  as  to,  234,  235 — Supply  of,  for  earth-closet,  103. 

DISINFECTION— of  Bedding,  236,  1427— of  Canal  boats,  1070- - 
Clothing,  236 — Conveyance,  expenses  of,  239,  penalty  for  not  pro- 
viding for,  242 — House,  &c.,  certificate  of  necessity  for,  115,  231, 
1426;  certificate  that  house  intended  to  be  let,  is  disinfected,  243;  local 
authority  may  disinfect,  in  case  of  poverty  of  owner  or  occupier,  232 — 
Public  conveyance,  1429 — Sewage,  powers  of  local  authority  as  to,  88. 

Expenses  of,  in  rural  district  to  be  general 

expenses,  525 — Local  authority  may  provide  means  for,  236 — Regula- 
tions as  to,  in  cases  of  epidemic  disease,  252. 

DISMAINING — Main  road,  1109,  provisional  order  not  required,  1524. 

DISMISSAL — of  Information,  appeal  to  quarter  sessions  against,  does 
not  lie,  612,  613 — of  Officers,  444,  448. 

DISORDER — Infectious,  see  Diseases. 

DISORDERLY  Houses  Act — Music  and  dancing  licenses  under,  in 
or  near  London,  1453. 

— Persons — Penalty  for  harbouring,  907. 

DISPOSAL — of  Produce  of  sewage  farm,  92 — Sewage,  88 ; nuisance 
not  to  be  created  by,  88 ; patent  for,  93  ; refuse  interfering  with,  need 
not  be  received  into  sewers,  1050,  1051. 

DISPUTES  — on  Alteration  of  sanitary  area,  order  of  local  government 
board  may  settle,  623 — Arbitration  as  to,  420 — Court  of  summary 
jurisdiction  may  settle,  in  certain  cases,  430 — as  to  Market  tolls,  844 — 
on  Transfer  of  powers,  &c.,  local  government  board  may  settle,  660 — 
see  also  Arbitration , Summary  proceedings. 

DISQUALIFICATION— of  Assistant  overseer,  1644— of  Auditors 
in  London,  1659 — of  Chairman  of  board  of  guardians  or  council,  1658 — 
for  Corrupt  practices  at  election,  1223,  1238,  1242,  1257,  1270;  excep- 
tion where  there  has  been  perjury,  1224 — of  County  councillor,  for 
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DISQUALIFICATION— continued. 

interest  in  contract  for  highway  materials,  removed,  1524 — of  District 
councillors,  1658,  penalty  for  acting  when  disqualified,  1659 — of 
Guardians,  1658 — for  Illegal  practices  at  election,  1246,  1257,  1270 — 
of  Judges,  removed  in  certain  cases,  592 — of  Justices,  1622,  for  having 
pecuniary  interest  in  matter,  592;  removed  in  certain  cases,  591 — of 
Married  woman  as  elector,  removal  of,  1655 — of  Members  of  district 
board  in  London,  1667;  of  local  board,  747,  saving  for  their  acts,  712; 
of  local  board  of  Woolwich,  1667— of  Officer  of  local  authority,  exacting 
fees,  458 ; interested  in  contract,  458 ; exceptions,  1279 — of  Overseers, 
1640 — of  Parish  councillors,  1658 — of  Pauper,  as  elector,  740,  1657; 
exception  in  case  of  medical  relief,  1657 — of  Vestrymen,  in  London, 
1667. 

DISSENTERS— Chapel  in  unconsecrated  part  of  cemetery  may  be  used 
for  service  by,  895. 

DISSOLUTION — of  Group  of  parishes,  1654;  notice  of  parish  meeting 
to  discuss,  1695 — Improvement  Act  district,  617 — Joint  sewerage 
board,  693 — Local  government  district,  617 — Main  sewerage  district, 
693 — Parish  council,  1654;  notice  of  parish  meeting  to  discuss,  1695 — 
Parochial  committee,  470 — Special  drainage  district,  618. 

DISTANCE — Measurement  of,  1198, 1403. 

DISTRESS — of  Cattle,  impounding,  90c — on  Electric  lighting  ap- 
paratus, not  to  be  levied,  12 11 — for  Paving  expenses,  not  to  be  levied 
on  church,  &c.,  324 — Poor  rate,  bill  of  sale  no  protection  against,  576  ; 
justices  cannot  order  execution  to  be  delayed,  5 77 — for  Rent,  after  notice 
to  pay  it  to  vestry  for  paving  expenses,  205 — for  Tolls  in  markets,  844 — 
for  Urban  rates,  573;  costs,  573;  limitation  of  time,  574;  warrant 
may  be  issued  against  one  of  several  tenants  in  common,  5 76. 

DISTRIBUTION — of  Sewage,  powers  of  local  authority  as  to,  88 ; 
works  for,  deemed  an  improvement  of  land,  93. 

DISTRICT — Adjoining,  connection  of  house  drains  with  sewers  of,  82  ; 
connection  of  sewers  with  sewers  of,  61,  91 ; execution  of  works  in,  630  ; 
water  may  be  supplied  by  local  authority  to,  135 — Area  of,  how  altered, 
617,  1364  ; regulations  as  to  procedure,  1820 — Division  of,  for  purpose 
of  assessment,  494,  504,  515;  into  wards,  1364 — Drainage  of,  58 — 
Excluded  part  of  parish  to  form  part  of,  for  highway  purposes,  5 1 r, 
513;  to  remain  part  of,  during  postponement  of  transfer  of  highway 
powers,  1625 — Highways  beyond,  not  to  be  maintained  at  expense 
of  inhabitants  of,  270,  271 — Inspection  of,  for  ascertaining  existence  of 
nuisances,  187 — Jurisdiction  of  local  authority  generally  confined  to, 
40,  630 — Limits  of,  need  not  be  proved,  597 — Nuisance  proceeding 
from  beyond  limits  of,  210  ; how  if  it  is  caused  by  offensive  trade,  224 — 
Part  of,  meaning  of  the  expression,  504 — Rural,  definition  of,  35,  42 — 
Sewers  and  works  for  disposal  of  sewage  may  be  constructed  beyond 
limits  of,  61 ; notices  of  such  works  to  be  given,  99 — Special  drainage 
districts,  625 — United,  626,  see  Joint  hoard — Urban,  definition  of 
35.  57- 

Auditor — Accounts  to  be  audited  by,  of  committee,  1676  ; 

of  district  council,  1676  ; of  joint  committee,  1676  ; of  officers,  564,  1676  ; 
of  parish  council,  1676;  of  urban  authority,  554,  555 — Taxation  of 
solicitor’s  bill  by,  563 — see  also  Audit. 

Auditors  Act,  1879,  1124 — Appointment  of  auditors, 

1125 — Assistant  auditors,  1125. 

|Board  in  Metropolis — Application  to,  of  Local  Govern- 

ment  Act,  1894,  as  to  chairman,  1638;  as  to  disqualifications,  1667;  as 
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to  qualification  of  members,  1638 — Conversion  of  privy  into  water-closet 
by,  202 — Disused  burial  ground  maybe  transferred  to,  375 — Pollution 
of  water  by,  679 — Powers  of,  in  relation  to  nuisances  arising  beyond 
metropolis,  2ii,in  relation  to  offensive  trade  carried  on  beyond  metro- 
polis, 225 — Provision  of  water-closets,  ash-pits,  &c.,  may  be  enforced 
by,  103 — Public  Libraries  Acts  may  be  adopted  in  district  of,  1554 — 
Sanitary  authority,  21 1 — Streets  vested  in,  283 — see  also  London , 
Metropolis. 

Council — Accounts  of,  1676,  audit  of  accounts,  1676 — 

Appointment  of  committees  by,  1675,  of  committees  to  provide  for 
education  of  blind  and  deaf  children,  1676,  of  joint  committees,  1676 — 
Change  of  name  of,  1675 — Casual  vacancy  on,  1669,  1974— County 
council  may  delegate  powers  to,  1350;  may  employ,  as  their  agents, 
1680 — Disqualifications,  1658 — Lapse  of,  1677 — Meaning  of, 
1377,  1620,  1621— Meetings  of,  1677;  not  to  be  held  on  licensed 
premises  if  avoidable,  1679 — Number  of  members  of,  may  be  altered 
by  county  council,  1364,  1678 — Protection  of  public  rights  of  way, 
&c.,  by,  1633 — are  Spending  authority  under  Agricultural  Rates  Act, 
1732 — Summary  determination  of  questions  as  to  transfer  of  functions 
to,  or  vesting  of  property  in,  1682 — Transfer  to,  of  certain  powers  of 
justices  and  quarter  sessions,  1635 — Use  of  schoolroom,  &c.,  for  purposes 
of,  1598 — see  also  Rural  district  council , Urban\district  council. 

Councils  (Water  Supply  Facilities)  Act,  1743— 

Charging  of  land  with  contributions  towards  expenses  of  water  supply, 
1743* 

Fund — Account,  to  be  kept  by*  urban  authority,  479- 

Establishment  of,  479 — Expenses  of  urban  authority,  when  to  be 
defrayed  from,  474 — Moneys  which  are  to  be  carried  to,  479 — Pro- 
visional order  for  establishment  of,  478. 

— Medical  officer  of  union — Appointment  of,  as  medical 

officer  of  health,  454 — Assistance,  when  to  be  rendered  to  i medical 
officer  of  health  by,  632. 

Rate — see  General  district  rate. 

DISTRICTS — Union  of,  626;  for  appointment  of  medical  officer,  631. 

DISTURBANCE— of  Market,  839. 

DISTURNPIKED  Roads — Bridges  in,  to  be  county  bridges,  1133 — 
Minerals  under,  remain  vested  in  owner  of  soil,  282. 

DISUSED  Burial  Grounds  Act,  1884,  1304. 

DITCHES — Fences  to,  commissioners  of  sewers  not  bound  to  make,  77 — 
on  Highway,  nuisance  from,  118;  penalty  for  interfering  with,  119; 
surveyor  to  make  and  cleanse,  119 — Nuisance  from,  167,  in  metropolis, 
1 19,  see  Nuisance — Offensive,  on  boundary  of  district,  118,  in  metro- 
polis, 119,  on  turnpike  road,  119 — Parish  council  may  cleanse,  &c., 
!596- 

DIVERSION— of  Artificial  watercourse,  706 — Highway,  consent  of 
parish  council  or  meeting  necessary,  1605,  1613,  consent  of  vestry  not 
necessary  in  urban  district,  269,  under  Military  Lands  Act,  719,  order 
of  quarter  sessions  necessary,  331,  1631,  highways,  sewers,  streams,  &c., 
by  secretary  of  state  for  war,  717 — Sewers  from  river,  by  collegiate  or 
corporate  body,  717 — Springs,  712 — Underground  watercourse,  no 
action  for,  709 — Water,  restriction  on  powers  of  local  authority  with 
respect  to,  697,  702. 
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DIVIDED  Parishes  Acts — Alteration  of  boundaries  under,  12,  13, 
1650,  1651. 

DIVINE  Service — Regulation  of  traffic  during,  899. 

DIVISION — of  County  district,  1364 — England,  into  urban  and  rural 
sanitary  districts,  35 — Parish,  by  Local  Government  Act,  1894,  1587, 
1646,  1649,  school  districts  unaffected,  1651 ; by  order  of  county  council, 
1364;  into  wards,  for  election  of  guardians  and  rural  district  councillors, 
1678,  forelection  of  parish  councillors,  1612 — Rural  sanitary  district  by 
Local  Government  Act,  1894,  1624,  1651 — Urban  district,  for  highway 
purposes,  513,  for  sanitary  purposes,  494,  into  wards,  1364. 

DOCKS — Interference  with,  by  local  authority,  without  consent,  prohi- 
bited, 697 — Public  works  loan  commissioners  may  lend  money  for,  1025 
— Rating,  497. 

DOCUMENTARY  Evidence  Acts,  256. 

DOCUMENTS - Authentication  of,  606 — relating  to  Election,  pre- 
servation and  inspection  of,  1965-1967 — Inspection  of,  when  under 
control  of  parish  council  or  meeting,  1676,  when  under  control  of  rural 
district  council,  1677 — Official,  evidence  of,  256 — Parochial,  custody 
of,  16 1 1,  inspection  of,  16  n — relating  to  Poll  of  owners  and  ratepayers, 
deposit  of,  for  inspection,  746 — Production  of,  to  auditor,  555,  to 
returning  officer  at  poll  of  owners  and  ratepayers,  742 — Service  of, 
606,  607. 

DOGS — Act  for  protection  against,  903 — Penalties  with  reference  to,  901 
— Rabies  order  of  privy  council,  903. 

DOLE  Charities — Publication  of  names  of  beneficiaries,  1607. 

DOMESTIC  Purposes — Meaning  of,  in  relation  to  water  supply,  928 — 
Right  to  supply  of  water  for,  on  tender  of  rate,  868,  869 — Supply  of 
water  for,  to  be  enforced  by  rural  authority,  1096,  by  urban  authority, 
136  ; to  be  provided  in  the  water  mains  of  the  undertakers,  863. 

DONATION — of  Land  or  money  for  cemetery,  1133. 

DONKEYS — see  Asses.  * 

DOORS — Opening  outwards  on  street,  alteration  of,  880. 

DRAINAGE— into  Adjoining  premises,  57,  58 — Board,  under  Land 
Drainage  Act,  95 — Deduction  from  rates  in  respect  of  works  of,  522 — 
District,  constitution  of,  under  Land  Drainage  Act,  95,  under  Public 
Health  Act,  625 — Nuisance  not  to  be  created  by,  60,  63,  76 — Public 
works  loan  commissioners  may  lend  money  for,  1025 — Purchase  of  mills, 
&c.,  interfering  with,  409 — into  Streams,  prohibited  by  Public  Health 
Act,  63,  by  Rivers  Pollution  Act,  1048,  sanitary  authority  responsible 
for  discharge  of  sewers  into  streams,  1571 — Surplus  borough  fund  may 
be  applied  to  improvement  of,  1191. 

0f  Alkali  works,  1147 — Bakehouses,  1232 — Buildings, 

bye-laws  as  to,  336;  enforcement  of  drainage  when  they  are  undrained, 
or  insufficiently  drained,  83,  86 — Common,  improvement  of  common 
includes,  1031 — Dairies,  cowsheds  and  milkshops,  1281 — District, 
duty  of  local  authority  as  to,  58,  enforcement  of  duty,  651,  1610,  1613 — 
Factories  and  workshops,  1080 — Houses,  bye-laws  as  to,  336;  at 
expense  of  local  authority,  85,  at  expense  of  owner,  83;  liabilities  of 
occupier,  108 ; newly  built,  or  rebuilt,  86 — Land,  for  agricultural  pur- 
poses, 94,  right  to  drain  it,  714,  saving  in  respect  of  drainage  works, 
696 — Lodging-houses,  bye-laws  as  to,  165 — Premises  within  the 
district,  by  owners  or  occupiers,  into  sewers  of  local  authority,  80 ; of 
premises  without  the  district,  82  ; saving  for  certain  annual  payments 
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for  such  drainage,  720 — Stables,  nuisance  from,  restrained  by  injunction, 
i/5- 

see  also  Drains , Sewerage. 

DRAINS — Alteration  of,  at  public  expense,  85 — Bakehouses  not  to 
have  openings  communicating  with,  1232 — Breaking  up,  to  lay  water 
pipes,  861,  868 — Connection  of,  with  sewers,  regulations  as  to,  80,  82, 
right  to  cut  off,  when  regulations  not  complied  with,  80 ; with  sewers, 
within  the  district,  80,  without  the  district,  82 — Definition  of,  7,  29, 
when  included  in  the  term  “ sewer,”  7,  3c — Diversion  of,  by  secretary 
of  state  for  war,  717 — Examination  of,  on  complaint  of  nuisance, 
107,  1439 — Gas-washings  poured  into,  penalty  in  such  case,  145 — 
Houses  not  to  be  built  or  rebuilt  without,  86 — Insufficient,  powers 
of  local  authority  to  provide  others,  83 — Liability  of  owner  of  premises 
for  damage  caused  by  defective  state  of,  175 — Local  authority  to  provide 
that  drains  shall  not  be  a nuisance,  107 — for  Main  road  diainage, 
county  council  may  use,  1331 — Meaning  of,  29;  meaning  of  “single 
private  drain,”  1439 — Nuisance  from,  107, 167, 191, 1439,  parish  council 
may  abate  nuisance,  1596 — Offensive,  on  boundary  of  district,  1 18 — 
Owners  and  occupiers  may  be  required  to  make,  83 — Saving  for  certain 
annual  payments  in  respect  of,  720 — made  by  Surveyor  of  highways, 
1 19;  right  of  owner  to  interfere  with,  119,  284 — for  Turnpike  roads, 
119. 

DRIVERS— of  Conveyances,  to  disinfect  them  when  necessary,  242 — 
of  Hackney  carriages,  compensation  to,  for  loss  of  time,  916,  driving 
without  proprietor’s  consent,  915,  licenses  for,  387,  912,  misbehaviour 
by,  915,  overcharge  by,  914,  refusal  of,  to  drive,  914;  see  also  Hackney 
carriages — of  Horses,  &c.,  licenses  for,  388. 

DRIVING— Furiously,  penalty,  902. 

DRUGGING  of  Animals  Act,  1876— Penalties  under,  909. 

DRUGS — Adulteration  of,  978 — Samples  of,  may  be  obtained  for 

analysis,  983 — see  also  Sale  of  Food  and  Drugs  Act. 

DRUNKENNESS— Hackney  carriage  driver  liable  to  penalty  for,  915 — 
in  Streets,  &c.,  905. 

DUCHY — of  Lancaster,  sale  of  crown  lands  held  in  right  of,  419. 

DUMB-Well — not  a Drain  under  control  of  highway  board,  29. 

DUNG — Nuisance  from  accumulation  of,  176 — Removal  of,  120. 

DUST— Bye-laws  as  to  nuisance  arising  from,  113 — Receptacles  for, 

115. 

DUTIES — Construction  of  enactments  as  to  performance  of,  1403 — 
Definition  of,  1378 — of  Inspector  of  nuisances  of  rural  authority,  1842, 
of  urban  authority,  1833 — of  Medical  officer  of  health  of  rural  authority, 
1840,  1844,  of  urban  authority  1831,  1835. 

DUTY — on  Carriages  used  for  conveyance  of  electors,  1247 — of  Local 
authority  to  put  in  force  its  powers,  652 — on  Property  of  local 
authority,  412 — on  Stage  carriages,  abolished,  91c — Stamp,  see  Stamp 
duty. 

DWELLING-houses — Burials  not  to  take  place  within  a certain  dis- 
tance from,  770 — Canal  boats  used  as,  to  be  registered,  1069,  see  also 
Canal  Boats  Act — Cellar  used  as,  15 1,  152,  meaning  of  occupying 
cellar  as  a dwelling,  153 — Conversion  of  house  into,  to  be  deemed 
erection  of  new  building,  362 — Improvement  fund  accounts  under 
Housing  of  the  Working  Classes  Act,  1468 — Meaning  of,  153,  869 — 
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D WELLIN  G — continued. 

Overcrowded,  to  be  deemed  a nuisance,  167, 168,  bouse  may  be  ordered 
to  be  closed  on  second  conviction,  21 1 — Stagnant  water  causing  nui- 
sance in,  r 16 — Swine  not  to  be  kept  in,  116,  bye-laws  as  to  swine,  114 
— Unhealthy,  reconstruction  of,  1470 — Water  supply  to,  local  autho- 
rity may  enforce  provision  of,  136  ; new  houses  not  to  be  built  without, 
1099 ; owner  or  occupier  may  demand,  868 ; rural  authority  to  enforce 
provision  of,  1096 — for  Working  classes,  municipal  corporation  may 
provide  sites  for,  1 188 — see  also  Housing  of  the  Working  Classes  Acts. 


E. 

EARTH-Closets — Bakehouses  not  to  be  in  communication  with,  1232 
— Bye-laws  as  to  cleansing,  113;  as  to  construction  of,  336 — 
Cleansing  of,  by  local  authority,  109 ; neglect  of  local  authority  to 
cleanse,  11c — Definition  of,  103 — Examination  of,  on  complaint  of 
nuisance,  toj — for  Factories,  notice  from  local  authority  to  provide, 
104,  inspector  of  factories  to  give  notice  as  to,  1080 — for  Houses, 
enforcement  of  provision  of,  101 — Local  authority  may  provide,  for  public 
use,  105 — for  Mines  and  premises  attached  thereto,  104,  105 — 5Tew 
buildings  may  be  provided  with,  100 — Nuisance  not  to  be  created  by, 
107 — Supply  of  earth  for,  103 — Water-closet  not  required  where  there 
is  one,  103. 

EASEMENT — Abstraction  of  water  from  stream  does  not  necessarily 
create,  707 — Action  for  obstructing  user  of,  when  maintainable,  57 — 
Extinction  of,  under  Housing  of  the  Working  Classes  Act,  j 46  7 — 
Grant  of,  implied,  58 — Lands  and  premises  include,  6 — Locks  opened 
in  exercise  of,  704 — Nuisance  caused  by  exercise  of,  189 — Sign-board 
may  be  affixed  to  adjoining  house  by  virtue  of,  878. 

ECCLESIASTICAL — Charity,  definition  of,  1686,  1687;  savings  with 
regard  to,  1592,  1596,  1606,  1607,  1611,  1612 — Commissioners,  held 
not  to  be  “ owners,”  19. 

EDUCATION-^of  Blind  and  deaf  children,  district  council,  when  to 
appoint  committee  to  provide  for,  1676 — of  Children  dwelling  in  canal 
boats,  1071 ; schools  may  be  established  for  them,  1072 — Department, 
Circular  of,  as  to  the  use  of  schoolrooms  for  parochial  purposes,  1590; 
Determination  by,  of  question  as  to  use  of  schoolroom  for  parochial 
purposes,  1590 ; may  make  Regulations  as  to  certificates  of  attendance  at 
schools  for  canal-boat  children,  1274;  to  Report  annually  to  parliament 
as  to  education  of  canal-boat  children,  1274;  Sanction  of,  to  alteration 
of  school  district  on  alteration  of  parish,  1651 — School  attendance  com- 
mittee, when  to  be  appointed  by  urban  authority,  1062. 

EFFLUENT — Pipe  for  carriage  of,  held  to  be  a sewer,  32 — Pollution 
of  stream  by,  67,  68. 

EFFLUVIA — Factories  to  bo  kept  free  from,  1079 — from  Offensive 
trade,  216— in  Workshops,  from  drains,  &c.,  1328 — see  also  Nuisance , 
Offensive  trades. 

EGRESS — Means  of,  from  place  of  public  resort,  1447. 

EJECTMENT — Action  of,  may  be  brought  by  owner  of  soil  of  highway, 
282. 

ELECTION — of  Allotment  managers,  1316 — of  Auditors  for  borough, 
1169;  of  auditors  in  London,  1637,  1670 — of  Highway  board,  county 
council  to  provide  for  holding,  in  certain  cases,  1693,  waywardens  to  be 
elected  for  part  of  parish  excluded  from  urban  district,  512 — of  Guar- 
dians, 1615,  1998,  and  see  Elections  under  Local  Government  Act , 1891; 
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ELECTION — continued. 

Guardians  ( Outside  London ) Election  Order , 1898 — of  Improvement 
commissioners,  in  maimer  provided  for  local  boards,  687 — to  Incom- 
patible office,  457,  458 — of  Joint  boards,  bow  regulated,  627. 

of  Local  boards — Repeal  of  rules  as  to,  736. 

under  Local  Government  Act,  1894 — Application  of 

enactments  to,  1668;  of  rules  of  court  as  to  election  petitions,  1892 — 
Casual  vacancies,  elections  to  fill,  1669,  1671,  1974,  among  parish 
councillors,  1668 — Conclusiveness  of  register  of  electors,  1656 — 
Corrupt  and  illegal  practices,  &c.,  at,  see  Corrupt  Practices ; Illegal 
practices,  employment,  hiring;  Municipal  Corruptions  Act ; Municipal 
Elections  ( Corrupt  and  Illegal  Practices ) Act — County  council  may 
direct  holding  of,  in  case  of  difficulty,  1669,  1724;  on  lapse  of  district 
council,  1677;  on  lapse  of  parish  council,  1668 — Expenses  of,  1669, 
1671  ; scale  of  expenses,  1669,  scale  framed  by  local  government  board, 
1879 — First  elections,  1688 — of  Guardians,  1615,  1998,  and  see 
Guardians  ( Outside  London ) Election  Order,  1898 — Married  woman 
not  disqualified  to  vote  at,  1655 — of  Metropolitan  vestry,  1637,  1669, 
1670 — of  Parish,  councillors,  1588,  1668  ; Attendance  and  interrogation 
of  candidate  at  parish  meeting,  1695,  1696;  Continuance  in  office  of 
retiring  councillors  on  failure  to  elect,  1668  ; Division  of  parish  into 
wards  for  purposes  of,  1612  ; Validity  of  acts  of  council  notwithstanding 
defects  in,  1696 — of  Rural  district  councillors,  1624,  1975,  and  see  Rural 
District  Councillors  Election  Order,  1898 — Urban  district  councillors. 
1623,  1924,  and  see  TJrhan  District  Councillors  Election  Order,  1898 — of 
Woolwich  local  board,  1637,  1670. 

Municipal — Application  of  enactments  to  other  elections, 

1170,  1237,  1262,  1263,  1668,  1669 — Avoidance  of  election,  for  general 
corruption,  &c.,  1172;  for  general  prevalence  of  illegal  practices,  &c., 
1250 — Bribery,  a corrupt  practice,  1238;  definitions  of,  1268,  1269; 
meaning  of,  1240 — Corrupt  practice  ; Definition  of,  1238  ; Disqualifica- 
tion resulting  from,  1223, 1238, 1243,  1257, 1270;  Excuse  for,  1250;  Pro- 
hibition against  voting  by  guilty  person,  1253;  Punishment  for,  1223, 
1238,  1257;  Vacation  of  office  by  disqualified  person,  1260 — Corrupt 
and  illegal  practices  list,  1254 — Definitions,  1171,  1229,  1261 — Ex- 
penses of  candidate,  declaration  as  to,  1252,  form  of  declaration,  1 271 ; 
limitation  of,  1244;  limitation  of  time  for  sending  in  claims  in  respect 
of,  1252  ; provisions  as  to,  inapplicable  to  certain  elections,  1264 — Illegal 
employment,  hiring  or  payment,  1246;  Avoidance  of  election  for  preva- 
lence of,  1250  ; Excuse  and  exception  for,  1256,  1251 ; Prohibition  against 
voting  by  guilty  person,  1253  ; Punishment  for,  1250 — Illegal  practice. 
Avoidance  of  election  for  prevalence  of,  T250  ; Conviction  of,  on  indict- 
ment for  corrupt  practice,  .1225  ; Definition  of,  1243,  1245,  I249>  1250, 
1253,  1263;  Disqualifications  resulting  from,  1245,  1246,  1257,  I27°; 
Excuse  and  exception  for,  1250-1253  ; Petition  against  election  on  ground 
of,  1246  ; Prohibition  against  voting  by  guilty  person,  1253;  Punishment 
of,  1245,  1257 — Personation,  a corrupt  practice,  1238;  definitions  of, 
1269  ; meaningof,  1242 — Petition  to  election  court,  Abatementof,  n8r  ; 
Attendance  of  public  prosecutor,  1257  ; Constitution  of  court  for,  1176  ; 
Costs,  1181,  1187,  1258,  1259,  r26o  ; Grounds  for,  1173, 1246, 1250 ; New 
election,  where  election  declared  void  on,  1187;  Presentation  of,  1174; 
Respondents,  1174;  Rules  of  supreme  court  as  to  procedure,  1182, 
1 781,  application  of  rules  to  elections  under  Local  Government  Act,  1894, 
1892;  Scrutiny,  1182,  1185;  Seating  of  unsuccessful  candidate,  1182, 
1186  ; Security  for  costs,  1175  ; Statement  of  case  for  high  court,  1178  ; 
trial,  1127,  1257;  Withdrawal  of  petition,  1180,  1256,  of  respondents, 

1 1 81 ; Witnesses,  1179,  1228 — Printer’s  and  publisher’s  name  and 
address  to  be  printed  on  placards,  &c.,  1249— Treating,  a corrupt 
practice,  1238;  definition  of,  1269;  excuse  for,  1250;  meaningof,  1238 
— Undue  influence,  a corrupt  practice,  1238;  definition  of,  1269; 
excuse  for,  1250;  meaningof,  1239. 
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ELECTION — continued. 

: of  Rural  District  councillors,  1624,  1975,  and  see  Elections 

under  Local  Government  Act,  1894 ; Rural  District  Councillors  Election 
Order , 1898 — of  School  boards,  1226;  application  of  municipal  pro- 
visions, 1263 — of  Urban  district  councillors,  1623,  1924,  and  see  Elec- 
tions under  Local  Government  Act , 1894;  Urban  District  Councillors 
Election  Order , 1898— of  Woolwich  local  board,  1637,  1670. 

ELECTRIC — Current,  damage  caused  by,  679,  n — Lighting,  by  local 
authority,  !37o,  poles  and  wires  for,  erected  in  streets,  285,  286 — 
Telegraph,  posts  and  wires  in  streets,  285,  286,  see  also  Telegraph. 

Lighting  Act,  1882,  1204— Accounts,  1208 — Appli- 
cation of  Act,  1204 — Arbitration,  1212 — Board  of  trade,  reports  by, 
1213 — Borrowing  by  local  authority,  1207 — Canals,  protection  of, 
1210 — Charges  for  electricity,  1211 — Compensation,  1210 — Con- 
sent of  local  authority  to  grant  of  license,  1204 — Contracts  by  local 
authority,  1208 — Definitions,  1213 — Distress  not  to  be  levied  on 
apparatus,  1211 — Expenses  of  local  authority,  1207 — Incorporation 
of  Acts,  1208— Licenses  by  board  of  trade,  1204 — Local  authorities 
and  rates,  1215 — Mines,  protection  of,  1214 — Notice  to  local  authority 
of  application  for  provisional  order,  1205 — Offences,  12 n — Post- 
master-general, protection  of,  1211,  1214 — Provisional  orders  by 
board  of  trade,  1205 — Regulations  to  be  inserted  in  licenses  and 
orders,  1206 — Relief  of  undertakers  from  obligation  to  supply  gas, 
1213 — Restrictions  on  works,  1209 — Rules  of  board  of  trade  as  to 
applications  for  licenses  or  provisional  order,  1206 — Supply  of  elec- 
tricity, 1210. 

— Lighting  Act,  1888,  1323 — Board  of  trade  may  vary 

terms  of  sale  of  undertaking,  1324 — Consent  of  local  authority  to  pro- 
visional order,  1323 — Restrictions  on  placing  works  in  streets,  1324. 

ELEGIT — Property  of  local  authority  may  be  taken  under,  596,  597; 
sewage  land  for  contributory  place  not  to  be  taken  under,  488,  597. 

ELEMENTARY  Education  Acts — Children  on  canal  boats  to  be 
subject  to,  1071 — Education  department  to  report  on  enforcement  of, 
with  respect  to  canal-boat  children,  1 2 74 — School  attendance  committee 
may  be  appointed  under,  by  urban  authority,  1062 — Transfer  of  schools 
under,  1520,  1521,  application  of  provisions  as  to  transfer  to  schools  for 
science  and  art,  1520. 

Schools — Saving  for,  1681. 

EMBANKMENT — against  Inundations,  97 — of  Railway,  company 
liable  to  paving  expenses  in  respect  of,  31  j,  when  not  liable  under  Private 
Street  Works  Act,  1566. 

EMBEZZLEMENT — by  Officer  of  local  authority,  465. 

EMIGRANT  Runners— Definition  of,  1 706— Forfeiture  of  license, 
1707 — Form  of  license,  1710 — Grant  of  license,  1707 — Registration 
of,  1707 — Transfer  of  powers  of  justices  in  relation  to,  to  district 
council,  1635. 

EMIGRATION  Officers— Appointment  of,  1707. 

EMPLOYMENT— at  Elections,  illegal,  1248,  and  see  Illegal  employment. 

ENCROACHMENTS — on  Channel  of  stream,  703 — Commons,  juris- 
diction of  county  court  with  respect  to,  1043 — Highway,  1632,  ’urban 
authority  cannot  authorize,  1384— Public  gardens,  924— Roadside 
wastes,  duties  of  local  authorities  as  to,  1633 — Village  green,  1043 
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ENDEMIC  Diseases— Meaning  of,  253— Regulations  may  be  made 
by  local  government  board  as  to,  245,  252,  1733 — see  also  Epidemic. 

ENDORSEMENT — of  License  for  hackney  carriage,  by  writing  inju- 
rious words  on  it,  913. 

ENFORCEMENT — of  Injunction,  by  sequestration,  74. 

ENGINES — on  Railways,  to  consume  their  smoke,  182 — Thames,  to 
consume  their  smoke,  183 — for  Threshing,  exemption  from  penalties-, 
1703- 

ENLARGEMENT — of  Prescriptive  right  to  foul  stream,  68 — Sewers, 
75 — Streets,  application  of  surplus  borough  fund  to,  119T,  purchase  ot 
premises  for,  329,  877 — Time  for  making  award,  422. 

ENTRANCE — to  Street,  bye-laws  with  respect  to,  342,  343. 

ENTRY — on  Canal  boat,  to  examine  as  to  contravention  of  Act  01- 
existence  of  infectious  disease,  1070 — Lands  or  premises;  to  Abate 
nuisance,  by  local  authority,  192,  198,  200,  by  other  persons,  209;  to- 
Construct  sewer,  62  ; to  Examine  as  to  discharge  of  injurious  matter  into 
sewer,  1438,  to  examine  as  to  means  of  ingress  and  egress  for  place  of 
public  resort,  1447,  to  examine  as  to  nuisance,  107,  to  examine  water- 
meter,  134,  to  examine  works,  662  ; to  Execute  regulations  as  to  epidemic 
diseases,  257,  to  execute  works,  663  ; under  Infectious  Disease  Preven- 
tion Act,  1430 ; to  Repair  water  pipe  by  virtue  of  an  easement,  87  ; to- 
Search  for  unsound  food,  230,  23  r — on  Lands  purchased  compulsorily, 
damage  need  not  be  ascertained  previously  to,  671,  672 — Vessel,  to 
execute  regulations  as  to  epidemic  diseases,  257 — on  Workshops,  by 
inspector,  1086,  1532,  by  sanitary  authority,  1528 — see  also  Access,. 
Admission. 

EPIDEMIC  and  other  Diseases  Prevention  Act,  1883,  1234. 

Endemic,  or  Infectious  Diseases — Combination  of 

local  authorities  for  prevention  of,  259 — Costs  of  poor  law  medical 
officer,  257 — Local  authority  to  execute  regulations  as  to,  257 — Local 
government . board,  when  to  make  regulations  as  to,  245,  252;  penalties 
for  breach  of  regulations,  1733;  provisions  to  be  contained  in  regulations, 
1733 — Meaning  of,  253 — Memorandum  of  local  government  board 
as  to  precautions,  1875 — Notification  of  outbreak  of,  among  paupers, 
254,  255 — Penalties,  259 — Powers  of  entry  to  execute  regulations  as 
to,  257 — Publication  of  regulations  as  to,  256— Small-pox,  memo- 
randum of  local  government  board  as  to  epidemics  of,  1807. 

EQUITABLE  Jurisdiction — of  Local  government  board,  on  appeal, 
609  ; with  respect  to  remission  of  surcharges,  560. 

ERECTION— of  New  building,  bye-laws  as  to,  335;  definition  of,  348, 
362  ; without  a drain,  86  ; without  a w'ater- closet,  ash-pit,  &c.,  10c. 

ERRORS— in  Highway  rate,  how  rectified,  517. 

ESTABLISHMENT — of  Market,  379,  380 — Offensive  trade,  without 
consent,  penalty,  213  ; re-establishment  of,  restrained,  221 — Trade,* 
meaning  of,  214. 

ESTATE  Duty — Probate  duty  superseded  by,  1344. 

ESTIMATE — of  Expenses,  of  repair  of  private  street,  296,  deposit  of, 
not  a condition  precedent  to  recovery  of  expenses,  316;  of  works  previous 
to  contract  by  urban  authority,  395,  407 — of  General  district  rate, 

5 rS — of  Loans  required  under  Public  Works  Loans  Act,  no  longer 
necessary,  1218 — in  Private  bills,  standing  orders  as  to,  648,  649— of 
Private  improvement  rate,  518 — of  Rate,  payment  not  included  in,  is 
not  necessarily  illegal,  519. 
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ESTOVERS — Right  of  taking,  may  be  dealt  with  by  scheme  for  regula- 
tion of  common,  1030. 

EVIDENCE — of  Act  of  parliament,  256 — Acting  as  member  of  local 
authority,  signature  in  attendance  book  is,  166 7 ; acting  as  officer  is  evi- 
dence of  being  an  officer,  604 — Amount  of  precept  of  rural  authority, 
532 — Bye-laws,  442  ; of  municipal  corporation,  443,  1169 — Common 
lodging-house  being  inhabited  by  one  family,  161 — Consumption  of 
water,  meter  to  be,  135 — Conviction  for  creating  nuisance,  224 — 
Dedication  of  road  to  public,  301— Fraudulent  alteration  of  water- 
meter,  135 — Injury  by  pollution  of  stream,  when  required,  67,  69 — 
Official  documents,  256 — Ownership  of  fishery,  522 — Proceedings, 
-of  joint  board,  735,  of  local  board,  732 — Proclamations,  orders,  &c., 
256 — Rates,  522 — on  Rating  appeal,  of  profits  of  railway  or  canal 
company,  1512 — Registration  of  common  lodging-houses,  153,  154 — 
Regulations,  &c.,  of  local  government  board,  953 — Resolution  of 
owners  and  ratepayers,  754. 

False,  punishable  as  perjury,  603,  643 — Penalty  for 

tendering  forged  official  documents  in,  256— Production  of,  to  arbi- 
trators, 423,  426;  to  auditor,  555;  to  inspectors  under  Public  Health 
Act,  642  ; to  poor  law  inspectors,  642,  643. 

EXAMINATION — Post-mortem,  expenses  of,  266;  places  for,  265, 
266. 

— of  Premises,  on  complaint  of  nuisance,  205  ; powers 

of  entry  for  the  purpose,  107,  T98 — Privies,  drains,  &c.,  on  complaint  of 
nuisance,  107 — Unsound  meat,  225;  search  warrant  for,  231 — Votes 
at  poll  of  owners  and  ratepayers,  745,  746 — Works,  entry  on  lands  for 
purpose  of,  662. 

EXCEPTIONS— Proof  of,  in  proceedings  under  Sale  of  Food  and  Drugs 
Act,  989  ; under  Summary  Jurisdiction  Act,  570. 

EXCESSIVE  Weight — Damage  to  highway  by,  1112,  1750. 

EXCHANGE — of  Lands  by  local  authority,  409  ; under  Baths  and  Wash- 
houses Act'  833 — of  Three  per  cent,  annuities  for  local  loans  stock, 
1285. 

EXCHEQUER— Contribution  account,  1344. 

EXCISE  Licenses — Grant  of,  to  county  councils,  1343,  r344 — for 
Hawkers,  837 — for  Stage-coaches,  abolished,  910. 

EXCLUDED  Part — of  Parish  may  be  included  in  a highway  district, 
514;  when  to  form  part  of  urban  district  for  highway  purposes,  511, 
1625  ; when  waywardens  are  to  be  appointed  for,  5 12. 

EXCUSAL — of  Rates,  on  account  of  poverty,  522. 

EXCUSE— for  Corrupt  or  illegal  practices  at  election,  1250— Proof 
of,  in  summary  proceedings  under  Sale  of  Food  and  Drugs  Act,  989  ; 
under  Summary  Jurisdiction  Act,  570. 

EXECUTION — of  Contracts  of  local  authority,  394,  395 — Goods  of 
local  authority  liable  to  be  taken  in,  596. 

EXEMPTION  — of  Agricultural  land  from  rates,  partial,  1726  — 
Allotments  from  sanitary  rates,  partial,  1577 — of  Canal  from  sanitary 
rates,  partial,  493,  529 — Church,  &c.,  from  paving  expenses,  324;  from 
poor  rates,  324,  500 — Land  used  as  arable,  meadow  or  pasture  ground 
only,  from  sanitary  rate,  partial,  493,  529 — Lighthouse,  &c.,  from 
rates  and  taxes,  501 — Market  garden  from  sanitary  rates,  partial,  493, 
529 — Markets,  from  provisions  as  to  weighing  of  cattle,  1297 — 
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EXEMPTION — continued. 

Nursery  grounds  from  sanitary  lates,  partial.  493,  529 — Orchards 
from  sanitary  rates,  partial,  1423 — Personal  property,  from  rates, 
516 — Railway,  from  sanitary  rates,  partial,  493,  529;  railway  pre- 
mises, from  certain  bye-laws  and  provisions  as  to  buildings,  336  ; railway 
servants’  orphanage,  from  rates,  503 — Schools,  from  rates,  501 — Ships 
of  British  and  foreign  navies,  from  provisions  relating  to  nuisances, 
212 — Scientific  and  other  societies’  premises,  from  rates,  501 — Tithe 
rent-charge,  from  sanitary  rates,  partial,  493,  529 — Volunteer  store- 
houses, from  rates,  502 — Woodlands,  from  sanitary  rates,  partial, 
493,  529- 

EXEMPTIONS — from  Alkali  Acts,  1540 — Compulsory  service  in 
office,  J971,  1972 — Inhabited  house  duty,  medical  certificate  for,  1823, 
1824,  1847 — Factories  and  Workshop  Act,  1091 — General  district 
rate,  493 — Highway  rate,  516 — Limitation  of  expenditure  at  elec- 
tion, 1264- — Mortmain  Acts,  see  Mortmain — Private  Street  Works 
Act,  of  incumbents,  ministers  and  trustees,  1564,  of  railway  and  canal 
companies,  1566 — Rates,  appeal  to  quarter  sessions,  the  proper  mode  of 
raising  question  as  to,  502  ; meaning  of,  502,  523 — Succession  duty 
on  corporate  property,  412. 

Proof  of,  in  summary  proceedings,  5 70. 

EXHAUSTED — Parish  lands,  sale  of,  289 — Tea,  meaning  of,  in  Sale  of 
Food  and  Drugs  Act,  992. 

EXISTING  Officers — Compensation  to,  1379,  1691 — Tenure  of  office 
of,  1690 — Transfer  of,  1690. 

EX  OFFICIO — Guardians,  abolished,  1615 — Members  of  urban  autho- 
rity abolished,  1623. 

EXPENDITURE — of  Local  authority,  saving  in  Agricultural  Rates- 
Act  as  to  limitation  on,  1730;  stamp  duty  on,  1125,  1126,  1127 — 
Municipal  corporation,  annual  returns  of,  J170. 

EXPENSES — Accounts  of,  when  to  be  made  up,  550;  audit,  554-564. 
1676 — Annual  report  of  local  authority  as  to,  472 — Appeal  to  local 
government  board  against  decision  of  local  authority  as  to,  608 — Appor- 
tionment of,  when  to  be  binding,  5 8c,  see  also  Apportionment — Cove  - 
nants  for  payment  of,  between  landlord  and  tenant,  588 — Deduction  of, 
from  rent,  203,  204, 363 — Recovery  of;  Action  does  not  lie  for  expenses 
recoverable  summarily,  320  ; Charge  on  premises,  580  ; from  Defaulting 
authority,  206,  638,  656;  by  Instalments,  580 ; Interest,  580;  Limita- 
tion of  time  for  proceedings,  319 ; Option  as  to  mode  of  recovery  only  to 
be  exercised  once,  319;  Summary  proceedings,  565,  580;  under  Towns 
Improvement  Clauses  Act,  363 — Sanction  of  local  government  board 
to,  prevents  auditor  from  making  disallowance,  1322 — Saving  for  con- 
tracts as  to,  between  landlord  and  tenant  under  local  Acts,  692. 

in  relation  to — Accumulations  of  filth  removed  by  urban 

authority,  1 20 —Allotments,  1317,  1457,  1458,  when  to  be  appor- 
tioned among  parishes,  1319 — Ambulances,  236- — Audit,  incurred  by 
auditor  in  recovering  certified  sums,  557 — Earbed  Wire  Act,  1573 — 
Baths  and  wash-houses,  829,  1078 — Bridges,  adopted  by  urban 
authority,  276;  in  borough,  repaired  by  corporation,  1188';  constructed 
over  canal,  railway,  or  tramway,  274— Building,  erected  in  contraven- 
tion of  bye-laws  and  removed  by  urban  authority,  359;  erected  over 
sewer  without  consent  and  altered  by  urban  authority,  87 — Burial,  in 
case  of  body  removed  to  mortuary,  265  ; when  urban  authority  are  the 
burial  board,  771 — Burial-ground  disused,  772— Canal  boats,  1071 — 
Cellar,  constructed  under  street  without  consent  and  altered  by  urban 
authority,  87;  used  as  dwelling  and  closed  by  local  authority,  153 — 
Commons,  regulation  of,  1039,  1103;  metropolitan  commons,  378; 
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EXPENSES — continued. 

suburban  commons,  1032 — Conference,  attended  by  members  or  clerk 
of  local  authority,  1276,  1846,  1915 — Conveyance,  of  infected  persons 
to  hospital,  236;  of  members  of  local  authority  to  meetings,  560 — Dan- 
gerous buildings  removed  or  secured  by  urban  authority,  881,  882  ; 
dangerous  place  near  street  repaired  or  protected  by  urban  authority, 
883 — Defaulting  local  authorities  and  enforcement  of  performance  of 
; their  duty,  206,  638,  656 — Disinfection,  of  houses,  115,  232  ; of  public 
conveyances,  payment  by  persons  conveyed,  242 — Ditches  on  boundary 
of  district  ordered  to  be  cleansed  by  local  authorities,  apportionment  of, 
1 18 — Drains,  altered  by  local  authority,  when  unsuited  to  sewerage 
system,  85  ; constructed  by  local  authority  on  owner’s  default,  84;  dis- 
connected from  sewer  on  non-compliance  with  regulations,  80 ; examined 
on  complaint  of  nuisance,  107 — Election,  of  guardians,  2007,  of 
rural  district  councillors,  1984,  of  urban  district  councillors,  1938; 
order  of  local  government  board  prescribing  scale  for,  j 8 79 — Electric 
lighting,  1207  — Extraordinary  traffic,  recovery  of,  from  person 
conducting  the  traffic,  U12 — Fire  engines,  and  services  rendered 
by  them,  906 — Gas  pipes,  alteration  of,  328 — Gymnasiums,  1515 
— Highway  repair,  511,  512,  1636  ; under  Highways  and  Bridges  Act. 
15 23 — Hospital  accommodation,  liability  of  guardians  in  case  of 
pauper,  252;  recovery  of,  from  patient,  251 — under  Housing  of  the 
Working  Classes  Act,  1468,  1479,  i486,  charging  order  in  respect  of, 
1473 — Improvement  of  land,  under  Improvement  of  Land  Act,  94 
— Infectious  disease  prevention,  1430 — Isolation  hospitals,  1585 — 
Legal  proceedings,  483,  964,  see  also  Costs — Light  railways,  274 — 
Local  inquiries,  1683 — Loss  on  provision  of  postal  facilities,  527. 
528  — Medical  attendance  on  board  ship,  257,  258  — Meeting  of 
owners  and  ratepayers,  how  defrayed,  755,  security  to  be  given  for 
them,  753 — Museums,  1515 — Nuisances,  abatement  of,  117,  198, 

203,  205,  206,  207,  deduction  of,  from  compensation  under  Housing 
of  the  Working  Classes  Act,  1467,  1478,  deduction  of,  from  rent,  203, 

204,  nuisance  proceeding  from  defective  asphit,  &c.,  107  — Open 
spaces,  1306 — Parliamentary  proceedings,  483,  964,  examination  and 
allowance  of,  969,  see  also  Costs — Periodicals  purchased  by  local 
authority,  1791 — Petroleum  testing,  96c — Private  improvements, 
507 , 580,  see  also  Private  improvement  expenses — Private  street  im- 
provements, agreements  between  landlord  and  tenant  as  to  payment  of, 
588,  apportionment  of,  296,  315,  estimate  of,  296,  314,  exemption  of 
incumbents  and  ministers  from,  324,  recovery  of,  296,  318,  580;  see 
also  Private  Street  Works  Act — Provisional  orders,  649 — Public 
libraries,  1551 — Recreation  grounds,  bequests  may  be  made  for,  375, 376 
— Removal,  of  body  for  post-mortem  examination,  266,  of  works  exe- 
cuted contrary  to  bye-laws,  359 — Repair,  of  bridges,  276,  1189,  of  closed 
burial  grounds,  772,  of  highways,  511,  512,  1636,  of  main  roads,  1331, 
135 2,  1353,  of  occupation  roads,  304,  515 — Rivers  Pollution  Prevention 
Act,  1051 — Roads  constructed  through  private  lands,  271 — Sale  of 
Food  and  Drugs  Act,  991 — School  attendance  committee  of  urban 
authority,  1062 — Seamen’s  lodgings,  155 — Sewers,  chargeable  on 
owners  in  certain  cases,  84,  in  rural  district,  to  be  special  expenses,  523, 
in  settled  estates,  272,  special  drainage  district  may  be  constituted  for 
purposes  of,  625 — Union  of  districts,  626 — Water  ordered  to  be 
analysed  from  well  alleged  to  be  polluted,  150 — Water-closet  pro- 
vided on  owner’s  default,  101 — Water-pipes  altered  by  urban  authority, 
328 — Water-supply,  contributions  of  landowner,  1743,  enforced  by 
local  authority,  137,  enforced  by  rural  authority,  1097,  rural  authority 
to  defray,  as  special  expenses,  525,  special  drainage  district  may  be  con- 
stituted for  purposes  of,  625,  temporarily  provided  for  district,  123 — 
Waterworks  damaged  by  working  mines,  859 — Wells,  polluted, 
ordered  to  be  closed,  150 — Works  executed  by  local  authority  in  adjoin- 
ing district,  6 30 ; for  disposal  of  sewage,  contribution  by  local  authority 
to,  93,  see  also  Local  authority , works  of. 
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incurred  by — Burial  board.  771 — Candidate  at  municipal  election, 

declaration  as  to,  1252  ; limitation  of,  1244,  limitation  of  time  for  paying, 
1252;  provisions  as  to,  inapplicable  to  elections  under  Local  Govern- 
ment Act,  &c.,  1264 — Council  of  borough,  acting  as  urban  authority, 
474 — Improvement  commissioners,  474 — Inspector  of  factories  in 
relation  of  sanitary  state  of  workshops,  1527,  1528 — Joint  board,  629; 
joint  committee  acting  as  burial  authority,  1741 — Members  of  local 
authority,  to  be  repaid,  603 — Officers  of  local  authority,  to  be  repaid, 
603  — Parochial  committees,  470  — Police  officer,  in  relation  to 
nuisances,  205,  206 — Port  sanitary  authority,  635,  for  port  of  London,  636 
— Rural  authority,  525,  apportionment  of,  on  contributory  places,  525, 
under  Public  Health  Acts  Amendment  Act,  145 1 — Rural  district  council, 
1636 — Urban  authority,  how  to  be  defrayed,  474,  480,  alteration  of 
the  mode  of  defraying  them,  478,  under  Public  Health  Acts  Amend- 
ment Act,  1433,  see  also  General  district  rate — Urban  district  council, 
in  execution  of  additional  powers,  1636. 

EXPERT — Reference  to,  before  granting  injunction  to  restrain  nuisance, 
2c8,  or  pollution  by  sewage,  72  ; under  Elvers  Pollution  Act,  1052. 

EXPLOSIVES  Act — Penalty  for  lighting  fireworks  in  street,  904. 

EXPOSURE — of  Infected  persons,  239;  indictable  as  nuisance,  240 — 
of  Person,  indecently,  902 — for  Sale,  meaning  of,  837 — of  Unsound 
meat,  for  sale,  225  ; in  market,  840. 

EXTENSION — of  Local  Act  by  provisional  order,  658 — of  Time  for 
making  award,  422,  423. 

EXTINCTION — of  Easements,  under  Housing  of  the  Working  Classes 
Act,  1467 — of  Market  rights,  3 8 r. 

EXTRAORDINARY  Traffic — Expenses  of  repairing  damage  caused 
by,  1 1 12,  1750. 

EXTRA-Paroehial  place — Annexation  of,  to  parish,  n — Pier  not 
deemed  to  be,  11. 

EXTRAS— Charges  for,  under  contracts,  402. 


F. 

FACT — Question  whether  road  is  a street,  to  be  decided  as  question  of, 
22,  23. 

FACTORIES — Drainage  of,  into  sewers  of  local  authority,  to  be  facili- 
tated, 1050;  into  streams,  prohibited,  1049  — House  includes,  7 — 
Nuisances  in,  168,  1079,  1092 — Water-closets,  &c.,  to  be  provided 
for,  104. 

FACTORY  and  Workshop  Act,  1875,  1079 — Definitions,  1089, 
— Domestic  factories,  excepted  from  provisions  of  the  Acts,  1082, 
1091 ; special  provisions  for  protection  of  health  of  women  and  children, 
1083 — Inspectors,  to  be  appointed,  1085  ; to  be  exempt  from  serving  in 
certain  offices,  1085  ; to  give  notice  of  sanitary  defects  in  factories,  1080  ; 
powers  of  entry  and  inspection,  1086 — Limewashing  interior  of 
factories,  108 r — Nuisances  in  factories,  1079,  1092 — Reports  of  pro- 
ceedings of  inspectors  to  be  laid  before  parliament,  1085. 

• 1883,  1232— Bakehouses  to  be 

subject  to  certain  provisions  of  the  Acts,  1233. 
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FACTORY  and  Workshop  Acts — continued. 

1891,  1527 — Certificates  of  birth, 

1532,  form  of  requisition  for,  1870— Cleansing  of  workshops,  1528, 
penalty  for  neglect,  1529 — Domestic  workshops  defined,  1533 — 
Effluvia  from  drains,  &c.,  of  workshop,  1528 — Entry  on  premises  by 
sanitary  authority,  1528 — Expenses  incurred  by  inspector  of  factories, 
recovery  of,  from  sanitary  authority,  1527— Fires,  provision  against, 
1529,  arbitration  as  to  provision  of  means  of  escape,  1529,  1534 — Fruit, 
saving  for  process  of  cleaning,  15 33 —Inspection  of  workshops  by 
sanitary  authority,  1528 — Inspectors  of  factories,  proceedings  by,  in 
relation  to  sanitary  state  of  workshops,  1527,  1528 — Laundries,  appli- 
cation of  Act  to,  1528 — Limewashing  of  workshops,  1528,  penalty 
for  neglect,  1529 — List  of  outworkers,  1532 — Notice  of  employment  of 
women  and  children  in  workshop  to  be  given  by  medical  officer  of 
health  to  inspector  of  factories,  1528 — Overtime  employment,  1531 — 
Penalties,  1533 — Secretary  of  state,  certificate  of,  as  to  dangerous 
or  unhealthy  employment,  1530;  powers  of,  as  to  sanitary  state  of  work- 
shop, 1527 — Pules  for  dangerous  or  unhealthy  employment,  1530; 
amendment  of,  1531;  arbitration  as  to,  1534;  evidence  of,  J 5 3 T » 
penalty  for  contravention  of,  1531;  publication  of,  1531 — Workshops 
not  employing  women  or  children,  application  of  Acts  to,  1528. 

1895  — Arbitration,  1716  — 

Bakehouses,  1718 — Dangerous  process  may  be  prohibited,  1714 — 
Defendants  competent  witnesses,  1721 — Definitions,  1721 — Escape 
from  fire,  1715;  arbitration  as  to,  1716 — Humid  factories,  1719 — 
Inspector  empowered  to  conduct  legal  proceedings,  1 721 — Laundries, 
1717^ — Lavatories  in  factories  where  poisons  are  used,  1719— Lists  of 
outworkers,  1720 — Miscellaneous  amendments,  1720 — Notices  as  to 
existing  workshops,  1720— Notification  of  certain  diseases  to  chief 
inspector,  1719 — Overcrowding,  1713 — Penal  compensation,  1716— 
Sanitary  conveniences,  1720 — Service  of  documents,  1721 — Special 
rules  as  to  dangerous  employment,  1719 — Temperature  in  factories, 
1720 — Tenement  factories,  1720 — Wearing  apparel  not  to  be  made, 
Ac.,  in  place  where  there  is  infectious  disease,  1715 — Work  given  out 
to  be  done  in  unhealthy  place,  1714. 

FACULTY — for  Clock  to  be  placed  in  church  tower,  379 — Paths,  &c., 
in  churchyard  to  be  laid  out,  375. 

FAIR — Day  for  holding  may  be  altered,  973 — Market  included  in,  836- 
Transfer  of  powers  in  relation  to,  to  district  council,  1635 — Weighing 
cattle  at,  1296,  1297 — see  also  Market. 

FAIRS  Act,  1871,  942 — Abolition  of  fairs  under,  942. 

1873,  973 — Alteration  of  days  for  holding  fairs,  973. 

FALSE  Alarms  of  Fire  Act,  1895,  144. 

Evidence,  punishment  for,  603 ; before  inspector  of  local 

government  board,  643 — Pretence,  hawker  selling  adulterated  tea 
convicted  of,  991 — Statement,  as  to  infected  house,  245,  1427;  as  to 
name  of  owner  of  premises,  663  ; as  to  withdrawal  of  candidate  at 
election,  1245 — Weights  and  measures,  penalty  for  using,  841. 

FALSIFICATION  of  Accounts  Act,  1875,  553. 

FARES — for  Hackney  carriages,  bye-laws  fixing,  917,  overcharge,  914, 
refusal  to  pay,  916. 

FARM — Local  authority  may  establish,  on  land  held  for  sewage  disposal, 
92. 
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FEES — to  Clerk  of  peace  for  taxing  costs,  563 — to  Coroner,  how  to 
be  paid,  266 — for  Entering  appeal,  liability  for,  614 — for  Hackney 
carriage  license,  910 — for  Medical  attendance  on  board  ship,  257,  258 — 
for  Notification  of  infectious  disease,  1411 — for  Petroleum  license, 
959;  for  stamping  apparatus  for  testing  petroleum,  1135 — for  Post- 
mortem examinations,  266 — for  Registration  of  canal  boats,  applica- 
tion of,  1072 — for  Return  by  registrar  to  sanitary  authority,  as  to 
death,  254 — see  also  Charge. 

Penalty  on  officer  for  taking,  458. 

FELLMONGER — Action  for  nuisance  caused  by,  215,  216 — Establish- 
ment of  trade  of,  to  be  subject  to  consent  of  urban  authority,  213 — 
Meaning  of,  215 — see  also  Offensive  trades. 

FELONY — Disqualification  of  persons  convicted  of,  449. 

FENCES — to  Buildings  being  erected  or  under  repair,  882  ; penalty  for 
neglecting  to  provide,  883 — of  Burial  grounds,  repair  of,  772 — to  Ceme- 
tery, to  be  provided,  893 — to  Ditch,  commissioners  of  sewers  not  bound 
to  provide,  77 — on  Highway,  penalty  for  damaging,  293 — to  Hole  near 
street,  883 — Malicious  injuries  to,  293 — to  Quarry,  to  be  maintained, 
1292 — to  Shafts  of  abandoned  mines,  173 — to  Street,  penalty  for 
injuring,  280;  urban  authority  may  provide,  280,  292 — to  Village 
green,  injury  to,  177. 

FERTILIZERS  and  Feeding  Stuffs  Act,  1893,  976. 

FEVER — in  Common  lodging-house,  notice  to  be  given,  160 — see 
Diseases. 

FIELD  Gardens — Allotments  for,  1041 — Expenses  of,  1041 — Im- 
provement of,  1041 — see  Commons  Act. 

FILTER-Beds — Assessment  of,  to  sanitary  rate,  532. 

FILTH — Bye-laws  as  to  nuisance  arising  from,  1 13—  Removal  of 
accumulations  of,  120. 

FILTRATION — of  Sewage,  before  discharge  into  a stream,  63. 

FINANCE  ACT — Stamp  duty  under,  on  property  purchased,  &c., 
under  statute,  412. 

FINANCIAL  Statement — Local  authority  to  submit,  to  auditor,  1125 
— Memorandum  of  local  government  board  as  to,  1800 — Penalty  for 
failing  to  submit,  1126 — Return  under  Local  Taxation  Acts  need  not  be 
made  in  addition  to,  1125 — Stamp  duty  upon,  1125,  1127 — Temporary 
orders  of  Local  Government  Board  as  to,  1677. 

Year — Meaning  of,  1372,  1402. 

FINE  Arts — Exemption  of  premises  used  for  purposes  of,  from  rates, 
501. 

FINE — see  Penalty. 

FIRE — Arms,  penalty  for  discharging,  in  street,  902 — Brigade,  control 
of,  over  premises  on  fire,  906 ; metropolitan,  may  be  sent  beyond 
metropolis,  907 — Engines  and  Escapes,  charges  for  services  of,  beyond 
the  district,  906  ; provision  of,  906,  under  Lighting  and  Watching  Act, 
143,  under  Poor  Law  Amendment  Act,  143 — Factories  to  be  pro- 
vided with  means  of  escape  in  case  of,  1529,  1715 — False  alarms  of, 
144 — Men,  employment  of,  906  ; rewards  and  salaries  may  be  paid  to, 
906 — Place,  smoke  from,  when  to  be  deemed  a nuisance,  168 ; when 
fireplace  made  to  consume  its  own  smoke,  168  ; when  proceedings  should 
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FIRE — continued. 

be  taken  against  occupier  of  premises,  180,  rgi — Plugs,  damage  caused 
by,  143,  866;  escape  of  water  from,  143  ; failure  of  water  supply  to,  144, 
865;  provision  of*  142,  864;  refusal  to  provide,  865  ; supply  of  water 
to,  142,  143,  864,  865 — Works,  penalty  for  discharging  in  street,  902, 
904 — Workshops  to  be  provided  with  means  of  escape  from,  1715. 

FIRES — Bye-laws  as  to  structure  of  buildings  for  prevention  of,  335,  336 
— in  Chimneys,  accidental,  906 ; wilful,  906 — beyond  District,  906 
— in  Street,  penalty  for  making,  902. 

FIRST — Election  of  district  councillors  and  guardians,  1688,  of  parish 
councillors,  1688 — Meeting  of  district  council,  1689 ; of  local  board, 
733,  transfer  of  powers,  &c.,  to  date  from,  622,  623;  of  parish  council, 
1688  ; of  parish  meeting,  1688. 

FISH — Nuisance  from  frying,  215,  219— Unsound,  exposed  for  sale, 
225. 

FISHING — Injury  to,  by  discharge  of  sewage,  70 — Right  of,  is  within 
the  term  “ lands,”  14. 

FITTINGS — for  Water  supply  in  metropolis  to  be  provided,  174;  absence 
of  them  to  be  deemed  a nuisance,  1 74. 

FLAGGING — Meaning  of,  326 — of  Private  streets,  how  enforced,  295 
— of  Streets  repairable  by  inhabitants,  280. 

FLAGS — at  Elections,  payments  for,  not  to  be  made,  1247. 

FLATS— Building  divided  into,  held  to  be  one  building,  347. 

FLESH — Diseased,  exposed  for  sale,  225. 

FLOOD — Action  for  damage  caused  by,  98— Protection  from,  97,  98— 
Riparian  proprietor  may  protect  his  land  from,  98. 

FLOORS — Bye-laws  as  to  structure  of,  1442. 

FLOUR — Unwholesome,  exposed  for  sale,  225. 

FL  O WER-Pot — Penalty  for  placing  in  window  over  street,  903. 

FLUSHING — Water-closets,  apparatus  provided  for,  by  local  board, 
102. 

FOLKESTONE — not  a Borough  under  the  Public  Health  Act,  38,  40 — 
an  Improvement  Act  district,  for  certain  purposes,  474 — Local  Act 
for,  40. 

FOOD — Abstraction  of  part  of  article  of,  before  sale,  982 — Adulteration 
of  article  of,  977,  978 — Analysis  of,  may  be  obtained  by  purchaser, 
983,  see  also  Sale  of  Food  and  Drugs  Act — for  Cattle  in  pound,  to  be 
provided  by  person  impounding  them,  900 — Unsound,  exposed  for  sale, 
225  ; in  market,  840. 

FOOTWAY — Breaking  up  without  parliamentary  powers,  366-368 — 
Bye-laws  as  to  cleansing,  113 — in  Churchyard,  faculty  authorizing 
construction  of,  375 — Main  road  includes,  1335, 1336— Obstruction  of, 
with  goods,  &c.,  902 — of  Private  street,  enforcement  of  repair  of,  295  ; 
where  footpath  on  one  side  of  street  only  is  constructed,  317 — Repair 
of,  1337,  parish  council  may  undertake,  1606 — Riding  or  driving  horses, 
carts,  &c.,  upon,  902 — Stopping  up,  under  Military  Lands  Act,  718, 
719 — “ Street”  includes,  7 — Turnpike  road  includes,  24. 

FORE-Shore — Boundary  of  parish  upon,  n,  12 — Laying  gas  pipes 
under,  366. 
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FORGED  Transfers  Act,  1891,  1518 —Application  of  Act,  to  con- 
servancy or  harbour  authority,  1519,  to  industrial  and  other  societies, 
1519 — Borrowing  powers,  1518  — Compensation  for  loss  from 
forged  transfer,  1518 — Fund  to  meet  claims  for  compensation,  1518 — 
Remedies  of  local  authority  against  persons  liable  for  loss,  1518 — 
Restrictions  may  be  imposed  on  transfers,  1518. 

1892 — Amalgamation  of  companies,  1542 

— Compensation  for  loss  from  forged  transfers,  1542. 

FORGERY — of  Ballot  paper,  1951 — Certificates,  &c.,  under  Sale  of 
Food  and  Drugs  Act,  990 — Nomination  paper,  1970 — Orders,  regu- 
lations, and  other  official  documents,  256 — Securities  under  Local  Loans 
Act,  1005 — Testimonials,  445. 

FORM— of  Accounts  of  local  authorities,  local  government  board  to 
prescribe,  550,  1676 — Advertisement  of  intended  application  under 
Gas  and  Water  Works  Facilities  Acts,  940 — Application  for  certificate 
of  registration  under  Alkali  Works  Act,  115c — Appointment  of 
proxy,  740  — Apportionment  of  expenses  of  repair  of  private 
street,  318  — Assignment,  of  burial  rights  in  cemetery,  898; 
of  grant  or  lease  of  land  for  working  men’s  dwellings  in  borough, 
1201,  1202 — Ballot  paper,  1961,  1968,  1995 — Bond,  under  Companies 
Clauses  Act,  789;  transfer  of  bond,  790 — Certificate  of  analyst,  993; 
under  Infectious  Disease  Notification  Act,  1818;  for  pawnbroker,  972 — 
Charging  order  on  premises  under  Housing  of  the  Working  Classes 
Act,  and  assignment  of  charge,  1505 — Closing  order,  under  Housing  of 
the  Working  Classes  Act,  1504 — Conveyance,  under  Lands  Clauses 
Act,  823 — Declaration,  of  Acceptance  of  office,  1972,  1997;  by 
Arbitrator  under  Housing  of  the  Working  Classes  Act,  1496  ; by  Candi- 
date at  municipal  election  as  to  election  expenses,  1271  ; of  Inability  to 
read,  1970,  1996  ; of  Result  of  poll,  1946,  1993  ; of  Secrecy  at  election, 
1969,  1996 — Demand  for  payment  of  private  street  improvement 
expenses,  581 — Financial  statement,  1800 — Grant,  of  burial  rights, 
and  assignment  of  grant,  898  ; of  land  for  working  men’s  dwellings  in 
borough,  and  assignment  of  grant,  1200,  1201 — Highway  rate,  5 1 7 — 
Lease  of  land  for  working  men’s  dwellings  in  borough,  and  assignment 
of  lease,  1201,  1202 — License,  for  emigrant  runner,  1710;  for  passage 
broker,  1709 — Mortgage,  under  Companies  Clauses  Act,  789;  under 
Public  Health  Act,  543,  763;  under  Public  Works  Loans  Act,  10 1 7 — 
Nomination  paper,  1941,  1988 — Notice,  to  Abate  nuisance,  757;  of 
Appointment  of  overseers,  1672;  of  Election,  194T,  1987;  to  Execute 
works  in  private  street,  307-309,  762,  under  Housing  of  the  Working 
Classes  Act,  1504;  of  Nomination  not  made,  1944,  1991 ; as  to  Passage 
broker’s  license,  1709;  of  Poll,  1944,  1945,  1991,  1992,  that  poll  will  not  be 
taken,  1943,  1990 ; of  result  of  poll,  1947. 1993  ; to  Supply  water  to  house 
in  rural  sanitary  district,  1101,  1 102 — Order,  for  Abatement  or  prohibi- 
tion of  nuisance,  759,  for  abatement  of  nuisance  by  local  authority,  760  ; to 
Admit  officer  of  local  authority,  761  ; to  Close  building,  under  Housing 
•of  the  Working  Classes  Act,  15 04;  to  Permit  execution  of  works  by 
owner,  761 ; to  Restrain  discharge  of  sewage  into  stream,  73  ; to  Secure 
safety  of  reservoir,  931 — Oath  to  be  administered  to  electors  in  certain 
cases,  1962,  1963  ; to  be  taken  by  justices,  1622 — Questions  to  electors, 
1933,  1981,  2004 — Register  of  canal  boats,  1767 — Rent-charge,  764 — 
Report  on  canal  boats,  1763  ; of  analyst  under  Sale  of  Food  and  Drugs 
Act,  986 — Requisition,  under  Factory  and  Workshop  Act,  for  certificate 
of  birth,  1870 — Resolutions  on  creation  of  stock,  1868 — Return  by 
registrar  as  to  deaths,  sanitary  authority  may  supply,  254 — Statutory 
declaration,  1381,  as  to  compliance  with  Borough  Funds  Act,  968 — 
Summary  proceedings,  757 — Summons  for  abatement  of  nuisance, 
758,  for  closing  order  under  Housing  of  the  Working  Classes  Act,  1504 
— Transfer  of  mortgage,  544,  763— Voting  paper,  for  poll  of  owners 
and  ratepayers,  765. 
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FORM — continued. 

Want  of,  proceedings  not  to  be  quashed  for,  598. 

FORMATION — of  Districts,  &c.,  see  Constitution. 

FORMS — under  Housing  of  the  Working  Classes  Act,  order  of  local 
government  board  prescribing,  1825 — in  Public  Health  Act  to  be  suffi- 
cient, 690. 

FOULING — Stream,  under  prescriptive  right,  not  to  be  increased,  684 
abandonment  of  right  of,  68 — Water,  under  Waterworks  Clauses  Act, 
penalties  for,  870,  871:  with  gas- washings,  145,  871;  with  refuse  from 
manufactories,  147,  IC49. 

FOUNDATIONS — of  Buildings,  bye-laws  as  to,  335  ; meaning  of, 
35  r. 

FOUNTAINS — for  Public  use,  nuisance  from,  141 ; supply  of  water  to, 
139,  140  ; vesting  of,  in  local  authority,  139. 

FOWLS — Straying  into  public  pleasure  grounds,  bye-law  imposing 
penalty  on  owner  of,  held  to  be  ultra  vires,  3 74. 

FRAUD — Contract  obtained  by,  held  to  be  void,  406 — in  Weighing 
carts,  &c.,  at  markets,  842 ; in  weighing  cattle  at  markets,  1297. 

FRAUDULENT — Accounts,  punishment  for  keeping,  553 — Altera- 
tion of  water  meter  or  fittings,  135 — Sale  of  food  or  drug,  981. 

FREEHOLD — of  Highway,  in  whom  vested,  282, 

FRONT — of  House,  adjoining  building  not  to  be  brought  forward  beyond, 
1383  ; to  be  rebuilt  on  prescribed  line,  3 32. 

FRONTAGE — Expenses  of  paving,  &c.,  of  private  street,  to  be  appor- 
tioned according  to,  296;  in  case  of  ground  at  end  of  cul-de-sac,  312; 
in  case  of  railway  cutting,  31c,  311 ; in  case  of  railway  embankment,  311  ; 
in  case  ofhouse,in  yard,  312,  313. 

FROST — Escape  of  water  and  damage  to  premises  caused  by,  143 — Sand, 
&c.,  may  be  laid  in  street  or  over  water  pipes  in  time  of,  903 — Supply 
of  water  interfered  with  by,  864,  865. 

FRUIT — Bye-laws  as  to  accommodation  of  persons  engaged  in  picking, 
1162 — Factory  and  Workshop  Acts  not  to  apply  to  process  of  cleansing, 
1533 — Unsound,  exposed  for  sale,  225. 

FURIOUS  Driving,  or  Riding — Penalty,  902. 

FURNACE — Admission  of  local  authority  to  premises  for  enforcing 
provisions  as  to,  200 — Smoke  from,  causing  a nuisance,  168;  exception 
in  case  of  furnace  made  to  consume  its  own  smoke,  168  ; saving  for  the 
smelting  of  minerals,  180,  715. 


G. 


GAME  Act,  1831 — Dealers  in  game  to  be  licensed  under,  779 — Defini- 
tion of  “ game  ” in,  779 — Form  of  license,  780 — Partners  only  require 
one  license  under,  782 — Transfer  of  powers  under,  to  district  council, 
1635. 

GAME — Unsound,  exposed  fur  sale,  225. 
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GAMES — in  Cemetery,  penalty  for  playing,  897 — on  Common,  reserva- 
tion of  right  to  play,  in  scheme  for  improvement  of  common,  1031 — in 
Street,  conviction  for  playing,  905. 

GANGMASTEES — Licenses  for,  933,  transfer  of  powers  in  relation  to, 
to  district  council,  1635. 

GARDEN — Churchyard  not  to  be  made  into,  375 — “House”  may 
include,  28 — in  Settled  estate,  may  be  laid  out,  under  order  of  Court, 
272 — see  also  Field  gardens. 

GARDENS  in  Towns  Protection  Act,  1863,  923 — Bye-laws, 

924,  925  ; to  be  allowed  by  a judge  or  quarter  sessions,  925 — Committee 
to  be  formed,  in  certain  cases,  924 — Crown  property,  exempt,  924 — 
Expenses,  924 — Gardens,  &c.,  vested  in  London  county  council  or 
corporate  authority,  923 — Metropolis  Management  Act  incorporated. 
925 — Penalties,  923 — Protection  from  encroachment,  924. 

GAS  and  Water  Works  Facilities  Act,  1870,  364,  934 — Act  of 
1873,  974 — Definitions,  934— Local  authorities  under,  939;  local 
government  board  to  have  power  of  board  of  trade  in  certain  cases,  364  ; 
local  inquiries,  974 — Provisional  orders,  937;  amendment  of,  974; 
confirmation  of,  937,  974 — Regulations  of  local  government  board, 
1848 — Rules  as  to  procedure,  959. 

GAS — in  Alkali  works,  condensation  of,  1146 — Breaking  up  streets  to 
lay  pipes  for,  366 — Calculation  of,  in  cubic  foot  of  air,  1152 — Com- 
pany may  transfer  powers  to  urban  authority,  370 — Contract  for 
supply  of,  to  urban  authority,  363 — Lamps,  governors  for,  947 ; supply 
of  gas  for,  363 ; urban  authority  may  not  affix  to  house  without 
owner’s  consent,  363 — Larceny  of,  365 — Mains,  rateable  occupa- 
tion of,  369 — Noxious,  nuisance  from,  168,  191 — Pipes,  injury  to,  by 
steam-roller,  677,  848 ; situation  of,  may  be  altered  by  urban  authority, 
328 — Pollution  of  water  by  washings  of,  145,  871 — Regulation  of 
measures  used  in  the  sale  of,  369 — in  Sulphuric  acid  works,  condensa- 
tion of,  1 148 — Supply  of,  to  local  authority,  368 ; by  urban  authority,  363  ; 
supply  for  baths  and  wash-houses,' 832,  833;  for  working  class  lodging- 
houses,  1488 — Tithe  rent-charge  on  land  taken  for  gasworks  to  be 
redeemed,  89 — Undertaking,  by  urban  authority,  under  Gas  and 
Water  Works  Facilities  Acts,  364;  order  of  local  government  board  as  to 
applications  for  provisional  orders  for,  1848;  purchase  of,  by  urban 
authority,  370. 

GAS  Works  Clauses  Act,  1847,  368,  847 — Access  to  special  Act,  855 
— Accidental  damage  to  gas  lamps,  &c.,  851 — Definitions,  847 — 
Incorporation  of,  with  Gas  and  Water  Works  Facilities  Act,  938 — 
Nuisance  from  gas,  851 — Profits  of  company,  852 — Recovery  of 
damages  and  penalties,  854— Supply  of  gas,  850— Undue  use  of  gas, 

851. 

1871,  943 — Accounts,  948 — Legal  proceed- 
ings, 950 — Manufacture  of  gas  on  other  than  scheduled  lands  prohi- 
bited, 943— Penalties,  949— Receiver,  944— Recovery  of  gas  rents, 

Supply  of  gas  to  local  authorities,  947,  to  private  consumers,  944 

—Surplus  land,  943— Testing  gas,  947,  951. 

GATES — on  Highways,  when  to  be  widened,  1633 — Opening  outwards 
on  street,  to  be  altered,  880. 

GAZETTE — London,  see  London  gazette. 

GENERAL — Board  of  Health — Powers  of,  transferred  to  privy  council, 
919. 

District  Rate— Amendment  of,  520— Assessment  of, 

492  ; alteration  of  valuation  list  after  assessment  of,  495  ; assessment  of, 
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on  premises  occupied  or  unoccupied,  493  ; inspection  of  poor  rate  and 
valuation  list  for  purposes  of  assessment  of,  507 — Burial  ground,  income 
from  to  be  applied  in  aid  of,  551 — Burial  rate  when  to  be  levied  as, 
771 — Canal  Boats  Act  expenses  chargeable  on,  1071,  1072 — Change  of 
occupation  of  premises  assessable  to,  494,  503 — Collection  of,  521 
— Commencement  of,  521 — Common  seal  to  be  affixed  to,  480 — 
Commons  Act  expenses  chargeable  on,  1032 — Description  of  owner 
or  occupier  in,  520 — Division  of  district  for  the  purpose  of,  494,  504 
— Estimate  of,  to  be  made,  518,  519 — Evidence  of,  522 — Exemp- 
tions from,  493,  502 — Expenses  chargeable  on,  474,  480  ; expenses  of 
meeting  of  owners  and  ratepayers,  755,  756 — Highway  expenses,  when 
to  be  defrayed  from,  511 — Inspection  of,  520 — Limit  imposed  by 
local  Act  not  applicable  to,  523 — Mortgage  of,  under  Public  Health 
Act,  534 — Notice,  of  intention  to  make,  480  ; of  rate  when  made,  521 
— Owner  may  be  rated  to,  in  certain  cases,  492,  493,  495 — in  Oxford, 
506 — Provisional  order  for  raising  expenses  by,  478 — Publication 
of,  521 — Rating  to,  of  Allotments,  1517;  of  Burial  ground,  500  ; of 
Canal,  493;  of  Docks,  497;  of  Greenhouses,  497;  of  Land  used  as 
arable,  meadow  or  pasture  ground,  493,  land  covered  with  water,  493, 
497  ; Market  gardens  and  Nursery  grounds,  493,  497  ; Orchards,  1423  : 
Railway,  493,  498  ; Reservoirs,  498  ; Telegraphs,  500  ; Woodlands,  493, 
497 — Recovery  of,  573;  from  company  in  liquidation,  503,577;  from 
incoming  tenant,  494;  from  outgoing  tenant,  494 — Retrospective, 
how  far  it  may  extend,  480,  488. 

Expenses  of  rural  authority — Definition  of,  525 — Pay- 
ment of,  out  of  poor  rate,  525,  526,  528;  where  contributory  place  is 
part  of  parish,  529 — Precepts  for,  528 — Recovery  of,  from  overseers, 
532. 

Issue — Repeal  of  enactments  relating  to  pleading,  1580. 

Pier  and  Harbour  Act,  1861— Loans  for  construction 

of  works  under,  539,  1217,  1308. 

GIFTS — of  Common  to  local  authority,  1032 — of  Land,  for  open  spaces, 
1305';  for  public  libraries  and  museums  exempt  from  statute  of  mort- 
main, 1549 ; for  technical  or  industrial  institution,  exemption  of,  from 
statute  of  mortmain,  1539 — of  Land  or  money  to  local  authority  for 
purposes  of  cemetery,  1133— Parish  council  empowered  to  accept,  1596. 

GIN — Adulteration  of,  with  water,  980,  1130. 

GIPSIES — Nuisance  caused  by,  172. 

GLASS-Works — Injunction  to  restrain  nuisance  from,  222. 

GOIT — Duty  of  local  board  to  fence,  676 — Right  to  water  flowing  through, 
7°5,  7°6- 

GOVERNING  Body — Meaning  of,  in  Borough  Funds  Act,  964,  1341  ; 
in  Technical  and  Industrial  Institutions  Act,  1537 — Meeting  of,  to 
sanction  payment  of  costs  of  legal  or  parliamentary  proceedings,  967 — 
Payment  not  to  be  made  to  member  of,  for  acting  as  counsel  or 
agent,  967. 

GOVERNMENT — Departments,  saving  for  powers  of,  with  respect  to 
sewers,  717. 

GOVERN ORS — for  Lamps  in  street,  947. 

GRANT — of  Burial  rights  in  cemetery,  form  of,  898 — of  Easement,  by 
deed,  706;  presumption  as  to,  710 — Parliamentary,  for  manual  or 
technical  instruction,  1418;  for  science  or  art  schools,  1551 — of  Site  for 
working  men’s  dwellings,  in  borough,  1188,  form  of,  120c. 
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GRATUITIES — Payment  of,  out  of  rates,  448. 

GRATUITOUS — Supply  of  water,  140,  142 ; to  public  baths  and  wash- 
houses, 142,  832,  833. 

GRAVE — under  Church,  prohibition  of  interments  in,  769. 

GRAVEL — Pits,  extension  of,  by  surveyor,  291 — Restrictions  as  to 
digging  for,  on  metropolitan  commons,  1040. 

GREEN — Encroachment  on,  1043— Nuisances  on,  in  village,  177-179 
— Preservation  of,  1 77.-179. 

GREEN-Houses — Assessment  of,  to  general  district  rate,  497  ; to  other 
rates,  173-1. 

GREENWICH  Time — Reference  deemed  to  be  made  to,  unless  other- 
wise stated,  1684. 

GROUNDS— of  Appeal  to  quarter  sessions,  611,  613,  614 — for  Recrea- 
tion, 372 — see  also  Public  pleasure-grounds , Public  walks,  Becreation- 
grounds: 

GROUPING — of  Parishes,  by  county  council,  1587,  1613,  1653. 

GUARDIANS — Additional  members,  1616,  1620 — Application  of  pro- 
visions as  to,  to  county  boroughs  and  London,  1637 — Areas  for  election 
of,  how  to  be  dealt  with  by  county  council,  1678 — Assistant  overseers 
when  to  be  appointed  by,  1643 — Burial  may  bo  provided  for  by,  262 — 
Casual  vacancies  among,  1669  — Chairman,  1616,  1620,  1677  — 
Definition  of,  6 — Disqualifications,  1638,  1666 — Elections,  1615, 
1998,  transitory  provisions  as  to,  1688 — Ex  officio,  abolition  of,  1615. 
justices  were,  44 — Hospital,  may  be  transferred  to  rural  authority  by. 
250;  paupers  maintained  in,  liability  of  guardians,  252 — Incorpora- 
tion of,  44 — Libellous  report  of  meeting  of,  730— under  Local 
Acts,  election  of,  1678  — Meetings  of,  1677;  not  to  be  held  on 
licensed  premises  if  avoidable,  1679 — in  Metropolis,  powers  of,  with 
respect  to  filthy  houses,  36 — Number  of,  1619:  alteration  of  number 
by  county  council,  1678 — Overseers,  when  to  be  appointed  by,  1572. 
— in  Oxford,  saving  for,  1678— Payment  of  debts  by,  limitation 
of  time,  528— Petition  by,  against  boundary  oider,  1647— Proceed- 
ings of,  1677 — Public  works  loan  commissioners  may  lend  money  to, 
1025 — Qualification  of,  1615 — Recovery  of  contributions  by,  532- 
Resignation  of,  1669,  1671 — Retirement  of,  1615,  1620,  1678 — 
Rural  district  council  may  use  board  room  and  offices  of,  1677 — Rural 
district  councillors  to  be,  1624— are  Spending  authority  under  Agri- 
cultural Rates  Act,  1732 — Superannuation  of  officers  by,  452 — Term 
of  office  of.  1613 — Transfer  of  powers  of,  as  to  sale  of  parish  property,  to 
parish  council,  1592 — Vacation  of  office  by,  for  absence  from  meetings. 
1658 — Vice-chairman  of,  1616,  1677. 

(Outside  London)  Election  Order,  1898,  1998 — 

Adaptation  of  forms  to  extraordinary  election,  2008 — Application 
of  Ballot  Act,  2005  ; pf  Municipal  Corporations  Act,  2006  ; of  Municipal 
Elections,  &c.,  Act,  20*06 — Casual  vacancies,  filling  at  ordinary  election. 
2005  ; application  of  order  to  election  to  fill,  1998 — Continuance  in 
office  of  retiring  guardians  in  default  of  sufficient  nominations,  2001 — 
Counting  of  votes,  2005 — Day  of  election,  1999 ; of  poll,  2002 — 
Declaration  of  result  of  poll,  2c 05 — Definitions,  20c 8 — Deputy 
returning  officer,  1999  ; returning  officer  at  urban  district  councillors 
election  to  be  in  certain  cases,  2C02 — Elections  to  which  oider  applies, 
1998— Equality  of  votes,  2005 — Expenses,  2007 — Hours  of  pollr 
2002— Mark  instead  of  signature,  20c 8 — Misnomer,  2008 — Nomina- 
tion of  candidates,  1999  ; dealing  with  nominations  byreturning  officer, 
2000;  provision  of  nomination  papers,  2000;  statement  as  to  persons 
nominated,  2001  ; time  for  sending  in  nominations,  2000 — Notice  of 
election,  J999;  of  poll,  2003 — Parish  in  two  or  more  counties,  2007 — 
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Polling  agents,  2004;  polling  districts,  2002;  polling  places  and 
•stations,  2003,  compartments  of  polling  station,  2004 — Presiding 
•officers,  2004 — Prohibition  against  voting  in  two  parishes,  2004 — 
Provision  of  ballot  papers,  2004 — Publication  of  notices,  2008 ; of 
result  of  election,  2005 — Questions  to  electors,  2004 — Relation  of 
(nomination  to  election,  2001 — Returning  officer,  1999 — Simultaneous 
polls  at  elections  of  guardians  and  urban  district  councillors,  2002 — 
Times  for  proceedings,  2009 — United  parishes,  2008 — Wards,  2007 — 
Withdrawal  of  candidates,  2001. 

GUEST— at  an  Inn,  meaning  of,  244;  use  of  an  inn  by,  to  be  deemed  a 
“letting,”  243. 

'GUTTER — Nuisance  from,  167,  see  Nuisance. 

'GYMNASIUM — under  Baths  and  Wash-houses  Acts,  in  connection  with 
swimming  bath,  1076 — Charges  for  the  use  of,  1076. 


H. 


HABITATION— Bye-laws  as  to  houses  unfit  for,  336,  354— Closing 
houses  unfit  for,  197 — Condition  as  to  fitness  for,  implied  on  letting  house 
furnished,  109,  243,  on  letting  house  for  working  classes,  1489 — Con- 
version into  dwelling-house  of  house  not  constructed  for,  to  be  deemed 
-erection  of  new  building,  362 — Official  representation  as  to  area  con- 
taining houses  unfit  for,  1460 — Report  of  officer  of  health  as  to 
houses  unfit  for,  1470 — Tents,  Vans,  &c.,  used  for,  171,  172. 

HACKNEY  Carriages— Agreement  to  pay  more  than  fare  for,  not  to 
be  binding,  914— Bye-laws  as  to,  917 — Compensation  to  driver 
for  loss  of  time,  916 — Definition  of,  910 — Deposit  to  be  made  when 
-driver  required  to  wait  with,  915 — Pares  for,  917 — Illegal  employment 
of,  at  election,  1247 — License  for,  909;  Driver’s  license,  912;  Dura- 
tion of  license,  387,  911,  912;  Endorsement  of  license  with  injurious 
•statement,  913  ; Pee  for  license,  910;  Inland  revenue  license  not  suffi- 
cient, 912;  Registration  of  licenses,  91 1;  Requisition  for  license,  910; 
Retention  of  driver’s  license  by  proprietor,  913;  Revocation  or  Suspen- 
sion of  license,  913 — Meaning  of  plying  for  hire  with,  910 — Negli- 
gence of  driver  of,  915 — Number  of  persons  to  be  carried  in,  bye-law 
as  to,  917;  to  be  painted  on  the  carriage,  913 — Penalty,  for  Damaging 
carriage,  917;  for  Driving,  without  consent  of  proprietor,  915,  without 
license,  91  r,  912  ; for  Drunkenness  or  Furious  driving,  915  ; for  Leaving 
•carriage  unattended,  916  ; for  Neglecting  to  give  notice  of  change  of 
abode,  91 1 ; for  Obstructing  street,  or  driver  of  another  carriage,  916 ; for 
•Overcharge,  914 ; for  Permitting  unauthorized  person  to  ride,  915;  for 
Refusal,  to  carry  prescribed  number  of  persons,  914,  refusal  to  drive,  914, 
refusal  to  pay  fare,  916 — Stands  for,  917 — Towns  Police  Clauses  Act, 
provisions  as  to,  incorporated,  387,  909. 

HARBOUR — Authority,  to  make  bye-laws  as  to  ships  carrying  petro- 
leum, 95  7 — Interference  with,  by  local  authority  under  Public  Health 
Act, 697,  700 — Loans  for  purposes  of,  539, 1025, 1217, 1308 — Nuisances, 
on  ships  in,  21 1 ; caused  by  sea-weed  in,  190 — Saving  for  improvement 
commissioners  having  powers  in  relation  to,  1680. 

HARBOURING— Constables  on  duty,  907 — Prostitutes,  907  — 
Thieves,  907  ; thieves  in  lodging-houses,  161. 

HAWKER— Excise  license  for,  837 — Exemption  of,  from  provisions 
as  to  markets,  836 — Penalty  on,  for  hawking  without  license,  1159 — 
Person  holding  pedlar’s  certificate  is  not,  836,  837 — of  Petroleum, 
person  licensed  under  Petroleum  Act  may  act  as,  1159;  regulations  as 
to,  1159. 

[Index]  5 
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HEADINGS — to  Parts  of  statute,  may  be  referred  to,  3. 

HEALTH — Local  authority  to  provide  that  drains,  water-closets,  &c., 
shall  not  be  injurious  to,  107 — Nuisances  injurious  to,  167 — Purifica- 
tion of  houses  which  are  in  such  a condition  as  to  endanger,  115. 

HEARTHS — Bye-laws  as  to  structure  of,  1442. 

HEDGES  —on  Highways,  penalty  for  damaging,  293. 

HIGH-Water  mark — Parish  on  the  sea-shore  extends  beyond,  ir,  12. 

HIGHWAY  Acts — Committee  of  district  council  for  purposes  of,  1675 
— Duty  of  surveyor  of  highways  under,  to  repair  highways,  268 — 
Local  government  board  to  have  powers  of  secretary  of  state  under, 
773 — “ Owner”  includes  “occupier”  for  purposes  of,  20 — Powers  of 
inhabitants  in  vestry  under,  268 — Summary  of  provisions  of,  1626, 
1629— Transfer  of  powers  under,  to  rural  district  council,  1625 — Urban 
authority  to  have  powers  of  surveyor  of  highways  and  vestry  under,  267 ; 
extension  of  provision  to  rural  district  council,  1625. 

Authority— Agreements  by,  for  improvement  of  high- 
ways and  bridges,  1523 — Expenses  of  extraordinary  traffic  recoverable 
by,  1112. 

Boards  — Constitution  of,  514 — Election  of,  during 

postponement  of  transfer  of  highway  powers,  1693 — Ex  officio  members 
of,  during  postponement  of  transfer  of  highway  powers,  1629 — Expenses 
of  parliamentary  proceedings  not  payable  by,  485 — in  South  Wales, 
1331,  contracts  for  repairs  by,  279,  280 — are  Spending  authorities  under 
Agricultural  Bates  Act,  1732. 

District— Constitution  of,  5 14 — Constructive  situation 

of  place  surrounded  by,  515,  773 — Excluded  part  of  parish  in  urban 
district  might  be  included  in,  512,  514 — Local  government  district  and 
certain  other  places  not  to  be  formed  into,  514,  515. 

Rate — Accounts  of,  to  be  audited,  515,  518;  when  not  to 

be  verified  before  justices,  515 — Allowance  of,  by  justices,  when  not 
required,  515 — Arrears  of,  may  be  collected  by  superseded  surveyor, 
271 — Concurrent,  when  invalid,  517 — Division  of  district  for  pur- 
poses of,  513 — Errors  in,  how  rectified,  517 — Exemptions  from,  516, 
1637 ; exemption  of  personal  property  does  not  extend  to,  516 — Form  of, 
517 — Limitation  of  amount  of,  316;  limitation  does  not  apply  to  rate 
made  by  urban  authority,  268,  516 — Owners  of  small  tenements  may 
be  rated  to,  518 — Property  assessable  to,  316 — Publication  of,  316- 
Recovery  of,  517 — Saving  for  recovery  of,  in  certain  cases,  271 — 
Urban  authority,  when  to  make,  5 1 1 ; urban  district  not  liable  to,  for 
roads  without  district,  270 — Valuation  list,  to  be  basis  of,  5 1 7 — Vestry 
need  not  sanction  rate  made  by  urban  authority,  313. 

Surveyor — Appointment  of,  under  Highway  Act,  1835, 

1626,  1629 — Duty  of,  to  repair  highways,  268 — is  a Spending  autho- 
rity under  Agricultural  Bates  Act,  1732 — Transfer  of  powers  of,  to 
rural  district  council,  1623 — Urban  authority  to  execute  the  office 
of,  267. 

HIGHWAYS — Action  for  non-repair  of,  287,  288,  680;  for  obstruction 
of.  327 — Adoption  of  maintenance  of,  by  urban  authority,  323,  under 
Highway  Act,  1835,  1630,  under  Highway  Act,  1862,  1630— Agree- 
ment, for  breaking  up,  to  lay  gas  pipes,  367;  for  improvement,  recon- 
struction, &c.,  of,  may  be  made  by  county  councils  and  highway 
authorities,  1523;  for  making,  at  private  expense,  271 — Boundary  of 
parish  formed  by,  n— over  Bridges,  repair  of,  278,  279,  1334— Com- 
pensation for  alteration  of  level  of,  292,  668,  669 — Dedication  of, 
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300-304;  dedication  by  local  authority  under  Housing  of  the  Working 
Classes  Act,  1464 ; mere  dedication  does  not  render  highway  repairable 
by  inhabitants,  281  — Discontinuance  of,  hi 7,  1631 — Ditches, 
causing  nuisance  to,  118;  surveyor  may  make  and  cleanse  ditches  at 
side  of,  1 19 — Diversion  of,  269,  1631 ; consent  to,  of  parish  council  or 
meeting,  1605,  1613  ; under  Military  Lands  Act,  718  ; order  of  quarter 
sessions  necessary,  331;  by  secretary  of  state  for  war,  7 1 8 — Drunken- 
ness in,  905 — Encroachment  on,  1632,  cannot  be  authorized  by 
urban  authority,  1384 — Expenses  of,  contributions  by  county  council, 
1332,  1625;  in  rural  district,  1636;  in  urban  district,  511,  512 — 
Exposure  of  infected  persons  on,  239,  240 — Extraordinary  traffic 
causing  damage  to,  1112, 1750 — Fencing  holes  near  to,  883— Improve- 
ments in,  1630 — Injury  to,  action  for,  283,  by  mining,  283,  1119, 
penalty  for,  293  ; penalty  for  injury  to  trees  in,  280 — in  Isle  of  Wight, 
1338,  1627 — Market  maybe  held  in,  by  custom,  382 — Materials  for 
repair  of,  289,  1631  ; restrictions  as  to  digging  for  materials  on  commons* 
1040 ; sale  of  lands  used  for,  1673 — Meaning  of,  333 — Minerals  under* 
not  vested  in  urban  authority,  1119 — Nuisance  to,  by  barbed  wire, 
1572,  by  dripping  of  water,  not  a nuisance  under  the  Public  Health 
Act,  1 71 — Obstruction  of,  293;  by  laying  gas-pipes,  366 — Owner- 
ship of  soil  of,  282 — Private  street,  when  to  be  declared  a public 
highway,  325,  1449,  1565 — Quarry  near  to,  to  be.  fenced,  1291 — if 
Railway  carried  across,  bridge  or  level-crossing  to  be  made,  274 — 
Repairable  by  inhabitants  at  large,  Action  against  urban  authority  for 
non-repair  of,  does  not  lie,  287,  288,  680  ; Bridges  and  approaches,  when 
' to  become,  276,  278  ; Enforcement  of  repair  of  highway  not  so  repairable,. 
295,  of  highway  partially  so  repairable,  296;  Indictment  for  non-repair 
of,  281,  287,  1628;  Liability  at  common  law  to  repair,  1626,  1628; 
Meaning  of  the  expression,  281 ; Res  judicata  in  relation  to  highway  so 
repairable,  298 ; Road  made  under  agreement  with  urban  authority  to 
become,  271 — Repairable  ratione  tenurse,  repair  of,  by  district  council* 
1625,  1633 — Rivers  when  deemed  to  be,  699 — in  South  Wales,  279* 
1339, 1627,1628 — Stoppingup,  under  order  of  quarter  sessions,  286,  287, 
consent  of  parish  council  or  meeting  necessary,  1605,  1613 — “Street” 
includes,  7 — Tramway  company  to  repair,  in  certain  cases,  275 — 
Transfer  of  powers  In  relation  to,  to  rural  district  council,  1625,  post- 
ponement of  transfer,  1625,  1693 — Trees  on,  penalty  for  injuring,  280 — 
Vesting  of,  in  urban  authority,  280 ; meaning  of  vesting,  282 ; minerals 
not  so  vested,  282,  1119 — Widening,  1630. 

HIGHWAYS  and  Bridges  Act,  1891,  1523 — Agreements  between 
county  councils  and  highway  authorities  as  to  highways  and  bridges* 
1523 — Borrowing  powers,  1523 — Dismaining  part  of  main  road, 
1524,  provisional  order  not  required  for  dismaining  main  road,  1524 — 
Disqualification  of  county  councillor  for  interest  in  contract  for 
highway  materials,  removed,  1524 — Expenses,  1523. 

and  Locomotives  Amendment  Act,  1878,  1105 — 

Accounts  of  main  road  expenses,  1109 — Appeals  to  quarter  sessions, 
1122 — Application  of  Act,  to  larger  quarter  sessions  boroughs,  1354, 
to  smaller  quarter  sessions  boroughs,  1356 — Bridges,  adoption  of,  by 
county  council,  mi,  contribution  to  cost  of,  by  county  council,  1 1 1 1 — 
Bye-laws,  as  to  Bicycles,  &c.,  no  longer  to  be  made,  1119  ; Confirma- 
tion of,  by  local  government  board,  1121;  as  to  Gates,  1118;  as  to 
Locomotives  on  highways,  1120,  1121  ; as  to  Waggons,  &c.,  1118 — 
County  council  to  have  powers  of  county  authority  under  Act,  1327 — 
Default  of  highway  authority  to  maintain  highway,  1106 — Definition 
of  highway  area,  1108,  other  definitions,  1122 — Discontinuance  of 
unnecessary  highways,  1117 — Expenses  of  maintenance  of  main  roads, 
1107 — Extraordinary  traffic,  1112 — Locomotives  on  highways; 
Bye-laws  as  to,  1120,1121;  Exemption  of  light  locomotives,  1120; 
Licenses  for,  may  be  granted  by  county  council,  1121,  license  to  use 
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HIGHWAYS  and  Locomotives  Amendment  Act,  IQlQ—contd. 
locomotive  not  constructed  in  accordance  with  Act,  1120;  repeal  of 
certain  provisions  of  Act  as  to  locomotives,  175 1 — Main  road ; Definition 
of,  1107,  1378  ; Ordinary  highway  may  be  declared  to  be,  1108  ; Deduc- 
tion of,  to  status  of  ordinary  highway,  1109  ; Repair  of,  by  the  hundred, 
1110 — Minerals  under  highway  not  vested  in  urban  authority,  1119 — 
Turnpike  road  in  several  counties,  1109. 

HIDE — of  Hackney  carriage,  914,  915  ; plying  for  hire  without  license, 
91 1 — Land  for  allotments,  1310,  1601 — Sewerage  works  by  local 
authority,  88 — Waterworks,  by  local  authority,  121. 

HOARDING — Bye-laws  as  to  new  buildings  not  applicable  to,  346 — 
Erection  of,  during  repairs,  &c.,  882,  1445  ; penalty  for  neglect,  883, 
1446 — License  to  use,  for  advertisements,  1395. 

HOLE  — in  Street,  to  be  lighted  at  night,  883  ; local  authority  restrained 
from  digging,  to  procure  water,  14 1 ; near  street,  to  be  protected  at 
owner’s  expense,  883. 

HOLIDAYS — see  Banlt  holidays. 

HOMES — for  Sailors,  appropriation  of  lands  for,  155. 

HOP-Pickers — Bye-laws  as  to  accommodation  for,  689. 

HORSEFLESH— Sale  of,  1389. 

HORSES — Bye-laws  as  to,  388 — Drugs  unlawfully  administered  to,  909 
— Exposing  on  highway,  when  diseased,  240 — Fastening,  upon  foot- 
way, penalty,  902 — Illegal  employment  of,  at  elections,  1243,  1247 
— Licenses  for,  388 — Nuisance  from  noise  caused  by,  175,  184 — 
Riding  furiously,  penalty,  902 ; riding  upon  footway,  penalty,  902 — 
Sale  of,  in  street,  penalty,  901 — Slaughter-houses  for,  385,  to  be 
licensed,  777,  cancellation  of  license,  778,  duration  of  license,  778. 

HOSPITAL — Ambulances  may  be  provided  for  conveyance  to,  236 — 
Combination  of  local  authorities  for  provision  of,  247 — Consent  of 
adjoining  authority  not  required  for  establishment  of,  630 — Covenant 
not  to  use  house  for  business  broken  by  establishment  of,  250 — Guardians 
may  transfer,  to  rural  authority,  250 ; use  of  such  hospital  by  urban 
authority,  250 — Instructions  of  local  government  board  as  to  accommo- 
dation in,  1754,  1885 — Isolation,  1582,  see  Isolation  Hospitals  Act — 
Local  authority  may  provide,  247 — Metropolitan  authority  may 
provide,  246 — Nuisance  caused  by,  247 — Paupers  maintained  in 
hospital  at  expense  of,  252 — Recovery  of  expenses  of  maintenance  in, 
251 — Removal  to,  of  person  ill  with  infectious  disease,  236  ; of  person 
brought  into  district  by  ship,  238,  1278 — Tithe  rent-charge  to  be 
redeemed  on  land  taken  for  site  of,  89. 

HOUSE — Admission  of  local  authority  to,  see  Admission — Ashpits  to  be 
provided  for,  100,  101 — Burial-ground  not  to  be  used  within  100  yards 
from,  770 — Bye-laws  as  to  construction,  &c.,  of,  335 — Cemetery  not 
to  be  constructed  within  200  yards  from,  892 — Chapel  held  to  be,  28- 
Church  held  to  be,  28,  334 — Cleansing  of,  when  infected  or  unhealthy, 
115,  231 — Compulsory  purchase  of  land  for  street  improvements  may 
include  sufficient  land  for  site  of,  330;  purchase  of  the  whole  of,  may 
be  insisted  on,  when  part  is  required,  28, 810 — Condition  as  to  habitable 
state  of,  implied  on  letting  furnished,  109,  243  ; on  letting  for  habitation 
by  persons  of  the  working  classes,  1489 — Conversion  of,  into  dwelling- 
house  or  into  two  dwelling-houses,  to  be  deemed  erection  of  new  building, 
362 — Curtilage,  when  included  in,  28 — Dangerous,  to  be  taken  down 
or  secured,  880 — Definition  of,  7,  28,  1092 ; when  to  be  deemed  new 
building,  362 — Disinfection  of,  115,  231 — Drainage  of;  Alteration 
of,  at  public  expense,  85  ; Building  or  rebuilding  without  providing 
for,  86;  Bye-laws  as  to,  336,  354;  Deduction  for  cost  of,  from  rates, 
522;  Insufficiency  of,  83;  Owner’s  right  with  respect  te,  for  premises 
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within  the  district,  80,  for  premises  without  the  district,  82 — Illegal 
payment  for  use  of,  at  election,  1243 — Infected,  disinfection  of,  115, 
231,  1426  ; letting,  while  infected,  243,  244;  penalty  for  false  statements 
on  letting,  244,  1427 — Line  for,  may  be  prescribed  in  certain  cases,  332 ; 
compensation  for  altering,  333;  house  not  to  be  brought  beyond  line, 
1383 — Lodgings  in,  may  be  regulated  by  bye-laws,  165,  see  also 
Lodging-houses — Meaning  of,  28,  179,  333 — Medical  certificate  for 
purifying,  115,  231 — Name  of,  not  the  subject  of  an  exclusive  right, 
876 — Nuisance  abated  by  removal  of,  195 — Numbering,  876 — 
Occupier  of,  bound  to  prevent  danger  to  persons  on  highway  from  non- 
repair of,  879  ; see  also  Occupier — Overcrowded,  to  be  deemed  a 
nuisance,  167,  168,  179  ; may  be  closed  on  second  conviction,  211 — Part 
of,  not  to  be  taken  compulsorily  under  Lands  Clauses  Act,  28,  810 — 
Precautions  during  construction  and  repair  of,  882 — Projections 
into  street  from,  may  be  removed,  877,  879 — Refuse  from;  Factory 
refuse  not  included  in,  28,  hi  ; Removal  of,  109,  bye-laws  as  to  removal 
of,  1 1 3, 1443,  penalty  for  unauthorized  removal  of,  no,  penalty  on  local 
authority,  for  not  removing,  no — Ruinous,  to  be  taken  down  or  secured, 
880 — Ship  to  be  treated  as,  in  relation  to  hospitals  and  infectious 
diseases,  1278  ; in  relation  to  nuisances,  211 — Street  may  include,  26 — 
Swine  kept  in,  116 — Turnpike  toll-house  held  to  be,  28 — Unfit  for 
habitation,  bye-laws  as  to,  336  ; order  prohibiting  use  of,  197  ; penalty 
for  disobeying  order,  197;  subsequent  order  declaring  house  habitable, 
197  ; proceedings  under  Housing  of  the  Working  Classes  Act,  in  case  of 
such  houses,  1460, 1470 — Unhealthy,  medical  certificate  as  to,  115,231; 
proceedings  under  Housing  of  the  Working  Classes  Act,  in  case  of, 
1460,  1470 — Visitation  of,  in  case  of  epidemic  disease,  252 — Water 
supply  for,  when  to  be  enforced  by  local  authority,  136 — Wooden, 
application  of  bye-laws  to,  346,  350,  not  to  be  built  in  metropolis,  345. 

HOUSEHOLDERS — Nuisance  may  be  reported  to  local  authority  by, 
187 — Unhealthy  area  or  houses  may  be  reported  by,  under  Housing 
of  the  Working  Classes  Act,  1460,  1470 — see  also  Occupier , Ratepayer. 

HOUSING-  of  the  Working  Classes  Act,  1885 — Bye-laws  under, 
as  to  lodging-houses,  extension  of  powers,  165,  166,  as  to  nuisances  in 
tents, vans,  &c.,  used  for  habitation,  17 1 — Duty  of  local  authority  to  put 
in  force  powers  for  securing  sanitary  condition  of  premises,  652 — Entry 
on  tents,  vans,  &c.,  used  for  habitation,  to  examine  as  to  nuisances,  172 
— Repeal  of,  in  part,  1493,  1507- 

1890,  1459 — Accommo- 
dation for  working  classes  displaced  by  improvement  scheme,  1463, 
J477,  1478,  appropriation  of  land  for,  1468 — Adoption  of  provisions  as 
to  working  classes’  lodging-houses,  1484 — Annuity  may  be  granted  to 
owner,  1473 — Appeal  against  closing  or  demolition  order,  1473 — 
Arbitration  proceedings,  1493,  1495 — Borrowing  by  local  authority, 
J468,  1480,  i486 — Bye-laws  for  regulation  of  lodging-houses,  1485, 
1491 — Charging  orders,  1473 — Closing  orders,  1471,  1503 — Com- 
mittees, appointment  of,  by  local  authority,  149 1 — Companies  may 
provide  working  classes’  dwellings,  1488 — Compensation  for  land 
taken  compulsorily,  1466,  settlement  of,  by  arbitration,  1478 ; compensa- 
tion to  tenants  for  expenses  of  removal,  1490 — Definitions,  1459,  1470, 
1483,  1492 — Demolition  orders,  1472;  execution  of,  1472 — Dwelling 
house  improvement  fund,  1468 — Expenses  of  local  authority,  1468, 
1479,  i486 — Extinction  of  easements,  1467 — Forms,  1504,  order  of 
local  government  board  prescribing  forms,  1825 — Implied  condition  on 
letting  houses  for  working  classes,  1489 — Inquiry,  on  default  of  medical 
officer  of  health,  1465,  on  refusal  of  local  authority  to  make  improvement 
scheme,  1463,  by  local  government  board,  1491 — Land,  acquisition  of, 
for  improvement  scheme,  1466,  for  working  class  lodging-houses,  1485  ; 
sale  of,  1485 — London,  application  of  Act  to,  1481,  1488,  1490— 
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Medical  officer  of  health,  official  representation  by,  as  to  unhealthy 
area,  1460,  as  to  unhealthy  dwellings,  1470 ; temporary  substitute  for, 
1469 ; representation  by  county  medical  officer  of  health,  1483 — 
Notices,  1469,  1492,  service  of,  1483,  1492 — Obstructive  buildings, 
1474 — Official  representation  as  to  unhealthy  area,  1460 — Owners  of 
premises  not  to  vote  as  members  of  local  authority,  1492 — Penalty  for 
obstructing  execution  of  Act,  1483,  1492 — Provisional  orders,  1461, 
instructions  of  local  government  board  as  to  applications  for,  2018 — 
Public  works  loan  commissioners  may  lend  for  improvement  of  work- 
ing class  dwellings,  1487,  1491 — Representation  as  to  unhealthy 
dwellings,  1470 — Saving  for  remedies  for  breach  of  covenant,  1483 — 
Scheme  for  Improvement  of  unhealthy  area,  completion  of,  on  failure 
of  local  authority,  1464,  confirmation  of,  1461,  costs  of  opposed  bill  for 
confirmation  of,  1462,  execution  of,  1464,  local  authority  to  make,  1460, 
modification  of,  1465,  notice  of,  to  be  published,  1461,  provisional  order 
for,  1461,  requisites  of,  1461 ; for  Reconstruction  of  unhealthy  dwellings, 
1476 — Settled  Land  Act,  amendment  of,  1489 — Superior  landlord, 
notice  by,  1482 — Transfer  of  powers  of  district  authority  to  county 
council,  1480,  1481 — Unhealthy,  areas,  1459,  dwelling-houses,  1470 — 
Working  class  lodging-houses,  1483,  definition  of,  1483,  erection  of, 
1485,  inspection  of,  1488,  management  of,  1485,  purchase  of,  1485,  sale 
of,  i486,  supply  of  gas  and  water  to,  1488. 

1894 — Borrowing  powers 

under  scheme  for  reconstruction,  1704. 

HUNDRED — Meaning  of,  mo — Repair  of  main  roads  at  cost  of,  mo, 
1332,  1337- 


I. 

ILLEGAL — Application  of  rates,  481 — Employment,  Hiring,  and 
Payment  at  elections,  1246-1250  ; avoidance  of  election  for  prevalence 
of,  1250;  excuse  and  exceptions  for,  1251  ; penalty  for,  1250;  prohibi- 
tion against  voting  by  guilty  persons,  1253 — Practices,  at  elections, 
1243-1246,  1249,  1250,  1253,  1263  ; Avoidance  of  election  for  prevalence 
of,  1250;  Conviction  of,  on  indictment  for  corrupt  practices,  1225  ; Dis- 
qualifications for,  1245,  1246,  1257,  1270;  Excuse  and  exceptions  for, 
1250-1253  ; List  of  persons  guilty  of,  in  connection  with  registration  of 
electors,  1254;  Notice  to  be  given  to  person  charged  with,  1270;  Penalty 
for,  1245,  1257;  Petition  against  election  on  ground  of,  1246,  1255; 
Prohibition  against  voting  by  guilty  person,  1253  ; Provision  of  money 
for  purposes  of,  to  be  an  illegal  payment,  1246;  Public  prosecutor  to 
institute  prosecutions  for,  1224,  1260. 

ILLITERATE  Voters— at  Elections,  1962 — at  Poll  of  owners  and 
ratepayers,  745,  766. 

ILLNESS — of  Medical  officer  of  health,  deputy  may  be  appointed  in 
case  of,  454. 

IMPLIED  Condition — on  Letting  working  class  dwelling,  1489. 

IMPORTATION — of  Margarine,  1301 — Tea,  adulterated,  977,  991. 

IMPOUNDING  Cattle — Act  for  preventing  vexatious  impounding,  900 
— Impounding  stray  cattle,  900;  penalty,  900;  sale  of  cattle,  900, 
901. 

IMPRISONMENT — for  Debt,  exceptions  from  abolition  of,  566 — Ex- 
posing for  sale  unsound  food,  227 — Forgery  of  official  documents, 
257 — Letting  infected  house,  245 — Refusal  to  deliver  up  books,  or  pay 
over  balance,  464. 
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IMPROVEMENT  Act  District— Definition  of,  6 — Dissolution  of, 

by  local  government  board,  6 r 7 — Settlement  of  boundaries  of,  626 — 
Urban  authority  in,  37;  when  it  was  wholly  or  partially  coincident 
with  a borough  or  local  government  district,  37,  38. 

Acts — Transfer  of  powers  under,  to  town  counoil, 

47,  617,  685  ; to  urban  authority,  45,  46. 

Commissioners — Accounts  of,  order  of  local 

government  board  for,  17 73 — Audit  of  accounts  of,  557 — Burial  board 
powers  might  be  conferred  on,  772;  expenses  of,  under  Burial  Acts,  771 
— Definition  of,  6 — to  be  District  councils,  1620 — Expenses  of,  how 
defrayed,  474 — Financial  statements  of,  memorandum  of  local  govern- 
ment board  as  to,  1800 — Incorporation  of,  40 — Name  of,  41,  1621 — 
Property  vested  in,  49 — Saving  for  commissioners  having  powers  in 
relation  to  harbours,  1680 — Transfer  of  powers,  &c.,  of,  to  town  council, 
47,  617,  685 — to  be  Urban  authority  of  their  district,  37;  when  their 
district  was  wholly  or  partially  coincident  with  a borough  or  local 
government  district,  37,  38. 


Expenses — Private,  see  Private  improvement  ex - 


Fund — under  Housing  of  the  Working  Classes  Act, 

1468. 

of  Land  Act,  1864,  94 — Sewage  disposal  works, 

93 — Water  supply  expenses,  1743 — Waterworks,  94,  1065. 

Rate — for  Parish  recreation  ground,  3 76 — Private, 

see  Private  improvement  rate. 


Scheme— under  Housing  of  the  Working  Classes 

Act,  1460;  Accommodation  for  working  classes,  1463,  1477,  1478;  Con- 
firmation of,  1461  ; Execution ' of,  1464;  Expenses  of,  1468  ; in  London, 
1488  ; Purchase  of  lands  for,  1466. 


IMPROVEMENTS — of  Borough,  injunction  to  restrain  payment  of 
costs  of  bill  for,  484;  surplus  funds  may  be  applied  to,  475,  1191 — 
Bridges,  county  councils  and  highway  authorities  may  make  agree- 
ments as  to,  1523 — Canals,  &c.,  arbitration  in  case  of  interference  with, 
by  works  of  local  authority, 700  — Commons,  1030;  meaning  of,  1031 ; 
near  metropolis,  377  ; provisional  order  for,  1030  ; see  also  Commons  Act 
— Highways,  county  councils  and  highway  authorities  may  make 
agreements  as  to,  1523,  by  highway  board,  1631 — Land,  savings  for 
property  and  rights  under  local  Acts  for,  696,697,698 — Rivers,  arbitra- 
tion in  case  of  interference  with,  by  works  of  local  authority,  700 ; public 
works  loan  commissioners  may  lend  money  for  the  purposes  of,  1025 — 
Roads,  as  approaches  to  cemetery,  892,  893 ; by  site  of  turnpike  toll- 
house being  added,  278 — Streets,  877;  purchase  of  premises  for,  329, 
877;  scheduled  lands  not  actually  required  for,  may  be  taken,  330 — 
Towns,  public  works  loan  commissioners  may  lend  money  for,  1025 — 
Unhealthy  areas,  under  Housing  of  the  Working  Classes  Act,  1460 ; 
unhealthy  dwellings,  1476. 

INCAPACITY — of  Medical  officer  of  health,  appointment  of  deputy  in 
case  of,  454 — see  also  Disqualification. 

INCIDENTAL  Expenses — in  Private  street  improvement,  322,  1561. 


INCLOSURE  Acts — Allotments  under,  for  repair  of  roads,  289 — 
Amendment  of,  by  Commons  Act,  1041 — List  Of,  1046 — Protection  of 
village  greens  from  encroachments  and  nuisances,  177,  1043 — Pro- 
visional order  not  to  be  made  for  repeal  of,  659 — Recreation  grounds 
provided  under,  when  vested  in  churchwardens  and  overseers,  1041 — 
Repair  of  roads  set  out  under,  304,  5 15. 
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Commissioners — Board  of  Agriculture  substituted  for, 

94 — Boundaries  of  parishes  set  out  by,  tc — Commission  of  sewers 
might  be  recommended  by,  95 — Inquiries  by,  under  Commons  Act, 
1035 — Provisional  orders  by,  for  regulation  of  commons,  application 
for,  1033  ; confirmation  of  orders,  1038 — Watercourse  altered  by,, 
held  not  to  be  a sewer,  54. 

of  Commons — Notice  of,  to  be  published,  1044 — Pra- 

visional  orders  for,  1029,  1033  ; see  Commons  Act. 

INCOME  Tax — on  Interest  on  loans,  549  — Profits,  of  local  authority, 
479,  of  markets,  844. 

INCOMPATIBILITY — of  Offices  under  local  authority,  457  5 election 
to  incompatible  office  vacates  office  previously  held,  457,  458. 

INCORPORATED  Acts  — Construction  of,  689— Limitation  of 

penalties  recoverable  under,  43  9. 

INCORPORATION  of  Acts— Gas  Works  Clauses  Act,  368— Land© 
Clauses  Act,  413  ; construction  of  incorporated  clauses,  689 — Markets 
and  Fairs  Clauses  Act,  382 — Public  Health  Acts  Amendment  Act, 
1432 — Public  Health  (Buildings  in  Streets)  Act,  1383 — Public  Health 
(Confirmation  of  Bye-laws)  Act,  1235 — Public  Health  (Fruit  Pickers’- 
Lodgings)  Act,  1162 — Public  Health  (Interments)  Act,  1133 — Public 
Health  (Members  and  Officers)  Act,  1279 — Public  Health  (Officers) 
Act,  1272 — Public  Health  (Ports)  Act,  1737 — Public  Health  (Ships,. 
&c.)  Act,  1278 — Public  Health  (Support  of  Sewers)  Act,  1219  — 
Public  Health  (Water)  Act,  1096 — Private  Street  Works  Act,  1558 — 
Towns  Improvement  Clauses  Act,  362,  384 — Towns  Police  Clauses 
Act,  387 — Waterworks  Clauses  Acts,  133. 

of  Accretions  from  the  sea,  fore-shore,  &c.,  with 

parishes,  n — Borough,  by  new  charter,  1194;  transfer  of  powers  upon,. 
685 — Chairman  of  parish  meeting  and  overseers,  1613 — County 
justices  for  purposes  of  Local  Loans  Act,  1007 — Extra-parochial 
places,  with  parishes,  n — Improvement  commissioners,  40 — Joint 
boards,  627 — Local  boards,  40 — Parish  council,  1589 — Rural  district 
council,  1624. 

INCUMBENT — of  Church,  access  of  to  parish  documents,  1611;  not 
entitled  to  burial  fees  under  Public  Health  (Interments)  Act,  897 ; held 
not  to  be  the  owner,  19  ; not  liable  to  paving  expenses,  324,  1564. 

INDECENT — Bathing,  918— Books,  &c.,  sale  of,  902,  904— Conduct, 
in  streets,  902. 

INDICTMENT — for  Breach  of  bye-laws  for  regulation  of  recreation, 
ground,  375 — Corrupt  practices  at  election,  1223 ; removal  of,  to  central 
criminal  court,  1224— Disobedience  to  orders  of  poor  law  commissioners,. 
776  — Embezzlement,  of  assistant  overseer,  1643  — Exposure,  of 
infected  person,  on  highway,  240 ; of  unsound  meat,  in  market,  226 — 
Indecent  bathing,  918 — Non-repair  of  highway,  281,  287,  1628 — 
Nuisance,  223 ; person  to  be  prosecuted,  223 ; nuisance  created  in. 
exercise  of  statutory  powers,  66 — Obstruction  of  highway,  293 ; by 
telegraph  posts,  294 — Offences  against  the  person,  incorporated  com- 
pany not  liable  to,  14 — Personation,  at  election,  1223 — Pollution  of 
streams  by  sewage,  66 — Sale  of  Food  and  Drugs  Act  does  not  take  away 
remedy  by,  990 — Small-pox  hospital,  248. 

INDUSTRIAL — Institutions,  see  Technical  and  Industrial  Institutions ■ 
Act. 

INFANT  Life  Protection  Act,  1872— Repeal  of,  1635 — Transfer  of 

powers  of  justices  to  district  council,  1635. 
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INFANTS — Disqualification  of,  for  election,  1658;  as  electors,  1656. 

INFECTIOUS  Diseases — Ambulances  for  persons  suffering  from,  236 
— Bedding,  &c.,  destruction  of,  235  ; disinfection  of,  236;  exposure  of, 
239 — Body  of  person  dying  from,  when  to  be  removed  to  mortuary,  265 — 
Burial  of  person  dying  from,  265 — on  Canal  boats,  1062,  1770 — in 
Common  lodging-houses,  bye-laws  as  to,  159  ; notice  to  be  given  as  to, 
160 — Conveyance  of  infected  persons  to  hospital,  236;  certificate  for 
their  removal,  236  ; expenses  of  conveyance  by  rural  authority  to  be 
general  expenses,  525  ; regulations  as  to  infected  persons  brought  into 
district  by  ships,  &c.,  238 — in  Dairies,  cowsheds,  and  milkshops,  1281 — 
Disinfection  of  bedding,  clothing,  &c.,  for  preventing,  236  ; disinfection 
of  house  for  preventing,  115,  231;  of  public  conveyance  after  carrying 
persons  infected  with,  242 — Exposure  of  persons  and  things  infected 
by,  239 — False  statement  as  to,  on  letting  house,  244,  245 — Instruc- 
tions of  local  government  board  as  to  ambulances,  1757;  hospital 
accommodation,  1754, 1885 — Letting  house  infected  with,  penalty,  243 — 
Meaning  of,  253 — Milk  not  to  be  contaminated  by  person  suffering 
from,  1794 — Notification  of,  244;  by  common  lodging-house  keeper, 
160 ; by  other  lodging-house  keepers,  bye-laws  as  to,  165  ; by  poor  law 
medical  officers,  1772;  see  also  Infectious  Disease  ( Notification ) Act— 
Quarantine,  255 — Regulations  may  be  made  by  local  government 
board  as  to,  245,  252;  penalties  for  breach  of  regulations,  1733;-  pro- 
visions to  be  contained  in  regulations,  1733 — Removal,  of  body  of 
person  dying  from,  to  mortuary,  265  ; of  person  infected  with,  to 
hospital,  236 — on  Ships,  236,  238,  255,  1278 — in  Tents,  vans,  &c„* 
bye-laws  as  to,  r 7 2 — see  also  Cholera , Diseases , Epidemic  diseases. 

INFECTIOUS  Disease  (Notification)  Act,  1889,  1410 — Adoption 
of  Act,  1411 — Certificate  of  medical  practitioner,  1411,  form  of,  1818  ; 
supply  of  forms,  1411 — Definition  of  infectious  disease,  1412,  other 
definitions,  T414 — Expenses  of  local  authority,  1413 — Extension  of 
Act  to  other  diseases,  1412 — Fees  to  medical  practitioners,  1411 ; 
receipt  of  fees  not  to  disqualify,  1413 — Notification  of  disease  by 
head  of  family,  1410,  by  medical  practitioner,  1411— Penalty  for 
neglect  to  notify  disease,  1411 — Ships,  application  of  Act  to,  1414. 

— (Prevention)  Act,  1890, 1424 — Adoption  of 

Act,  1424;  adoption  may  be  rescinded,  1430 — Cleansing  and  disinfect- 
ing infected  houses,  1426 — Dairies,  inspection  of,  by  medical  officer  of 
health,  1425 — Dead  bodies,  order  of  justice  for  burial  of,  1428  ; penalty 
for  retention  of,  1428 ; removal  of,  from  hospital,  1428 — Definitions, 

1424 —  Detention  of  infected  persons  in  hospital,  1429 — Disinfection 
of  bedding,  &c.,  1427;  of  premises,  1426;  of  public  conveyance,  1427 — 
Entry  on  premises,  1430 — Expenses,  1430 — Medical  certificate  as  to 
disinfection,  1426,  T427 — Milk,  prohibition  of  supply  of,  from  dairy, 

1425 —  Penalty,  for  giving  false  answers  as  to  infection,  or  neglecting 
to  disinfect  or  give  notice  of  infection,  1427,  for  obstructing  execution 
of  Act,  1430 — Port  sanitary  authority  may  be  invested  with  powers 
under,  1737 — Rubbish,  infected,  not  to  be  placed  in  ashpit,  1429 — 
Saving  for  Diseases  of  Animals  Act,  1431 — Temporary  shelter,  local 
authority  to  provide,  1430. 

INFORMALITY — Rates,  &c.,  not  to  be  quashed  for,  598. 

INFORMATION — Exceptions,  &c.,  need  not  be  negatived  in,  570- 
Form  of,  570 — Limitation  of  time  for  laying,  567-569  — as  to 
Nuisance,  may  be  given  to  justice,  205  ; to  local  authority,  187 — Quo 
warranto,  for  office  held  at  pleasure,  refused,  448. 

INFORMER,  Common  — Corporation  cannot  be,  5 7 r — Half  of 
penalty  to  go  to,  571 — Limitation  of  time  for  action  by,  460,  571 — 
Notice  of  action  by,  1579. 
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INFRINGEMENT — of  Market,  evidence  of,  837,  839 — Patent  for 
disinfectants,  93. 

INHABITANTS — Certificate  of,  as  to  nuisance  from  offensive  trade, 
217 — Communication  pipes  for  water  supply  to  be  laid  by,  867 — 
Complaint  of  nuisance  by,  to  justice,  205,  to  local  authority,  187;  in 
cases  of  nuisance  from  offensive  trade,  217 — Highways  repairable  by, 
meaning  of,  281,  vested  in  urban  authority,  280  ; bridges  and  their 
approaches,  when  to  become  repairable  by,  274;  private  roads  may  be 
declared  to  be  so  repairable,  325,  1449,  1565  ; roads  made  under  certain 
agreements  to  become  highways  repairable  by,  271 — Meaning  of,  752 
— Right  of,  action  cannot  be  brought  by  single  inhabitant  to  enforce, 
41 ; to  shoot  over  common,  not  maintainable,  103 1 — Roads  not  repairable 
by,  enforcement  of  paving,  &c.,  of,  295,  where  part  of  road  is  so  repair- 
able, 296,  when  they  may  be  declared  public  highways,  325,  1449,  1565 
— of  Urban  district,  not  liable  for  expenses  of  highways  without  the 
district,  270 — in  Vestry,  powers  of,  under  Highway  Acts,  268,  powers 
transferred  to  rural  district  council,  1625,  1628,  to  urban  authority,  267; 
other  powers  of,  transferred  to  parish  council,  1592,  to  parish  meeting, 
1612,  to  other  authorities,  1644. 

INHABITED  House  Duty — Certificate  of  medical  officer  for  exemption 
from,  1824,  1847,  remuneration  of  medical  officer,  1823. 

INJUNCTION — Acquiescence  a ground  for  refusing,  216,  222 — 
County  court  may  grant,  170 — Enforcement  of,  74 — Evidence  of 
injury  when  required  before  granting,  66,  67,  69,  683 — Form  of,  73 — 
Impossibility  of  restoring  status  quo  ante  a reason  for  not  granting, 
72 — Quia  timet,  when  granted,  69 — Restrictions  on  actions  how  far 
applicable  to  action  for,  1576,  1577 — Sequestration  for  disobeying,  74. 

* in  relation  to  Alteration  of  level  of  street,  refused,  332 — 

Breaking-up  streets  to  lay  gas  pipes,  366-368 — Brick-burning,  219- 
222 — Cattle  fair  on  recreation  ground,  373 — Conversion  of  privies 
into  water-closets,  202 — Digging  holes  for  water  in  roadway,  141 — 
Disconnection  of  drains  from  sewer,  81 — Diversion  of  stream,  706, 
707 — Execution,  of  sewage  scheme,  77  ; of  works,  202 — Misappro- 
priation of  land  purchased  for  specific  purposes,  372,  373 — Nuisance, 
from  Brick-burning,  219-222;  Effluvia,  89;  Hospital,  247;  Noise,  175, 
184-187;  Offensive  trade,  216,  219-223;  Sewage  pollution,  66-74; 
Smoke,  183  ; Urinal,  105, 106 — Nuisances  generally,  170 — Occupier, 
when  to  be  a party,  208 — Payment  of  legal  expenses  out  of  rates,  965 — 
Pollution  of  Stream,  66-74,  of  stream  already  polluted,  67 ; of  Well,  by 
percolation  of  noxious  matter,  90 — Provisional  order,  from  being  pro- 
moted, 60,  646 — Proceedings  before  justices,  not  granted,  1388 — 
— Refusal  of,  in  case  of  acquiescence,  216;  in  case  of  occasional  nui- 
sance, 216;  in  case  of  trivial  nuisance,  69,  367;  in  case  where  proper 
precautions  have  been  taken,  216 — Rifle  practice  on  common,  208 ; rifle- 
range  dangerous  to  neighbourhood,  719 — Trees  in  street  cut  down  by 
adjoining  occupier,  282 — Urinal  from  being  erected  by  local  authority, 
105,  106,  683,  684  — Waterworks  from  being  constructed  by  local 
authority,  127-129. 

INJURED  Animals  Act,  1894— Expenses,  1702 — Slaughter  of 
injured  animals  by  police,  1702. 

INJURY — Compensation  for,  when  to  be  paid  by  local  authority,  664, 
665 — Evidence  of,  when  required  on  application  for  injunction,  66,  67, 
69,  683 — Injunction  to  restrain,  see  Injunction — Trifling,  injunction 
not  granted  in  respect  of,  69,  367 — see  also  Damage. 

to  Channel  of  stream,  riparian  rights  with  regard  to,  703 — 

to  Fences,  penalty  under  Commons  Act,  177;  under  Highway  Act, 
293 ; under  Malicious  Damage  Act,  293  ; under  Public  Health  Act,  280 
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IN  JU  RY — continued. 

— to  Footway,  in  exercising  right  of  access  to  premises,  291 — to  Gas 
mains,  by  steam-roller,  848 — to  Health,  local  authority  to  cause  drains, 
water-closets,  &c.,  to  be  kept  so  as  not  to  cause,  107  ; from  process  carried 
on  in  factory  or  workshop,  1530  ; see  also  Nuisance — to  Highway,  by 
mining,  283;  wilful,  293 — to  Navigation  rights,  697;  arbitration 
thereon,  700,  701 — to  Notice  boards,  penalty,  663 — to  Passengers, 
from  barbed  wire  near  highway,  1572,  from  non-repair  of  house,  occupier 
responsible  for,  879,  from  trees  overhanging  highway,  681 — to  Pave- 
ment, &c.,  in  street,  penalty,  280  — to  Pleasure-grounds,  377 — to 
Property,  malicious,  293 — to  Sewers  belonging  to  commissioners  of 
sewers,  or  made  for  drainage  of  land,  Public  Health  Act  does  not 
authorize,  696,  697 ; arbitration  as  to,  714 — to  Trees  in  public  street, 
penalty,  280 — to  Village  green,  penalty,  177,  1045 — to  Water  meters, 
penalty,  135;  water  rights,  Public  Health  Act  does  not  authorize,  701, 
arbitration  thereon,  700,  701,  714 — to  Works  or  property  of  local  autho- 
rity, penalty  for,  664 — see  also  Damage. 

INLAND  Revenue  Commissioners — Analysis  of  articles  of  food  and 
drugs  by,  988 — License  from,  does  not  render  hackney-carriage  license 
from  local  authority  unnecessary,  912 — Regulations  as  to  transmission 
of  articles  for  analysis  to,  988. 

INMATES— Meaning  of,  179. 

INN — Guest  at,  meaning  of,  244 — Harbouring  constables  in,  when  on 
duty,  907 ; harbouring  prostitutes  in,  907 — Keeper  of,  penalty  for 
letting  part  of  house  when  infected,  243  : when  he  is  to  be  deemed  to  let 
it,  243 — Meaning  of,  244. 

INQUIRY — under  Allotments  Act,  T436 — under  Borough  Funds  Act, 
as  to  payment  of  costs  by  governing  body,  960 — Canal  Boats  Act,  1274 — 
Gas  and  Water  Works  Facilities  Acts,  974 — Housing  of  the  Working 
Classes  Act,  by  local  government  board,  1491,  on  medical  officer’s  default, 
1465,  on  refusal  of  local  authority  to  make  improvement  scheme,  1465 — 
Local  Government  Act,  1888,  application  of  enactments  to,  1375 — 
Local  Government  Acts,  1888  and  1894,  as  to  boundaries,  1362,  1364, 
1638;  order  of  Local  'Government  Board  as  to  such  inquiries,  1820; 
expenses,  1683 — Local  Government  Act,  1894,  as  to  acquisition  of  land, 
1598,  1599,  1895,  1899,  1904;  expenses,  1683 — Public  Health  Act,  1875, 
640,  as  to  Borrowing  of  money,  537;  Boundaries  of  districts,  620,  626; 
Constitution  of  districts,  621;  Provisional  orders,  643;  Purchase  of 
lands,  414 ; Reservoirs,  129;  Sewerage  or  water  works  without  the  district 
of  a local  authority,  100 — Rivers  Pollution  Act,  1050. 

Costs  of,  641 — Evidence  at,  642 — Powers  of  inspectors 

holding,  642 — Use  of  schoolroom,  &c.,  for  purposes  of,  1589. 

INSCRIPTIONS — in  Cemetery,  bishop  may  object  to,  896. 

INSPECTION— of  Accounts,  555,  1676,  1677;  of  accounts  of  parochial 
charities,  1609 — Alkali  works,  1150 — Butchers’  shops,  887 — Bye- 
laws, in  force,  442 ; proposed  to  be  made,  441 — Canal  boats,  1070 ; 
penalty  for  obstructing  inspection  of,  1071 — Common  lodging-houses, 
before  registration,  156;  at  other  times,  160 — Dairies,  cowsheds,  and 
milkshops,  1281,  1795 — District,  for  detection  of  nuisances,  187 — 
Documents,  relating  to  election,  1966 ; under  control  of  parish  council, 
or  meeting,  1676;  parish  documents,  1611;  under  control  of  rural 
district  council,  1677 — List  of  votes  at  poll  of  owners  and  ratepayers, 
746 — Lodging-houses,  1488,  bye-laws  as  to,  165 — Map  of  sewerage 
system,  79 — Mines,  being  worked  near  to  sanitary  work,  860 — New 
buildings  and  works,  bye-laws  as  to,  336  — Parish  documents,  1611, 
1676 — Petroleum  stores,  960 — Plans,  &c.,  for  paving  of  private  street, 
296 — Poor  rate  books,  for  assessing  general  district  rate,  507  ; for  pur- 
poses of  poll  of  owners  and  ratepayers,  742 — Premises,  to  examine  as 
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to  nuisance,  107  ; order  of  court  for,  refused,  201 ; 4to  examine  as  to 
misuse  or  waste  of  water,  870 — Pates  and  estimates  under  Public  Health 
Act,  519,  520,  555 — Register  of  mortgages,  544 — Seamen’s  lodging- 
houses,  155 — Ships  infected,  257  ; under  quarantine  regulations,  1910 — 
Slaughter-houses,  887 — Tea,  by  officers  of  customs,  991 — Unsound 
meat,  225;  penalty  for  obstructing  such  inspection,  230 — Valuation 
list,  for  assessing  general  district  rate,  507 — Water-meters,  134,  929. 

INSPECTOR — of  Alkali  works, 'appointment  of,  1150,  additional  appoint- 
ment on  application  of  sanitary  authority,  1152.' 

of  Factories — Appointment  of,  1085 — Exemption  of, 

from  municipal  and  parochial  offices,  1085 — Expenses  of,  in  relation 
to  sanitary  state  of  workshop,  1527 — Notice  to  be  given  to  sanitary 
authority  by,  as  to  sanitary  defects  in  factory,  1080 — Powers  of, 
1086 — Proceedings  by,  in  relation  to  sanitary  state  of  workshop,  1527, 
1528 — Report  of  proceedings  of,  to  be  laid  before  parliament,  1085. 

of  Local  government  board — Appointment  of,  642,  953 — 

Attendance  of,  at  meetings  of  local  authority,  472 — Powers  of,  to 
compel  production  of  evidence,  &c.,  642,  1683  ; to  make  inquiry  under 
Kivers  Pollution  Prevention  Act,  1054 — see  also  Inquiry. 

of  Markets — Penalty  for  obstructing,  840 — Samples  for 

analysis  may  be  obtained  by,  983  ; sample  of  milk  in  course  of  delivery 
may  be  taken  by,  1129. 

of  Nuisances — Appointment  of,  by  urban  authority,  444, 

1829  ; by  rural  authority,  452,  1838  ; for  several  districts,  454,455,  456 — 
Authentication  of  documents  by,  606 — Butchers’  shops  may  be  in- 
spected by,  887 — Certificates  granted  to,  by  British  Institute  of  Public 
Health,  451 — Duties  of,  in  rural  district,  1842  ; in  urban  district,  1833 
— Examination  of  premises  by,  on  complaint  of  nuisance  from  drain, 
water-closet,  &c.,  107 — Grant  by  county  council  towards  salary  of,  1347 
— Horseflesh  may  be  seized  by,  1389 — Medical  officer  to  have  powers 
of,  454 — Notice  to  remove  filth,  to  be  given  by,  120 — Offensive  accumu- 
lations, his  duties  as  to,  120 — Police  officer  not  to  be,  451 — Regula- 
tions of  local  government  board  as  to  appointment  and  duties  of,  1828, 
1837 — Report  of,  as  to  house  without  privy,  &c.,  101 ; without  water 
supply,  in  rural  district,  1096 — Salary  of,  in  rural  district,  1840,  in 
urban  district,  1830 — Samples  for  analysis  may  be  procured  by,  of  food 
and  drugs,  983,  of  margarine,  1301^  milk  in  course  of  delivery,  1129 — 
Surveyor  may  be,  457 — Tenure  of  office  of,  in  rural  district,  1839,  in 
urban  district,  1830 — Unsound  meat,  to  be  examined  by,  225  ; may  be 
seized  and  taken  before  a justice  by,  225. 

Poor  Law — Powers  of,  642. 

of  Weights  and  Measures — Samples  for  analysis  may  be 

obtained  by,  983;  sample  of  milk  in  course  of  delivery  may  be  taken 
by,  1129. 

INSPECTORS — under  Lighting  and  Watching  Act,  property  vested 
in,  transferred  to  urban  authority,  371 ; may  be  transferred  to  rural 
authority  under  order  of  local  government  board,  371. 

INSTALMENTS — Expenses  of  private  improvements  may  be  made 
payable  by,  580 — Poor  rate  may  be  made  payable  by,  737. 

INSTITUTIONS — Literary  and  Scientific,  maybe  transferred  to  local 
authority,  1520 — Technical  and  industrial,  1537. 

INTEREST — in  Contract,  disqualification  of  borough  councillor  for,  1663  r 
disqualification  of  county  councillor  for,  removed  in  case  of  certain  con- 
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INTEREST — continued. 

tracts  for  highway  materials,  1524;  disqualification  of  guardian  or  dis- 
trict or  parish  councillor,  1658,  county  council  may  remove  disqualifica- 
tion, 1658  ; of  officer,  458 — on  Expenses  of  private  improvements,  580, 
581 — Judges,  when  not  disqualified  by  reason  of,  592 — Justices,  when 
not  disqualified  by  reason  of,  591 — on  Loans,  534;  income  tax  on,  549 ; 
under  Public  Works  Loans  Act,  548,  ion,  1139,  1157,  1745  ; reduction 
of,  547,  548,  1027;  tables  of,  541 — of  Member,  in  contracts  with  local 
authority,  1658;  meaning  of,  1658;  under  Baths  and  Wash-houses  Act, 
834 — of  Officer,  in  contracts  with  local  authority,  458;  exceptions, 
1279  ; proceedings  not  to  be  taken  for  recovery  of  penalty  without  consent 
of  attorney-general,  1272 — Overdraft  on  bankers,  535. 

INTERFERENCE — with  Ditches,  &c.,  made  by  surveyor  of  highways, 
1 19 — Flow  of  stream,  1047,  1049 — Navigation  and  water  rights, 
Public  Health  Act  does  not  authorize,  696,  702. 

INTERMENT — Bye-law  prohibiting  in  particular  cemetery,  held  good, 
438 — of  Bodies  received  into  mortuaries,  259 — in  Churches,  prohibi- 
tion of,  769 — in  case  of  Epidemic  disease,  252  ; money  maybe  borrowed 
by  local  authority  for  the  purposes  of,  1234 — see  also  Burial , Public 
Health  ( Interments ) Act. 

INTERPRETATION  Act,  1889,  1396 — Index  to  definitions,  1396 — 
Repeal,  effect  of,  1398,  1404 — Rules  of  construction,  new  rules,  1398, 
re-enacted  rules,  1397. 

of  Terms  in  Public  Health  Act,  5 — see  Defini- 
tions, Meaning  of  terms. 

INTERROGATORIES — Defendant  in  action  for  penalty  not  required 
to  answer,  571 — Municipal  corporation  required  to  answer,  by  town 
clerk,  449. 

INTERRUPTION — of  Nuisance  of  long  standing,  2 2r. 

INTIMIDATION — Avoidance  of  election  on  the  ground  of,  1172. 

INTOXICATING  Liquor — Premises  licensed  for  sale  of,  when  not 
to  be  used,  as  candidate’s  committee  room,  1249,  1250;  for  meetings  of 
authorities,  1679;  for  election  meetings,  1249,  1250. 

INUNDATIONS — Action  for  damage  caused  by,  97 — in  the  Metro- 
polis, 96 — Repair  of  sea-walls  for  preventing,  98. 

IRELAND — Acts  relating  to  public  health  in,  4. 

IRON  Works — Saving  for,  715. 

IRRIGATION — Sewers  for  the  purpose  of,  not  vested  in  local  authority, 
51 ; saving  clause  with  respect  to  such  sewers,  696. 

ISLE  of  Wight — Highway  Acts,  1338,  highway  district  not  to  be  formed 
in,  514 — Maintenance  of  roads  in,  1337,  1627. 

ISOLATION  Hospitals  Act,  1893,  1582 — Accounts,  1586 — Addi- 
tional accommodation,  1584 — Ambulances,  1584 — Application  for 
establishment  of  hospital,  1582 — Borrowing  powers,  1586 — Burial, 
expenses  of,  1586 — Charges  for  patients,  1585 — County  council  may 
contribute  to  isolation  hospital,  1586,  may  establish  isolation  hospital,  1582 
— Definitions,  1586 — Expenses,  1585,  classification  of,  1585 ; recovery 
of,  from  guardians,  1585,  from  local  authority,  1585,  from  patients,  1585 
— Hospital  committee,  1583 ; hospital  districts,  1583,  alteration  of,  1583, 
objection  to  formation  of,  1583 — Inquiries,  by  county  council,  1583,  by 
local  government  board,  15  86— Isolation  hospital  defined,  1582 — Land 
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ISOLATIONS  Hospitals  Act,  1893— continued. 

may  be  purchased  or  leased,  1584 — Local  authority,  application  by,  to 
county  council  to  provide  hospital,  1582,  consent  of,  to  establishment  of 
hospital,  1583 — Nurses,  training  of,  1584 — Order  of  county  council, 
for  establishment  of  isolation  hospital,  1583,  alteration  of  order,  1586 — 
Petition  to  county  council  to  provide  isolation  hospital,  1582 — Regu- 
lations, hospital  committee  may  make,  1584 — Saving  for  franchises 
and  privileges,  1586. 


J. 

JEWS — Voting  by,  on  Saturdays,  1962. 

JOINT — Action  of  local  authorities,  as  to  epidemic  diseases,  259;  as  to 
light  railways,  273 — Boards,  Borrowing  money  by,  549;  Constitution 
of,  627;  Delegation  of  powers  by,  628;  Expenses  of,  629;  Incorporation 
of,  627;  Main  sewerage  district  may  be  placed  under,  692;  Meetings 
and  proceedings  of,  628,  733;  Precepts  to  be  issued  by,  629;  Recovery 
of  amount  of  precept  by,  629;  Saving  for  those  existing  at  passing  of 
Public  Health  Act,  695 — Committees,  appointment  of,  by  county 
councils,  1373  ; by  district  and  parish  councils,  1676;  by  urban  authori- 
ties, under  Public  Libraries  Acts,  1570;  for  execution  of  adoptive  Acts, 
1673,  1741 — Hospital,  for  several  local  authorities,  247 — Inspector  of 
nuisances,  for  several  districts,  454>  45 6 — Medical  officer  of  health,  for 
several  districts,  4^4;  memorandum  of  local  government  board  as  to,  455, 
456 ; for  united  district,  631 — Nuisance,  apportionment  of  expenses  and 
penalties  in  respect  of,  5 72  ; liability  of  several  persons  who  cause,  189, 
190,  572 — Port  sanitary  authority,  633 — Sewer  may  be  provided  for 
several  houses,  84 — Sewerage  board,  borrowing  money  by,  529;  dis- 
solution of,  693 — Stock  company ; Member  of  local  authority  interested 
in  contract  as  shareholder  in,  1658  ; Officer  interested  as  shareholder  in, 
not  liable  to  penalty,  1279 — Tenants,  objections  by,  under  Private  Street 
Works  Act,  1560 — Water  supply  may  be  provided  for  several  houses  in 
rural  district,  1097. 

JUDGE — Bye-laws  under  Gardens  Protection  Act,  to  be  allowed  by,  925 
— Interest  of,  as  ratepayer,  does  not  disqualify,  592. 

JUDICIAL — Office,  vacation  of,  on  disqualification  under  Corrupt  Prac- 
tices Act,  1260 — Proceedings  (Rating)  Act,  592. 

JURISDICTION — of  Arbitrator,  316 — County  court,  under  Commons 
Act,  1043  ; under  Public  Health  Act,  598;  under  Rivers  Pollution  Pre- 
vention Act,  1052 — Court,  not  ousted  by  provision  giving  appeal  to 
metropolitan  board  of  works,  202,  203 — Justices,  565;  as  to  nuisances, 
210 — Local  authority,  generally  limited  to  the  district,  40,  630 — Local 
government  board,  equitable,  in  respect  of  disallowances  and  surcharges, 
560 — Port  sanitary  authority,  635 — Stipendiary  magistrates,  566. 

JURY — Compensation  may  be  assessed  by,  under  Lands  Clauses  Act, 
799- 

JUSTICES — Allowance  of,  for  highway  rate,  515,  516;  to  rates  in  rural 
district  when  required,  529,  531 — Analysis  of  food  and  drugs  may 
be  ordered  by,  98  7 — Annual  value  for  purposes  of  water  rate,  to  be 
determined  by,  872 — Borrowing  money  by,  under  Public  Works  Loans 
Act,  1019 — Certificate  of,  of  completion  of  market,  843 ; on  dedication 
of  highway,  327 — Certiorari  to  remove  orders  of,  599,  600 — Chair- 
men of  certain  authorities  to  be,  1621 — Complaint  of,  to  medical 
officer,  as  to  unhealthiness  of  area,  1460 — Complaint  to,  of  nuisance, 
193,  205  ; of  offensive  trade,  217 — Coroner  may  act  as,  592 — Corrupt 
practices  at  election  committed  by,  1 2 70 — County  council  to  have  certain 
powers  of,  1330— Court  of  summary  jurisdiction  may  be  formed  by  two 
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JUSTICES — continued. 

justices,  565 — Disputes,  as  to  market  tolls  to  be  settled  by,  844;  as  to 
matters  referable  to  arbitration,  when  to  be  settled  by,  430 — Disqualifi- 
cation of,  1622 — were  Guardians  of  the  poor,  ex  officio,  44 — Incor- 
poration of,  for  purposes  of  issue  of  securities  under  Local  Loans  Act, 
1007 — Injunction  not  granted  to  restrain  proceedings  before,  1388 — 
Interested  in  favour  of  a party,  disqualification  of,  592;  saving  for, 
when  interested  as  ratepayers,  591 — Jurisdiction  of,  extending  into 
several  poor-law  unions,  533;  on  enforcing  payment  of  private  improve- 
ment expenses,  320, 321 ; as  to  new  buildings,  349 ; as  to  nuisances,  210 — 
Oaths  to  be  taken  by,  1622,  form  of  oaths,  1622 — Orders  of,  not  to 
be  altered  when  once  made,  600;  for  digging  gravel  for  highways  on 
metropolitan  common,  1040;  for  payment  of  money  “or  otherwise,” 
569,  see  also  Summary  proceedings — Proceedings  against,  6r6 — Pro- 
tection of,  from  actions,  616, 1576 — Refusal  of,  to  enforce  distress,  533 
— Removal  of  sick  to  hospital  by  order  of,  236 — Reservoirs  may 
be  ordered  to  be  repaired  by,  926,  927;  appeal  against  order,  927; 
form  of  the  order,  931 — Rooms  for,  public  works  loan  commissioners 
may  lend  money  for  providing,  1019,  1025 — Rule  ordering,  to  perform 
duty,  616 — Search  warrant  of,  for  unsound  food,  231 — Special  case 
may  be  stated  by,  600 — Summary  proceedings  before,  565 — Transfer 
of  certain  powers  of,  to  district  councils,  1635  ; to  county  borough 
councils,  1638 — Warrant  of,  to  police  officer  to  enter  premises  for 
abatement  of  nuisance,  207,  see  also  Warrant. 


K. 

KEEPER — of  Common  lodging-house;  Meaning  of,  163, 165  ; Notice  to 
be  affixed  to  house  by,  158 ; Penalties  on,  160,  161 ; Refusal  of,  to  admit 
officer,  1 60;  Registration  of,  156;  Third  conviction  of,  162 — Inn  ; defini- 
tion of  letting  inn  for  hire  by,  243  ; penalty  for  letting  inn  when  infected, 
243 — Market,  penalty  for  obstructing,  840. 

KEEPING — of  Animals,  bye-laws  as  to,  113;  nuisance  from,  167 — 
Swine  in  house,  or  so  as  to  be  a nuisance,  1 1 6 ; unreasonable  bye-laws 
as  to,  1 14. 

KERB-Stones — Bye-law  requiring  new  street  to  be  laid  out  with,  342 — 
Injury  to,  in  obtaining  access  to  premises,  291. 

KITE — Penalty  for  flying,  in  street,  903. 

KNACKERS  Act,  1786  — Cancellation  of  license  under,  778  — 
Duration  of  license  under,  778 — Notice  of  license  under,  to  be 
affixed  to  premises,  778 — Slaughter-houses  to  be  licensed  under,  777 — 
Transfer  of  powers  under,  to  district  councils,  1635. 

Yard— Bye-laws  as  to,  886 — License  for,  777,  884,  885 

— Registration  of,  886 — Slaughter-house  includes,  7. 


L. 

LABELS — on  Drugs  or  Pood,  when  sold  as  mixture,  980 — Petroleum 

vessels,  958. 

LABOURERS*  Dwellings — Municipal  corporation  may  provide  sites 
for,  1188 — see  Sousing  of  the  Working  Classes  Acts. 

LABOURING  Classes  — Baths  and  wash-houses  for,  834,  889  — 
Dwellings  and  Lodging-houses  Acts,  repeal  of,  1493 — see  also  Working 
classes. 


So 
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LAB  OURIN  G—  continued. 

Population — Allotments  to  be  provided  for,  1310, 

j 599,  1603,  1604 — Meaning  of,  1599. 

LACHES — Injunction  refused  on  ground  of,  216. 

LAKE — Sewage  not  to  be  discharged  into,  without  purification,  63. 

LAMPS — Bicycles  to  carry,  at  night,  1374 — Owner’s  consent  necessary 
before  affixing  to  house,  365,  369 — Penalty  for  extinguishing,  in  street, 
903 — Public,  supply  of  gas  to,  368  ; vesting  of,  in  urban  authority 
on  lighting  inspectors  being  superseded,  371 — Urban  authority  may 
provide,  363 — on  Vehicles,  bye-laws  as  to,  436. 

LANCASTER — Duchy  of,  sale  of  Crown  lands  held  in  right  of,  419, 420. 

LAND — of  Admiralty,  not  to  be  interfered  with  by  local  authority,  696 — 
Agricultural,  partially  relieved  from  rates,  1726 — for  Allotments, 
acquisition  of,  1310-1312,  1597,  1601 — Assessment  of,  acquired  under 
Defence  Act  by  secretary  of  state,  500 ; acquired  under  Lands  Clauses  Act, 
deficiencies  in  rates  to  be  made  good,  41 7-419 ; to  general  district  rate,  493 ; 
to  sanitary  rate  in  rural  district,  5 29 ; to  watching  and  lighting  rate,  498 — 
for  Baths  and  Wash-houses, acquisition  of,  831,889, 1 163 — Bequests  of, 
for  public  libraries,  &c.,  exempt  from  Mortmain  Act,  1548  ; for  technical 
and  industrial  institutions,  1 5 39 — for  Cemetery,  gift  of,  may  be  accepted 
by  local  authority,  1133;  not  to  be  disposed  of,  when  consecrated  or  used 
for  burials,  892 — of  Commissioners  of  sewers,  meaning  of  vesting  in 
the  commissioners,  55 — Compulsory  purchase  of,  413,  414 — County 
council  may  acquire,  1371 — Covenants  running  with,  271,  272,  329 — 
Definition  of,  6,  14,  1397  5 “house  ” may  include,  28 ; right  of  fishing 
included  in,  14 — Drainage  Act,  commission  of  sewers  may  be  issued 
under,  95 ; powers  of  commissioners,  96 ; provisional  orders  under, 
95 — of  Duchy  of  Lancaster,  sale  of,  419 — for  Dwellings  for  working 
classes,  acquisition  of,  by  local  authority,  1466  ; appropriation  under 
Municipal  Corporations  Act,  1188;  appropriation  under  Settled  Land 
Act,  1489;  compensation  for,  1466;  sale  of  land  to  apply  proceeds  to 
provision  of,  T485 — Entry  on,  before  payment  of  compensation,  671,  672  ; 
for  examination  of  works,  &c.,  662 — Exchange  of,  by  local  authority, 
409 — for  Gymnasium,  acquisition  of,  1516 — Improvements  may 
be  charged  on,  under  Improvement  of  Land  Act,  94 ; under  Limited 
Owners’  Reservoirs,  &c.,  Act,  1065  ; under  Settled  Land  Act,  94 — Lease 
of,  by  local  authority,  419 : to  local  authority,  409 — for  Lodging-houses 
for  working  classes,  acquisition  of,  1485 — for  Markets,  lease  or  pur- 
chase of,  380 — Member  of  local  authority  not  disqualified  by  interest 
in  lease  or  sale  of,  1658, 1664 — Mines  and  minerals  held  to  be  included 
in,  15 — Mortgage  of,  by  joint  board  or  joint  sewerage  board,  549;  by 
local  authority  under  Public  Health  Act,  542  ; by  port  sanitary  authority, 
549 — Mortmain  license  not  required,  by  chairman  of  parish  meeting 
and  overseers,  1613  ; by  parish  council,  1389;  by  rural  district  council, 
1624;  by  urban  authority,  41 — for  Museum,  acquisition  of,  1516 — for 
Open  space,  conveyance  of,  to  local  authority,  1305 — for  Parish 
council  purposes,  acquisition  of,  1597 — for  Pound,  purchase  of,  901 — 
for  Public  library,  purchase  of,  1548,  sale  of,  1549 — for  Public  park, 
school,  or  museum,  bequest  or  gift  for,  exempt  from  Mortmain  Act, 
1549 — Purchase  of,  by  local  authority,  409,  413  ; under  Allotments 
Act,  1310-1312,  1597;  under  Housing  of  the  Working  Classes  Act. 
1466,  1485  ; under  Public  Health  Act,  for  streets,  329,  877,  land 
not  required  for  road  may  be  purchased,  330,  purchased  land  to  be 
used  for  purpose  for  which  it  was  purchased,  50,  41 1 — for  Recreation 
grounds,  372,  375 — Sale  of,  under  Housing  of  the  Working  Classes  Act, 
1485 — of  Secretary  of  state  for  war,  not  to  be  interfered  with  by  local 
authority,  697 — for  Sewage  purposes,  compensation  for,  416  ; lease  or 
purchase  of,  88— Sewer,  made  for  drainage  of,  not  vested  in  local 
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LAM’D — continued. 

authority,  51,  53 ; may  be  laid  through,  61,  the  land  need  not  be  pur- 
chased for  the  purpose,  62 — Surplus,  when  it  may  be  let,  419  ; when  it 
may  be  sold,  50,  409,  419  ; under  Allotments  Act,  1318 — Tax,  on  water- 
mains,  125,  126 — Water-mains  may  be  carried  through,  130. 

LANDLORD  and  Tenant — Agreements  between,  for  payment  of  pri- 
vate improvement  expenses,  588 — Right  of  distress,  where  expenses  are 
payable  to  vestry  out  of  rent,  205 — Savings  for  contracts  between,  204, 
522,  692 — see  also  Owner,  Occupier. 

LANDS  Clauses  Acts — Application  of,  to  compulsory  hiring  of  land 
for  allotments,  1603 — Construction  of,  689 — Crown  cannot  be  com- 
pelled to  litigate  under,  415 — Incorporation  of,  with  Baths  and 
Wash-houses  Acts,  889  ; Gas  and  Waterworks  Facilities  Act,  937;  Local 
Government  Act,  1597;  Public  Health  Act,  413  ; Public  Libraries  Act, 
1548;  Technical  and  Industrial  Institutions  Act,  1537 — Petition  for 
compulsory  powers  of,  413 — Rating  lands  taken  under,  417 — Super- 
fluous lands,  meaning  of,  41 1 ; possessory  title  to,  may  be  acquired,  412. 

Consolidation  Act,  1845,  791 — Arbitrations, 

797 — Common  lands,  812 — Compensation,  803 — Conveyances, 
807 — Copyholds,  811 — Costs,  801 — Definitions,  792 — Deposit  of 
purchase-money,  804,  806,  808 — Entry  on  lands,  808 — Forms,  823 — 
Intersected  land,  810 — Jury  for  assessment  of  compensation,  799, 
special  jury,  801 — Leased  lands,  817 — Mortgaged  lands,  813  — 
Notice  to  treat,  796 — Part  of  house  not  to  be  taken  compulsorily,  810 
— Parties  under  disability,  794,  compensation  payable  to  such  parties, 
804 — Purchase  of  lands,  by  agreement,  794,  compulsorily,  796,  lands 
by  mistake  omitted  to  be  purchased,  818 — Rates  to  be  made  good,  820 
— Recovery  of  penalties,  821 — Rent-charges,  816 — Severance  of 
lands,  803 — Surplus  lands,  819. 

1860— Rent-charges,  795. 

1883 — Umpire,  798. 

1895— Taxation  of  costs,  799. 

Commissioners — Transfer  of  powers  of,  to  board  of  agriculture, 

1028. 

LANE — <e  Street  ” includes,  7. 

LAPSE — of  District  council,  county  council  may  order  elections  to  be  held 
upon,  1677. 

LARCENY — Act,  fraudulent  accounts  punishable  under,  553 — of  Elec- 
tricity, 121J — of  Gas,  365 — from  Pleasure  grounds,  377 — of  Water 
supplied  by  company,  135,  870. 

LARD — Adulterated,  sale  of,  with  warranty,  989. 

LAUNDRIES — Factory  and  Workshop  Acts  applied  to,  1528,  1717. 

LE  AD — Contamination  of  water  in  service-pipes  by,  863 — Pollution 
of  stream  by  washings  from  ore,  91. 

LEASE — of  Allotments,  1314,  recovery  of  rent  and  possession,  1315 — of 
Baths  and  wash-houses,  to  local  authority,  832,  1163 — Covenant  in, 
not  to  carry  on  business,  broken  by  use  of  house  as  a hospital,  250  ; to 
pay  private  improvement  expenses,  588 — of  Furnished  house,  implied 
covenant  in,  109,  243 — of  House  infected  with  infectious  disease,  243, 
244;  of  house  for  working  classes,  implied  covenant  in,  1489 — of  Lands 
for  Baths  and  wash-houses,  831,  1163;  by  Local  authority,  when  not 
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LEASE — continued. 

required  for  purposes  of  Public  Health  Act,  419,  to  local  authority, 
409;  for  Market,  380;  for  Public  library,  1547,  for  public  pleasure- 
ground,  372;  for  Working-men’s  dwellings,  by  municipal  corporation, 
1188,  1201 — of  Lodgings  for  labouring  classes,  to  local  authority,  1485, 
■ — Member  of  local  authority  not  disqualified  by  reason  of  interest  in, 
1658,  1664 — Officer  of  local  authority,  when  not  liable  to  penalty  for 
being  interested  in,  1279 — of  Pasturage  at  side  of  street,  by  urban 
authority,  285 — of  Waterworks,  to  local  authority,  121,  138. 

LEE  Conservancy  board— Jurisdiction  of,  1051 — Saving  for,  under 
Rivers  Pollution  Prevention  Act,  1055. 

LEGAL  Proceedings— Appearance  of  local  authority  in,  595 — Costs  of, 
when  payable  from  funds  of  governing  body,  964 — in  Court  of  summary 
jurisdiction,  565,  see  also  Summary  proceedings — by  District  council, 
for  protection  of  public  rights,  1634. 

LENDING  Library — under  Public  Libraries  Acts,  1548. 

LESSEE — Notice  to,  previously  to  petition  for  provisional  order  for  com- 
pulsory purchase,  413  ; previously  to  sewage  works  being  constructed 
without  the  district,  99 — may  be  Owner  under  Public  Health  Act, 
17,  20. 

LESSOR — Liability  of,  for  nuisance  on  premises,  109,  209,  588. 

LETTER — of  Attorney,  appointment  of  proxy  is,  741. 

LETTING — Cellar  dwelling,  prohibited  in  certain  cases,  15 1;  penalty, 
153 — Infected  house  or  room,  penalty,  243 — Inn,  meaning  of,  243 — see 
also  Lease. 

LEVEL — Crossing  over  railway,  justices  may  allow  construction  of,  275 
— of  Highway,  alteration  of,  by  secretary  of  state  for  war,  717 — of 
New  streets,  bye-laws  as  to,  335,  341— of  Sewers,  alteration  of,  by 
navigation  authority,  701,  702 ; by  secretary  of  state  for  war,  717 — of 
Street,  alteration  of,  by  urban  authority,  280,  291 ; compensation  for 
altering,  668,  669 ; injury  from  alteration  of,  291,  292,  332. 

LEVELLING — Streets,  duty  of  urban  authority  as  to,  280, 291 — Private 
streets,  how  enforced,  295,  314;  alteration  of  level,  with  reference  to 
adjoining  streets,  3 14. 

LEVY— of  Rates  under  Public  Health  Act,  573 ; costs  of  such  levy,  573— 
of  Sanitary  rate,  in  rural  district,  529,  530. 

LIABILITIES — Definition  of,  1378. 

LIABILITY — for  Contractor’s  negligence,  605,  606 — of  Landlord,  for 
nuisance,  109,  209,  588— of  Members  of  local  authority,  468,  603— of 
Public  bodies,  for  negligence,  675. 

LIBEL— Law  of  Libel  Amendment  Act,  1888,  730— Publication  of 
report  of  statements  made  at  meeting,  730. 

LIBERTIES — Merger  of,  in  counties,  1360. 

LIBRARIES— Lending,  charges  to  strangers  for,  1548— Offences  Act, 
1752 — Public,  1548,  see  Public  Libraries  Act. 

LIBRARY  Rate— Limitation  of,  1543,  1544;  saving  for  rates  under 
local  Acts,  1556— Mortgage  of,  1552. 

LICENSE— for  Advertisements  on  hoardings,  1395— for  Boat,  &c., 
388,  1450— for  Breaking-up  street  to  lay  gas  pipes,  granted  by  high- 
way board,  367 — for  Carriage  used  at  election,  not  necessary,  1247 — 
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for  Common  lodging-house  to  be  re-opened,  after  third  conviction  of 
keeper,  162 — for  Dealer  in  game,  779,  1635,  form  of  license,  780 — for 
Driver  of  hackney  carriage,  912  ; Duration  of,  387,  912  ; Penalty  for 
plying  for  hire  without,  913  ; Revocation  of,  913;  Writing  injurious 
words  upon,  913 — for  Electric  lighting,  1204 — for  Emigrant  runner, 
1635,  1707 — for  Gangmaster,  933, 1635 — for  Hackney  carriages,  909 ; 
Duration  of,  91 1 ; Inland  revenue  license  not  sufficient,  912;  Penalty 
for  allowing  carriage  to  ply  for  hire  without,  91 1;  for  Stage  coach, 
910;  Suspension  of,  913 — for  Hawkers,  1159;  pedlar’s  license  does  not 
not  include,  836,  837 — for  Horses,  &c.,  standing  for  hire,  388 — for 
Knackers,  385,  777,  1635 — for  Locomotives  on  highways,  1121, 
1750 — in  Mortmain,  chairman  of  parish  meeting  and  overseers  may 
hold  land  without,  1613 ; improvement  commissioners  and  local  boards 
' empowered  to  hold  lands  without,  41 ; joint  board  may  hold  lands 
without,  627  ; parish  council  may  hold  land  without,  1589 ; rural  district 
council  may  hold  land  without,  1624 — for  Omnibus,  1392 — for  Music 
and  dancing,  1452 — for  Passage  broker,  1635, 1705,  1706 — for  Pedlar, 
person  holding,  is  not  a licensed  hawker,  836,  837 — for  Petroleum  to 
be  kept,  958  ; appeal  against  refusal  of  such  license,  959 ; fees  for,  959  ; 
petroleum  may  be  hawked  by  person  licensed  to  keep  petroleum,  1159 
— for  Pleasure-boat  or  vessel,  388 ; conditions  for  issuing,  391 — for 
Slaughter-house,  884 ; for  Horses  and  animals  not  killed  for  food, 
385,  777,  cancellation  of  license,  778,  duration  of  license,  778,  in  London, 
778,  notice  of  license  to  be  affixed  to  premises,  778;  in  Metropolis,  386; 
Notice  of,  to  be  affixed  to  licensed  premises,  386 ; Revocation  of,  887 ; 
Suspension  of,  886 — to  pollute  Well,  147. 

LICENSED  Premises — Meetings  not  to  be  held  in,  1249,  1250,  1679. 

LICENSEE— Occupier  of  land  liable  for  nuisance  caused  by,  209. 

LICENSING  Act — Corrupt  practices  at  election  committed  by  person 
holding  license  under,  1270 — Penalty  for  drunkenness  on  highway 
under,  905 — Premises  licensed  under,  not  to  be  used  as  committee 
room,  &c.,  at  election,  1249,  1250,  or  for  meeting  of  council,  &c.,  1679. 

LIFE-Boats — at  Scarborough,  918. 

LIGHTHOUSES — Exemption  of,  from  rates  and  taxes,  501 — Public 
works  loan  commissioners  may  lend  money  for,  1025. 

LIGHTING  and  Watching  Act— Borrowing  by  parish  council  for 
purposes  of,  1605 — Fire  engines  may  be  provided  under,  143 — Public 
Health  Act  to  supersede,  in  certain  cases,  370 — Rating  owners  to 
lighting  rate  under,  532,71. — see  also  Adoptive  Acts. 

of  Borough,  powers  under  local  Act  for,  may  be  extended 

by  council,  1189  ; may  be  transferred  to  council,  47 — Building  mate- 
rials placed  in  street,  853 — by  Electricity,  370 — Excavations  in 
street,  883 — Hoardings  set  up  during  building  operations,  882 ; penalty 
for  neglect,  883 — Markets,  363 — Private  streets,  how  enforced,  295 — 
Public  clocks,  379 — Sewerage  and  other  works,  882 — Streets,  powers 
of  urban  authority  to  provide  for,  363. 

LIGHT  Locomotives — Exemption  of  from  certain  provisions  of  Locomo- 
tives Acts,  1120,  1751. 

Railways  Act,  273 — Application  for  order,  273 — Expenses, 

274 — Loans,  273 — Powers  of  local  authorities,  273 — Special  resolu- 
tions, 274. 

LIGHTS — Bicycles  to  carry,  at  night,  1374— on  Vehicles,  bye-laws  as 
to,  436. 

LIME  — Penalty  for  screening,  in  street,  903  — Quarry,  liability  for 
nuisance  from,  209 ; when  deemed  to  be  a mine,  715. 
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LIME  WASHING-  — Bakehouses,  1082,  1718 — Common  lodging- 
house,  159 — Factories  and  workshops,  108 r,  1528 — Lodging-houses, 
bye-laws  as  to,  165. 

LIMITATION — of  Expenses  of  elections,  1669 ; of  expenses  of  candida- 
ture at  municipal  election,  1244 — Highway  rate,  516  ; not  applicable 
to  urban  rate,  268,  516 — Library  rate,  1543,  1544,  saving  for  rates 
under  local  Acts,  1556 — Loans  under  Public  Health  Act,  537 — Bates, 
made  for  past  expenditure,  480,  488,  made  under  local  Acts,  not  applic- 
able to  rates  for  expenses  under  Housing  of  the  Working  Classes  Act, 
1468,  1479,  made  under  local  Acts,  not  applicable  to  urban  rates,  523  ;■ 
meaning  of  limit  of  rate  under  local  Act,  523;  under  Museums  and 
Gymnasiums  Act,  1515  ; saving  with  respect  to,  in  Agricultural  Rates 
Act,  1730 — Bight  of  support  for  sewers  and  other  sanitary  works  over 
mines,  1220 — Time;  for  Action  by  common  informer,  460,  1579,  action 
for  continuing  trespass,  1580,  action  in  county  court,  583,  598,  action 
against  person  acting  in  execution  of  statute  or  public  duty,  1574;  for 
Appeal  to  local  government  board,  609  ; for  Award  of  arbitrators, 
422,  424;  for  Certiorari,  599;  for  Claims,  for  compensation,  not  applic- 
able, 673,  1576,  for  election  expenses  at  municipal  election,  1252;  for 
Disputing  apportionment  of  expenses,  580;  for  Enforcing  charge  on 
premises,  583;  for  Mandamus,  488-491;  for  Payment  of  debts  by 
guardians,  528;  for  Prosecutions,  under  bye-laws,  360,  in  case  of  con- 
tinuing offence,  194,  440,  568,  under  Corrupt  Practices  Act,  1225,  under 
Sale  of  Food  and  Drugs  Act,  1131;  for  Becovery,  of  certified  sums  by 
auditor,  561,  of  expenses  of  maintenance  in  hospital,  251,  of  expenses 
of  private  improvements,  319,  580,  583,  of  expenses  of  private  improve- 
ments not  applicable  to  enforcement  of  charge  on  premises,  583,  of 
penalties  under  bye-laws  as  to  new  buildings  and  streets,  360,  of  rates, 
574,  of  water  rates,  874;  Bepeal  of  Acts  relating  to,  1580;  for  Service 
of  summons,  322  ; for  Special  case  to  be  applied  for,  601 ; for  Summary 
proceedings,  567-569. 

LIMITED  Owners’  Beservoirs  and  Water  Supply  Further  Facilities 
Act,  1064 — Agreements  for  supply  of  water  by  landowner,  1065 — 
Contracts  for  execution  of  reservoirs,  1066 — Definitions,  1066 — 
Improvement  of  Land  Act  incorporated,  1064 ; improvement  of  land 
defined,  1065 — Protection  of  rights,  1066 — Subscriptions  to  water- 
works, 1066 — Supply  of  water  to  local  authority,  1065 — Waterworks 
Clauses  Act  incorporated,  1065. 

LIMITS — of  District  need  not  be  proved,  597;  settlement  of,  by  local 
government  board,  626;  of  district  under  local  Act,  alteration  of,  by 
provisional  order,  658 — Jurisdiction  of  local  authority,  40,  630 — 
Parish  on  sea-shore  or  river,  n,  12 — Special  Act,  meaning  of,  in 
Lands  Clauses  Act,  689 — see  also  Limitation. 

LINE  of  Buildings — House  not  to  be  brought  beyond,  1383 — Improve- 
ment of,  877 — Projections  beyond,  when  taken  down  for  rebuilding 
may  be  set  back  or  forward,  877 — Bailway  premises  exempt  from  pro- 
visions as  to,  336 — Urban  authority  may  prescribe,  when  house  taken 
down  for  rebuilding,  332 — Withdrawal  of  approval  of,  334. 

LIQUID — Noxious,  not  to  bo  discharged  into  stream  from  manufactories, 
1049. 

LIQUIDATION— Becovery  of  rates  from  company  in,  503,  577. 

LIQUOBS— Seizure  of,  under  Wine  and  Beerhouse  Act,  229. 

LIST of  Cities,  1166 — Expenses  chargeable  on  general  district  rate, 

480 ; expenses  which  may  be  declared  private  improvement  expenses, 
508 — Inclosure  Acts,  1046  — Market  tolls,  publication  of,  845  — 
Metropolitan  parishes  and  unions,  9— Moneys  to  be  carried  to  dis- 
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trict  fund,  479— Municipal  boroughs,  1165— Persons  disqualified  for 
•corrupt  practices,  &c.,  in  connection  with  registration  of  electors,  1254 — 
Public  Health  Supplemental  Acts,  721—  Sanitary  Acts  repealed,  767 
— Subjects;  for  Arbitration,  420;  for  Bye-laws,  430;  for  Local 
inquiries,  640;  for  Provisional  orders,  644;  for  Regulations  to  be  made 
by  local  authorities,  443  ; for  Resolutions  of  owners  and  ratepayers, 
75  r — Unpaid  rates,  when  to  be  made  by  collectors,  463. 

LITERARY— and  Scientific  institutions,  meaning  of,  1520  ; transfer  of, 
to  local  authority,  1520. 

Societies — Premises  of,  exempt  from  rates,  5cr. 

LOAN — Commissioners,  1008 — see  also  Public  Works  Loans  Act. 

LOANS — for  Adjustments  under  Local  Government  Acts,  1368,  1682 
— Application  of,  inquiry  into,  by  local  government  board,  1018; 
order  of  local  government  board  with  respect  to,  1094;  order  maybe 
enforced  by  mandamus,  1095  ; order  with  respect  to  costs  of  inquiry. 
1158;  unapplied  balances  may  be  applied  to  other  purposes,  1158 — 
under  Baths  and  Wash-houses  Act,  773, 830,  1077 — under  Companies 
Clauses  Act,  782 — for  Costs,  of  enforcing  duty  of  defaulting  authority, 
65  7 ; of  provisional  orders,  649 — under  Elementary  Education  Acts, 
535 — under  General  Pier  and  Harbour  Act,  539,  12 r 7,  1308 — under 
Housing  of  the  Working  Classes  Act,  1468,  1480,  1486,  1487 — for 
Improvement  of  property  mortgaged  to  public  works  loan  commis- 
sioners, 1014 — Interest  on,  ion,  1139,  1157,  1745;  income-tax  due  on 
interest,  549  ; reduction  of  interest,  J027 — to  Justices,  for  police  stations 
and  offices,  1019  ; incorporation  of  justices  for  issuing  securities,  fbo7 — 
for  Light  railways,  273 — under  Local  Loans  Act,  1005;  discharge  of, 
999  ; official  sanction  of  local  government  board  to,  1004;  sinking  fund 
may  be  provided  for,  in  all  cases,  1277;  see  also  Local  Loans  Act — 
National  debt  commissioners  to  issue  money  to  public  works  loan 
commissioners  for,  1283 — to  Parish  council,  1605  ; sanctions  to  incurring 
expense  involving  loan,  1604 — for  Private  improvements,  538 — under 
Public  Health  Act,  534;  on  Credit  of  sewage  land  and  plant,  542; 
to  Joint  boards  and  Port  sanitary  authorities,  549 ; for  Permanent 
works,  537;  from  Public  works  loan  commissioners,  547  ; Regulations  as 
to,  537 — under  Public  Libraries  Act,  1552 — under  Public  Works 
Loans  Act,  1010,  1025  ; Accounts  of,  1218  ; Bankruptcy  of  person  liable 
for,  1017;  Discharge  of,  1017;  Loans  under  local  Acts  to  be  treated 
as,  1023;  Notice  of  probable  amount  of,  not  required,  1218;  Recovery 
of,  1012  ; Repudiation  of,  on  ground  of  defect  in  title,  not  to  be  allowed, 
TO13;  Restriction  on  amount  of,  abolished,  1746;  Security  for,  ion, 
security  may  be  changed,  1018;  Suspension  of  payment  of,  may  be 
■allowed,  1018;  see  also  Public  Works  Loans  Act — Savings  for  security 
for,  692,  1694;  saving  for  special  district  rates  mortgaged  for,  691 — see 
also  Borrowing  money. 

LOCAL  Acts — Alteration  or  repeal  of,  by  provisional  order,  658,  in- 
structions as  to  applications  for  such  orders,  2016 — Amendment  of, 
by  scheme  or  order  under  Local  Government  Act,  1888,  1367 — for 
Cambridge,  40 — Districts  for  election  of  guardians  under,  to  be  in 
position  of  parishes,  i678^Duty  of  local  authority  under  Public  Health 
Act  not  affected  by,  723 — Effect  of,  notwithstanding  subsequent  repeal, 
302 — Exemptions  from  rates  under,  applied  to  general  district  rate, 
493,  502 — Extension  of  limits  of,  by  municipal  corporation,  in  case  of 
Act  for  lighting  the  borough,  1189  ; by  provisional  order,  658 — Limit  of 
rate  in,  not  to  apply  to  urban  rate,  523 — Loans  by  public  works  loan 
commissioners  under,  to  be  subject  to  Public  Works  Loans  Act,  1023 — 
Meaning  of  local  and  personal  enactment,  659 — for  Oxford,  506,  725 
- — Proceedings  under,  may  be  taken  notwithstanding  Public  Health 
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Act,  723 — Relation  of,  to  general  Acts,  659 — Repeal  of,  where  incon- 
sistent with  Local  Government  Act,  1894,  1694 — Savings,  for  Powers 
under,  of  guardians,  1678,  of  urban  authority,  1694;  for  Proceedings 
under,  723 ; for  certain  Rights  and  works  under,  from  interference  by 
works  of  local  authority,  696-702  ; for  Wards  of  urban  district  formed 

under,  1694 Sewers  made  under,  not  vested  in  local  authority,  51, 

53 — Transfer  of  powers,  &c.,  of  commissioners  under,  to  town  council, 
47,  1189  ; to  urban  authority,  45,  46. 

- Authorities  Expenses  Act,  1887,  1322 — Expenses  sanc- 
tioned by  local  government  board  not  to  be  disallowed,  1322. 

Authority — Accounts  of,  how  and  when  to  be  made  up,  550, 

1676  ; audit,  554,  555,  1676;  accounts  of  officers  to  be  audited,  564,  1676 
— Agreements  with,  see  Agreements — Annual  report  of,  to  local 
government  board,  472 — Appeal  against  decision  of,  as  to  expenses  of 
private  improvements,  6c8 — Borrowing  powers  of,  5 34 ; loans  by  public 
works  loan  commissioners  to,  547  ; mortgage  of  sewage  land  and  plant, 
542  ; receiver  may  be  appointed  on  default  of  payment,  545  ; regulations 
as  to  borrowing,  537;  see  also  Borrowing  money , Local  Loans  Act,  Public 
Works  Loans  Act — Burial  board  held  to  be  a “ local  authority,”  1367 — 
Bye-laws  of,  430;  see  also  Bye-laws — Committees  of,  see  Committees 
— Compensation,  when  to  be  paid  by,  664 — Consent  of,  see  Consent 
— Contracts  by,  394,  see  Contracts — Costs,  of  legal  and  parliamentary 
proceedings  when  to  be  defrayed  out  of  funds  of,  483,  964 ; of  provisional 
orders,  649 ; of  proceedings  for  abatement  of  nuisance,  194,  203 — Default 
of,  in  executing  Public  Health  Act,  651,  1610,  1613,  in  relation  to 
nuisances,  206 ; borrowing  money  to  defray  expenses  caused  by  default, 
547,  657 — Definition  of,  in  Public  Health  Act,  6 — Duty  of,  to  put  in 
force  powers  for  securing  proper  sanitary  condition  of  premises,  652 — 
Expenses  of,  sanctioned  by  local  government  board  not  to  be  disallowed, 
1322;  see  also  Expenses — Hospitals  maybe  provided  by,  247 — Joint 
board  may  delegate  its  powers  to,  628 — Jurisdiction  of,  generally 
confined  to  the  district,  40,  630 ; may  be  exercised  out  of  the  district  in 
certain  cases,  88, 99, 130,  630 — Lease,  of  lands  by,  419,  of  lands  to,  409 — 
Legal  proceedings  ; Appearance  in,  by  their  clerk,  &c.,  595  ; Corporate 
name,  constitution,  and  limits  of  district  need  not  be  proved,  597  ; Lands 
may  be  taken  under  elegit,  597  ; Legal  proceedings  by,  565  ; Limitation 
of  time  for  proceedings  against,  1574;  Members  not  personally  liable, 
603  ; Notice  of  action  need  not  be  given,  1574,  1580;  Sequestration  of 
property,  74 — Locus  standi  of,  to  oppose  private  bills,  965 — Medicine 
may  be  supplied  to  the  poor  by,  252 — Members  of,  their  personal 
liability,  603  ; justices  not  disqualified  from  acting  by  being  members, 
591 — Mortuaries  to  be  provided  by,  259 — Nuisances,  powers  in 
relation  to,  see  Nuisances — Officers  not  to  be  interested  in  contracts 
with,  458,  exceptions,  1279;  see  also  Officers — Penalties  may  be  re- 
covered by,  5 70,  when  to  be  paid  to,  571 — Property  of  sanitary  authority 
under  Sanitary  Acts  transferred  to,  49 — Purchase  of  lands,  &c.,  by, 
409,  for  improvement  of  streets,  329,  877,  for  making  new  street,  329, 
purchased  land  not  to  be  sold  without  special  authority,  50,  regulations 
as  to  purchase,  413,  surplus  land  may  be  sold,  409,  419 — Quarantine, 
their  duties  in  respect  of,  19  n — Regulations  of,  not  to  be  affected 
by  provisions  as  to  bye-laws,  443,  list  of  subjects  for  such  regula- 
tions, 443 — Saving  for  authorities  and  officers  existing  at  passing 
of  Public  Health  Act,  695 — Sewage  disposal,  their  powers  in  respect 
of,  88,  lease  of  lands  by,  for  disposal  of  sewage,  92,  how  such  lands  may 
he  dealt  with,  92,  contribution  to  expenses  of  sewage  supply,  93,  they 
may  become  shareholders  in  company,  93 — Sewers ; Agreements  for 
communication  of,  with  those  of  adjoining  authority,  91 ; Alteration 
of  drains  not  adapted  to  system  of,  85  ; Construction  of,  58,  76,  across 
streets,  lands,  &c.,  6j  ; Default  of  local  authority  in  providing,  651 
Discontinuance  of,  75  ; Enforcement  of  drainage  of  undrained  houses 
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into,  85;  Improvement  of,  75  ; Liability  for  accident  to,  76;  Purchase 
of,  56  ; Repair  of,  58,  precautions  to  be  taken,  882  ; Ventilation  of,  76 ; 
Vesting  of,  in  local  authority,  51 — Transfer  of  liabilities  of  predecessors 
to,  49 — Turnpike  trustees  not  deemed  to  be,  692 — Water  supply  by, 
12 1 ; for  Adjoining  district,  135  ; Agreement  for  receiving  supply  from 
owners  of  limited  interest  in  land,  1065,  1066 ; Compulsory  supply  to 
house,  136;  Construction  of  works  for  supply  by,  121  ; Default  of  local 
authority  in  providing,  651 ; Gratuitous  supply,  142  ; Notice,  of  reservoir 
to  be  constructed,  129,  to  water  companies,  126 ; for  Public  baths  and 
wash-houses,  manufactories,  &c.,  142 ; Transfer  of  powers  of  water 
company  to,  138  ; Vesting  of  public  cisterns  and  works  in,  139 — Works, 
in  adjoining  districts  may  be  executed  by,  630,  combination  of,  with 
other  authorities  for  execution  of  works,  630,  entry  on  premises  for 
purposes  of,  662,  public  works  loan  commissioners  may  lend  money  for 
execution  of  works,  547,  penalty  for  damaging  their  works,  &c.,  664 — ' 
— Works,  &c.,  which  they  may  do  at  expense  of  owner  or  other  person , 
Abatement  of  nuisance,  198  ; Alteration,  of  building  over  sewer  or  under 
street,  87,  of  doors  opening  outwards  on  street,  880,  of  drains,  &c.,  107  ;. 
Closing  communications  between  their  sewers  and  private  drains,  80, 
closing  polluted  wells,  &c.,  150;  Communication  pipes  for  water  supply, 
136,  866;  Disinfection  of  premises,  115,  232;  Drainage  of  undrained 
house,  84 ; Fencing  holes  and  dangerous  buildings,  882, 883  ; Numbering 
houses,  876  ; Paving  private  street,  296  ; Providing  privies,  ash-pits,  &c., 
101,  or  water  supply,  136  ; Purification  of  unhealthy  house,  115  ; Removal, 
of  building  over  sewer,  or  under  carriage  way,  87,  of  filth,  120,  of  works 
executed  in  contravention  of  bye-laws,  359;  Projections  from  houses, 
877  ; Securing  ruinous  buildings,  881 ; Sewers  for  joint  use  of  undrained 
houses,  84;  Whitewashing  house,  115;  Works,  under  Towns  Improve- 
ment Clauses  Act,  363 — see  also  District  council , Local  board , Dural 
authority , Dural  district  council , Urban  authority , Urban  district  council. 

Hoard — Accounts  of,  general  order  of  local  government  board, 

1773 — Boundaries  of  district  of,  how  settled,  620,  626 — Burial  board 
powers  exerciseable  by,  771,  772 — Chairman  of,  731,  to  be  summoning 
officer  of  meetings  of  owners  and  ratepayers,  753  ; provisions  as  to  chair- 
man applied  to  guardians  and  district  councils,  1677 — Constitution  of, 
by  order  of  local  government  board,  on  resolution  of  owners  and  rate- 
payers, 619,  objection  to,  621,  provisional  order  for,  619 — Definition 
of,  6 — Disqualification  of  members  of,  747,  1279 — Dissolution  of, 
by  local  government  board,  617 — Election  of,  41,  736;  Corrupt  and 
Illegal  Practices  Act  applied  to,  1263 — Financial  statements  of,  memo- 
randum of  local  government  board  as  to,  1800 — Incorporation  of,  40 
— Meetings  of;  Annual  meeting,  466,  733;  First  meeting,  733;  Regu- 
lations as  to,  may  be  made,  728;  Schedule  of  rules  as  to,  728,  applied 
to  guardians  and  rural  and  urban  district  councils,  1677;  Voting  at, 
732 — Minutes  of  proceedings  of,  732 — Name  of,  41,  change  of  name, 
687,  name  changed  to  urban  district  council,  1620 — Proceedings  of,  728, 
vacancies  not  to  invalidate  proceedings  of,  732  ; provisions  as  to  pro- 
ceedings applied  to  guardians  and  district  councils,  1677 — Property- 
vested  in,  49  ; debts,  &c.,  transferred  therewith,  49 — Quorum  of,  729 
— Saving  for  boards  constituted  under  Public  Health  Act,  1848,  721 — 
— Transfer  of  powers,  &c.,  of,  to  council  of  new  borough,  685 — con- 
stituted Urban  sanitary  authority  of  their  district,  37,  where  the  district 
was  wholly  or  partly  coincident  with  a borough  or  Improvement  Act 
district,  37,  38 — see  also  Local  government  district , County  district , 
Urban  district. 

of  Health — for  Aldershot,  721 — of  Main  sewerage 

district,  borrowing  money  by,  549 — Meaning  of,  9,  35 — Order  in  council 
constituting  board  a burial  board,  772 — Saving  for  constitution  of,  721  , 
— for  Woolwich,  721. 

Financial  Year — Meaning  of,  1372. 
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Government  Act,  1888,  1326 — Adjustment  of  property,  &c., 

of  councils  and  authorities,  13  68 — Alteration  of  borough,  counties, 
and  electoral  divisions,  1362  ; of  county  districts,  1364;  scheme  in  con- 
nection with  alterations,  1366 — Application  of  Act,  to  city  of  London, 
1358;  to  county  boroughs,  1352  ; to  metropolis,  1358  ; to  quarter  sessions 
boroughs,  1354,  1356;  to  separate  commission  boroughs,  1355;  to 
special  counties  and  liberties,  1359 — Arbitration,  as  to  adjustment  of 
property,  &c.,  1368  ; as  to  main  roads,  1331,  1332;  regulations  as  to  arbi- 
tration by  local  government  board,  1369 — Bicycles,  regulations  for, 

1374 —  Borough  charter,  notice  of  petition  for,  1363 — Boundaries, 
136 r,  alteration  of,  by  provisional  order,  1362;  reports  of  boundary 
commissioners,  1361 — Bridges,  adoption  of,  by  county  council,  1330  ; 
maintenance  of,  13 28— Bye-laws,  county  council  may  make,  1341 — 
Committees,  proceedings  of,  1374 — Compensation  to  existing 
officers,  1379 — Contract  with  highway  authority  for  maintenance  of 
main  road,  1331 — Contribution  of  county  council  to  cost  of  main- 
tenance, &c.,  of  highway,  1332,  of  main  road,  1331 — County  boroughs, 
amalgamation  of,  1363;  application  of  Act  to,  1352;  constitution  of, 
1351 — County  council,  transfer  of  powers,  &c.,  to,  from  justices,  1330, 
from  quarter  sessions,  1326 — Declaration  of  main  road,  when  to  take 
effect,  1332 — Definitions,  1376 — Delegation  of  powers  by  county 
council,  1350 — Drains,  use  of,  for  main  road,  1331 — Exchequer 
contribution  account,  1344,  distribution  of,  1345,  distribution  of  surplus 
of,  1345 — Inquiries,  1375 — Inspector  of  nuisances,  grant  towards 
salary  of,  1347 — Isle  of  Wight,  maintenance  of  roads  in,  1337 — Joint 
committees,  appointment  of,  1373 — Land  may  be  acquired  by  county 
council,  1371 — Local  Act  maybe  amended  by  scheme  or  order,  1367 
— Local  financial  year,  1372 — Local  Government  Board  to  have 
powers  of  treasury  under  Municipal  Corporations  Act,  1371 — Local 
grants  to  be  made  by  county  council,  1346 — Local  taxation  licenses, 
1343 — Main  roads,  Claim  of  urban  authority  to  retain,  1331 ; Drainage 
of,  r3 3 1 ; Lighting  of,  1332  ; Maintenance  of,  by  county  council,  1331 ; in 
Metropolis,  1358,  1359;  Obstructions  on,  to  be  removed  by  county  council, 
1331;  Payment  by  county  council  towards  cost  of  maintenance  of,  by 
urban  authority,  1331 ; in  Quarter  sessions  boroughs,  1354,  1356;  Saving 
for  liability  to  repair,  1376;  Vesting  of,  in  county  council,  133 1 — Medical 
officer  of  health,  appointment  of,  by  county  council,  1341 ; qualification 
of,  1342  ; reports  of,  to  be  sent  to  county  council,  1342  : salary  of,  grant 
towards,  1347 — Metropolis,  application  of  Act  to,  1358 — Parlia- 
mentary costs  incurred  by  county  council,  1341 — Poor  law  union  in 
two  counties,  1365,  1366 — Probate  duty,  1344 — Provisional  orders, 

1375 —  Quarter  sessions  boroughs,  application  of  Act  to,  1354,  1356 — 
Racecourse  Licensing  Act,  application  of,  1328 — Report  of  county 
surveyor  as  to  main  road,  1331,  1332 — Representation  by  county 
council  to  local  government  board  as  to  enforcement  of  Public  Health  Act, 
1343 — Rivers  Pollution  Prevention  Act,  county  council  may  contribute 
to  cost  of  enforcing,  1341,  may  enforce,  1340;  joint  committee  for  enforc- 
ing, 1341 — Roadside  waste,  assertion  of  right  to  use  of,  1331 — Saving 
for  bye-laws,  charters,  &c.,  1381 — Schemes  in  connection  with  alteration 
of  areas,  1366 — Separate  commission  of  the  peace,  borough  having,  1355 

% — Sewers,  use  of,  for  main  roads,  1331 — South  Wales,  county  roads 
‘boards  in,  superseded,  1338,  1339;  maintenance  of  roads  in,  1338  ; Turn- 
pike Acts  in,  1338,  1339 — Special  case  on  question  as  to  transfer,  1351 — 
Transfer  of  powers  to  county  council,  from  justices,  1330,  from  quarter 
sessions,  1326;  of  powers  under  local  Act,  1329;  construction  of  Acts 
relating  to  powers  transferred,  1372  ; provisions  as  to  powers  transferred, 
1350. 


1894,  1587 — Accounts  of  district  and 

parish  councils,  1676;  audit,  1676 — Adjustment  of  property  and  lia- 
bilities, 168 r — Adoptive  Acts;  Adoption  of,  by  parish  meeting,  1594, 
1695,  in  urban  district,  1679,  1680;  Alteration  of  areas  under,  1673; 
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LOCAL  Government  Act,  1894 — continued. 

Execution  of,  by  parish  council,  1595;  Incidence  of  rates  under,  j 595, 
1673  ; Joint  committee  for  execution  of,  1673 ; Meaning  of,  1594, 
1595  ; Transfer  of  powers  of  existing  authorities  under,  1595,  1673, 1679 
— Allotments,  hiring  of  land  for,  1601,  powers  of  parish  council  with 
respect  to,  1593, 1596,  x 5 99,  i6or,  purchase  of  land  for,  1597 — Appointed 
day  defined,  1693 — Areas  and  boundaries,  1646-1655  ; power  of  county 
council  to  make  provisions  consequential  on  division  of  area  by  Act,  1682 
— Assistant  overseer,  appointment  of,  1.591,  1612,  1613,  1638,  1642, 
when  to  be  cleric  to  parish  council,  1610,  when  to  be  an  officer  of  parish 
council,  1690 — Auditors  in  London,  1637,  1659 — Borough,  name  of 
corporation  of,  not  altered,  1620 — Boundary  orders,  county  council  to 
make,  when  necessary,  1646 — Burial  ground,  closed,  maintenance  of, 
1592 — Chairman  of  district  council  to  be  justice  of  the  peace,  1621 — 
Charities,  1606,  determination  of  questions  as  to,  1682 — Church- 
wardens, when  net  to  be  ex  officio  overseers,  1592,  1639,  powers,  &c.,  of, 
transferred  to  parish  council,  1592 — Committees  of  parish  and  district 
councils,  1675 — County  district,  meaning  of,  1620, 1621 — Definitions, 
1686 — District  boards  in  London,  application  of  certain  provisions  of 
Act  to,  1638  ; repeal  of  enactments  as  to  disqualifications,  1667 — District 
council,  employment  of,  as  agents,  by  county  council,  1680,  meaning  of. 
1620,  i62r,  protection  of  public  rights  of  way,  &c.,  by,  1633,  sanitary 
authority  to  be,  1620 — Documents,  custody  of,  1610,  i6ir — Elec- 
tions; Application  of  enactments  to,  1668  ; County  council  may  direct 
holding  of,  1669  ; Expenses  of,  1669, 1671 ; of  Guardians,  1615  ; of  Parish 
■councillors,  1589,  1668,  1670;  of  Rural  district  councillors,  1624;  Tran- 
sitory provisions  as  to  first  elections,  1688  ; of  Urban  district  councillors, 
1623 — Existing  officers,  1690,  compensation  to,  1691 — Footpaths, 
parish  council  may  undertake  maintenance  of,  1606 — Grouping  of 
parishes,  1587,  1653  ; grouping  order  does  not  require  confirmation,  1654; 
dissolution  of  group,  1653,  1654;  name  of  group,  1675 — Guardians; 
Additional  members,  1616;  Application  to,  of  enactments  as  to  accept- 
ance of  office,  casual  vacancies,  and  re-eligibility,  1669  ; Chairman,  1616, 
1677;  in  County  boroughs,  1637;  Disqualifications,  1658;  Elections, 
1615,  first  elections,  1688;  under  Local  Acts,  1678  ; in  London,  1637; 
Meetings  of,  1677;  Number  of,  1678;  in  Oxford,  1678;  Qualification 
of,  1615;  Resignation  of,  1669;  Retirement  of,  1615,  1678;  Term  of 
office  of,  1615  ; Transfer  of  powers  of,  as  to  parish  property,  to  parish 
council,  1592;  Vice-chairman  of,  1616,  1677 — Highways,  Contribu- 
tions by  county  council  to  expenses  of,  may  be  made  conditionally,  1625  ; 
Excluded  part  of  parish  not  to  be  part  of  urban  district  for  purposes  of, 
1625  ^Expenses  of  rural  district  council,  1636  ; Order  for  stopping  up, 
diverting,  or  declaring  unnecessary,  not  to  be  made  without  consent  of 
district  and  parish  council,  1605,  or  parish  meeting,  1613;  Powers  in 
relation  to,  transferred  to  rural  district  council,  1625,  postponement  of 
transfer,  1625,  1693;  Repairable  ratione  tenurse,  repair  of,  by  district 
council,  1625 — Joint  committees  of  parish  and  district  councils,  1676 
Land,  acquisition  of,  for  allotments,  1597,  1601;  for  parish  council 
purposes,  1597 — Local  inquiries,  1683 — Metropolitan  vestry,  appli- 
cation of  certain  provisions  of  Act  to,  1637,  1669 — Overseers,  appoint- 
ment of,  1591,  1612,  1638,  1639,  1672,  1695,  1696;  powers,  &c.,  of,  trans- 
ferred to  parish  council,  1592 — Parish,  definition  of,  1686,  divided  by 
Act,  1587,  1646,  1649 — Parish  council;  Acceptance  of  office  by 
councillors,  1696;  Accounts  of,  1676;  Acquisition  of  land  by,  for 
allotments  by  hire,  1601,  for  buildings  and  recreation  grounds,  1596; 
Appearance  of,  in  legal  proceedings,  1697;  Appointment  of  overseers  and 
assistant  overseers  by,  1591 ; Borrowing  by,  1605  ; Casual  vacancy  on, 
1668,  1696;  Chairman  of,  see  Chairman ; Clerk  of,  1610,  1690;  Com- 
mittee of,  1675  ; Complaint  by,  on  default  of  district  council,  1610,  1634  ; 
Consent  of,  to  stopping  up  or  diversion  of  highway,  1605  ; Continuance 
in  office  of  retiring  councillors  in  case  of  failure  to  elect,  1668  ; Delega- 
tion of  powers  of  district  council  to,  1609;  Disqualifications,  1658; 
Dissolution  of,  1653,  1654;  Election  of,  1589,  1668,  in  wards,  1612; 


90  Index. 

LOCAL  Government  Act,  1894 — continued. 

Establishment  of,  1587,  1653, 1654,00  alteration  in  urban  district,  1675  ; 
Expenses  of,  1604;  Incorporation  of,  1589;  Lapse  of,  1668;  Meetings 
of,  1589,  1696;  Number  of  councillors,  1588;  Powers  of,  as  to  adoptive 
Acts,  1595,  charities,  1606,  custody  of  parish  documents,  1611,  mis- 
cellaneous powers,  1596;  Powers  transferred  to,  of  allotment  managers, 
&c.,  1593,  of  churchwardens,  1592,  of  guardians  as  to  sale,  &c.,  of  parish 
property,  1592,  of  overseers,  1592,  of  vestry,  1592;  Powers  of,  may  be 
conferred  on  other  authorities,  1638  ; Proceedings  of,  1696 ; Qualifica- 
tion of  councillors,  1588  ; Quorum  of,  1696 ; Re-eligibility  of  councillors, 
1668 ; Repair  of  footpath  by,  1606  ; Representation  by,  as  to  allotments, 
1593,  under  Housing  of  the  Working  Classes  Act,  1593  ; Resignation  of 
councillors,  1668 ; Retirement  of  councillors,  1589 ; Rural  district 
council  to  act  as,  in  certain  cases,  1647  5 Term  of  office  of  councillors, 
1588;  Transfer  of  property  to,  1592,  by  trustees,  1606;  Treasurer  of, 
1610;  and  see  Parish  council — Parish  meeting;  Application  by,  for 
dissolution  of  parish  council,  1654,  of  group  of  parishes,  1653,  1654,  of 
school  board,  1673  ; for  establishment  of  parish  council,  1653,  1654,  of 
school  board,  1673  ; for  grouping  of  parishes,  1653 ; Assembly  of,  1588, 
1612,  1657,  annual,  15 88, convention,  1658,  hours  of,  1588, notice  of,  1672, 
1695  ; Chairman  of,  1588,  1612,  1658,  incorporation  of  chairman  and 
overseers,  1613,  and  see  Chairman ; Consent  of,  to  expenditure  by  parish 
council,  1604,  to  sale  of  land  by  parish  council,  1596;  Constitution  of, 
1588;  Discussion  of  parish  affairs  by,  1695;  Expenses  of,  1604;  for 
Part  of  parish,  1672;  Poll  consequent  on,  1588,  1669,  demand  of  poll, 
1695  ; Powers  of,  under  adoptive  Acts,  1594,  1595,  as  to  charities,  1606, 
1607,  as  to  diversion,  &c.,  of  highways,  1605,  where  there  is  no  parish 
council,  1612,  1613  ; Powers  of  parish  council  may  be  conferred  on,  1613  ; 
Powers  transferred  to,  of  owners  and  ratepayers,  1672,  of  vestry,  1612; 
Proceedings  of,  1695 ; Service  of  notices  on,  1696  ; see  also  Parish 
meeting — Parish  property,  1592,  1613,  1673 — Parochial  electors, 
meaning  of,  1588,  1655,  1686;  married  women  may  be,  1655  ; register 
of,  1655 — Poll  consequent  on  parish  meeting,  1588,  1669,  1672,  1695 — 
Protection  of  rights  of  way,  &c.,  1633 — Publication  of  notices,  1672 
— Recreation  ground  may  be  transferred  to  parish  council,  1606 — 
Repeal  of  Acts,  1694,  schedule  of  repealed  Acts,  1698 — Rooms  in 
schools,  &c.,  use  of,  for  meetings,  1589 — Rural  district  divided  by 
county  boundary,  1624,  1651 — Rural  district  council;  Accounts  of, 
1676;  Administration  of  affairs  of  small  adjoining  district  by,  1624; 
Application  to,  of  enactments  as  to  acceptance  of  office,  casual  vacancies 
and  re-eligibility,  1669;  Areas  for  election  of  councillors,  1624,  1678; 
Chairman  of,  1624,  1677 ; Committees  of,  1675  ; Complaint  to  county 
council  on  default  of,  1610,  1634 ; Consent  of,  to  diversion,  &c.,  of  high- 
way, 1605  ; Constitution  of,  1624;  Delegation  of  powers  to  parish  council, 
1609;  Disqualification  of  councillors,  1658;  Election  of,  1624,  1668, 
first  election,  1688;  Expenses  of,  1636;  Guardians,  rural  district  coun- 
cillors to  be,  1624 ; Highway  powers  to  be  transferred  to,  1625,  additional 
highway  powers,  1625,  postponement  of  transfer  of  powers  to,  1625, 
repair  of  ratione  tenurse  highways  by,  1625  ; Incorporation  of,  1624; 
Lapse  of,  1677  ; Meetings  of,  1677;  Name  of,  1624;  Nomination  of  coun- 
cillors by  local  government  board,  1624;  Number  of  councillors,  1624 ; 
to  be  Parish  council  in  certain  cases,  1647;  Proceedings  of,  1677; 
Qualification  of  councillors,  1624;  Eesignation  of  councillors,  1669; 
Retirement  of  councillors,  1624 ; Rural  sanitary  authority’s  powers 
transferred  to,  1625  ; Term  of  office,  1624;  Urban  powers  may  be  con- 
ferred on,  1625  ; Vice-chairman  of,  1677 — Rural  parish,  every  parish 
in  rural  district  to  be,  1587 — Savings  for;  Affairs  of  the  church, 
3:592,  1596,  1611,  1612;  Aldershot  local  board,  1678;  Bye-laws,  1694; 
Charities,  ecclesiastical,  1592,  1596,  1606,  1607,  1611,  1612,  recently 
founded,  1607  ; Contracts,  1694;  County  boroughs,  1646  ; Current  rates, 
1693;  Debts  and  liabilities,  1694;  Duties  of  district  councils,  1596; 
Elementary  schools,  1681;  Existing  debts  and  securities,  1694;  Im- 
provement commissioners  with  powers  in  relation  to  harbour,  1680; 
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Legal  proceedings,  1693 ; Local  Acts,  applicable  to  guardians,  1678,  in 
urban  district,  1694;  Oxford  board  of  guardians,  1678  ; Powers  of  local 
government  board,  as  to  proceedings  of  guardians,  1677,  as  to  alteration 
of  union,  1647 — Scilly  Islands,  1686 — Sundays,  acts  required  to  be 
done  on,  1683 — Transfer  of  powers,  &c.,  effect  of,  1681,  questions  as  to, 
may  be  submitted  to  tbe  Court,  1682  ; Transfer  to  county  council  of 
powers  of  rural  district  council,  1610, 1634,  consequences  of  such  transfer, 
1680;  Transfer  to  district  council  of  certain  powers  of  justices  as  to 
emigrant  runners,  fairs,  game  dealers,  gangmasters,  infant  life  protection, 
passage  brokers,  pawnbrokers,  petroleum,  1635,  of  powers  of  quarter 
sessions  as  to  knackers’  licenses,  1635,  transfer  of  sucb  powers  to  county 
borough  council,  1638 — Transitory  provisions  as  to  first  elections, 
&c.,  1688 — Trustee  of  land  held  for  parish  may  transfer  it  to  parish 
council,  1606 — Urban  district  council ; Accounts  of,  1676  ; Adoption 
of  adoptive  Acts  subject  to  approval  of,  1679,  1680 ; Application  to, 
of  enactments  as  to  acceptance  of  office,  casual  vacancies,  re-eligi- 
bility  and  resignation,  1669;  Chairman  of,  1677;  Committees  of,  1675  ; 
Constitution  of,  1623  ; Disqualification  of  councillors,  1658  ; Election  of, 
1623,  first  election,  1688  ; Ex  officio  members  abolished,  1623  ; Expenses 
of,  in  execution  of  additional  powers,  1636;  Identity  of,  with  urban 
sanitary  authority,  1614,  1694;  Local  government  board  may  confer 
appointment  of  overseers,  and  powers  of  parish  council  on,  1638,  and 
powers  of  vestry  as  to  rating  owners,  1645  ; Meetings  of,  1677;  Pro- 
ceedings of,  1677  ; Qualification,  1623  ; Retirement  of  councillors,  1623  ; 
Term  of  office,  1623  ; Transfer  of  powers  under  adoptive  Acts  to,  1679  ; 
Vice  chairman  of,  1677 — Urban  sanitary  authorities  to  be  called 
urban  district  councils,  162c — Woolwich,  application  of  Act  to,  1637, 
1667,  1669. 


, 1897 — Date  of  annual  assembly  of  parish 

meeting,  1695 — Residential  qualification  of  parish  councillor,  1589. 

Acts — Definition  of,  769. 

— Board — Act  of  1871,  952;  Appointment  of 

officers,  953;  Constitution  of  board,  953;  Construction  of  Acts  and 
documents  referring  to  poor  law  board,  &c.,  954;  Establishment  of 
board,  952;  List  of  statutory  powers  transferred,  954;  President  may 
sit  in  parliament,  953;  Returns  to  be  sent  to  board,  954:  Seal,  &c.,  of 
board,  953  ; Secretary  may  sit  in  parliament,  953  ; Transfer,  of  officers 
to  the  board,  953;  of  powers,  &c.,  to  the  board,  952 — Accounts  of 
local  authorities  to  be  made  up  in  such  form  as  may  be  fixed  by,  1676 — 
Annual  reports  to,  472,  see  Local  government  board , returns  to — Appeal 
to;  against  Apportionment  of  expenses,  by  overseers,  525;  Boundary 
order  of  county  council,  1364;  Decision  of  county  council  as  to  com- 
pulsory acquisition  of  land,  1598,  of  local  authority  as  to  expenses,  608  ; 
Disallowances  by  auditors,  556,  559,  1792;  Joint  committee’s  order 
as  to  number,  &c.,  of  guardians  or  rural  district  councillors,  1678; 
Requirement  to  provide  water  supply  for  house,  1098 ; Resolution  for 
constituting  local  government  district,  621 — Appointment  by;  of 
Arbitrator  under  Housing  of  the  Working  Classes  Act,  1478,  under  Local 
Government  Act,  1888,  1368;  Auditors  and  assistant  auditors,  1125; 
Inspectors,  642,  953,  inspectors  of  alkali  works,  1150,  1152,  inspectors 
under  Rivers  Pollution  Act,  1054;  Officers,  953;  Secretaries,  953; 
Umpire,  on  neglect  of  arbitrators,  422  — Approval  of,  see  Local 
government  board , sanction  of — Arbitration  by,  as  to  main  road  con- 
tributions, 133  r,  1369 — Borough  scheme  made  by  committee  of  privy 
council  on  grant  of  new  charter  to  be  referred  to,  1196;  scheme  may 
be  made  by,  in  case  of  an  ancient  borough  not  under  the  Municipal 
Corporations  Act,  641,  686 — Borrowing  by  local  authorities  may  be 
sanctioned  by,  534;  determination  of,  as  to  works  of  which  cost  should 
be  spread  over  term  of  years,  537;  objection  by,  to  loan  under  General 
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Pier  and  Harbour  Act  being  charged  on  rating  'authority,  1217;  recom- 
mendation of  loan  by,  to  public  works  loan  commissioners,  547  ; see  also 
Loans — Bye-laws  to  be  approved  by,  under  Baths  and  Wash-houses 
Act,  834,  under  Municipal  Corporations  Act,  443,  1169,  under  Public 
Health  Act,  165,  440;  approval  does  not  preclude  inquiry  into  validity 
of  bye-law,  434;  model  bye-laws,  433 — Certificates  of,  as  to  annual 
grant  under  Agricultural  Pates  Act,  1727,  1728 — Charges  for  com- 
pulsory water  supply,  when  to  be  fixed  by,  136,  1096,  1100 — Confir- 
mation by,  of  order  of  county  council  altering  county  district  or  parish, 
1364,  for  compulsory  acquisition  of  land,  1598 — Consent  of,  see  Local 
government  board , sanction  of — Correspondence  with,  how  to  be  con- 
ducted, 467 — not  a Court,  610 — Dairies,  cowsheds,  and  milkshops 
orders  may  be  made  by,  1280,  order  made  by,  1797  — Defaulting 
authority  may  be  compelled  to  perform  its  duty  by,  65 1,  certificate  of 
expenses  incurred,  657;  default  in  relation  to  nuisances,  206;  recovery 
of  costs  incurred,  656 — Determination  by,  of  questions,  as  to  consti- 
tution of  joint  committee  of  county  council,  1647,  of  joint  committee  for 
execution  of  Burial  Acts,  r 74  r ; as  to  main  roads,  1331,  1332, 1336, 1725; 
as  to  use  of  rooms  of  guardians  by  rural  district  council,  1677,  of  rooms 
maintainable  out  of  local  rates  for  parochial  purposes,  1590 — Equitable 
jurisdiction  of,  on  appeals  against  disallowances,  560 — Inquiries  may 
be  ordered  by;  as  to  Application  of  loans,  1018  ; under  Borough  Funds 
Act,  969;  under  Canal  Boats  Act,  1274;  under  Gas  and  Waterworks 
Facilities  Act,  974,  975  ; under  Housing  of  the  Working  Classes  Act, 
1462, 1463,  1477,  1491 ; under  Local  Government  Acts,  1362,  1364,  1375, 
1598,  1683;  under  Public  Health  Act,  640,  cost  of  inquiries,  641;  see 
also  Local  inquiry — Inspectors  of ; Appointment  of,  642, 953  ; Attend- 
ance of,  at  meetings  of  certain  local  authorities,  47  2 ; Powers  of,  642, 
under  Eivers  Pollution  Prevention  Act,  1054 — Instructions  and  memo- 
randa of;  as  to  Allotments,  1809;  Ambulances,  1757  ; Appeals  against 
disallowances,  1792  ; Appointment  of  inspectors  of  nuisances  or  medical 
officers  of  health  for  several  districts,  436;  Certificates  for  exemption 
from  inhabited  house  duty,  1824,  1847 ; Cholera,  1872  ; Commons,  1888; 
Correspondence,  467;  Dairies,  cowsheds,  and  milkshops,  1799,  1815; 
Epidemic  diseases,  1875;  Expenses  of  periodicals,  1 79 1 ; Financial  state- 
ments, 1800;  Hospital  accommodation,  1754,  1885;  Mortuaries,  260; 
Notification  of  infectious  diseases  by  medical  officers,  1819;  Parochial 
committees,  their  powers  and  duties,  47 1 ; Pleasure  boats  and  vessels, 
390;  Provisional  orders,  and  mode  of  applying  for  them,  201  r,  2016, 
2018;  Registrar’s  returns,  1772;  Rights  of  way  and  Roadside  wastes, 
1888;  Slaughter-house  bye-laws,  884;  Small-pox,  1807 — Loans,  under 
official  sanction  of,  1004 — Local  inquiries  by,  see  Local  inquiry — 
Medical  officer  of,  his  salary,  &c.,  775  ; medical  officers,  when  subject 
to,  454 — Metropolitan  sick  asylum  districts  may  be  formed  by,  248 — 
Mortuaries  to  be  provided  on  requisition  of,  259 — Nomination  of 
additional  members  of  rural  district  council  by,  43,  44 — Nuisances, 
from  alkali  works,  complaint  to,  1154 ; from  noise  of  steam  whistles,  &c., 
revocation  by,  of  permission  from  local  authority  to  use  such  whistles, 
«fec.,  184;  on  ships,  powers  in  respect  of,  212 — Officers  formerly  under 
control  of,  transferred  to  the  board,  775. 

Order  of — as  to  Abatement  of  nuisances 

at  the  instance  of  police  officer  on  default  of  local  authority,  206 — 
Accounts,  of  improvement  commissioners,  1773,  of  local  boards,  1773? 
of  joint  committees,  1893,  1907,  of  parish  councils,  parish  meetings  and 
rural  district  councils,  1893 — under  Agricultural  Rates  Act,  1729, 
1730 — Application  of  money  raised  by  loan  to  purposes  for  which  it 
was  advanced,  1094,  costs  of  the  inquiries,  1158,  enforcement  of  such 
orders  by  mandamus,  1095 — Appointment,  of  analyst,  983 ; of  over- 
seers, &c.,  by  authorities  in  urban  district,  1638,  specimen  orders,  2021, 
2024 — Boundaries,  of  districts,  626,  of  divided  parishes,  12,  13,  of 
places  having  no  known  or  defined  boundary,  620;  as  to  procedure  for 


Index. 


93 


LOCAL  Government  Board — continued. 

alteration  of  boundaries,  1820 — Canal  boats,  1759 — Certificates  under 
Infectious  Disease  Notification  Act,  1817 — Cholera,  1909 — Combina- 
tion of  local  authorities  for  purposes  of  provisions  as  to  epidemics,  259 — 
Compensation  of  officers  for  loss  of  office,  684,  685,  of  persons  appeal- 
ing to  the  board,  609 — Compulsory,  hiring  of  land  for  allotments,  1603, 
1895  5 purchase  of  land  for  allotments  or  purposes  of  parish  council,  1599. 
1899,  of  land  for  allotments  in  county  borough,  1904 — Constitution  of 
joint  committee  forj  purposes  of  Burial  Acts,  1741 ; of  local  government 
district,  on  resolution  of  owners  and  ratepayers,  619,  validity  of  the  resolu- 
tion to  be  settled  by  the  board,  621,  commencement  of  the  order  to  be 
specified,  622,  petition  against  the  resolution,  621 ; constitution  of  port 
sanitary  authority,  1278 — Costs  of  appeals  and  local  inquiries,  641 — 
Dairies,  cowsheds,  and  milkshops,  1280, 1797 — Defaulting  local  autho- 
rity, enforcement  of  duty  of,  651,  expenses  of  performing  duty  of,  656, 
levy  of  such  expenses,  65  7 — Demand  note  for  poor-rate,  1604 — Dissolu- 
tion of  special  drainage  district,  618 — under  Divided  Parishes  Acts, 
12,  effect  of  order,  165c — Election  of  guardians,  1998,  of  rural  district 
councillors,  1975,  of  urban  district  councillors,  1924;  of  other  authori- 
ties, 1668-1670;  scale  of  expenses,  1879;  and  see  Guardians  election 
order,  Rural  district  councillors  election  order , Urban  district  councillors 
election  order — under  Factory  and  Workshop  Act,  prescribing  form, 
1870 — Pees  to  be  paid  to  clerk  of  peace  for  taxing  costs,  563 — Hospi- 
tals to  be  transferred  by  guardians  to  rural  authority,  250 — under 
Housing  of  the  Working  Classes  Act,  prescribing  forms,  1825 — under 
Infectious  Disease  Notification  Act,  prescribing  form  of  certificate, 
1817 — Inspector  of  nuisances,  duties,  &c.,  of,  in  rural  district,  1837, 
in  urban  district,  1828 — Loans  by  county  council  to  parish  council, 
1605 — Local  government  conferences,  1846,  1915 — under  Margarine 
Act,  as  to  registration  of  manufactories,  1805 — Medical  officer  of  health, 
duties,  &c.,  of,  in  rural  district,  632,  1837,  iu  urban  district,  1828 — 
Mortuary  to  be  provided  by  local  authority,  259 — Nomination  of 
members  of  rural  authority,  43,  44 — Notification  of  appointment  of 
overseers,  1672 — Parish  council  powers  conferred  on  other  authorities, 
1638 — Plague  on  ships,  1909 — Poor  law  union  iu  two  counties,  1365, 
1366 — Port  sanitary  authority’s  powers  under  Infectious  Diseases  Pre- 
vention Act,  1737 — Precepts  for  expenses  of  parish  council,  1604,  of 
parish  meeting,  1614 — Proceedings,  under  Rivers  Pollution  Act,  1048 — 
Provisional  orders  under  Gas  and  Waterworks  Facilities  Act,  1848 — 
Quarantine,  ships  in,  252,  1909 — Reservoir  to  be  constructed  by 
local  authority,  129 — Riparian  authority,  exemption  of,  from  contribu- 
tions to  expenses  of  port  sanitary  authority,  636 — Rural  authority 
invested  with  urban  powers,  623,  624,  1433,  1625,  with  urban  powers 
under  Private  Street  Works  Act,  1558,  with  urban  powers  with  respect  to 
scavenging,  109 — Scavenging  and  cleansing  by  local  authority,  109 — 
Settlement  of  differences  arising  from  alteration  of  areas,  623,  from 
communication  of  sewers  of  adjoining  district,  91,  from  transfer  of  powers, 
660 — Sewage  works  without  the  district  of  the  local  authority,  100 — 
Special  expenses  of  rural  authority,  525 — Stock  issued  by  urban  autho- 
rity, 1454,  1851, 1919 — Turnpike  roads,  assessment  of  debts  of  trust  on 
adoption  of  road  by  highway  authority,  279,  tolls  not  to  be  taken  within 
urban  district,  278 — Union  of  districts  for  appointment  of  medical 
officer,  631,  objection  by  local  authority,  631 — Water  supply  to  be 
enforced  by  urban  authority  under  Public  Health  (Water)  Act,  1101 — 
Wheels  of  locomotives,  1923 — Yellow  fever  on  ships,  1909 — see  also 
Local  government  board  provisional  orders. 

Orders  of;  Authentication  of,  953;  Cer- 
tiorari for  removal  of,  776;  Commencement  of,  622;  Disobedience  to, 
776 ; Finality  of,  641 ; Forgery  of,  256  ; General  provisions  as  to,  622  ; 
Proof  of,  256;  Publication  of,  641,  776 — Petitions  to,  for  compulsory 
powers,  413  ; see  also  Petitions — Port  sanitary  authority’s  expenses  to  be 
apportioned  by,  635 — Powers  of  county  council  as  to  boundaries,  when  to 
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be  exercised  by,  1648,  1653 — Powers  transferred  from,  to  board  of  agri- 
culture, 1525 — Powers  transferred  to;  of  Board  of  trade  under  Alkali 
Act  and  Metropolis  Water  Acts,  774 ; of  Privy  council  under  Contagious 
Diseases  (Animals)  Act,  1280,  under  Customs  Consolidation  Act,  1734, 
under  Diseases  Prevention  and  Vaccination  Acts,  955;  of  Secretary  of 
state,  954,  under  highway  and  turnpike  Acts,  775,  under  local  Acts,  774  ; 
of  Treasury  under  Municipal  Corporations  Act,  1371 — Provisional 
orders  of ; for  Alteration,  of  Act  confirming  a provisional  order,  644, 
of  area  of  district,  617,  of  borough,  county,  or  electoral  area,  1362,  of 
local  Act,  658;  Confirmation  of,  644;  for  Constitution,  of  joint  board, 
626,  of  joint  port  sanitary  authority,  633,  of  local  government  district, 
619,  of  port  sanitary  authority,  633,  1278,  order  constituting  temporary 
port  authority  may  be  renewed,  633  ; Costs  of,  649 ; for  Dissolution,  of 
district,  617,  of  improvement  Act  district  in  a borough,  617,  joint  sewer- 
age board  or  main  sewerage  district,  693,  of  special  drainage  district, 
618;  Dividing  district  into  wards,  619;  for  Exemption  in  local  Act 
not  to  apply  to  general  district  rate,  493  ; under  Gas  and  Water  Works 
Facilities  Acts,  364,  937,  974;  General  district  fund  and  rate  to  be 
established,  478 ; Improvement  scheme  under  Housing  of  the  Working 
Classes  Act,  1461;  Regulations  as  to,  643;  Repeal  of  local  Act,  658; 
Union  of  districts,  626;  Works  to  be  executed  to  prevent  nuisance 
from  noxious  gases  at  cement  and  salt  works,  1 149 — Regulations  of ; 
as  to  Allotments,  model  form,  1811;  Audit  of  accounts,  1125,  1126; 
Boundary  inquiries  and  notices,  1820;  Canal  boats,  1069,  1071,  1273, 
1759;  Cholera,  plague  and  yellow  fever,  245,  1909;  Dairies,  cowsheds 
and  milkshops,  1281;  Epidemic  diseases,  245,  252,  1733;  Expenses  of 
clerk  or  member  of  local  authority  attending  conference,  1846,  1915  ; 
Joint  appointment  of  medical  officer,  454,  456  ; Light  locomotives,  1120: 
under  Agricultural  Rates  Act,  1729,  1730;  under  Gas  and  Water 
Works  Facilities  Acts,  975 — Report  by,  to  parliament,  under  Canal 
Boats  Act,  1274;  under  Local  Government  Act,  as  to  compulsory 
acquisition  of  land,  1603 — Resolutions  of  owners  and  ratepayers  at 
meeting  to  be  sent  to,  755 — Returns  to;  under  Alkali  Works  Act,  by 
inspectors,  1151;  under  Housing  of  the  Working  Classes  Act,  by  local 
authorities,  1480 ; under  Local  Loans  Act,  as  to  sinking  fund,  icoi  ; 
under  Local  Taxation  Returns  Act,  921,  1074,  abstract  of,  to  be  laid 
before  parliament,  922,  need  not  be  made  if  financial  statement  sent 
in,  1125  ; under  Municipal  Corporations  Act,  to  be  made  by  town  clerk, 
554,  1170;  under  Public  Health  Act,  1875,  by  local  authority,  472; 
under  Sale  of  Food  and  Drugs  Act,  by  analysts,  986 — Rural  authority, 
members  nominated  by,  in  certain  cases,  43,  44. 

Sanction  of  ; to  Adoption,  of  Baths 

and  Wash-houses  Acts  by  parish,  827 — Agreement  by  guardians  as  to 
joint  use  of  property,  1681 — Application  of  balance  of  loan  to  different 
purposes,  1158,  of  capital  sum  paid  for  purposes  of  adjustment,  1369, 
1682 — Appointment,  of  deputy  medical  officer,  454,  of  inspector  of 
nuisances  for  several  districts,  454,  of  medical  officer  of  health  for  several 
districts,  454,  of  medical  officer  of  union  as  medical  officer  of  health, 
454 — Borrowing  of  money  by  local  authority,  534,  774,  breach  of 
undertaking  to  obtain  sanction,  405,  duration  of  the  loans,  537,  loans  for 
baths  and  wash-houses,  1077,  loans  under  Local  Loans  Act,  1004,  loans 
to  parish  council,  1605,  loans  under  Public  Libraries  Act,  1552 — Bye- 
laws, 165,  440,  443,  1169 — Change  of  name  of  local  board,  687 — 
Communication  of  sewers  of  adjoining  districts,  91  — Costs  of 
parliamentary  proceedings  being  paid  from  funds  of  governing  body, 
967,  costs  of  local  inquiries  and  provisional  orders,  649 — Lease  of  lands 
by  local  authority,  419 — under  Local  Acts,  substituted  for  sanction  of 
secretary  of  state  or  treasury,  774 — Medical  assistance  being  provided 
for  the  poor,  252 — Name  of  new  local  board,  41 — Port  sanitary  autho- 
rity delegating  powers  to  riparian  authority,  635 — Postponement  of 
transfer  of  highway  powers,  1625 — Proceedings  under  Rivers  Pollu- 
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tion  Act,  1050 — Purchase,  of  premises  for  making  new  street,  329,  of 
undertaking  of  gas  company,  370,  or  of  waterworks,  121 — Regulations 
for  removal  of  infected  persons  from  ships  to  hospital,  238 — Reservoir 
of  more  than  a certain  size  being  constructed,  129 — Rules  with  respect 
to  securities  issued  under  Local  Loans  Act,  1005 — Salaries,  of  clerk 
and  treasurer  of  rural  authority,  452,  of  medical  officers,  454,  of  officers 
of  local  authorities,  454,  of  officers  of  urban  authorities,  444 — Sewer- 
age works,  without  the  district,  100 — Special  drainage  district  being 
formed,  625 — Supply,  of  water  to  adjoining  district,  135,  of  medicine 
for  the  poor,  252 — Surplus  lands  being  held  by  local  authority,  409 — 
Tolls  in  markets,  382 — Voting  by  interested  member  of  local  board,  747. 

Scale  of  election  expenses  may  be 

framed  by,  1669 ; scale  framed  by,  1879 — Special  case  for  opinion  of 
Court  when  it  can  be  stated  by,  429 — Turnpike  trust  debts  may  be 
dealt  with  by,  279. 

Boundaries  Act,  1887, 1361 — Duties  of  com- 
missioners, 1361. 

— (Determination  of  Differences)  Act,  1725 

— Determination  of  differences  as  to  main  roads  by  Local  Government 
Board,  1725. 

District — Alteration  of,  617 — Boundaries 

of,  when  settled  by  local  government  board,  620,  626 — Constitution 
of,  by  provisional  order,  619,  resolution  of  owners  and  ratepayers  for 
constitution  of,  619,  costs  of  resolution,  755,  counter-petition,  and  local 
inquiries  thereon,  621,  local  inquiry  on  dispute  as  to  validity  of  resolu- 
tion, 621 — Definition  of,  6 — Dissolution  of,  617 — Division  of,  into 
wards,  619 — Highway  district  not  to  include,  514,  to  be  deemed  within 
highway  district  for  certain  purposes,  773 — Saving  for  districts  existing 
at  passing  of  Public  Health  Act,  695 — Urban  authority  in,  37,  where 
it  was  wholly  or  partly  coincident  with  a borough  or  improvement  Act 
district,  37,  38 — see  also  County  district , Urban  district. 

(Elections)  Act,  1724 — Removal  of  diffi- 
culties as  to  election,  1724. 

(Joint  Committees)  Act,  1741 — Joint  com- 
mittees for  purposes  of  Burial  Acts,  1741. 

(Stock  Transfer)  Act,  1711 — Definitions, 

1 71 1 — Entry  of  stock  in  new  name,  on  change  of  name  of  authority, 
1711 — Transfer  of  stock  on  transfer  of  right  to  stock,  1711. 

Grants — County  council  to  distribute,  1346, 

Inquiry — under  Borough  Funds  Act,  969 — Canal  Boats  Act, 

1274 — Commons  Act,  1035 — Gas  and  Water  Works  Facilities  Acts, 
974 — Housing  of  the  Working  Classes  Act,  1462,  1463,  1477,  1491 — 
Isolation  Hospitals  Act,  1583,  1586 — Local  Government  Act  as  to 
areas  and  boundaries,  1362,  1364,  1820 ; appearance  of  parish  council  or 
meeting,  1647;  as  to  compulsory  acquisition  of  land,  1598,  1599,  1895, 
1899,  1904;  expenses  of,  1683 — Municipal  Corporations  Act  of  1883, 
as  to  ancient  non-municipal  boroughs,  641 — Public  Health  Act ; as  to 
Borrowing  of  money  by  local  authority,  537;  Boundaries  of  districts, 
620,  626 ; Constitution  of  local  government  district,  621,  622 ; Provi- 
sional orders,  643  ; Purchase  of  lands,  414 ; Reservoirs  exceeding  a 
certain  size,  129;  Sewerage  and  water  works  without  the  district  of 
local  authority,  100 — Rivers  Pollution  Prevention  Act,  1048,  1050. 

Costs  of,  641, 649 — Evidence  at,  642 — Local  govern- 
ment hoard  may  cause  to  be  made,  641 — Powers  of  inspectors  holding, 
642 — Use  of  schoolroom,  &c.,  1589. 

Loans  Act,  1875, 994 — Annuity  certificates,  998 — Borrowing 

powers  under  the  Act,  1005 — Coupons,  1002 — Debentures,  994, 
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debenture  stock,  996 — Definitions,  1006 — Discharge  of  loans,  999, 
1277 — Execution  of  documents,  1003 — Forgery,  1005 — Local  loans 
fund,  to  be  established  by  national  debt  commissioners,  1283,  losses  on, 
may  be  written  off,  1286 — Local  loans  stock  to  be  issued  by  the  treasury, 
1284;  exchange  of  other  stocks  for,  1285 — Loss  of  securities,  1006 — 
Notice  of  trusts,  998 — Official  sanction  to  loans,  1004 — Priority  of 
loans,  998— Receiver  may  be  appointed  on  non-payment,  999— Register 
of  nominal  securities,  1003 — Returns  to  be  made  to  local  govern- 
ment board  as  to  sinking  funds,  ioor — Rules,  1005,  1007,  to  be  approved 
by  local  government  board,  1005 — Sinking  Funds  Act  of  1885,  1277 — 
Stock  certificates,  1002 — Supply  of  documents  by  inland  revenue 
commissioners,  1003 — Transfer  of  nominal  securities,  1007;  composition 
for  stamp  duty  on  transfers,  995,  996 — Transmission  of  nominal 
securities,  1007 — Trustees  may  invest  in  loans,  1004. 

Taxation  Account — Payments  to  and  from,  under  Agricultural 

Bates  Act,  1727,  1730. 

(Customs  and  Excise)  Act,  1890— Grants  to 

county  councils  under,  1509,  balance  of  grant  may  be  applied  to 
technical  instruction,  1508. 

Licenses,  1343. 

Returns  Act — Act  of  1860,  921 ; Act  of  1877,  1074 

— Abstracts  of  returns  under,  to  be  laid  before  parliament,  922 — 
Penalty  for  neglect  to  make  returns  under,  922 — Returns  need  not  be 
made  when  financial  statement  sent  in,  1125 — Transfer  of  powers  of 
secretary  of  state  to  local  government  board,  934. 

Venue — for  Actions,  abolition  of,  1580. 

LOCKS — on  River  opened  in  exercise  of  easement,  704. 

LOCOMOTIVE  Threshing  Engines  Act,  1894— Exemption  of 

engines  near  highways  from  penal  provisions,  1703. 

LOCOMOTIVES — on  Highways,  bye-laws  as  to,  1020,  1021,  licenses 
for,  io2i,  1750;  light  locomotives  exempted  from  restrictions,  1120 — 
Smoke  to  be  consumed  by,  182. 

Act,  1898— Action  of  councils,  1751 — Agricultural 

locomotives,  1730 — Exoneration  of  owner  on  conviction  of  offender, 
1751. — Extraordinary  traffic,  1750  — Interpretation,  1751  — 
Repeals,  1751— Weighing  machines,  1749- 

LOCUS  Standi — of  Local  authority,  to  oppose  private  bills  in  parlia- 
ment, 965. 

LODGER— Meaning  of,  165. 

LODGING-Houses — Bye-laws  as  to,  165,  1485,  1491— Common,  153* 
see  also  Common  lodging-houses — for  Fruit  and  vegetable  pickers,  bye- 
laws as  to,  1162 — Harbouring  thieves  in,  16 1 — for  Hop-pickers,  bye- 
laws as  to,  689 — Letting,  while  infected,  243 — Public,  meaning  of, 
j 6 2— for  Seamen,  bye-laws  as  to,  155— for  Working  classes,  1483, 
definition  of,  T483,  erection  of,  1485,  inspection  of,  1488,  management 
of,  1485,  purchase  of,  1485,  sale  of,  1483,  supply  of  gas  and  water  to, 
1488. 

LONDON — Auditors  in,  application  of  certain  provisions  of  Local 
Government  Act  to,  1637,  1659;  orders  of  local  government  board  as 
to  their  election,  1670 — City,  application  of  Local  Government  Act, 
1888,  to,  1358,  of  enactments  as  to  corrupt  and  illegal  practices  at 
elections,  1262;  extent  of,  5 — District  boards  in,  application  of  Local 
Government  Act,  1894,  to,  1637,  1639,  1659,  1669— Gardens  in,  to  be 
protected  from  encroachment,  923 — Gazette;  Admission  of, in  evidence, 
256  ; Publication  in,  of  investment  of  rural  authority  with  urban  powers, 
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623,  of  notice  of  petition  for  charter  for  new  borough,  1194,  of  orders  of 
local  government  board,  776,  of  regulations  as  to  cholera,  &c.,  245,  256, 
of  scheme  for  new  borough,  1195— Guardians  in,  application  of  Local 
Government  Act,  1894,  to,  1637— Housing  of  the  Working  Classes  Act 
applied  to,  1480, 1481,  1488,  1490— Local  government  board  empowered 
to  confer  powers  on  sanitary  authorities  in,  1639 — Nuisance  existing 
within,  but  arising  without,  21 1 ; where  nuisance  proceeds  from  offensive 
trade,  225 — Open  spaces  in,  may  be  taken  under  control  of  corporation, 
378 — Petroleum  licenses  to  be  "granted  by  corporation  of,  958— Port 
sanitary  authority  in,  636— Public  Libraries  Acts,  how  adopted  in,  1553 
— Sanitary  authorities  in,  211 — Saving  for,  in  Local  Government 
Act,  1894,  1646 — Vestries  in,  application  of  Local  Government  Act, 
1894,  to,  1637,  1639,  1657,  1667,  1669;  and  see  Vestry. 

LORD — Brougham’s  Act,  as  to  interpretation  of  terms,  repeal  of,  1406 — 
Campbell’s  Act,  as  to  trade  in  obscene  books,  904 — High  admiral, 
local  authority  not  to  interfere  with  property  vested  in,  without  consent, 
696 — of  Manor,  determination  of  rights  and  obligations  of,  in  scheme 
for  regulation  of  common,  1030. 

LOSS — on  Local  loans  fund  to  be  written  off,  1286 — of  Office,  compensa- 
tion for,  684,  1379,  1691. 

LOW-Water  mark — the  Limit  of  parish  situated  on  sea-shore,  11,  12. 

LUNATIC — Asylums,  public  works  loan  commissioners  may  lend  money 
for,  1025. 


M. 

MAD  Dogs — Penalty  for  allowing  to  be  at  large  in  streets,  901,  903 — 
Rabies,  order  as  to,  903. 

MAGISTRATE — Stipendiary,  appointment  of,  566  ; jurisdiction  of,  566 
— see  also  Justices , Stipendiary  magistrate. 

MAIN — Drainage,  public  works  loan  commissioners  may  lend  money  for, 
1025 — Road;  Agreements  by  county  councils  and  highway  authorities 
for  improvement  of,  1523;  Claim  of  urban  authority  to  retain,  1331; 
Contract  with  district  council  for  maintenance  of,  1331  ; Definition  of, 
1107;  Determination  of  differences  as  to,  1331,  1332,  1336,  1725  : Dis- 
maining,  1109,  1524;  Footway  included  in,  1335,  1336;  Lighting 
of,  1332;  Maintenance  of,  1331 ; Obstructions  in,  1331 ; Payments  by 
county  council  in  respect  of,  1331;  in  Quarter  sessions  boroughs,  1354, 
1 35 5,  1356;  Saving  for  liability  to  repair,  1376;  Sewers  may  be  used 
for  drainage  of,  1331;  Vesting  of,  in  county  council,  1331 — Sewer, 
union  of  districts  for  making,  626 — Sewerage  district,  borrowing 
powers  of  local  board  of,  549  ; dissolution  of,  693. 

MAINS — Alteration  of  situation  of,  by  urban  authority,  328 — Fire- 
plugs, when  to  be  affixed  to,  864 — Laying,  without  parliamentary 
powers,  366-368 — Power  to  carry,  through  lands,  130 — Rating,  to  poor 
rate,  124. 

MAINTENANCE — of  Bridges,  adoption  of,  by  urban  authority,  274; 
in  boroughs,  1188 — Burial  grounds  when  closed,  772 — Highways; 
over  Bridges,  urban  authority  may  adopt,  276 ; by  Parish  surveyor  of 
highways,  268 ; in  South  Wales,  might  be  transferred  from  local  board, 
&c.,  to  highway  board,  279,  280;  by  Tramway  company,  275  ; by  Urban 
authority,  280;  see  also  Highways , Roads,  Streets — in  Hospital,  agree- 
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ments  by  local  authorities  with  respect  to,  247;  of  paupers,  247,  252; 
recovery  of  expenses  of,  where  patient  is  not  a pauper,  2 5 1 — Sewers, 
by  local  authority,  58 — of  Vaults  or  places  of  burial,  769— of  Water- 
works, by  local  authority,  12 1. 

MALICIOUS— Damage  Act,  penalties  under,  for  damaging  bridges, 
fences  on  highways,  turnpike  gates,  &c.,  293;  proceedings  against 
surveyor  under,  284 — Prosecution,  liability  of  corporation  to  action 
for,  604. 

MANAGEMENT — of  Allotments,  1313 — Baths  and  wash-houses,  833 
— Commons,  1031;  commons  near  metropolis,  377,  378 — Lodging- 
houses  for  working  classes,  1485 — Public  libraries,  1550 — Sewers,  51 
— Streets,  280. 

MANDAMUS — Absence  of  effectual  remedy,  is  ground  for,  567 — under 
Judicature  Act,  447,  491 — Costs  of,  492 — Statute  of  limitations  not 
applicable  to,  489. 

for  Application  of  loan  to  proper  purpose,  1095  ; for 

consent  to  works  to  be  heard  after  completion  of  works,  1386 — for 
Approval  of  building  plans,  360,  361 — for  Compensation  to  be  paid 
by  local  authority,  672 — for  Duty  of  defaulting  local  authority  to  be 
performed,  651 — for  Bate  to  be  levied,  488-491,  540 — for  Bepair  of 
bridge  and  roadway  by  railway  company,  275 — for  Salary  of  officer  to 
be  paid,  446,  447 — for  Sewer  to  be  made,  651,  654;  to  be  maintained, 
59 — for  Vaccination  Acts  to  be  enforced,  965. 

MANHOLE — is  Part  of  the  sewer,  32,  33. 

MANOB — Lord  of,  held  to  be  “ owner  ” of  waste,  16 — Bights  of  lord  of, 
may  be  determined  in  scheme  for  regulation  of  common,  1030. 

MANUAL  Instruction — Local  authority  may  provide,  1416. 

MANUFACTOBIES — Facilities  for  drainage  into  sewers  from,  to  be 

given  by  local  authority,  1050 Nuisances  arising  from,  168,  J79, 

223 — Pollution  of  rivers  by  refuse  from,  147,  148,  1047,  1049 — Steam 
whistles  in,  184 — Water  supply  to,  142. 

MANUFACTUBES — Accumulations  from,  if  necessary,  not  to  be 
deemed  nuisance,  168,  177;  nor  necessary  smoke,  168,  181 — Pollution 
of  river  by,  147,  148,  1047,  I049- 

MANUBE — Artificial,  nuisance,  caused  by  dealer  in,  89,  214 — Bemoval 
of,  periodically,  120;  removal  of  offensive  accumulation  of,  120 — Sale 
of,  by  local  authority  when  removed,  120,  199 — Traffic  of,  on  railway, 
causing  nuisance,  177,  216. 

MAP — of  Sewerage  system,  79 — Waterworks,  857 — see  also  Plans. 

MABGABINE  Act,  1299 — Definitions ; Butter,  1299 ; Local  autho- 
rity, 1302  ; Margarine,  1299 — Exemption  from  penalty,  1299 — Mark- 
ing cases,  1300— Penalty,  1299 — Begistration  of  manufactories, 
1301,  order  of  local  government  board  as  to  registration,  1805 — Sale  of 
Food  and  Drugs  Act  applied,  1302 — Samples  may  betaken  for  analysis, 
1301. 

MABK — on  Buildings,  to  indicate  position  of  fire-plugs,  142 — on  Canal 
boat,  for  identification,  1070 — of  Illiterate  person  on  nomination  paper, 
&c.,  1938,  1985,  2008  ; on  voting  paper  at  poll  of  owners  and  ratepayers, 
745- 

MABKET — Act,  transfer  of  powers  under,  to  town  council,  47 — Bye- 
laws as  to  845;  bye-laws  to  be  exhibited  in,  383 — Certificate  of 
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completion  of,  843 — Change  of  site  of,  38 r — Company,  may  transfer 
undertaking  to  urban  authority,  383 — Dangerous  places  in,  380,  843 — 
Days  to  be  appointed  for,  840 — Disturbance  of,  839 — Establish- 
ment of,  by  urban  authority,  379 — Fair  includes,  836 — Gardens, 
assessment  of,  to  general  district  rate,  493,  497  ; to. sanitary  rate  in  rural 
district,  5 29  ; to  rate  for  library  expenses,  1551;  to  other  rates,  1726, 
173  r — in  Highway,  may  be  held  by  custom,  286,  382 — Income  tax  on 
profits  of,  844 — Infringement  of,  836-840 — Inspector  of,  may  take 
samples  for  analysis,  983 — Keeper  of,  penalty  for  assaulting  or  ob- 
structing, 840 — Lighting  with  gas,  &c.,  363 — Notice  of  intention  to 
open,  836 — Privy  council  may  regulate,  under  Diseases  of  Animals  Act, 
383 — Purchase  of  undertaking  of  market  company  by  urban  authority, 
381,  383 — Removal  of,  381;  compensation  for  removal,  381,  382 — 
Rights,  by  custom,  839;  meaning  of,  838;  saving  for,  380 — Sales 
elsewhere  than  within,  prohibited,  836 — Tolls  in ; Approval  of,  by 
local  government  board,  382;  Demand  of,  843  ; Effect  of,  as  a license  to 
stay  on  the  land,  837;  Lists  of,  to  beset  up  in  the  market,  845  ; Penalty, 
for  demanding  excessive,  844,  for  obstructing  collector  of,  844  ; Recovery 
of,  844;  for  Weighing  cattle,  1297 — Unwholesome  meat,  &c.,  exposed 
for  sale  in,  226,  840;  warranty  of,  when  not  implied,  226 — Weights, 
&c. ; for  Cattle,  to  be  provided  in,  1296;  for  Goods,  to  be  provided  in, 
840,  841;  Frauds  in  weighing,  842;  Option  of  having  cattle  weighed, 
1297 ; Penalty  for  refusing  to  weigh  cattle,  1297,  for  refusing  to  weigh 
goods,  841. 

MARKETS  and  Fairs  Clauses  Acts,  1847,  836 — Incorporation  of, 
with  Public  Health  Act,  382 — Pedlar  not  exempt  from  provisions  of,  836, 
837. 

(Weighing  of  Cattle)  Act,  1887,  1296 — Cattle 

to  be  weighed  at  option  of  buyer  or  seller,  1297 — Local  government 
board  may  exempt  markets  and  fairs  from  provisions  of  the  Act,  1297. 

1891,  1525 — Ac- 
commodation for  weighing  cattle  to  be  provided  by  market  autho- 
rity, 1525 — Auction  marts,  application  of  Act  to,  1526,  penalties  on 
auctioneers,  1526 — Returns  to  be  made  to  board  of  agriculture,  1525, 
penalty  for  default,  1525,  penalty  for  making  false  returns,  1526,  publica- 
tion of  returns,  1525 — Transfer  of  powers  from  local  government  board 
to  board  of  agriculture,  1525. 

MARRIED  Woman— Commitment  of,  in  default  of  distress  for  rates, 
577 — Disqualification  of,  as  elector,  removed  for  purposes  of  Local 
Government  Act,  1655 — Eligibility  of,  as  guardian,  1615,  parish 
councillor,  1588,  urban  district  councillor,  1623. 

MASCULINE — in  Act  of  parliament  includes  feminine,  1397. 

MASTER — of  Ship,  to  be  deemed  the  occupier,  212 — Workhouse,  sale 
of  corpses,  by,  266. 

MATERIALS — Deposits  of,  in  streets,  during  building  operations  to  be 
lighted  and  protected,  883 — for  Repair  of  highways,  1631,  county  coun- 
cillors not  disqualified  for  interest  in  certain  contracts  for,  15  24,  materials 
may  be  taken  from  metropolitan  common  under  order  of  justices,  104-, 
purchase  and  sale  of  lands  used  for,  1673 — of  Streets,  when  vested  in 
urban  authority,  280. 

MAYOR— to  be  Ex  officio  justice  for  county,  1623 — Salary  of,  not  to  be 
colourably  increased  to  meet  expenses  of  festivities,  482 — to  be  Sum- 
moning officer  for  meetings  of  owners  and  ratepayers,  752. 

MEADOW  Land— Assessment  of,  to  general  district  rate,  493;  to 
special  sanitary  rate,  529  ; to  rate  for  library  expenses,  3551  • to  other 
rates,  1726,  1731. 
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MEANING  of  Expressions — Abutting  on  street,  3 10 — Act  of  God,  76, 
679, 680 — Aggrieved  person,  5 70, 571 — Alehouse,  244 — Allotment, 
1 294 — Annual  value,  6,  20,  872, 873 — Anything  done  in  pursuance  of 
an  Act,  1575 — Appointed  day,  1693 — Apportionment  of  expenses, 
315 — Ashpit,  1435 — Back  yard,  354 — Bed  of  river,  1059 — Bribery, 
1240,  1268,  1269 — Building,  87,  344 — Burial  ground,  1141 — Carry- 
ing on  trade  of  cowkeeper  or  dairyman,  1 794 — Casting  vote,  7 3 2 — Com- 
mencement of  Act  of  parliament,  696 — Common  lodging-house,  162. 
— Contagious  disease,  253 — Continuing  offence,  440 — County 
district,  1377,  1620,  1621 — Cowkeeper,  1282 — Curtilage,  30,  31 — 
Damage,  669 — District  council,  1377, 1620 — Disturbance  of  market, 
839 — Domestic  purposes,  928 — Drain,  29 — Dwelling-house,  153,  869 
— Ecclesiastical  charity,  1687 — Effectual  drainage,  60 — Endemic 
and  Epidemic  disease,  253 — Establishment  of  trade,  2 h — Exempt, 
502— Expenses  incurred,  581 — Exposure  for  sale,  837,  1300 — 
Fabrication  of  voting  papers,  749 — Fellmonger,  215 — Flagging 
street,  326 — Forming  street,  313 — Foundations,  351 — Front  main 
wall,  1385 — Guest  at  an  inn,  244 — Hackney  carriage,  gro — High- 
way,  333,  highway  parish,  1626 — Horseflesh,  1390 — House,  28,179, 
333 — Hundred,  1110 — Incombustible  material,  350 — Infectious 
disease,  253 — Inmates,  179 — Inn,  244 — Interest  in  contract,  1662 — 
Keeper  of  lodging-house,  163 — Labouring  population,  1599  — 
Licensed  hawker,  836,  837 — Limit  of  rate,  523 — Local  and  personal 
enactment,  659,  1367,  local  board  of  health,  9,  39,  local  financial  year, 
1372 — Lodger,  165 — Main  road,  1107,  1378 — Maintaining  and 
repairing  road,  272 — May  and  shall,  in  Act  of  parliament,  496 — Means, 
in  interpretation  clause,  8 — Mine,  715 — New  building,  348  ; new  street, 
337 — Nuisance,  169 — Oath,  1397 — Offence,  continuing,  440 — 
Offensive  trade,  214 — Omnibus,  1391 — Owner  or  occupier,  15-20 — 
Parish,  9,  1377,  I397,  1686 — Parliamentary  tax,  591 — Parochial 
elector,  1588, 1655,  1657,  1686 — Part  of  district,  504 — Party  wall, 350 — 
Pavement,  114 — Paving,  1435 — Payment  or  promise  of  payment, 
1249 — Permanent  works,  538 — Person,  977,  1397,  1402 — Persona- 
tion, 749,1242,1269 — Place,  226,914,1453;  place  of  abode,  608 ; place 
of  delivery,  1130;  place  having  known  or  defined  boundary,  620 — 
Pleasure  boat,  390 — Plying  for  hire,  912 — Prejudice  of  the  pur- 
chaser, 978 — Proprietor,  327 — Public  building,  351  ,*  public  works  of 
paving,  513 — Quarry,  1291,  1292 — Ragged  school,  501 — Rate  in 
nature  of  general  district  rate, 477 — Rateable  value,  629 — Refuse,  in 
■ — Regular  line  of  the  street,  877,  1384  — Rescission  of  resolu- 
tion, 729 — Residence,  751,  1616— Sewage  or  filthy  water,  63 — 
Sewer,  30;  sewer  made  for  profit,  53  ; using  sewer,  63 — Shop,  838 — 
Single  private  drain,  1439,  1440 — Slaughter-house,  using  premises 
as,  886— Stallage,  843 — Stray  cattle,  900 — Street,  21,  296;  new 
street,  337;  vesting  of  street,  282 — Sunday  school,  501 — Surplus 
lands,  411 — Telegram,  1213,  1214 — Topmost  storey,  350 — Treat- 
ing, at  elections,  1238, 1269 — Turnpike  road,  23,  24 — Undue  influence 
at  election,  1239,  1269 — Union,  13 — Using  steam  roller,  1121 — 
Valuation  list  in  force,  629 — Value,  annual,  6,  20,  872  ; rateable,  629 
— Ventilation  of  cowsheds,  1282 — Vesting  of  sewer,  51;  vesting  of 
street,  282 — Vis  major,  679 — Water  course, 699 — Within  one  calendar 
month,  1685 — Woodlands,  531 — Work  for  sewage  purposes,  99 — see 
also  Definitions , Interpretation  Act. 

MEASUREMENT — of  Distance,  1403 — of  Gas,  Acts  for  regulating, 
369 — Water,  supplied  by,  134,  135. 

MEASURES — for  Markets,  to  be  provided,  840. 

MEAT — Horseflesh  sold  as,  1389 — Unsound,  exposed  for  sale,  225;  in 
markets,  226,  840;  in  slaughter-houses,  887. 

MEDICAL — Accommodation,  in  cases  of  epidemic  disease,  252,  1234, 
of  other  diseases,  247  ; loans  for  the  purpose  of  providing,  539;  memo- 
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MEDICAL — continued. 

randum  of  local  government  board  as  to,  1754 — Acts,  medical  officers  of 
health  and  other  medical  practitioners  to  be  registered  under,  450 — 
Assistance  for  the  poor,  252 — Certificate,  for  disinfection  of  premises, 
■&c.,  1 15,  231, 1426,  1427  ; under  Infectious  Disease  Notification  Act,  141 1 , 
form  of,  1818  ; as  to  infectious  disease  on  canal  boat,  1070 ; as  to  offensive 
trade,  217;  for  removal  of  infected  persons,  236— Inspectors,  under 
Merchant  Shipping  Act,  254. 

Officer  of  Health — Annual  report  to  be  made  by.  in  rural 

district,  1841,  in  urban  district,  1832 — Appointment  of,  by  county 
council,  1341,  by  rural  authority,  452,  1838,  by  urban  authority,  444, 
1829;  for  purposes  of  regulations  as  to  epidemics,  257;  for  several  dis- 
tricts, 454,  631;  memorandum  of  local  government  board  as  to  joint 
appointment,  456 — Bakehouses,  to  be  inspected  by,  1233 — Certificate 
by,  for  Exemption  from  inhabited  house  duty,  1824,  1847,  remuneration 
of  medical  officer,  1823  ; as  to  Infectious  disease  on  canal  boat,  1070  ; of 
Necessity  for  disinfection,  115,  231;  of  Nuisance  from  offensive  trade, 
217 — Deputy,  when  to  be  appointed,  454 — Duties  of,  in  rural  district, 
1840,  1844;  in  urban  district,  1831,  1835 — Factory  or  workshop,  when 
to  be  inspected  by,  1081 — Grant  by  county  council  towards  salary  of, 
1347 — Horseflesh  may  be  seized  by,  1389 — Illness  or  incapacity  of, 
454 — Infectious  disease  to  be  notified  to,  1411,  in  common  lodging- 
house,  160 — Medical  officer  of  union  maybe,  454 — Official  representa- 
tion by,  as  to  unhealthy  area,  1460 — Powers  of  inspector  of  nuisances 
given  to,  454;  of  local  government  board  with  respect  to,  454 — Qualifi- 
cation of,  454,  1342 — Registration  of,  under  Medical  Acts,  454 — 
Report  of,  as  to  house  without  water  supply,  1096 ; reports  of,  to  be 
sent  to  county  council,  1342 — Representation  by,  as  to  unhealthy 
dwellings,  1470 — Salary  of,  in  rural  district,  1840,  in  urban  district, 
1830— Samples  for  analysis  may  be  procured  by,  983 ; samples  of  milk 
in  course  of  delivery,  1129 — Ships  to  be  inspected  under  quarantine 
regulations  by,  19  n — Temporary  substitute  for,  under  Housing  of  the 
Working  Classes  Act,  1469 — Tenure  of  office  of,  in  rural  district,  1839, 
in  urban  district,  1830 — Unsound  meat,  to  be  examined  by,  225  ; may 
be  seized  and  taken  before  a justice  by,  225 ; search  warrant  may  be 
obtained  for,  231 ; penalty  for  obstruction,  230. 

Officer  of  Health  of  county — Appointment  of,  1341 — Re- 
presentation by,  under  Housing  of  the  Working  Classes  Act,  1483. 

Officer  of  Local  government  board — Salary  of,  775. 

Officer  of  Union — Appointment  of,  as  medical  officer  of 

health,  454 — Assistance  by,  to  medical  officer  of  united  district,  632 — 
Charges  of,  for  attendance  on  board  ship,  25  7 — Notification  of  infec- 
tious disease  by,  254,  255,  1772. 

Practitioner— Attendance  of,  onboard  ship,  257,  258 — 

Certificate  by;  as  to  House  being  disinfected,  243,  j 42  7 ; as  to  Infec- 
tious disease  on  canal  boat,  J070 ; for  Removal,  of  body  to  mortuary, 
265,  of  infected  person  to  hospital,  236;  of  Necessity  for  disinfection, 
115,  231 ; of  Nuisance  from  offensive  trade,  217 — Diploma  for  sanitary 
science  may  be  obtained  by,  450 — Inspection  of  ships  by,  257,  258 — 
Registration  of,  under  Medical  Acts,  450 — Ships  required  to  carry,  254. 

Relief  Disqualification  Removal  Act,  1657. 

MEDICINE— Adulteration  of,  see  Sale  of  Food  and  Drugs  Act — Pro- 
prietary, excepted  from  Sale  of  Food  and  Drugs  Act,  978— Supply 
of,  to  the  poor,  252. 

MEETIN  GS — Adj  ourned,  are  continuations  of  original  meeting,  729 — 
of  Baths  and  wash-houses  commissioners,  827 — Chairman  of,  his 
powers  and  duties,  729 — of  Committees,  rules  as  to  meetings,  1697 — 
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MEETIN  GS — continued. 

Demand  for  rates  made  at,  608 — Disqualification  by  reason  of 
absence  from,  1658,  1665 — of  District  council,  application  of  rules  as  to 
meetings  of  local  boards,  1677,  licensed  premises  not  to  be  used,  1679, 
removal  of  difficulties  as  to  first  meeting  after  election,  1724 — of 
Governing  body,  to  sanction  payment  of  parliamentary  costs,  967 — 
of  Guardians,  application  to,  of  rules  as  to  meetings  of  local  boards, 
1677;  libellous  report  of,  730;  licensed  premises  not  to  be  used,  1679; 
removal  of  difficulty  as  to  first  meeting  after  election,  1724— of  High- 
way board,  local  government  district  within  highway  district  for 
purposes  of,  773 — of  Joint  boards,  628;  rules  as  to  such  meetings,  733 
— Libellous  statements  at,  730 — Licensed  premises  not  to  be  used 
for,  1679 — of  Local  boards;  Annual,  732;  First  meeting,  732;  Inspec- 
tors of  local  government  board  may  attend,  472 ; Names  and  votes  of 
members  present  at,  to  be  recorded,  732  ; Rules  as  to,  466,  728 ; Transfer 
of  powers,  &c.,  to  date  from  first  meeting,  622,  623  ; Voting  at,  732 — 
of  Owners  and  ratepayers;  Chairman  of,  753  ; Claim  to  vote  at,  754  ; 
Costs  of,  755  ; Evidence  of  decision  of,  754;  Notice  of,  753  ; Proceed- 
ings at,  752;  Purposes  of,  75  t;  Requisition  for,  751;  Security  for 
costs  of,  753;  Summoning  officer  of,  752;  Voting  paper  for,  765 — of 
Parish  councils,  rules  as  to,  1696,  1697 — of  Parish  meetings,  rules  as 
to,  1695,  1696 — Rural  authority,  inspector  of  local  government  board 
may  attend,  472 — Show  of  hands  at,  755 — Slander  uttered  at,  730 — 
of  Urban  authority,  466  ; annual  meeting,  466 — of  Vestry,  see  Vestry . 

MELTING-House— Nuisance  from,  213,  217. 

MEMBERS — of  District  council,  alteration  of  number  of,  1364,  1678 — 
Governing  body,  payments  not  to  be  made  to,  for  acting  as  counsel  or 
agent  in  parliamentary  proceedings,  96  7 — Local  authority ; Appearance 
of  local  authority  by,  in  legal  proceedings,  5 95  ; Attendance  book  pro- 
duced as  evidence  of  having  acted  as,  1667;  Expenses  of,  to  be  repaid, 
603  ; Interest  of,  in  contract  with  local  authority,  1658,  1661 ; Justices 
may  act,  though  they  are,  591;  Liability  of,  603,  604;  Limitation  of 
time  for  commencement  of  action  against,  1574;  Notice  of  action  against, 
not  required,  1580;  Penalty  for  obstructing,  663 — Local  board;  Dis- 
qualification of,  747,  1658,  saving  for  acts  of  disqualified  members,  732; 
Election  of,  41,  736 — of  Public  body,  punishment  of,  for  corruption, 
1407,  1408. 

MEMORANDA  — of  Local  government  board,  see  Local  government 
board , instructions  of. 

MEMORIAL — to  Local  government  board;  against  Apportionment  of 
expenses  of  rural  authority,  5 25  ; against  Decision  of  local  authority 
as  to  expenses,  609;  for  Enforcement  of  Housing  of  the  Working 
Classes  Act,  1465,  1470,  1471;  see  also  Local  government  board , appeal 
to  ; petition. 

MERCHANT  Shipping  Act,  1894 — Emigrant  runners,  defined,  1706 
— Emigration  officers,  appointment  of,  1707 — Exemptions  from 
rating,  501 — Licenses;  l'or  Emigrant  runners,  1707,  forfeiture  of, 

1707,  form  of,  1710,  registration  of,  1707;  for  Passage  brokers,  1706, 
forfeituie  of,  1706,  form  of,  1709,  notice  of  application  for,  1706,  form  of 
notice,  1 709,  notice  of  grant  of,  1 706,  form  of  notice,  1 709 — Medical, 
inspectors,  254;  practitioners  to  be  carried  on  ships,  254 — Passage 
broker,  defined,  1705,  license  to  act  as,  1705,  1706,  penalties  on,  1706 — 
Sailors’  homes,  establishment  of,  155 — Seamen’s  lodgings,  bye-laws  as 
to,  155 — Security  to  be  given  by  passage  broker,  1705,  form  of  bond, 

1708. 

MERSEY  and  Irwell  Joint  Committee  Act,  1892,  65. 

MESSENGERS — Employment  of,  at  elections,  limited,  1248. 
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METALLIFEROUS  Mines  Regulation  Act — Protection,  of  shafts 
of  abandoned  mines,  173,  of  workers  in  mines,  716. 

METALLING  — of  Highways,  by  urban  authority,  280  — Private 
streets,  by  or  at  the  expense  of  owners  of  adjoining  premises,  295. 

METALS — Saving  for  manufacture  of,  715. 

METERS — for  Gas  supplied  to  public  lamps,  947 — Water  supply,  134, 
agreements  with  consumers  as  to,  134,  inspection  of  them,  134,  929, 
letting  for  hire,  928,  929,  penalty  for  injuring,  or  fraudulently  altering 
them,  135,  register  of  meter,  when  to  be  evidence  of  quantity  supplied, 
135- 

METROPOLIS — Commons  Act  not  to  apply  to,  1045  ; commons  near  to, 
how  managed,  377  ; restrictions  as  to  digging  for  gravel  in,  1040;  saving 
for,  in  Commons  Act,  1045 — Definition  of,  5,  6;  list  of  unions  and 
parishes  in,  9 — Fire  brigade  may  go  beyond  limits  of,  907 — Gardens 
Protection  Act,  how  applied  to,  923 — Gas  and  Water  Works  Facilities 
Act  not  to  apply  to,  939 — Highway  district  not  to  be  formed  in,  515 — 
Hospitals  for,  how  to  be  provided,  246 — Housing,  of  the  Working 
Classes  Act  applied  to,  1481 — Inundations  in,  96,  97 — Local  Govern- 
ment Act,  1888,  applied  to,  1358 — Main  roads  in,  1358, 1359 — Manage- 
ment Acts  ; Meaning,  of  owner,  16,  of  sewer,  30  ; Notice  of  intention 
to  build,  356 ; Provision  of  water-closets,  103,  202  ; Vesting  of  streets  in 
district  board  or  vestry,  283 — Nuisances  within,  caused  by  act  or 
default  committed  without,  or  vice  versa , 2ro,  2ir,  224,  225,  caused  by 
foul  ditches,  119,  caused  by  smoke  of  furnaces,  or  of  steamers  on  the 
Thames,  183 — Paving  of  new  streets  in,  316,  317 — Public  Health  Act 
not  generally  to  apply  to,  4 — Slaughter-houses  in,  386 — Water  Acts, 
126;  fittings  to  be  provided  by  owners,  &c.,  under,  174,  absence  of 
such  fittings  to  be  deemed  a nuisance,  174;  local  government  board  to 
have  powers  of  board  of  trade  under  the  Acts,  774 ; Water-closets,  &c., 
to  be  provided  in,  103,  202 — Width  of  streets  in,  341 — Wooden  houses 
not  to  be  built  in,  345 — see  also  District  board , London , Vestry. 

METROPOLITAN — Board  of  Works,  transfer  of  powers,  &c.,  of,  to 
London  county  council,  1358 — Open  Spaces  Acts,  Act  of  1877,  1068, 
powers  of  metropolitan  board  of  works  as  to  open  spaces,  1068  ; Act  of 
1881,  1141,  bye-laws,  1143,  1145,  combination  of  local  authorities,  1145, 
compensation,  1145,  definitions,  1141,  extra  parochial  places,  1145,  powers 
of  local  authorities,  1144.  transfer  of  open  space  to  local  authority  by 
trustees,  1141,  by  owner  with  consent  of  persons  having  rights  of  user, 
1143,  transfer  of  disused  burial  ground  to  local  authority,  1144;  Exten- 
sion of,  to  urban  and  rural  districts,  1305  ; Incorporation  of,  with  Open 
Spaces  Acts,  1420 — Paving  Act,  5 — Police  Act,  provisions  of,  as  to 
filthy  houses,  36 ; police  district,  1346 — Poor  Act,  sick  asylum  districts 
formed  under,  248 — Vestry,  see  Vestry. 

MEWS — when  a Street,  27. 

MILESTONES — Erection  of,  by  surveyor  of  highways,  1632. 

MILITARY  Lands  Act — Bye-laws  under,  as  to  lands  appropriated  for 
military  purposes,  717 — Stopping  up  footpaths  under,  718,  719 — 
Temporary  diversion,  &c.,  of  highway,  718. 

MILK — Analyist’s  certificate  as  to  adulteration  of,  986 — Contamina- 
tion of,  in  dairies,  &c.,  1794 — Prohibition  ol  supply  of,  from  infected 
dairy,  1425,  1426 — Sale,  of  butter-milk  with  water  added  to  it,  980; 
of  old  milk  for  new,  981 ; of  skimmed  milk,  979 — Samples  of,  may 
be  taken,  when  milk  is  in  course  of  delivery,  1129 — Shops,  local  govern- 
ment board  to  have  powers  of  privy  council  with  respect  to,  1280;  privy 
council  authorized  to  make  regulations  with  respect  to,  1281 ; regulations 
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MILK — continued. 

with,  respect  to,  1793,  1797  ; see  also  Dairies — Unwholesome,  exposed 
for  sale,  225 — Warranty  of,  989. 

MILL— Purchase  of,  by  local  authority,  409. 

MINERALS — under  Highway,  injury  to  highway  from  working,  283, 
1 1 19  ; ownership  of,  282  ; not  vested  in  urban  authority,  1119 — Saving 
for  smelting  of,  715 — under  Waterworks,  undertakers  not  entitled  to, 
857- 

MINE — Damage  to  sanitary  work  from  working,  to  be  made  good,  859 — 
Inspection  of,  by  sanitary  authority,  860 — Land  held  to  include,  15 — 
under  Lands  compulsorily  hired  for  allotments,  1603,  under  lands  com- 
pulsorily purchased  for  allotments,  1312,  1600,  1601 — Meaning  of,  715 
— Notice  of  intention  to  work,  under  waterworks  or  sanitary  work,  858 
— Premises  attached  to,  when  to  be  provided  with  water-closets,  &c., 
104,  105 — Rating  of,  516 — Refuse  from,  polluting  stream,  1049 — 
Right  of  support  for  sewer  or  sanitary  work  constructed  over,  716,  1220, 
application  of  Water  Works  Clauses  Act  to,  1219;  compensation,  when 
not  to  be  paid  for,  122c — Saving  for  working  of,  in  Public  Health  Act, 
715 — Slate  quarry,  when  deemed  to  be,  716 — Surface  of  allotment  let 
down  by  working,  86c — Unfenced  shafts  of,  173. 

MINISTER — of  Church,  &c.,  not  liable  to  paving  expenses,  324,  1564. 

MINISTERIAL — Acts,  required  to  be  done  by  surveyor  of  highways,  to 
be  done  by  surveyor  of  urban  authority,  267,  269. 

MINOR — Disqualification  of,  for  election,  1658  ; to  be  elector,  1656. 

MINUTES— of  Committee,  1697,  privilege  attaching  to,  735 — Con- 
firmation of,  not  necessary  to  validity  of  proceedings,  733 — of  Joint 
board,  735 — of  Local  board,  732  ; provisions  with  regard  to,  applied  to 
district  councils  and  guardians,  1677 — °f  Parish  council  and  parish 
meeting,  1697. 

MISDEMEANOUR — Arbitrator  acting  contrary  to  his  declaration, 
423 — Clerk,  &c.,  falsifying  accounts,  553. 

MISNOMER — in  Election  notice  or  Nomination  paper,  1926,  1938,. 
1986,  2008. 

MISTAKE — in  Award,  arbitrator  cannot  correct,  424— in  Conviction 
or  order  of  justices,  when  it  cannot  be  rectified,  6co. 

MISUSE — of  Water,  869;  inspection  of  premises,  870;  supply  may  be 
cut  off,  929. 

MITIGATION — of  Penalties,  bye-laws  to  provide  for,  439. 

MIXING — of  Pood  and  drugs,  injuriously,  977,  978 ; label  to  be  affixed  to 
mixed  article,  980. 

MODEL — Bye-laws  issued  by  local  government  board,  list  of,  433 — 
Regulations  as  to  allotments,  18 11,  memorandum  of  local  government 
board  as  to,  1809. 

MONOPOLY — of  Waterworks  company  with  parliamentary  powers, 
126  ; company  without  such  powers  does  not  possess,  127,  128. 

MONTH— Meaning  of,  1684. 

MONUMENTS— Erection  of,  in  streets,  1449— Removal  of,  from 
disused  burial  grounds,  i3°4- 

MOORING-Places— for  Pleasure-boats  and  vessels,  bye-laws  as  to,  388. 
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MORTGAGE — of  Common  fund,  by  rural  authority,  534 — of  Rates, 
under  Burial  Acta,  by  improvement  commissioners,  771;  under  Com- 
panies Clauses  Act,  782,  form  of,  789,  form  of  transfer  of,  790 ; under 
Municipal  Corporations  Act,  for  maintenance  of  bridges,  r 1 89 ; under 
Public  Health  Act,  by  joint  board,  port  sanitary  authority,  &c.,  549, 
by  local  authority,  534,  form  of,  543,  763,  for  purposes  of  agreements 
between  urban  sanitary  authority  and  turnpike  trustees,  &c.,  276,  regis- 
tration and  transfer  of  mortgages,  543,  544,  763,  stamp  duty,  543  ; 
under  Public  Works  Loans  Act,  roio,  form  of,  1017 — Receiver  may  bo 
appointed,  on  non-payment  of  debt,  545 — Register  of,  543 ; inspection 
of  registers,  544;  penalty  for  refusing  to  register,  544 — of  Sewage  land 
and  plant,  by  joint  board,  port  sanitary  authority,  &c.,  549,  by  local 
authority,  $42 — Transfer  of,  544;  form  of  transfer,  544,  763;  stamp 
duty  on  transfer,  545 — of  Turnpike  tolls,  power  of  local  government 
board  as  to,  on  adoption  of  turnpike  road  by  highway  authority,  270 — 
of  Works,  by  improvement  commissioners,  an  interest  in  land  under 
statutes  of  mortmain,  543 — see  also  Borrowing 7 money.  Loans. 

MORTGAGEE — held  to  be  Owner  for  purposes  of  Act,  17. 

MORTM  AIN— Bequests,  &c.,  for  public  parks,  schools,  or  museums, 
exempt  from  statutes  of,  377,  1548 — Chairman  of  parish  meeting  aud 
overseers  empowered  to  hold  land  without  license  in,  16 13 — Gifts  for 
working  class  dwellings  exempt  from  Act,  1422 — Improvement  com- 
missioners empowered  to  hold  lands  without  license  in,  41 — Joint 
boards  may  hold  lands  without  license  in,  627 — Local  boards  empowered 
to  hold  lands  without  license  in,  41 — Mortgage  of  works,  &c.,  confers 
interest  in  land  within,  543 — Parish  council  empowered  to  hold  land 
without  license  in,  1589 — Rural  district  council  empowered  to  hold  land 
without  license  in,  1624. 

and  Charitable  Uses  Acts,  1539 — Public  libraries 

exempt  from,  1548 — Technical  and  industrial  institutions  exempt  from, 
1539. 

MORTUARIES — Bye-laws  as  to,  259 — Cemeteries  maybe  provided 
in  the  same  manner  as,  1133 — Memorandum  of  local  government 
board  as  to,  260 — Post-mortem  examinations  not  to  be  held  at,  265, 
266 — Provision  of,  by  local  authority,  259 — Removal  of  bodies 
to,  265. 

MOTTINGHAM — Diseases  Prevention  Act  applied  to,  246. 

MUD — Sweeping,  into  sewers,  in  metropolis,  nr. 

MULES — Bye-laws  for  regulating  hire  of,  388 — Licenses  for  proprietors 
of,  388. 

MUNICIPAL  Boroughs— List  of,  1165 — Urban  authorities  of,  3:,  38, 
40  ; powers  under  Public  Health  Act  to  be  exercised  according  to  law 
relating  to,  466 — see  also  Borough. 

MUNICIPAL  Corporations  Act,  1882,  1164— Accounts  to  be  made 
up  and  audited,  1170,  returns  to  be  made  to  local  government  board, 
1170 — Application  of  Act,  1167  ; to  elections  under  Local  Government 
Act,  1668,  1669,  order  of  local  government  board  adapting  Act  to  elec- 
tions, of  guardians,  2001,  2006,  rural  district  councillors,  1978, 1983,  urban 
district  councillors,  1930, 1936  ; and  see  Municipal  Corporations  Act , 1882 
( Adapted  Provisions ) — Audit  of  accounts,  1 1 70,  audit  by  district  auditor 
in  certain  cases,  554 — Auditors,  1169 — Borough  fund,  application  of, 
1190,  payments  from,  1191,  1199,  payments  to,  1190,  surplus  of,  1191 — 
Borough  rate,  1191,  application  of,  1193,  collection  of,  1192,  owners 
maybe  rated  to,  1193 — Bridges  to  be  maintained  by  council,  1188 — 
Bye-laws  may  be  made  by  council,  1169,  evidence  of  bye-laws,  1169 — 
Charter,  contents  of,  1194,  grant  of,  1194,  petition  for,  1194,  scheme  in 
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MUNICIPAL  Corporations  Act,  1882— continued. 

connection  with,  1194,  1196,  1197,  procedure  in  relation  to  scheme,  1199 
— Computation  of  distance,  1198,  of  time,  1197 — Corrupt  practices, 
1 1 71,  and  see  Corrupt  practices , Municipal  election  petition — Defini- 
tions, 1168,  1171 — Lease  by  corporation,  form  of,  1201,  form  of  assign- 
ment of  lease,  1202 — Lighting  area  under  local  Act  may  be  extended, 
1189 — List,  of  Boroughs,  1165  ; of  Cities,  1166 — Minutes  of  council  to 
be  open  to  inspection,  1198— Petitions  against  elections,  1173,  and 
see  Municipal  election  petition — Police  force  in  new  borough,  1196 
— Publication  of  notices,  1198 — Trustees  under  local  Acts  may 
transfer  powers,  &c.,  to  corporation,  1189 — Working  men’s  dwellings, 
form  for  grant  of  site  for,  1200,  form  for  transfer  of  grant,  1201,  pro- 
vision of  sites  for,  1188. 


(adapted  provisions)— Accept- 
ance of  office,  1971;  declaration  of  acceptance,  1972;  obligation  to 
accept  office,  1971,  exceptions,  1971 ; penalty  for  acting  before  making 
declaration,  1973 ; power  to  receive  declaration,  1973 — Casual  vacancies, 
1974 — Neglect  of  duty  by  returning  officer,  1970 — Offences  in  relation 
to  nomination  papers,  1970 — Re-eligibility,  1973 — Relation  of  nomi- 
nation to  election,  1930,  1978,  2001 — Resignation,  1973. 


Act. 


Borough  Funds  Act,  see  Borough  Funds 


Election  Petition — Abatement  of,  1181 — Agency, 

evidence  of  corrupt  practice,  &c.,  may  be  given  before  agency  proved, 
1178,  principles  as  to,  observed  by  election  courts,  1182,  1183 — Agents 
of  parties  for  purpose  of  petition,  1778 — Application  of  enactments 
concerning,  to  elections  under  Local  Government  Act,  1668,  of  guardians, 
2006,  of  rural  district  councillors,  1983,  of  urban  district  councillors, 
i936»  1937;  to  elections  in  City  of  London,  1262  ; to  election  of  school 
board,  1263 — Avoidance  of  election  for  general  corruption,  1172;  for 
prevalence  of  illegal  practices,  &c.,  1250 — Computation  of  time  for 
proceedings,  1197,  1786— Costs  of,  n8r,  1187,  1258,  1259,  1260 — Elec- 
tion court,  constitution  and  jurisdiction  of,  1177,  expenses  of,  1187, 
reception  of,  and  attendance  on,  1182 — Form  of,  1174,  1781  — 
Grounds  of,  1173,  1246 — Interlocutory  proceedings,  1788 — Issue, 
when  petition  to  be  at,  1176 — Jurisdiction  of  High  Court,  1182,  1186 
— List  of  petitions  at  issue,  1176 — Lists  of  votes  objected  to,  to  be 
furnished,  1782 — Particulars,  1782 — Presentation  of,  1174;  time 
for  presentation,  1174,  1255,  1256 — Report  of  election  court,  1177, 
1178;  to  be  laid  before  Attorney- General,  1229  ; as  to  corrupt  practice, 
1243  ; exoneration  of  candidate,  1250;  as  to  illegal  practices,  &c.,  1246; 
incapacities  resulting  from,  1242,  1243,  1246,  1270;  vacation  of  office  in 
consequence  of,  1260;  as  to  withdrawal  of  petition,  1256 — Rules  of 
court  as  to,  1781 ; application  of  rules  to  elections  under  Local  Govern- 
ment Act,  1892;  power  to  make  rules,  1182,  1183,  1260 — Scrutiny, 
1182,  1185,  striking  off  votes  for  offences  against  election  law,  1173, 1253 
— Seating  of  unsuccessful  candidate,  1182,  1186 — Security  for  costs, 
1175 — Service  of  notices,  &c.,  1261 — Statement  of  case  for  High 
Court,  1178 — Trial,  1177, 1257  ; hearing  of  accused,  1270 — Unseating 
of  successful  candidate,  casual  vacancy  created  by,  1187;  validity  of 
acts  of  candidate  during  tenure  of  office,  1187 — Withdrawal  of  peti- 
tion, 1180,  1256,  of  respondents,  1181 — Witnesses,  1179;  obligation 
of,  to  answer  incriminating  questions,  1228. 

Elections  (Corrupt  and  Illegal  Practices)  Act, 

1884,  1237 — Application  of  Act  to  elections,  1237,  1262,  1263,  1668, 
1937,  1983,  2006  ; application  of  Corrupt,  &c.,  Practices  Act,  1883,  1254, 
1260 — Avoidance  of  election  for  prevalence  of  illegal  practices,  pay- 
ment, employment,  or  hiring,  1250 — Bribery,  definition  of,  1268,  1269; 
meaning  of,  1240 — Claims  for  election  expenses,  when  to  be  sent  in, 
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MUNICIPAL  Elections  (C.  & I.  Practices)  Act,  1884 — continued. 

1252 —  Committee  rooms,  payment  for,  in  excess  of  certain  number 
prohibited,  1243 ; use  as,  of  premises  where  refreshments  are  sold  pro- 
hibited, 1249 — Conveyance  of  electors  to  or  from  poll,  use  of  carriages, 
&c.,  kept  for  hire  prohibited,  1247 ; payment  for,  prohibited,  1243 — Cor- 
rupt practices  defined,  1238 — Declaration  of  election  expenses,  1252  ; 
form  of,  1271— Definitions,  1261,  1268,1269 — Election  court,  hearing 
of  accused  by,  1270 ; prosecution  of  offence  before,  1257 — Employment 
of  paid  workers,  1 248 — Excuse,  for  corrupt  or  illegal  practice,  illegal 
payment,  &c.,  1250,  1251;  for  neglect  to  make  return  or  declaration, 

1253 —  Exemption  from  provisions  as  to  maximum  expenditure,  1264 — 
Exhibition  of  placards,  payment  for,  when  prohibited,  1243,  1244 — 
Incapacities  of  persons  reported  guilty  by  election  court,  1243,  1246, 
1270 — Inducing  prohibited  person  to  vote,  1245 — Limitation  of 
expenditure  by  or  on  behalf  of  candidate,  1244  ; exceptions,  1264 — List 
of  persons  disqualified  to  be  prepared  in  connection  with  registration  of 
electors,  1254 — Meeting  for  promoting  election  not  to  be  held  on 
premises  where  refreshments  are  sold,  1249;  exceptions,  1250 — Name 
and  address  of  printer  and  publisher  to  appear  on  bills,  placards,  &c., 
1 249 — Payment  for  bands,  torches,  flags,  banners,  cockades,  ribbons  and 
marks  of  distinction  prohibited,  1247 — Personation,  definition  of,  1269, 
meaning  of,  1242 — Petitions,  costs  of,  1258,  1259,  1260;  director  of 
public  prosecutions  to  attend  trial  of,  1257;  proceedings  on,  j 2 5 5 ; 
trial  of,  1257;  withdrawal  of,  1256 — Prohibition  against  voting  by 
disqualified  or  guilty  person,  1253,  1270 — Prosecutions,  1260,  before 
election  court,  1257 — Provision  of  money  for  payments  contrary  to 
Act,  1246 — Publication  of  false  report  of  withdrawal  of  candidate, 
1245 — Punishment,  for  corrupt  practice,  1238, 1257  ; for  illegal  employ- 
ment, hiring  or  payment,  1250;  for  illegal  practice,  1245 — Return  of 
election  expenses,  1252 — Saving  for  rights  of  creditors,  1249 — Service 
of  notices,  1261— Treating,  definition  of,  1269;  meaning  of,  1238 
— Undue  influence,  definition  of,  1269;  meaning  of,  1239 — Vacation 
of  office  upon  conviction  or  report  of  election  court,  1260 — Withdrawal 
of  candidate  for  corrupt  reasons,  1247 — see  also  Corrupt  practice ; Illegal 
employment,  hiring,  payment , practices ; Municipal  election  petition. 

MURIATIC  Acid  gas — Condensation  of,  in  alkali  works,  1146. 

MUSEUM— Bequests,  &c.,  for,  exempt  from  statutes  of  mortmain,  1548 — 
Establishment  of,  under  Public  Libraries  Act,  1547. 

MUSEUMS  and  Gymnasiums  Act,  1891,  1513 — Accounts,  1515 — 
Admission  to  gymnasium,  1514,  to  museum,  1514 — Adoption  of  Act, 
1513 — Appointment  of  officers  and  servants,  1515 — Borrowing 
powers,  1515 — Bye-laws,  1515 — Closing  for  repairs,  1515 — Estab- 
lishment of  museums  and  gymnasiums,  1514 — Expenses,  1515 — 
Land,  acquisition  of,  1516,  appropriation  of,  1516 — Limitation  of 
rate,  1515 — Regulations,  1514 — Sale  of  museum  or  gymnasium,  1516. 

MUSIC — Bye-laws  relating  to  nuisance  from,  in  streets,  435,  436 — and 
Dancing  licenses,  1452,  temporary  licenses,  1453 — at  Elections,  pay- 
ments not  to  be  made  for,  1247 — Public  swimming-bath,  when  closed, 
not  to  be  used  for,  1077  ’■>  except  in  London,  1077. 

MUSTARD — Adulteration  of,  981. 


N. 

NAME — of  Area,  copy  of  order  altering,  to  be  sent  to  board  of  agriculture, 
1683 — District,  change  of,  1675 — Group  of  parishes,  1675 — House, 
no  legal  right  to  exclusive  use  of,  8 76 — Improvement  commissioners,  41 
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NAME — continued. 

— Local  authority,  need  not  be  proved  in  legal  proceedings,  597 — • 
Local  board,  41 ; change  of  such  name,  687 — of  New  parish,  1675 — 
Owner  or  occupier,  need  not  be  inserted  in  notices,  &c.,  607;  nor  m 
proceedings  relating  to  nuisances,  572,  573  ; nor  in  rate,  520;  occupier 
to  disclose  name  of  owner,  663 ; penalty  for  making  misstatement  as  to 
owner  of  premises,  663 — Parish,  council,  1589— Printer,  to  appear  on 
election  placards,  1249 — Rural  district  council,  1624 — Street,  to  be 
painted  or  put  up  on  building,  876 — Urban  district  council,  1621. 

NATIONAL  Debt  and  Local  Loans  Act,  1887,  1283 — Accounts, 
1287 — Definitions,  1288 — Local  loans  fund  to  be  established,  1283  ; 
local  loans  stock  to  be  issued,  1284 — Losses  to  be  written  off,  1280 — 
National  debt  commissioners  to  issue  money  to  public  works  loan 
commissioners,  1283. 

NAVIGATION — Arbitration  in  case  of  interference  with,  700 — Local 
authority  not  to  interfere  with,  697 — in  Public  rivers,  698 — Saving  for, 
701 — Sewers  interfering  with,  may  be  altered,  701,  702  ; arbitration 
thereon,  714 — of  Tidal  river,  is  open  to  the  public,  698. 

NAVY — Saving  for  ships  of,  in  respect  of  provisions  as  to  nuisances,  212. 

NECESSARIES — Public,  may  be  provided  by  local  authority,  105. 

NECESSITY — Right  to  way  of,  from  purchased  lands,  410, 

NEGLECT — of  Local  authority,  to  Cleanse  sewer,  79 ; to  Enforce  pro- 
visions of  Public  Health  Act,  651 ; to  Maintain  fire-plugs,  865,  sewers, 
651;  to  Provide  for  sewerage  or  water  supply  of  district,  651;  to  Re- 
move refuse,  no;  to  Repair  roads,  287-289,  680,  681 ; to  Supply  water 
to  consumers,  863-866. 

NEGLIGENCE — of  Consumer,  water  meter  or  fittings  injured  by,  135 
— of  Contractor,  liability  of  employer  for,  605,  606— Contributory, 
148 — of  Driver  of  hackney  carriage,  915 — of  Local  authority,  in 
execution  of  statutory  powers,  675  ; in  execution  of  works,  76 — of  Sur- 
veyor of  highways,  682. 

NEGOTIATIONS — for  Purchase,  objection  to  exercise  of  compulsory 
powers  notwithstanding,  331. 

NET  Annual  Value — Definition  of,  6,  20 — Poor  ratje  to  be  based  on 
estimate  of,  20 — is  the  Value  to  the  owner,  20. 

NEW — Buildings ; Bye-laws  as  to  structure  of,  335,  344-355,  old  buildings 
may  be  made  subject  to  certain  bye-laws,  1442;  Meaning  of,  348-350, 
meaning  of  erection  of,  348-350 — Charter,  under  Municipal  Corporations 
Act,  1194,  1199  ; scheme  for  adjustment  of  rights  of  existing  authorities, 
1194,  1199 — House,  penalty  for  erecting,  without  proper  drains,  86; 
without  privy,  ashpit,  &c.,  100 — Street;  Agreement  for  making,  271; 
By  e-laws  as  to  level,  width,  construction  and  sewerage  of,  335,  337-344, 
bye-laws  as  to  secondary  access  to  premises,  1442  ; Meaning  of,  33  7— 34r» 
meaning  of  person  laying  out  new  street,  343, 344;  Purchase  of  premises 
for  making,  329 ; Repair  of,  3 32;  see  also  Street — Trade,  establishment 
of,  defined,  214. 

NEWPORT,  Isle  of  Wight — formerly  not  a Borough  under  the  Public 
Health  Act,  38 — Improvement  commissioners  of,  superseded  by  local 
board,  40 — Local  board  superseded  by  corporation,  40. 

NEWSPAPER — Advertisements  in,  see  Advertisements — Member  of 
local  authority  not  disqualified  by  interest  in,  1658 — Reports,  when 
privileged,  730. 

NIGHT  Soil — Nuisance  from  deodorization  of,  216. 
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NOISE— Nuisance  arising  from,  175,  184. 

NOMINAL — Annuity  certificates,  under  Local  Loans  Act,  998 — Deben- 
ture stock,  997— Debentures,  994,  995— Securities,  registration  of, 
too 3 ; transfer  and  transmission  of,  1007. 

NOMINATED  — Guardians,  abolished,  1615  — Members  of  urban 
authority,  abolished,  1623  saving  for  nominated  members  of  Aider- 
shot  local  board,  1678. 

NOMINATION  of  Candidates  at  Election— of  Guardians,  1999; 
dealing  with  nominations  byreturning  officer,  2000  ; misnomer  in  nomina- 
tion paper,  2008  ; provision  of  nomination  papers,  2000 ; relation  of 
nomination  to  election,  2001 ; statement  as  to  persons  nominated,  2001 ; 
time  for  sending  in  nominations,  2000 — Irregularities  in,  1926 — 
Offences  in  relation  to  nomination  papers,  1970 — of  Rural  district 
councillors,  1976;  dealing  with  nominations  byreturning  officer,  1977; 
form  of  nomination  paper,  1988 ; instructions  as  to  filling  up  nomination 
paper,  1988  ; misnomer  in  nomination  paper,  1986  ; provision  of  nomina- 
tion papers,  1977;  relation  of  nomination  to  election,  1978;  statement  as 
to  persons  nominated,  1978,  form,  1990;  time  for  sending  in  nominations, 
1977 — of  Urban  district  councillors,  1925 ; dealing  with  nominations  by 
returning  officer,  1929  ; form  of  nomination  paper,  1941 ; instructions  as 
to  filling  up  nomination  paper,  1942  ; irregularities  in  nomination,  1926  ; 
misnomer  in  nomination  paper,  1938  ; provision  of  nomination  papers, 
1928;  relation  of  nomination  to  election,  1930;  statement  as  to  persons 
nominated,  1929,  form,  1943  ; time  for  sending  in  nominations,  1928. 

of  Rural  district  councillors  by  local  government 

board,  43,  44. 

NON-FEASANCE— Action  does  not  lie  against  local  authority  for,  288, 
680,  681. 

NOTICE — of  Action  not  required,  1580,  in  case  of  claim  for  compensa- 
tion, 1576,  of  ejectment,  1576,  of  contract  for  works,  1576,  of  motion  for 
injunction,  1576  ; notice  by  common  informer,  1578,  1579  ; repeal  of  Acts 
relating  to,  1580;  sufficiency  of  notice,  1579 — Adoption  of  repair  of 
private  street,  325 — Amendment  of  rate  by  urban  authority,  520 — 
Analysis  intended  to  be  made,  of  articles  of  food  or  drugs,  983- 
Appeal,  to  quarter  sessions,  613,  against  rate  under  Public  Health  Act, 
61 1,  notice  need  not  be  given  to  assessment  committee,  613,  signature  to 
it,  613,  614 — Application  for  certiorari  to  remove  disallowance,  559, 
for  certiorari  to  remove  justices’  order,  599,  in  relation  to  commons, 
to  be  given  to  local  authority,  1032,  application  to  local  government 
board,  for  confirmation  of  bye-laws,  441 — Appointment  of  arbitrator, 
421,  under  Housing  of  the  Working  Classes  Act,  1496 — Apportion- 
ment, of  expenses  by  surveyor,  5 80,  of  expenses  of  repair  of  private 
street,  form  of,  318,  not  a notice  of  demand,  322 — Approval  of  intended 
works,  359 — Audit,  in  boroughs,  553,  in  other  urban  districts  555,  of 
joint  committee,  1907  — Bye-laws  for  lodging-houses,  165  — Com- 
pulsory purchase  of  lands,  proposed,  413,  under  Housing  of  the 
Working  Classes  Act,  1461  — Contract  by  urban  authority,  395  — 
Disapproval  of  intended  works,  359 — Election,  of  guardians,  1999  ; 
of  rural  district  councillors,  1976,  form,  1987;  of  urban  district  coun- 
cillors, 1925,  form,  1941— Improvement  scheme  under  Housing  of 
the  Working  Classes  Act,  1461 — Infectious  diseases,  in  common 
lodging-house,  160;  in  other  lodging-houses,  165;  to  be  given  to  ownei 
of  house,  1427;  among  paupers,  255,  1772. 

of  Intention ; to  Apply  for  confirmation  of  bye-laws,  441 ; to 

Break  up  street  to  lay  water  mains,  861 ; to  Build,  bye-laws  as  to,  336, 
355,  to  build,  in  metropolis,  356  ; to  Carry  sewer  through  lands,  61 ; to 
Construct  waterworks,  126,  to  construct  reservoir,  129;  to  Demolish 
buildings,  356;  to  Discontinue  use  of  water  supply,  873;  to  Dis- 
miss officer,  448  ; to  Drain  into  sewer,  by  owner  or  occupier,  80,  notice 


no 


Index . 


N OTICE — continued. 

not  to  be  waived  by  surveyor,  8 r ; to  Enter  and  examine  lands  and 
premises,  662,  to  examine  privy,  draink,  &c.,  107;  to  Inclose  common, 
under  Commons  Act,  1044;  to  Interfere  with  working  of  mines,  1220;  to 
Lay  communication  pipes  for  water  supply,  868  ; to  Make  general  dis- 
trict rate,  480,  to  make  sewage  works  without  district  of  local  authority, 
99 ; to  Obtain  order  of  admission  to  abate  nuisance,  200 ; to  Open 
market,  836  ; to  Prosecute  for  pollution  of  water  by  gas  washings,  &c., 
145 ; to  Purchase  lands  compulsorily,  413 ; to  Send  articles  of  food  or 
drugs  to  be  analysed,  984;  to  Treat  for  compensation  for  mines,  858, 
under  Lands  Clauses  Act,  796 ; to  Unite  districts  for  appointment  of 
medical  officer,  631. 

of  Local  inquiry,  643 — Meetings;  of  Governing  body  to 

sanction  payment  of  costs  of  parliamentary  proceedings,  967;  of  Local 
board,  regulations  as  to,  728 ; qf  Owners  and  ratepayers,  753,  notice  of 
adjourned  meetings  need  not  be  given,  729 — Mixture  of  articles  of  food 
or  drugs  to  be  given  by  a label,  980 — Objection,  to  Construction  of 
reservoir,  129 ; to  Payment  of  costs  out  of  funds  of  governing  body,  968  ; 
to  Sewage  works  without  the  district,  100 ; to  Street  being  declared  a 
highway,  325  ; to  Validity  of  resolution  for  constitution  of  local  govern- 
ment district,  622 — Opening  of  market,  836 — Order  of  local  govern- 
ment board  uniting  districts  for  appointment  of  medical  officer,  631 — 
Petition  for  borough  charter,  1363 — Petroleum  carried  in  ships,  95  7 — 
Poll,  1932,  1980,  2003,  forms,  1944,  1945,  1991,  1992;  that  poll  will 
not  be  held,  1930, 1978, 1979,  2001,  forms,  1943,  1990 — Poor  rate,  521 — 
Provisional  order,  643,  for  compulsory  purchase,  413,  414 — Regis- 
tration, of  Common  lodging-house,  to  be  affixed  to  premises,  158;  of 
Slaughter-house,  386 — Resolution  of  owners  and  ratepayers,  755 — 
Result,  of  election,  1935,  1982,  2005,  forms,  1947,  1994;  of  result  of 
poll,  1935,  1982,  2005,  forms,  1946,  1993 — Returning  officer’s  decision 
as  to  nomination  papers,  1929,  1978,  2000 — Sanitary  defect  in  factory 
or  workshop,  to  be  given  to  sanitary  authority,  1080,  1714 — Street 
becoming  highway  repairable  by  inhabitants,  325 — Vacancy,  on  resig- 
nation of  urban  district  councillor,  1973 — Votes  given  at  poll  of  owners 
and  ratepayers,  746,  747 — Ward  in  which  voter  intends  to  vote,  736 — 
Withdrawal  from  candidature  at  election,  1929,  1978,  2001. 

requiring  Abatement  of  nuisance, -188,  form  of,  757,  nuisance 

from  drains,  privies,  &c.,  107,  when  structural  works  are  required,  or  when 
there  is  no  occupier,  188,  when  person  causing  nuisance  cannot  be  found, 
188,  notice  not  complied  with,  or  nuisance  likely  to  recur,  193,  penalty 
for  non-compliance,  194 — Alteration  of  gas  or  water  mains  under 
street,  328 — Cleansing  of  infected  house,  115,  231 — Deduction  of 
expenses  of  abating  nuisance  from  rent,  204 — Delivery  of  documents 
by  officer,  464 — Discontinuance ; of  Building  over  sewer  or  under 
street,  87;  Cellar  dwelling,  153;  Plow  of  sewage  into  Thames,  1056; 
Pollution  of  water  with  gas  washings,  145 — Disinfection  of  house,  &c., 
1 15,  231 — Drainage  of  house  into  sewer  of  local  authority,  83 — 
Erection  of  buildings  on  prescribed  line,  332 — Paving,  &c.,  of  private 
streets,  295,  307,  form  of,  762,  need  not  specify  particulars,  309,  liability 
of  board  where  it  is  informal,  309,  service  of,  310 — Projections  from 
houses  into  streets  to  be  removed,  877 — Provision  of  privies,  &c.,  101, 
for  factory,  104 — Purification  of  unhealthy  house,  115 — Removal,  of 
Barbed  wire  from  near  highway,  1572,  1573  ; of  House  refuse  by  locel 
authority,  no;  Manure,  120, 12 1 ; Offensive  accumulation,  120;  Watri* 
stagnant  in  cellar,  116 — Ruinous  or  dangerous  buildings  to  be  secured, 
880 — Tenders  for  executing  contract  to  be  sent  in,  395 — Water  supply 
to  be  provided,  for  Common  lodging-house,  159;  for  House,  136;  in 
Rural  district,  1096,  forms  of  notices,  1101,  1102. 

NOTICES  — Address  of,  when  directed  to  owner  or  occupier,  607 — 
Authentication  of,  606,  may  be  written  or  printed,  6c6 — Bye-laws 
as  to,  336,  355,  with  respect  to  lodging-houses,  165 — Computation  of 
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length  of,  1684,  1685 — at  Elections,  misnomer  in,  1938,  1986,  2008; 
payments  for  exhibition  of,  when  prohibited,  1243,  1244 — Penalty  for 
destroying,  663 — Publication  of,  on  church  doors,  &c.,  742 ; under 
election  orders,  1938,  1985,  2008;  in  newspaper,  see  Advertisement — 
Service  of,  under  Housing  of  the  Working  Classes  Act,  1483,  1491  ; 
under  Local  Government  Act,  1894,  1696,  1697;  under  Public  Health 
Act,  310,  606;  under  Public  Works  Loans  Act,  1022,  1023 ; Towns  Im- 
provement Clauses  Act,  363,  see  also  Service  of  notices — on  Slaughter- 
houses, 386. 

NOTIFICATION — of  Diseases;  in  Common  lodging-houses,  160;  in 
Factories,  1719;  in  other  Lodging-houses,  165;  among  Paupers,  255, 
1772 — see  also  Infectious  Disease  Notification  Act,  Notice. 

NOXIOUS — Trades,  establishment  of,  213,  nuisance  from,  217,  see 
Offensive  trades. 

NUISANCE,  Abatement  of — Admission  to  premises,  198,  200,  205, 
206 — Complaint  to  justice,  193,  205,  to  local  authority,  187,  by  persons 
coming  to  the  nuisance,  176 — Contracts  between  owner  and  occupier 
not  to  be  affected,  204— Costs,  194,  203 — Default  of  local  authority 
in  respect  of,  206 — in  District  of  another  local  authority,  210,  570 
— Entry  on  lands  of  another,  for  purpose  of  abating,  191,  192,  209,  entry 
on  premises  for  examination  as  to,  200,  205,  for  examination  of  privy,  &c., 
107,  constable  may  enter  premises,  205,  206,  local  authority  may  enter 
premises  to  abate  nuisance,  198, 200,  order  to  admit  local  authority,  200 — • 
Expenses,  198,  203,  to  be  deducted  in  determining  compensation  payable 
under  Housing  of  the  Working  Classes  Act,  1467,  to  be  deducted  from  rent 
by  occupier  when  recovered  from  him,  203,  204 — House  may  be  de- 
molished, 195, 1472 — Indictment,  66 — Injunction,  66,  207,  220,  366— 
368 — Inspection  of  district,  187 — Joint  nuisance,  66, 187, 189, 190,  572, 
apportionment  of  expenses  and  penalties  in  such  case,  203,  573,  proceed- 
ings not  to  abate  on  death  of  one  party,  5 72 — Limitation  of  time  for 
proceedings  not  applicable  to  continuing  nuisance,  182,  194 — Man- 
damus to  compel  enforcement  of  justices’  order  refused,  199 — in 
Metropolis,  210,  211,  224,  225 — Name  of  owner  or  occupier  of 
premises  need  not  be  stated  in  proceedings  relating  to,  5 72, 5 73 — Notice 
to  abate,  188-,  form  of,  757,  notice  not  complied  with,  or  nuisance  likely  to 
recur,  193,  nuisance  arising  from  defective  privy,  ashpit,  &c.,  107 — Order 
to  abate,  194,  form  of,  759  ; where  cause  of  nuisance  is  without  the  district, 
210;  when  it  may  be  made  on  the  local  authority,  199,  form  of  such 
order,  760;  order  prohibiting  use  of  house  unfit  for  habitation,  197,  order 
declaring  it  habitable  again,  197  ; appeal  against  order,  199  ; penalty  may 
be  imposed  by  order,  194:  penalty  for  disobeying  order,  197  ; works  to  be 
specified  in  the  order,  196 — by  Owner  of  property  affected,  75,  209 ; 
description  of  owner,  572,  573  ; when  owner  is  liable  instead  of  occupier, 
109 — Police  officer  may  be  authorized  to  take  proceedings,  206 — Pro- 
ceedings held  to  be  criminal  matter,  600,  proceedings  in  superior  court 
for,  207 — Provisions  as  to  abatement  of  nuisances  to  be  cumulative,  212 
— Eights  of  third  persons  not  to  be  interfered  with  in  abating  nuisance, 
75 — Sale  of  things  removed  in  abating  nuisance,  199 — Ships  subject  t 't 
nuisance  clauses,  21 1 — Summons,  193,  form  of,  758,  service  of,  608 , 
summonses  issued  for  permitting  nuisance  on  several  distinct  days,  18 1 — 
Vessels  subject  to  nuisance  clauses,  211. 

arising  from  — Accumulations,  120,  167,  176 — Alkali 

works,  1148, 1154 — Animals,  167, 175,  bye-laws  as  to,  113 — Ashes,  bye- 
laws as  to,  1 13 — Ashpits,  107, 167 — Barbed  wire  near  highway,  1572 — 
Blood-boiling,  213,  217 — Bone-boiling,  &c.,  213,  217 — Breaking 
up  streets  to  lay  gas  pipes,  366 — Brick-burning,  214,  219 — Building 
operations,  883 — Candle-house,  217 — Cattle  at  railway  station,  176 — 
Cesspool,  107,  116,  167  — Charcoal-making,  223 — Chemical 
works,  201 — Chimney,  168 — Disinfection  or  disposal  of  sewage,  88, 
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92,  216 — Ditches,  118,  167,  on  highway,  119,  in  metropolis,  119 — 
Drains,  107,  167 — Dung,  176 — Dust,  bye-laws  as  to,  113 — Earth- 
closets,  107 — Effluvia  from  trade,  216,  217 — Exposure  of  infected 
person,  239 — Factory,  168,  1079,  notice  of  sanitary  defects  to  be  given 
by  inspector  to  sanitary  authority,  1080 — Fellmonger,  213,  215 — Filth, 
120,  bye-laws  as  to,  113 — Fire-places  and  Furnaces,  168 — Fish- 
frying,  215,  219 — Gas,  851 — Gipsies,  172 — Heat,  in  cellar,  184 — 
Hospital  for  small-pox,  247— House  refuse,  bye-laws  as  to,  113, 
house  overcrowded,  167,  or  unlit  for  habitation,  197 — Injury  to  village 
green,  177,  1043 — Keeping  of  animals,  113,  116,  167 — Lawful  trade, 
219 — Lime  quarry,  209— Manufactories,  177,  179,  213,  223 — 
Manure,  120,  manure  manufactory,  214,  manure  traffic  at  railway 
station,  177,  216 — Melting-house,  213, 217 — Mine  shaft  unfenced,  173 
— Noise,  175,  184 — Noxious  trades,  213,  2 1 7— Offal-boiling,  217 — 
Offensive  trades,  213,  217,  meaning  of,  214,  in  metropolis,  224,  225, 
nuisance  need  not  be  injurious  to  health,  218,  offensiveness  is  question  of 
fact,  214,  trade  carried  on  without  the  district,  224 — Overcrowding 
house,  167,  overcrowding  tent,  van,  &c.,  used  for  habitation,  171 — Over- 
flow from  cesspool,  closet,  &c.,  116 — Pig-stye,  116,  903 — Privies,  107, 
116,  167;  in  factories,  1079,  1529 — Quarry  near  highway  unfenced, 
1291 — Rubbish,  bye-laws  as  to,  113 — Sea- weed  in  harbour,  190 — 
Sewage  deodorization  farm,  2x6,  sewage  system  proposed,  injunction  to 
restrain,  77,  sewage  works  in  district  of  another  local  authority,  173 — 
Sewers,  76,  77;  discontinuance  of  sewer,  75 — Sheep  droppings,  176 — 
Slaughter-house,  217 — Smelting,  222 — Smoke,  168,  180,222;  from 
chimney  of  mine,  715;  person  against  whom  proceedings  should  be  taken, 
180, 19 1 ; smoke  from  furnaces  in  metropolis,  or  steamers  on  Thames,  183 
— Snow,  bye-laws  as  to,  113  ; caused  by  tramway  company,  114,  115 — 
Soap-boiling,  213,  217 — Steam  whistles,  184 — Sulphur  vapours, 
222 — Swine,  116 — Tallow-melting,  213 — Tents,  vans,  &c.,  used 
for  habitation,  172 — Tobacco  mill,  223 — Tripe-boiling,  213 — Un- 
healthy factory  or  other  premises,  168 — Urinal,  105-107,  167 — 
Vacant  land,  207 — Ventilation  of  factory,  &c.,  not  provided  for,  168 
— Water-closets,  107,  116,  water  percolating  through  bridge,  171, 
watercourse,  foul,  167,  water  standing  in  cellar,  &c.,  it 6,  water  supply 
fittings  not  provided,  in  metropolis,  1 74. 

Bye-laws  for  suppression  of,  113;  in  boroughs,  442,  1169; 

on  commons,  1031 ; in  tents,  &c.,  used  for  habitation,  172 — in  Cemetery, 
penalty  for  committing,  897 — on  Common,  190,  1031;  county  court 
to  have  jurisdiction  with  respect  to,  1043 ; improvement  scheme  to 
include  provisions  for  prevention  of,  1031 — Continuing,  limitation  of 
time  not  applicable  to  proceedings  in  respect  of,  182,  194 — Contri- 
butions to,  by  several  persons,  66,  187,  189,  190,  572 — County  court 
may  restrain,  170 — Definitions  of,  167,  169, 1092  ; when  nuisance  must 
be  injurious  to  health,  17 1 — to  Highway,  1632 — Ignorance  of  existence 
of,  175 — Indictment  for,  66 — Injunction  to  restrain,  66,  207,  366-369 ; 
balance  of  convenience,  when  to  be  considered,  70,  71,  106,  220;  tempo- 
rary or  trifling  nuisance  not  restrained,  69,  208,  367— Inspection  of 
district,  for  detection  of,  187 — Meaning  of,  169 — in  Metropolis,  119, 
2 1 o,  2 1 1 ; from  offensive  trade,  2 24,  2 25  — Occupier  liable  for,  when  caused 
by  his  licensee,  209 — Owner  liable  for  creation  of,  by  his  servants,  223 — 
Penalties  for,  how  recovered,  203,  207 ; not  to  be  imposed  in  case  of 
necessary  manufactures,  &c.,  168 ; nor  under  different  enactments  for  the 
same  offence,  212 — Prescriptive  right  to  cause,  interruption  of,  221; 
no  justification  of  fresh  nuisance,  221 — Proof  of,  order  not  granted  for 
inspection  of  premises  in  order  to  obtain,  201 — Public,  causing  private 
injury,  605  ; local  authority  not  sustaining  damage  cannot  bring  action 
for,  without  fiat  of  attorney-general,  208 — in  Recreation  grounds,  177, 
1031— Re-establishment  of,  restrained,  221 — Ships,  &c.,  when  sub- 
ject to  jurisdiction  as  to,  21 1 — Statutory  powers  to  be  exercised  with- 
out creating,  66 — in  Streets,  899 ; penalty  for  committing,  901,  905  ; 
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incorporated  provisions,  of  Towns  Improvement  Clauses  Act  as  to,  362, 
877,  of  Towns  Police  Clauses  Act,  387,  899;  market  held  in  street  by 
custom  not  deemed  to  be,  382 — Temporary,  injunction  not  granted  in 
respect  of,  69,  208,  367, — on  Turnpike  road,  119—  on  Village  green, 
i77»  1031. 

NUISANCES  Removal  Act— Meaning  of  owner  in,  17 — Nuisance 
authority  under,  35. 

NUMBER — on  Canal  boat,  to  be  affixed  conspicuously,  1070,  1274 — on 
House,  to  be  affixed  on  notice  from  urban  sanitary  authority,  876 — of 
Guardians,  1619;  alteration  of  number,  1678 — of  Overseers,  1640 — 
of  Parish  councillors,  1588 — of  Persons  to  be  carried  by  hackney 
•carriage,  to  be  affixed  to  carriage,  913  ; penalty  for  refusing  to  carry 
prescribed  number,  914— of  Polling  places,  at  elections,  1932,  1980, 
2003 — of  Rural  district  councillors,  1619,  1620,  1624;  alteration  of 
number,  1678 — of  Urban  district  councillors,  alteration  of,  1364;  saving 
as  to  number  fixed  under  local  Act,  1694. 

NURSERY  Grounds — Assessment  of,  to  general  district  rate,  493, 
497 ; to  sanitary  rate  in  rural  district,  529  ; to  rate  for  library  expenses 
155 1 ; to  other  rates,  1726,  1731. 

NURSES — Training  of,  for  isolation  hospital,  1584. 


o. 

OATH — Definition  of,  1397 — Elector  to  take  in  certain  cases,  1962 — 
Justices  to  take,  1621,  1622,  form  of  oaths,  1622 — Punishment  for 
making,  falsely,  603. 

OBJECTION — to  Pinal  apportionment  under  Private  Street  Works 
Act,  1563 — Port  sanitary  authority  being  permanently  constituted, 
1278 — Provisional  orders,  643,  644 — Resolution  of  owners  and  rate- 
payers for  constitution  of  local  government  district,  621 — Reservoir 
proposed  to  be  constructed,  129 — Sewage  works  without  district  of  local 
authority,  100 — Street  being  declared  a highway,  325 — Union  of 
districts  for  appointment  of  medical  officer,  631 — Works  under  Private 
Street  Works  Act,  owners  may  make,  1560. 

OBSCENE — Books,  &c.,  penalties  in  respect  of,  902,  903— Songs  in 
streets,  bye-law  as  to,  435. 

-OBSTRUCTION — of  Collector,  of  market  tolls,  844 ; of  voting  papers, 
749 — Execution,  of  Housing  of  the  Working  Classes  Act,  1492  ; of 
Order  for  burial  of  body  of  infected  person,  265  ; of  Petroleum  Act,  960  ; 
of  Public  Health  Act,  663  ; of  Regulations  as  to  epidemics,  259 — Foot- 
way, penalty,  293 — Highway;  Action  for,  327;  by  Digging  ditch,  293 ; 
Indictment  for,  293  ; by  Laying  gas-pipes,  366  ; Removal  of,  by  surveyor 
of  highways,  1632  ; by  Telegraph  posts,  294;  by  Washing  carriages, 
27 — Inspection,  of  canal  boats,  1274;  of  unsound  food,  230 — to  Main 
road,  removal  of,  by  county  council,  133 1 — of  Market  keeper,  840 — Open 
space  in  street,  27 — Owner,  penalty  on  occupier  for,  663 — Public  right, 
no  compensation  for,  669 — Removal,  of  body  to  mortuary,  265  ; of 
infected  person  to  hospital,  237 — Search,  for  petroleum,  960;  for  un- 
sound food,  231 — Seizure  of  unsound  food,  230;  in  market,  840;  in 
slaughter-house,  882 — Stream,  702 — Streets,  incorporated  provisions 
as  to,  362,  387,  877,  899,  901 — User  of  easement,  action  for,  when 
maintainable,  57. 

OBSTRUCTIVE  Building— Meaning  of,  in  Housing  of  the  Working 
Classes  Act,  1474 — Removal  of,  1474. 
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OCCUPATION — Beneficial,  questions  as  to,  be  raised  by  appeal,  576 — 
of  Cellar  dwellings,  151,  152;  definition  of  such  occupation,  153; 
penalty,  153 — Roads,  rate  for  maintenance  of,  304,  5 15 . 

OCCUPIER — of  Bakehouse  kept  in  unsanitary  condition,  penalty  on, 
1232,  1233 — Burial  ground  or  Cemetery  not  to  be  used  near  dwelling 
house  without  consent  of,  770,  892  ; burial  of  dead  body  in  house  to  be  pro- 
vided for  by,  1428 — Cleansing  of  footways,  privies,  &c.,  by,  under  bye- 
laws, 113  ; of  infected  houses  by,  115, 231 — Contract  by,  with  landlord, 
as  to  payment  of  charges  in  respect  of  premisos,  588;  not  affected  by 
nuisance  clauses,  204  ; not  affected  by  provisions  of  Act  as  to  rates,  522 — 
Deduction  from  rent  by,  of  expenses,  203, 204,  580 ; of  private  improve- 
ment rate,  509;  of  rent  of  water-pipes,  133 — Ditches,  at  side  of 
highways  to  be  cleansed  by,  118 — Drainage  of  premises  by,  when 
within  the  district  of  the  local  authority,  80,  when  without  the  district, 
82,  when  undrained,  83;  examination  of  drains,  privies,  &c.,  to  be  per- 
mitted by,  107  ; liability  of,  to  repair  drains,  108 — Expenses  of  abate- 
ment of  certain  nuisances  to  be  paid  by,  117;  expenses  of  order  made 
upon  owner  to  abate  nuisance,  203 — of  Factory,  fines  imposed  upon, 
1087 — General  district  rate  to  be  levied  on,  492  ; change  of  occupation, 
494, 503  ; owner  may  be  assessed  to  the  rate  instead  of,  in  certain  cases,  492, 
495 — of  Land,  liability  of,  for  nuisance,  209 — Master  of  ship  deemed 
to  be,  212 — Name  of,  need  not  be  inserted  in  notice,  &c.,  607 ; nor  in  pro- 
ceedings relating  to  nuisances,  5 72, 5 73  ; nor  in  sanitary  rate,  520 ; name 
of  owner  to  be  disclosed  by,  663 — Notice  to;  to  Abate  nuisance,  188  ; 
where  there  is  no  occupier,  r88 ; nuisance  from  privy,  &c.,  107  ; of  Com- 
pulsory purchase  of  land,  413;  to  Disinfect  house,  231 ; of  Entry  on 
premises,  to  examine  works,  &c.,  662  ; of  Examination  of  drain,  privy,  &c., 
107 ; to  Pave,  &c.,  private  street,  295,  liability  where  occupier  has  agreed 
to  pay  all  charges,  &c.,  588  ; to  Provide  privy,  &c.,  101 ; to  Purify  house, 
1 15  ; of  Removal  of  projection  from  house  by  urban  authority,  879  ; 
to  Remove  offensive  accumulations,  120,  to  remove  projection  from 
house,  877  ; Sewage  works  within  district  of  local  authority,  61,  works 
without  the  district,  99,  objection  to  such  works,  100 — Notices,  &c., 
under  Towns  Improvement  Clauses  Act,  may  be  served  on  owners  as 
well  as,  363 — Obstruction  of  owner  by,  663 — Owner  may  vote  as,  in 
certain  cases,  740 — Payment  of  rate  by  owner,  to  be  deemed  payment 
by,  738 — Penalty  on,  for  preventing  execution  of  Act  by  owner,  663  ; 
for  refusing  to  disclose  owner’s  name,  663 — Polluted  well  may  be 
ordered  to  be  closed  by,  150 — Poverty  of,  disinfection  of  house  in 
such  case,  232 — Private  improvement  rate  may  be  levied  on,  507; 
and  in  part  deducted  from  rent,  509 — Proceedings  for  abatement 
of  nuisance,  when  he  should  be  party  to,  208 — Recovery  of  instal- 
ments of  expenses  from,  580 — Refusal  of,  to  permit  entry  on  pre- 
mises, 200,  662 — Removal  of  house  refuse  by,  113  ; removal  of  refuse 
by  local  authority  may  be  required  by,  no;  removal  of  offensive  accu- 
mulations by,  120 — Ruinous  or  dangerous  buildings  to  be  secured  by, 
880 — Service  of  notices,  &c.,  on,  606,  607 — of  Ship,  master  or  officer  of 
ship  to  be  deemed  to  be,  212 — of  Slaughter-house,  to  affix  notices  to 
premises,  386 — Water  pipes  may  be  laid  by,  868 ; not  to  be  altered  by, 
without  consent,  930 ; streets  may  be  broken  up  in  order  to  lay  pipes,  868 ; 
water  supply  for  domestic  purposes  may  be  demanded  by,  868 — see  also 
Landlord  and  tenant.  Ratepayers. 

OFFAL — Nuisance  from  boiling,  217. 

OFFENCES — by  Common  lodging-house  keepers,  160 — Continuing, 
568 ; bye-laws  may  impose  penalties  for,  439 ; existence  of  works  in  con- 
travention of  bye-laws  is,  359,  360;  meaning  of,  440 — Cumulative 
effect  of  Public  Health  Act,  with  respect  to  prosecution  of,  212,  723 — 
Description  of,  570 — Double,  charged  in  information,  439 — at  Elec- 
tions, see  Elections — under  Rivers  Pollution  Prevention  Act,  1047- 
1049 — under  Sale  of  Food  and  Drugs  Act,  977 — Statutory  remedy 
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for,  when  to  be  pursued,  567,  1386— Summary  prosecutions  for,  565 — 
under  Towns  Police  Clauses  Acts,  387,  901— see  also  Penalty , Punish- 
ment, Summary  proceedings. 

OFFENSIVE — Collections  of  matter,  120 — Ditches  near  boundary  of 
district,  118 — Matter,  penalty  for  allowing  to  run  into  street,  903 — 
Trades;  Acquiescence  in,  222;  Action  for  nuisance  caused  by,  222; 
Bye-laws  as  to,  216 ; Complaint  to  justice  as  to,  217,  when  the  trade  is 
carried  on  without  the  district,  224,  570;  Definition  of,  213,  artificial 
manure  merchant,  214,  218,  brick-burning,  214,  219,  charcoal  furnaces, 
223,deodorization  of  night  soil,  2i6,fellmonger,  213,  215,  fish  frying,  215, 
219,  glass-works,  222,  manufactories,  223,  rag  and  bone  merchant,  215, 
smelting  works,  222,  tobacco-mill,  223  ; Establishment  of,  defined,  214, 
penalty  for  establishing,  without  consent  of  urban  authority,  213,  or  for 
continuing  to  carry  on,  213  ; in  Metropolis,  224,  225 ; Offensiveness  of,  is 
question  of  fact,  214,  need  not  be  injurious  to  health,  218;  Summary 
proceedings  in  respect  of  nuisance  from,  217,  where  the  nuisance  pro- 
ceeds from  without  the  district,  224. 

OFFICE — Acceptance  of,  see  Acceptance — Definition  of,  1378 — Incom- 
patibility of  offices,  45  7,  election  to  incompatible  office  vacates  office 
previously  held,  157,  458 — of  Returning  officer  for  purposes  of  election 
2:925,  1976,  1999 — Tenure  of,  in  case  of  officers  of  urban  authority, 
444,  448,  of  rural  inspector  of  nuisances  and  medical  officer  of  health, 
1839,  of  urban  inspector  and  medical  officer,  1830. 

OFFICERS — Accounts  to  be  rendered  by,  463  ; audit  of  such  accounts, 
564,  1676;  under  Companies  Clauses  Act,  785  ; falsification  of  accounts 
by,  465,  553 — Adjustment  of  powers  and  duties  of,  on  incorporation 
of  new  borough,  1194 — Admission  of,  to  premises,  107,  200,  662; 
form  of  order  to  admit,  761 ; penalty  for  disobeying  such  order,  203 
— Allowances  to,  for  extra  services,  460 — Appearance  of  local 
authority  by,  in  legal  proceedings,  595 — Appointment  of,  by  urban 
authority,  444;  by  rural  authority,  452;  under  Public  Libraries  Act, 
1550;  acting  in  office  is  evidence  of,  604;  to  more  than  one  office,  457  ; 
need  not  be' under  seal,  445  ; stamp  duty  on,  abolished,  445 — Bribes 
paid  to,  recovered  by  local  authority,  462  — Compensation  to,  for 
loss  of  office,  684,  under  Local  Government  Act,  1888,  1379,  under 
Local  Government  Act,  1894,  1691 — Contracts  which  they  are  not  to 
be  interested  in,  458;  exceptions,  1279 — Conviction  for  treason  or 
felony  disqualifies,  449 — of  Corporation,  voting  by,  at  poll  of  owners 
and  ratepayers,  739 — Corruption  in  office  by,  1407 — Definition  of, 
1378 — Delegation  of  powers  to,  881 — Delivery  of  books,  documents, 
&c.,  by,  464 — Disqualification  of,  for  election,  165  8 — Embezzlement 
by,  465 — Existing,  compensation  to,  1379, 1691,  tenure  of  office  of,  1690, 
transfer  of,  1690 — Expenses  of,  to  be  repaid,  603 — Falsification  of 
accounts  by,  465,  553 — Fees  not  to  be  taken  by,  458 — of  Local  govern- 
ment board,  775,  953 — Nuisance  reported  by,  187 — Production  of 
documents  by,  how  enforced,  464 — Protection  of,  from  personal  liability, 
693 — Removal  of,  448 ; removal  is  not  a rescission  of  resolution  ap- 
pointing, 448 ; removal  of  infected  person  to  hospital  by,  236,  237 — 
Salaries  of,  444 ; recovery  of,  446 ; to  be  general  expenses  in  case  of 
rural  authority,  525 — Saving  for  those  in  office  at  passing  of  Public 
Health  Act,  695— Security  to  be  given  by,  461— Signature  of,  to 
notices,  &c.,  606— Summary  proceedings  against,  463 — Superannua- 
tion of,  by  guardians,  45  2 ; of  officers  employed  under  Baths  and 
Wash-houses  Acts,  1078. 

OFFICES — Deposit  of  documents  at,  for  inspection,  see  Deposit — Officer 
may  let,  to  local  authority,  1279 — Rateability  of,  465 — Urban  autho- 
rity are  to  provide,  465. 
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OFFICIAL— Correspondence,  liow  to  be  conducted,  467— Represen- 
tation under  Housing  of  the  Working  Classes  Act,  1460 — Sanction  to 
loans  issued  under  Local  Loans  Act,  1004. 

OMNIBUS  — Bye-laws  as  to,  1392,  1393  — Definition  of,  1391  — 
Licensing  of,  1392. 

ONUS — of  Proof  of  exceptions,  &c.,  in  summary  proceedings,  570;  under 
Sale  of  Food  and  Drugs  Act,  989. 

OPEN  Spaces  Act,  1887,  1303 — Bye-laws,  1306 — Disused  Burial 
Grounds  Act  amended,  1304 — Expenses,  1306 — Land  may  be  conveyed 
to  local  authority  for  an  open  space,  1305 — Metropolitan  Open  Spaces 
Acts,  amended,  13 03,  extended,  1305 — Removal  of  tombstones,  &c., 
1304 — Saving  for  Crown  lands,  1306. 

1890, 1420 — Buildings  on  open  spaces,  1421 — Local 

authority,  1420 — Metropolitan  Open  Spaces  Acts  incorporated,  1420 
— Open  spaces  without  district  of  local  authority,  1421 — Rules  of 
Court  as  to  procedure,  1421 — Transfer  of  open  spaces  from  trustees  to 
local  authorities,  1420,  1421. 

about  Buildings,  bye-laws  may  be  made  with  respect  to, 

336,  352  ; validity  of  certain  bye-laws  with  respect  to,  352 — Dedication 
of,  evidence,  23 — Disused  burial  grounds  in  metropolis  may  be  pre- 
served as,  375 — between  Footway  and  carriage  way,  held  not  to  be 
part  of  street,  2 7 — Metropolitan  vestry  liable  to  paving  expenses  in 
respect  of,  313 — Parish  council  to  have  powers  in  relation  to,  1596 — 
in  Settled  estates,  272. 

OPPOSITION — to  Bills  in  parliament,  payment  of  expenses  01,483-487, 
649-65 1 — to  Provisional  orders,  644. 

OPTION — of  Recovering  private  improvement  expenses  summarily  or  by 
rate,  when  exercised  cannot  be  altered,  319,  508 — of  Selling  cattle  by 
weight  in  market,  1297. 

ORCHARDS — Assessment  of,  to  sanitary  rates,  1423  ; to  other  rates, 
1726,  1 7 3 r. 

ORDER — in  Chancery ; Restraining  extension  of  sewage  system,  form 
of,  73  ; see  also  Injunction — in  Council ; for  Confirmation  of  scheme  on 
incorporation  of  new  borough,  1195  ; as  to  Dairies,  cowsheds  and  milk- 
shops,  1281,  1793 ; for  Local  board  to  be  constituted  a burial  board,  772  ; 
for  Petroleum  Act  to  be  applied  to  carbide  of  calcium,  1917,  to  other 
substances,  961 ; see  also  Privy  council — of  County  council,  for  altera- 
tion of  boundaries,  1364,  orders  to  be  made  where  necessary,  1646;  for 
grouping  parishes,  1587,  1613,  1653  ; submission  of  order  to  local  govern- 
ment board,  when  not  required,  1654;  time  for  appealing  against  boundary 
-orders  reduced,  1654;  validity  of,  when  not  to  be  questioned,  1654, 
1655  ; see  also  County  council — of  County  court,  enforcement  of, 
1052,  1053 — of  Court  of  summary  jurisdiction;  for  Abatement  of 
nuisance,  194,  appeal  against,  199,  on  whom  it  is  to  be  made,  189,  194, 
199,  form  of,  759,  what  works  may  be  directed,  194,  195, 196,  penalty  may 
be  imposed  by,  194,  penalty  for  disobedience,  197,  powers  of  entry  of 
local  authority  on  non-compliance  with,  198,  when  the  order  may  be 
made  on  the  local  authority,  199,  form  of  such  order,  760,  works  to  be 
specified  in,  196  ; for  Admission  of  local  authority  or  officers  to  premises 
to  abate  nuisance,  200,  duration  of  order,  200,  form  of,  761,  penalty  for 
disobedience,  203;  Appeal  to  quarter  sessions  against,  611;  to  Cleanse 
ditch  on  boundary  of  district,  118;  for  Demolition  of  premises,  under 
Housing  of  the  Working  Classes  Acts,  1472 ; for  Entry  on,  and  exami- 
nation of  premises,  &c.,  662,  on  complaint  of  nuisance,  200 ; for  Execution 
of  works  to  be  permitted,  200,  form  of  such  order,  761  ; Informality  of, 
order  not  to  be  quashed  by  reason  of,  598;  for  Prohibition  of  use  of  house, 
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197,  penalty  for  disobedience,  197,  subsequent  order  declaring  house 
habitable,  197  ; for  Prohibition  of  dangerous  process  in  factory  or  work- 
shop, 1714;  for  Securing  reservoir,  926, 927 — of  Justice ; for  Admission 
to  premises,  200 ; Alteration  of,  after  order  made,  600 ; Appeal  from, 
6 t 1 ; for  Cellar  dwellings  to  be  closed,  153  ; for  Payment  of  money  “or 
otherwise,”  569;  for  Recovery  of  urban  rates,  573  ; for  Unsound  food  to 
be  destroyed,  227 ; for  Waywarden  to  be  elected,  5 12 — of  Light  railway 
commissioners  for  construction  of  light  railway,  273 — of  Local  authority  ; 
Authentication  of,  606,  may  be  written  or  printed,  606 ; for  Payment  of 
money,  not  removable  by  certiorari,  599 ; Service  of,  606,  under  Towns 
Improvement  Clauses  Act,  363 — of  Local  government  board ; on  Appeal 
as  to  expenses,  609  ; Authentication  of,  933  ; Certiorari  for  removal  of, 
776 ; for  Costs  of  appeals  and  inquiries,  641 ; Finality  of,  641 ; Forgery 
of,  256;  Proof  of,  256,  953;  Publication  of,  641,  776;  see  also  Local 
government  board,  orders  and  provisional  orders  of — of  Privy  council ; as 
to  Dairies,  cowsheds  and  milkshops,  1793 — of  Town  council;  for  Pay- 
ment of  money,  removal  of,  by  certiorari,  553,  554,  1191. 

ORGANIST — Action  for  salary  of,  446. 

ORNAMENTAL  Gardens — Maintenance  and  protection  of,  923. 

ORPHANAGE — Exemption  of,  from  rates  as  a charity,  503. 

OUTFALL  Works — of  Metropolitan  main  drainage,  saving  for,  719. 

OVERCROWDING— of  Factory,  168,  1079,  1080,  1713 — House,  to 
be  deemed  a nuisance,  167,  house  may  be  closed  on  second  conviction, 
211 — Tent,  van,  &c.,  used  for  habitation,  171 — Workshop,  168. 

OVERDRAFT — on  Bankers,  equivalent  to  borrowing  money,  535. 

OVERFLOW— from  Cesspool,  &c.,  causing  nuisance,  116. 

OVERSEERS— Appeal  by,  against  apportionment  of  expenses  of  rural 
authority,  525 — Appointment  of,  1639;  appeal  against  appointment, 
1642;  power  of  appointment  may  be  conferred  on  authorities  in  urban 
districts  and  London,  1638;  provision  for  appointment  on  creation  or 
extension  of  borough  or  other  urban  district,  1674,  1675  ; specimen  order 
conferring  power  to  appoint  on  urban  district  council,  2021 — Audit  of 
accounts  of,  562 — Bye-laws  of  rural  authority  to  be  sent  to,  441 — 
Churchwardens,  when  not  ex  officio  overseers,  1392,  1639 — Con- 
tribution orders  of  guardians  to  be  served  on,  and  amount  recovered 
from,  332,  533 — of  Contributory  place,  who  are  to  be,  328 — Corrupt 
and  illegal  practices  list  to  be  sent  to,  and  published  by,  1234 — Dis- 
qualifications for  the  office,  1640 — Exemptions  from  obligation 
to  serve  as,  1641 — Incorporation  of  overseers  and  chairman  of  parish 
meeting,  1613 — Names  of  ratepayers  to  be  entered  in  rate  books  by, 
738 — Notice  of  intended  sewerage  works  without  the  district  to  be 
given  to,  99 — Number  of,  1640 — Overpayments  to  rural  authority 
credited  to,  330 — Precept  of  rural  authority  to,  328,  amount  required, 
how  to  be  raised,  328,  529,  recovery  of  amount,  532  ; surplus,  how  to  be 
applied,  330 — Property  held  by,  transferred  to  parish  council,  1592 — 
Qualification  of,  164c — Rate  books,  &c.,  to  be  produced  to  returning 
officer  by,  742 — Service  in  office  compulsory,  1641,  exemptions,  1641 — 
Superannuation  allowances  to  be  granted  by,  not  affected  by  the 
officer’s  service  under  Public  Health  Act,  452 — Transfer  of  certain 
powers  of,  to  parish  council,  1592  ; by  order  of  local  government  board 
to  authorities  in  urban  districts  and  London,  1638,  1644 — Trustees  of 
charity  to  be  appointed  in  lieu  of,  by  parish  council  or  meeting,  1606, 
i6c8,  16x3. 

OWNERS — Abatement  of  nuisance  by,  on  properly  affected,  73^ — Ad- 
joining, rights  of  drainage  between,  38 — of  Alkali  works,  their  liability 
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for  nuisance,  1147 — Audit,  attended  by,  556 — Borough  rate,  when 
levied  on,  1193 — Burial  ground  not  to  be  used  near  dwelling-house 
without  consent  of,  770— Canal  boat,  to  be  registered  and  marked  by, 
1069,  1070 — Cemetery  not  to  be  made  near  dwelling-house  without 
consent  of,  892 — Complaint  to  justice  by,  of  nuisance  in  the  district, 
205 — Contracts  with  occupier,  liability  for  private  improvement  ex- 
penses under,  588;  nuisance  clauses  not  to  affect,  204;  rating  clauses 
not  to  affect,  522 — Dangerous  buildings  and  places  in  streets  to  be 
fenced  or  secured  at  expense  of,  883 — Deduction  of  expenses  from 
rent  payable  by  occupier  to,  133,  203,  509,  510 — Definition  of,  6; 
in  Highway  Act,  20 ; in  Metropolitan  Building  Act,  17;  in  Nuisances 
Removal  Act,  17 — Drainage  by,  of  land,  714;  of  premises  within  the 
district  of  the  local  authority,  80 ; of  premises  without  the  district,  82  ; of 
undrained  premises,  may  be  enforced,  83 ; repair  of  drains  by,  109 — Fire 
engine  expenses  to  be  paid  by,  906 — General  district  rate  may  be  levied 
on,  in  certain  cases,  492,  495 — Improvements  under  Housing  of  the 
Working  Classes  Act  to  be  executed  by,  1472 ; appeal  against  order  to 
execute  works,  1473 — Indictment  of,  for  nuisance  from  offensive  trade, 
&c.,  223 — of  Limited  interests  may  charge  expenses  of  waterworks  on 
lands,  1065 — Meaning  of,  15 — Name  of,  need  not  be  inserted  in  notice, 
&c.,  607,  in  proceedings  relating  to  nuisances,  572,  573,  in  rate,  520, 
name  to  be  disclosed  by  occupier,  663 — Notice  to,  to  Abate  nuisance, 
188,  to  abate  nuisance  from  privy,  &c.,  107  ; to  Disinfect  house,  231 ; of 
Intended  compulsory  purchase  of  lands,  413,  under  Housing  of  the 
Working  Classes  Act,  1 461,  of  intended  sewage  works,  within  district  of 
local  authority,  61,  without  the  district,  99,  objection  to  the  works  by, 
100;  to  Pave,  &c.,  private  street,  295  ; to  Provide  privy,  &c.,  1 or,  to  provide 
privy  for  a factory,  104;  to  Purify  or  whitewash  house,  115;  to  Supply 
water  to  house,  136 — Notices,  &c.,  under  Towns  Improvement  Clauses 
Act  may  be  served  on,  363 — Objections  by,  at  audit,  556;  to  sewage 
works,  without  the  district,  100 ; to  street  being  declared  a highway,  325 
— Obstruction  of,  by  occupier,  663 — Order  on,  to  permit  entry  on 
premises  to  examine  works,  &c.,  662 ; to  permit  execution  of  works  for 
abating  nuisance,  200 ; order  on  occupier  to  permit  execution  of  works 
by,  663,  form  of  such  order,  761 — Paving,  &c.,  of  private  street  by  or  at 
the  expense  of,  295 ; agreement  by  occupier  to  pay  such  expenses,  589, 
590  ; form  of  notice  to  pave,  762  ; service  of  notice,  310 — Payment  of 
rate  by,  738 ; to  be  deemed  payment  by  occupier,  738 — Polluted  well 
may  be  ordered  to  be  closed  by,  150— Poor  rate,  when  payable  by,  1645 
— Poverty  of,  disinfection  of  house  in  such  case,  232 — Proxy  may  be 
appointed  to  vote  for,  740 — Recovery  of  expenses  from,  203,  580,  when 
payable  by  instalments,  580 — Refusal  of,  to  permit  entry  on  premises, 
662 — Riparian,  see  Riparian  proprietor  — Ruinous  or  dangerous 
buildings  to  be  secured  by,  880 — Scale  of  voting  by,  at  poll  of  owners 
and  ratepayers,  738 — Service  of  notices,  &c.,  on,  310,  607 — Sewers, 
when  to  be  made  at  expense  of,  84 — of  Slaughter-house,  to  affix  notice 
to  premises,  386 — Soil  of  highway  vested  in,  282 ; of  highway  stopped 
up  by  quarter  sessions,  287 — of  Tithes,  to  be  assessed  on  one-fourth  value, 
493,529 — Voting  by,  at  poll  of  overseers  and  ratepayers,  as  occupier, 
740;  as  partners  in  firm,  741;  voting  by  proxy,  740,  754 — Water- 
Pipes,  connection  of,  with  mains  by  owner,  868,  penalty  on  owner  for 
altering,  930,  purchase  of,  by  owner,  867,  streets  may  be  broken  up  by 
owner  for  purpose  of  laying,  868 — Water-Rate,  on  owner  of  small 
tenements,  874 — Water  Supply,  demanded  by,  868,  869,  enforcement  of 
provision  of  supply  to  house,  136,  notice  to  provide,  in  rural  district,  1096, 
appeal,  1098,  forms  ^of  notices,  1101,  1102,  penalty  for  building  or  re- 
building house  without  supply,  1099,  provision  of  supply  for  several  houses 
jointly,  1097 — Water  on  Surface,  landowner  may  appropriate,  714- 

and  Ratepayers — Consent  of  parish  meeting  when  substituted 

for  consent  of,  1672 — Costs  of  meetings  of,  755 — Meetings  of,  for 
passing  resolutions,  751 — Notice  of  meetings  of,  753 — Poll  may  be 
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demanded,  754— Resolutions  of,  for  Bill  in  parliament  to  be  promoted 
or  opposed  by  governing  body,  967  ; for  Highway  parish  to  be  formed. 
5 11,  512;  for  Local  government  district  to  be  constituted,  619,  counter 
petition  against  such  resolution,  621,  disputes  as  to  its  validity,  621 ; for 
Market  to  be  established,  379— Security  for  costs  of  meeting  of,  753 — 
Summoning  officer  of  meetings  of,  752— Voting  paper  for,  form  of,  765. 

OXFORD — Commissioners,  superseded  by  corporation,  725,  726 — 
General  district  rate  in,  506 — Guardians  in,  saving  for  constitution 
of,  1678— Rating  public  buildings  in,  306— University,  rates  under 
local  Act  still  to  be  paid  by  members  of,  5 24 ; recovery  of  contributions, 
524;  urban  rates,  settlement  of  contributions  to,  by  arbitration,  524 — • 
Water  supply  to  colleges,  halls,  or  university,  144. 


P. 

PAID  Officers — Disqualification  of,  for  election,  1658. 

PAPER- Washings — Pollution  of  stream  by,  148. 

PARISH — Accretions  from  the  sea  annexed  to,  11 — Boundaries  of, 
depend  upon  custom,  10;  may  be  altered  by  county  council,  1364;  by 
local  government  board,  12,  1650,  1651;  may  be  set  out  by  certain  com- 
missioners, 10 — Contributory  place,  when  to  be  formed  by,  526 ; over- 
seers of,  how  to  raise  contributions  when  contributory  place  is  part  of, 
529,  530 ; who  are  to  be  overseers  in  such  case,  528 — Definition  of,  in 
Allotments  Act,  1320,  difficulty  arising  from  definition,  1310;  in  Inter- 
pretation Act,  1397;  in  Local  Government  Acts,  1377,  1686;  in  Public 
Health  Act,  6 ; in  Poor  Law  Amendment  Act,  1397 — Division  of, 
into  two  parishes  by  Local  Government  Act,  1894,  1587,  1646,  1649; 
by  order  of  county  council,  1364;  distinction  between  these  methods 
of  division,  1650  ; division  into  wards,  for  election  of  parish  councillors, 
1612,  for  election  of  guardians  and  rural  district  councillors,  43,  1678, 
1679 — Excluded  part  of,  how  dealt  with  for  highway  purposes,  511, 
513,  1625 — Extra-parochial  places  constituted  parishes  or  annexed 
to  existing  parishes,  1 1 — Government  of,  to  be  provided  for  on  crea- 
tion or  alteration  of  borough  or  urban  district,  1674 — Grouping  of 
parishes,  1587,  1653 — Improvement  rate  for  maintenance  of  public 
pleasure-ground  in,  376 — Limits  of,  when  on  the  bank  of  a river,  n, 
12  ; when  bounded  by  a highway,  11 ; when  on  the  sea-shore,  11,  12 — 
Meaning  of,  9 — Medical  officer  of,  his  charges  for  attendance  on 
board  ship,  257 — Metropolitan  parishes,  9 — Property,  1592,  1613; 
part  of  parish  having  separate  property  or  rights,  1653 — River  bank 
annexed  to,  11 ; sea-shore  annexed  to,  n. 

Council — Acceptance  of  office  by  councillors,  1696 — 

Accounts,  1676 — Acquisition  of  land  by,  1597;  for  allotments  by 
hire,  1601 ; for  buildings,  1596 ; for  recreation  ground,  1596 — Additional 
powers,  1596 — Adoptive  Acts,  when  to  be  executed  by,  1595,  1673, 
by  joint  committee  of  parish  council  and  other  authorities,  1673 — 
— Annual  meeting,  1589,  1696 — Appearance  of,  at  boundary  inquiry 
1647,  in  legal  proceedings,  1697 — Application  by,  for  alteration  of’ 
area  under  adoptive  Acts,  1673  ; under  Commons  Act,  1596 ; for  division 
of  parish  into  parish  wards,  &c.,  1612  ; for  urban  powers  to  be  conferred 
on  rural  district  council,  1625 — Assistant  overseers  to  be  appointed  and 
dismissed  by,  1591  ; when  to  be  officers  of,  1690 — Audit  of  accounts,  1676 
— Borrowing  money,  1604,  1605 — Casual  vacancies,  1668 — Chair- 
man, 1589,  and  see  Chairman — Charities,  powers  in  relation  to,  1606 
— Cheques  of,  1697— Clerk  of,  1610,  1692— Combination  of,  with 
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other  parish  council,  1596 — Committees,  appointment  of,  1675 — Com- 
plaint by,  to  county  council,  against  rural  district  council,  1610,  1634, 
1680 — Constitution  of,  1588 — Custody  of  parish  documents,  powers 
as  to,  1 61 1 — Delegation  of  powers  to,  by  rural  district  council,  1609 — 
Disqualification  of  councillors,  1658 — Dissolution  of,  1654 — Docu- 
ments to  be  deposited  with  clerk  or  chairman  of,  16  jo — Effect  on,  of 
creation  of  new  or  alteration  of  existing  borough  or  urban  district,  1674, 
1675 — Election  of,  1589,  1668,  in  parish  divided  into  wards,  1612,. 
failure  to  elect  persons  to  fill  vacancies,  1668 — Electors,  1589 — 
Establishment  of,  1587,  on  creation  or  alteration  of  borough  or  urban 
district,  1675,  on  dissolution  of  group,  1654,  on  increase  of  population, 
1654,  for  small  parish,  1587,  1653 — Expenses,  1604 — Footways  may 
be  repaired  by,  1606 — Gifts  may  be  accepted  by,  1596 — for  Grouped 
parishes,  1587,  1653 — Guarantee  by,  against  loss  from  provision  of 
postal  facilities,  527 — Highways  not  to  be  diverted,  &c.,  without  con- 
sent of,  1605 — Holding  of  land  by,  1589 — Incorporation  of,  1589 — 
Joint  committees,  appointment  of,  1676 — Lapse  of,  1668 — Limita- 
tion of  expenditure  of,  1604 — Meetings  of,  1589, 1696,  and  see  Meeting 
— Members  of  parochial  committee,  when  to  be  chosen  from  councillors, 
1609 — Minutes  of,  1697 — Name  of,  1589 — Notice  to  be  given  to,  of 
application  as  to  common,  1596,  of  plans  of  sewerage  or  waterworks, 
1610,  of  proposal  to  alter  parish  boundary,  1647 — Nuisances  may  be 
abated  by,  1596 — Number  of  councillors,  1588 — Overseers  to  be 
appointed  by,  1591 — Petition  by,  against  boundary  order,  1647 — 
Powers  of,  may  be  conferred  on  parish  meeting,  1613,  on  other  autho- 
rities, 1638 — Proceedings  of,  1696 — Publication  of  notices  by,  1672 
— Qualification  of  councillors,  1588 — Quorum  of,  1696 — Re-eligi- 
bility of  councillors,  1668 — Representation  by,  as  to  allotments,  1593,. 
1599,  under  Housing  of  the  Working  Classes  Act,  1593 — Resignation 
of  councillors,  1668 — Retirement  of  councillors,  1589 — Right  of  way 
may  be  acquired  by,  1596 — Rural  district  council  to  be  deemed  to  be,  in. 
certain  cases,  1647 — Sale,  &c.,  of  land  by,  1596 — Service  of  notices  on, 
1697;  on  councillor,  1696 — Small  Holdings  Act,  councillors  to  act  on 
committee  under,  1593 — Standing  orders  of,  1697 — Summary  deter- 
mination of  questions  concerning,  1682 — Term  of  office,  1588,  1589 — 
Transfer  to,  of  Powers,  &c.,  of  allotment  managers,  &c.,  1593,  of  church- 
wardens, 1592,  of  guardians  as  to  sale,  &c.,  of  parish  property,  1592,  of 
overseers,  1592,  of  vestry,  1592  ; construction  of  enactments  relating  to* 
powers  transferred,  1673  ; of  Property  held  by  churchwardens  and  over- 
seers, 1592,  of  property  held  by  trustees,  1606 — Treasurer,  1610 — Use 
of  schoolroom,  &c.,  for  purposes  of,  1589 — Validity  of  acts  of,  notwith- 
standing defects  in  election  or  qualification,  1696 — Vice-chairman, 
1696 — Water  supply,  facilities  for,  may  be  provided,  1596. 

Meeting — Accounts  of,  1676 — Adoptive  Acts  may  be 

adopted  by,  1594;  other  powers  of  parish  meeting  under,  1597;  parish 
meeting  tofoin  in  appointment  of  joint  committee  for  purposes  of,  1673 — 
Appearance  by,  at  boundary  inquiry,  1647 — Application  by,  for 
establishment  or  dissolution  of  group  of  parishes,  1653,  of  parish  council* 
1654,  of  school  board,  1673 — Appointment  by,  of  overseers  and 
assistant  overseers,  1612 — Audit  of  accounts  of,  1676 — Authentica- 
tion of  acts  of,  1613 — Chairman  of,  1588,  1612,  1658 — Charities,, 
powers  in  relation  to,  1606,  1607 — Committees,  1612 — Complaint 
by,  to  county  council,  against  rural  district  council,  1613 — Consent  of* 
to  diversion,  &c.,  of  highway,  1613,  to  expenditure  by  parish  council,  1604, 
to  loan  being  raised  by  parish  council,  1604,  to  sale  of  land  by  parish 
council,  1596,  when  substituted  for  that  of  owners  and  ratepayers,  1672,. 
1673 — Constitution  of,  1587,  1588 — Construction  of  enactments 
relating  to  powers,  &c.,  transferred  to,  1673 — Convention  of,  1658 — 
Custody  of  parish  documents,  powers  as  to,  1611 — Discussion  of 
parish  affairs  by,  1695 — Expenses  of,  1604,  limitation  of  expenses,. 
1613 — Guarantee  by,  against  loss  from  provision  of  postal  facilities* 
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PARISH  Meeting — continued. 

527 — Highway,  when  not  to  be  diverted  without  consent  of,  1613 — 
Incorporation  of  chairman  and  overseers,  1613 — Meetings  to  be 
held  twice  a year,  1612 — Minutes  of,  1697 — Parish  councillors  to 
be  elected  at,  1668 — for  Part  of  parish,  1653,1672 — Place  of  meeting, 
1657 — Poll  consequent  on  meeting,  1588,  1669 — Powers  of,  when  there 
is  no  parish  council,  1612,  parish  council  powers  may  be  conferred  on, 
1613 — Proceedings  of,  1588,  1695 — Service  of  notices  on,  1696 — 
Time  of  meeting,  1588,  1657 — Transfer  to,  of  powers  of  owners  and 
ratepayers,  1672  ; of  vestry,  1613 — Use  of  schoolroom,  &c.,  for  purposes 
of,  1589 — Voting  at  meeting,  1588. 

PARKS — Agricultural  land  does  not  include,  1731 — Bequests,  &c., 
for,  exempt  from  statute  of  mortmain,  3 77 — Rateability  of,  3 74 — Trees 
in,  overhanging  highway  not  lopped,  681 — see  Becreation  grounds. 

PARLIAMENT — Abstract  of  annual  returns  as  to  rates,  &c.,  to  be  laid 
before,  922 — Act  of,  see  Act  of 'parliament — President  and  secretary  of 
local  government  board  may  be  members  of,  953 — Provisional  orders 
to  be  confirmed  by,  644 — Regulations  under  Canal  Boats  Act  to  be 
laid  before,  1072 — Salary  of  auditors  paid  out  of  money  provided  by, 
1124 — Scheme  for  new  borough,  when  to  be  confirmed  by,  1195 — 
Standing  orders  of;  as  to  Deposit  of  plans,  &c.,  417,  646  ; as  to  Esti- 
mates to  be  inserted  in  preamble,  648,  649 ; as  to  Petitions  against 
private  bills,  647. 

PARLIAMENTARY — Committees,  standing  orders  as  to  proceedings 
before,  646 — Costs,  taxation  of,  65 1,  when  payable  by  county  council, 
1341,  by  urban  authority,  483,  649,  964 — Grant,  in  aid  of  manual 
or  technical  instruction,  141 8 ; may  be  applied  to  school  of  science  or  art, 
1551 — Powers,  required  for  breaking  up  streets,  366;  for  compulsory 
purchase,  413,  414 — Tax,  meaning  of,  591. 

PAROCHIAL — Charity,  see  Charity — Committees,  469;  instructions 
of  local  government  board  as  to,  471;  parish  council  may  be  invested 
with  powers  of,  1609  ; parish  councillors  to  be  members  of,  in  certain 
cases,  1609;  not  entitled  to  use  schoolroom,  &c.,  for  meetings,  1591 — 
Electors,  Application  by,  for  division  of  parish  into  parish  wards,  &c., 
1612 ; Auditors  in  London  to  be  elected  by,  1637 ; Convention  of  parish 
meeting  by,  1658,  for  part  of  parish,  1672  ; Guardians  to  be  elected  by, 
1615;  Inspection  of  documents  by,  1 6 7 6, 1 6 7 7 ; Marriage  not  to  disqualify 
women  for  registration  as,  1655  ; Meaning  of,  1588,  1686  ; Metropolitan 
vestry  to  be  elected  by,  1637  ; Parish  council  to  be  elected  by,  1589; 
Parish  meeting  to  consist  of,  1588;  Register  of,  1655,  Rural  district 
council  to  be  elected  by,  1624;  Separate  list  of,  1656,  Urban  district 
council  to  be  elected  by,  1623  ; Woolwich  local  board  to  be  elected  by, 
1637 — Relief,  disqualification  by  reason  of,  of  elector,  1657,  for  office, 
1658;  meaning  of,  1659. 

PART — of  Act  of  Parliament,  heading  of,  may  be  referred  to,  5 — of  Dis- 
trict, meaning  of  the  expression,  505 — of  House,  owner  not  obliged  to 
sell  under  Lands  Clauses  Act,  28 — of  Parish,  Adoptive  Acts,  how 
adopted  and  executed  in,  1595,  1673  ; Committee  of  parish  council  for 
exercise  of  powers  in,  1675,  16 7 6 ; Consent  of  parish  meeting  for,  may  be 
made  necessary  for  act  of  parish  council  affecting,  1653  ; Parish  meeting 
for,  1672  ; Without  an  urban  sanitary  district,  how  treated  for  highway 
purposes,  511,  513,  1625. 

PARTNERS — Voting  by,  at  poll  of  owners  and  ratepayers,  741. 

PARTY  Wall — Meaning  of,  350. 

PASSAGE — Brokers,  definition  of,  1705,  licenses  for,  1705,  1706,  security 
to  be  given  by,  1705,  transfer  of  powers  of  justices  in  relation  to,  to 
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PASSAGE — continued. 

district  council,  1635 — Cleansing  of,  by  local  authority,  1443,  recovery 
of  expenses,  1444—“  Street  ” includes,  7. 

PASTURE — Bye-laws  as  to,  owners  of  regulated  pasture  under  Inclosure 
Act  may  make,  1039 — on  Common,  may  be  regulated  by  scheme,  under 
Allotments  Act,  1319,  under  Commons  Act,  1030 — Ground,  assessment 
of,  to  general  district  rate,  493  ; to  special  sanitary  rate,  529 ; to  rate  for 
library  expenses,  1551;  to  other  rates,  1726,  1731 — at  Roadside,  lease 
of,  by  urban  authority,  285 — Scheme  for  common  of,  under  Allotments 
Act,  1319. 

PATENT — for  Bricks  used  in  works,  surveyor  interested  in,  45  8 — Disin- 
fectants, infringement  of,  93. 

PATHS — on  Common,  set  out  by  scheme  under  Commons  Act,  1031 — see 
also  Footpath. 

PAUPERS — Corpses  of,  sold  by  master  of  workhouse,  266 — Disquali- 
fication of,  from  occupying  labouring  classes’  lodging-houses,  i486  ; 
from  voting,  740,  1657,  for  office,  1658 — Hospital,  accommodation  for, 
247,  252 — Notification  of  infectious  disease  amongst,  255 — Settle- 
ment of,  destroyed  by  division  of  parish,  1650. 

PAVEMENT — Bye-laws  as  to  cleansing,  113 — Covenant  to  make,  329 
— Meaning  of,  114,  326 — Penalty  for  injuring,  &c.,  280 — Vesting  of, 
in  urban  authority,  280. 

PAVING — Definition  of,  1435,  T559 — of  Highways,  duty  of  urban 
authority  as  to,  280,  laying  tramway  not  deemed  to  be  a mode  of, 
290 — Private  streets,  enforcement  of,  295  ; form  of  notice  to  pave, 
762 ; owners  not  liable  for  cost  of  pavement  on  opposite  side  of  road, 
317,  318  ; railway  or  canal  company,  when  liable  for  expenses  of  paving 
310,  3 11 ; see  also  Private  Street  Works  Act — of  Yards,  bye-laws  as  to, 
1442. 

PAWNBROKERS  Act,  1872,  971 — Appeal  to  quarter  sessions,  972 — 
Certificates,  971,  form  of  certificate,  972 — Transfer  of  powers  under, 
to  district  council,  1635. 

PAYMENT — of  Debts  Act,  limitation  by,  of  time  for  payment  of  debts 
by  guardians,  528 — Illegal,  at  elections,  1246,  and  see  Illegal  payment 
— of  Rate,  by  owner  to  be  deemed  payment  by  occupier,  738,  for  voter, 
1240,  1269. 

PEDLARS  Act — ■*«  Licensed  hawker,”  does  not  include  person  holding 
certificate  under,  836,  837. 

PENAL — Compensation  under  Factory  and  Workshop  Acts,  1716 — 
Servitude  Act,  punishment  under,  for  forgery  of  orders,  &c.,  of  local 
government  board,  257. 

PENALTIES — Action,  by  common  informer  for,  Corporation  cannot 
bring,  571;  Interrogatories  cannot  be  administered,  571;  Limitation  of 
time  for,  460;  Notice  of  action,  1578,  1579;  Penalty  cannot  be  remitted, 
460 — Application  of,  571,  690 — Attorney-general’s  consent  to  pro- 
ceedings for,  when  required,  570,  1272,  1279 — Bye-laws  to  provide  for 
mitigation  of,  439 — Compounding  for,  under  contract  with  local 
authority,  395 — Contracts  with  urban  authority  are  to  specify,  395 — 
Imprisonment  for  non-payment  of,  566 — Public  Health  Act  not 
to  give  exemption  from,  723 — Recovery  of,  203,  565,  under  incorporated 
Acts,  690  ; restrictions  as  to  persons  who  may  recover,  5 70 ; in  superior 
court,  207 — Remission  of,  460,  57: — Summary  proceedings  for 
recovery  of,  565. 
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PENALTY  in  respect  of — Accounts,  alteration  of,  553,  555  ; neglect  to 
make  up,  555;  refusing  inspection  of,  555 — Acting  in  office  before 
making  declaration  of  acceptance,  1973 — Admission  of  local  authority 
or  officer  to  premises,  disobeying  order  for,  203 — Alkali  works,  1146- 
1151 — Adulteration  of  food  and  drugs,  977-982 — Audit,  refusing  to 
produce  documents  to  auditor,  555,556;  refusing  to  sign  or  falsely  making 
declaration  to  auditor,  555,  556 — Bakehouse,  sanitary  requirements  not 
complied  with,  1232  ; sleeping  place  not  properly  constructed  and  sepa- 
rated from  bakehouse,  1082  ; unfit  for  use  and  occupation,  1232 — Ballot 
Act  not  complied  with  by  officers,  1955 — Ballot  papers  forged,  &c.,  1951, 
1952 — Building;  Beyond  line  of  houses,  1383;  Drains  not  provided, 
86  ; Hoarding  not  erected  or  lighted  at  night  during  erection  or  altera- 
tion, 882  ; Privy,  ashpits,  &c.,  not  provided,  100;  over  Sewer,  erected 
without  consent,  87 ; under  Street,  constructed  without  consent,  87  ; 
Materials  for  building  left  unprotected,  883 — Burial  under  church, 
769 — Bye-laws,  defacing  notice  of,  663  ; infringement  of,  439 ; in- 
fringement of  municipal  bye-laws,  1169;  penalty  not  incurred  after  a 
year  in  certain  cases,  360 — Canal  boat,  illegal  detention  of  certificate 
of  registration,  1072 ; non-compliance  with  regulations  of  education 
department  or  local  government  board,  1273  ; using  as  a dwelling,  when 
unregistered,  1069 — Cellars,  neglect  to  provide  proper  doors  for,  880 ; 
letting  or  occupying,  as  dwellings,  153 — Cesspool  overflowing,  116 — 
Chimney,  construction  of,  of  insufficient  thickness,  352  ; setting  on 
fire  accidentally,  906,  wilfully,  906 — Chimney  sweepers  soliciting  em- 
ployment, 184 — Cholera,  disobeying  regulations  as  to,  259,  1733;  ob- 
structing execution  of  regulations,  259,  1733 — Cock-fighting,  keeping 
places  for,  908 — Common  lodging-house,  harbouring  thieves  or  receiving 
stolen  goods  in,  161;  not  affixing  notice  to  the  house,  158;  not  lime- 
washing, 159  ; not  reporting,  160  ; receiving  lodger  in  unlicensed  house, 
160  ; refusing  access  to  officer,  160 — Constable,  harbouring  on  licensed 
premises,  907 — Contracts  with  local  authority,  officers  interested  in, 
458,  1279  ; penalty  on  contractor  to  be  specified  in,  395 — Corruption  in 
office,  r407,  1408 — Damage,  to  Cemetery  fences,  &c.,  896;  to  Gardens 
in  towns,  925  ; to  Hackney  carriage,  917 ; to  Highway,  or  fences,  trees, 
&c.,  thereon,  280,  293  ; to  Notice  boards,  663  ; to  Water  meter,  135  ; to 
Works,  &c.,  of  local  authority,  664 — Disqualification,  acting  as 
councillor  or  guardian  when  subject  to,  1659 — Ditches,  at  side  of 
highway,  interference  with,  119 — Doors  opening  outwards  on  street, 
neglect  to  alter  on  notice,  880 — Draining  premises  into  sewer  without 
complying  with  regulations.  80 — Drugging  animals,  909 — Drunken- 
ness on  highway,  905 — Elections,  see  Corrupt  and  Illegal  Practices 
Act,  Municipal  Elections  ( Corrupt  and  Illegal  Practices')  Act — Epi- 
demic diseases,  obstructing  execution  of,  or  violating  regulations  as  to, 
259,  *733 — Factory,  not  kept  in  conformity  with  Factory  Act,  1088; 
without  privy,  104;  workman  in,  when  liable  to  penalty,  1088 — False 
alarm  of  fire,  144;  false  evidence,  256,  603;  false  statement  on  letting 
infected  house,  244,  245 ; false  warranty,  on  sale  of  food  or  drug,  990 ; 
false  weights  or  measures,  841 — Financial  statement,  neglect  to  make, 
1126  — Fire-plugs,  neglect  to  fix  or  maintain,  865  — Fire-works, 
letting  off  in  street,  902,  904  — Fraudulent  alteration  of  water 
meter,  135 — Gas- washings  poured  into  drain  or  stream,  145,  871 — 
Hackney  carriages,  91 1-9 17,  see  also  Haclmey  carriages — Hawking, 
without  license,  1159 — Highway,  injuring  pavement,  trees,  &c.,  on, 
280,  293 ; other  offences  in,  901-905 — Infection;  Default  in  disinfect- 
ing conveyance,  242,  or  house,  115,  23 t;  default  in  notifying  infectious 
disease,  1411;  Exposing  infected  person,  239,  or  infected  things,  239; 
Infringing  regulations  as  to  infected  persons  brought  into  district  by 
ships,  238;  Letting  infected  house  or  room,  243;  Making  false  state- 
ment upon  such  letting,  244,  245  ; Obstructing  or  disobeying,  order  for 
removal  of  body  after  death  from  infectious  disease,  265,  order  for  removal 
of  infected  person,  237,  regulations  of  local  government  board  as  to  spread 
of  disease,  25  9, 1 733— Libraries,  offences  in,  1 75  2, 1753 — Locomotives 
on  highways,  1750,  1751 — Manure,  not  removing,  12 1 — Markets; 
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Exposing  for  sale  unwholesome  food,  840;  Fraud,  in  weighing  carts, 
842,  in  weighing  cattle,  1297;  Obstructing  the  keeper,  840,  or  collector 
of  tolls,  844 ; Refusing  to  weigh  articles  bought,  841 ; Selling  certain 
goods  elsewhere  than  in  market,  836 ; Taking  unauthorized  tolls, 
844 — Milk,  refusing  to  allow  sample  to  be  taken  for  analysis,  1130 — 
Mortgages,  refusing  inspection  of  register  of,  544,  or  refusing  to  register 
transfer,  544 — Mortuary,  obstructing  removal  of  body  to,  265 — Name, 
of  Occupier,  neglecting  to  insert,  in  rate-book,  738;  of  Owner,  occupier 
refusing  to  disclose,  663  ; of  Street,  defacing,  876 — Nomination  papers, 
1970 — Non-acceptance  of  office,  1971 — Notices,  destruction  of, 
663 — Nuisance,  194;  Default  in  complying  with  notice  to  abate, 
194;  Disobeying  order  to  abate,  198;  Division  of  penalties  in  case  of 
joint  offence,  203  ; from  Drains,  privies,  &c.,  107 ; Exemption  in  case  of 
manufactories,  &c.,  168;  from  Noise  of  steam  trumpet,  or  whistle,  184; 
from  Offensive  trade,  217;  Recovery  of  penalties,  203,  207;  Stay  of 
proceedings  pending  appeal,  199 — Number  of  house,  defacing,  876; 
neglecting  to  mark  or  renew,  876 — Obstruction ; of  Burial  of  body  of 
infected  person,  265  ; of  Execution,  of  Housing  of  the  Working  Classes 
Act,  1492,  of  Petroleum  Act,  960, 961,  of  Public  Health  Act,  663,  of  regu- 
lations as  to  epidemics,  259,  1733  ; of  Inspector  of  factories,  1086;  of 
Owner,  by  occupier,  663  ; of  Removal  of  infected  person  to  hospital,  237  ; 
of  Searcii  for  unsound  food,  230,  231 — Offensive  trade,  establishing 
without  consent,  213;  continuing  to  carry  on,  213;  nuisance  caused  by, 
217;  stay  of  proceedings  pending  appeal,  217 — Officers;  Fees,  &c., 
taken  beyond  salary,  45  8 ; Incompatible  offices  held  by,  45  7 ; Interest 
in  contracts  with  local  authority,  458,  exceptions,  1279;  Penalty  when 
not  recoverable  without  consent  of  attorney-general,  1272 — Ornamental 
gardens,  injury  to,  925 — Overflow  from  cesspool,  closet,  &c.,  116 — 
Perjury,  603 — Petroleum,  keeping,  in  contravention  of  Act,  958  ; 
obstructing  execution  of  Act,  960,  961 — Pollution  of  rivers,  64,  65, 
1052;  of  water  with  gas-washings,  145,  871 — Privy,  overflowing,  116; 
not  providing  privy,  for  factory,  104,  for  premises  attached  to  a mine,  104, 
105 — Quarantine,  255,  1733 — Rate  books,  refusing  inspection  of,  507, 
520,  742 — Rates,  &c.,  not  making  annual  return  as  to,  under  Local 
Taxation  Returns  Acts,  922,  1075 — Regulations  as  to  epidemics,  259, 
1733  ; as  to  canal  boats,  1273 — Removing  pavement,  &c.,  of  street, 
280;  refuse,  no,  obstructing  its  removal,  no,  where  local  authority 
fails  to  remove  it,  no;  not  removing  manure,  121 ; not  removing  pro- 
jections from  houses,  877 — Resignation  of  office  by  urban  district 
councillors,  1973 — Returning  officer  failing  to  conduct  election,  1970 
— Secrecy  of  ballot  infringed,  1952,  1953— Sewer,  making  building 
over,  87 ; making  communication  with,  improperly,  80 — Slaughter- 
house, not  affixing  notice  to,  386  ; using,  when  unlicensed,  885 — Smoke, 
locomotive  not  consuming,  182 — Stolen  goods,  receiving,  in  lodging- 
house,  16 1 — Stray  cattle,  allowing,  to  be  in  street,  900;  impounding 
vexatiously,  900;  taking  excessive  fees  for  impounding,  900 — Streets, 
constructing  vault  under,  87;  injuring  pavement,  trees,  &c.,  in,  280; 
offences  in,  901-905— Swine  kept  in  a house,  116 — Thames,  pollution 
of,  1056-1058 — Thieves,  harbouring  of,  in  lodging-house,  16 1 ; in  place 
of  public  resort,  907  — Unsound  meat,  exposing  for  sale,  227,  in 
markets,  840,  in  slaughter-houses,  887 ; obstructing  inspection  of,  230,  or 
search  for,  231,  in  the  case  of  markets,  840,  or  slaughter-houses,  887 — 
Village  greens,  injuries  to,  178,  1043 — Voting  papers,  fabrication, 
&c.,  of,  749 ; interfering  with  delivery  or  collection  of,  749 — W ater ; 
Allowing  persons  to  take  water  from  cistern  or  pipes,  870;  Altering 
meter  fraudulently,  135,  altering  pipes,  930;  Closet,  neglect  to  provide, 
1 00, 104,  overflowing,  1 1 6 ; Erecting  house  in  rural  district  without  supply, 
1099 ; Fittings  out  of  repair,  869  ; Injuring  meter,  135  ; Misuse  of  water, 
929,  930  ; Neglecting,  to  lay  communication  pipes,  864,  to  maintain  fire- 
plugs or  keep  pipes  charged  with  water,  865  ; Polluting  water,  871, 
polluting  it  with  gas- washings,  145,  871 ; Spouts  not  affixed  to  buildings, 
880;  Stagnant,  in  cellar,  116;  Taking  water  without  agreement,  870; 
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Waste  of  water,  869,  929 — Works  of  sewsge,  &c.,  removing  bars, 
chains,  or  lights  put  up  for  protection  of  traffic  during  execution  of,  882 
— Workshop  not  cleansed  or  limewashed,  1529. 

under  Alkali  Act,  1146-1 15 1 — Baths  and  Wash-houses  Acts, 

834,  835 — Canal  Boats  Acts,  1069,  1071,  1072,  1273;  recovery  of  such 
penalties,  1072 — Chimneysweepers  Act,  noisily  soliciting  employment, 
184 — Companies  Act,  recovery  of,  787 — Customs  Consolidation  Act, 
255 — Dairies,  cowsheds,  and  milkshops  orders,  1798 — Housing  of  the 
Working  Classes  Act,  1483,  1492 — Incorporated  Acts,  recovery  of,  690 
— Infectious  Disease  Prevention  Act,  1427,  1430 — Local  Acts,  not  to 
be  cumulative,  723 — Margarine  Act,  1299 — Markets  and  Fairs  Clauses 
Act,  836,  840-842,  844 — Markets  and  Fairs  (Weighing  of  Cattle) 
Act,  1525,  1526 — Petroleum  Act,  958,  960,  961,  1160 — Public  Bodies 
Corrupt  Practices  Act,  1407,  1408 — Public  Health  Acts  Amendment 
Act ; in  respect  of  Building  over  offensive  matter,  1443  ; Hoards  during 
building  operations,  1446 ; Injurious  matter  passed  into  sewer,  1438 ; 
Injury  to  notices  posted  by  local  authority,  145  r ; Means  of  ingress  and 
egres3  for  place  of  public  resort,  1447  ; Music  and  dancing,  145  2 ; Noti- 
fication, ot  change  of  occupation  of  slaughter-house,  1444,  of  infectious 
disease  in  common  lodging-house,  1445 »'  Room  over  cesspool  or  privy 
used  as  dwelling,  1443  ; Platform  not  properly  secured,  1448  ; Recovery 
of  penalties,  1434;  Rubbish  thrown  into  stream,  1450 ; Sanitary  conveni- 
ences, 1442 — Rivers  Pollution  Prevention  Act,  1052 — Sale  of  Food  and 
Drugs  Act,  978,980,  982,  985,  990 — Salmon  Fisheries  Acts,  64 — Towns 
Improvement  Clauses  Act ; in  respect  of  Bars  for  protection  during  repairs, 
882 ; Coverings  for  cellar  doors,  880 ; Deposits  of  building  materials, 
883 ; Doors  opening  outwards,  880 ; Names  of  streets,  876 ; Numbers 
of  houses,  876;  Projections  from  houses,  877;  Slaughter-houses,  885— 
887;  Waterspouts  on  houses,  880 — Towns  Police  Clauses  Act;  in 
respect  of  Bear-baiting,  908  ; Cattle  straying  in  streets,  900 ; Chimneys 
on  fire,  906 ; Dogs,  901 ; Driving  furiously,  902 ; Drunkenness,  905  ; 
Firearms,  &c.,  902;  Hackney  carriages,  91 1-91 7;  Harbouring,  con- 
stables on  duty,  907,  disorderly  persons  or  thieves,  907  ; Horses  exposed 
for  sale,  901  ; Kite-flying,  902  ; Obscene  books,  902  ; Obstructing  street 
or  footway,  902  ; Pigs  kept  in  or  near  street,  903  ; Pound  breach,  901 ; 
Prostitution,' 902 ; Repairing  carts  in  streets,  901;  Riding  in  carts 
improperly,  901,  902  ; Ringing  bells,  903  ; Slaughtering  cattle  in  streets, 
961;  Sliding  in  streets,  903;  Traffic  in  streets,  899 — Waterworks 
Clauses  Act,  fouling  water  with  gas- washings,  871 — Weights  and 
Measures  Act,  841. 

PEPPERCORN  Rent— Freeholder  entitled  to,  held  not  to  be  the 
“owner,”  17. 

PERCOLATION — of  Gas-washings,  147 — Refuse  from  mine,  91 — 
Sewage,  90,  714 — Water  through  bridge  over  highway,  171. 

PERIODICALS — Purchase  of,  by  local  authorities,  1791. 

PERJURY — Disqualification  under  Corrupt  Practices  Acts  removed 
when  procured  by,  1224 — Punishment  for,  603 — under  Public  Works 
Loans  Act,  1022. 

PERMANENT — Works,  money  may  be  borrowed  for,  537;  what  may 
be  included  in,  538. 

PERSON— Definition  of,  in  Public  Health  Act,  6— Meaning  of,  when 
it  is  to  include  a corporation,  977,  13 97,  1402. 

PERSONAL — Liability,  of  local  authority  and  their  officers,  603 Pro- 

perty, exempt  from  certa:n  rates,  5 r6. 
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PERSONATION — Apprehension  of,  person  suspected  of,  1173,  1958 
— is  a Corrupt  practice,  1238 — Definitions  of,  749,  1269 — Meaning 
of,  1242 — Prosecution  of,  1173,  1958 — see  also  Corrupt  Practice. 

PETITION — to  County  council,  for  establishment  of  isolation  hospital, 
1582 — to  High  Court,  against  election ; Abatement  of,  1181 ; Constitu- 
tion.of  election  court  to  try,  1176;  Costs  of,  n8r,  1187,  1258,  1261, 
security  for  costs,  1175  ; Grounds  for,  1173, 1246  ; Limitation  of  time  for, 
1174,  1255  ; Public  prosecutor  to  attend  trial  of,  1257;  Rules  of  Court 
as  to  procedure,  1 781,  application  of  rules  to  elections  under  Local  Govern- 
ment Act,  1894,  1892;  Trial  of,  1177,  1257;  Withdrawal  of,  1180,  1256, 
corrupt  withdrawal,  1256  ; and  see  Municipal  election  petition — to  Local 
government  board  ; against  Alteration  of  county  district,  &c.,  1364;  for 
Confirmation  of  scheme  under  Housing  of  the  Working  Classes  Act, 
1461 ; against  Constitution  of  local  government  district,  621  ; for  Invest- 
ment of  rural  authority  with  urban  powers,  623  ; for  Provisional  order 
for  compulsory  purchase  of  lands,  413;  for  Settlement  of  boundaries, 
620 — to  Parliament;  against  Provisional  orders,  or  private  bills, 
standing  orders  as  to,  647 — to  Privy  council;  for  Amendment  of 
scheme  for  borough,  1197;  for  Charter  of  incorporation,  1194,  notice 
of  petition  to  be  given,  1363  ; against  Scheme  for  adjustment  of  powers 
and  rights,  1195. 

PETROLEUM  Act,  1871,  956 — Bye-laws  as  to  ships,  957 — Defini- 
tions, 956 ; definition  of  petroleum,  957,  961 — Expenses  of  testing,  960 
— Labels  on  vessels  containing  petroleum,  958 — Licenses,  958-960 — 
Notice  by  master  or  owner  of  ship,  95  7 — Orders  in  council  as  to  other 
substances,  961 ; orders  as  to  carbide  of  calcium,  1917 — Penalty  for 
obstructing  officer,  960 — Search  warrant,  960 — Storage  of  petroleum, 
958 — Summary  proceedings,  961 — Testing  petroleum,  960— Transfer 
of  powers  of  justices  to  district  council,  1635. 

1879,  1135 — Definition  of  petroleum,  1135 — 

Directions  'for  testing  petroleum,  1136  — Verification  of  testing 
apparatus,  1135. 

Hawkers  Act,  1881,  1159 — Definition  of  petroleum, 

1160 — Regulations  for  hawking,  1159 — Saving  for  boroughs,  1161 — 
Seizure  of  petroleum,  1161. 

PIERS — Public  works  loan  commissioners  may  lend  money  for,  539. 

PIG-Styes — Bye-laws  as  to,  114 — in  House,  116 — Nuisance  from,  116, 
— near  Street,  903. 

PIPES— for  Gas,  alteration  of,  by  urban  authority,  3 28 ; laying,  without 
parliamentary  powers,  366-368 — for  Water,  Alteration  of,  by  urban 
authority,  328 ; Breaking  up  streets  to  lay,  in  communication 
with  house,  860,  868;  Map  of,  857;  Notice  by  owner  or  occupier  of 
intention  to  lay,  868;  Refusal  to  lay,  863,  867;  Undertakers,  when  to 
lay,  i33>  866. 

PLACE — of  Abode,  place  of  business  may  be,  608  ; or  place  of  residence, 
75 r,  752 — with  Boundary  known  and  defined,  meaning  . of,  620; 
settlement  of  boundaries  by  local  government  board,  620 — Meaning 
of,  226,  914. 

PLANS — of  Alkali  -vyorks,  may  be  required  by  inspector,  1151— Bye-laws 
as  to  deposit  of,  3 36, 35 5 — Deposited,  abandonment  of,  35 6 ; approval  of, 
when  in  contravention  of  bye-laws,  337;  effect  of  representation  made  upon, 
417  ; mandamus  to  local- authority  to  approve  of,  360,  361 — Entry  on 
lands,  for  making,  662 — of  Lands  to  be  purchased  compulsorily,  413 — 
Local  authority  concluded  by  approval  of,  3 34— of  Sewerage  system, 
79 — Standing  order  as  to  deposit  of,  417,  646 — Streets  existing  only 
upon,  23 — of  Waterworks,  857— Works  of  repair  to  private  streets, 
296  ; deposit  not  a condition  precedent,  314,  315. 
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PLANTATIONS — Hating  of,  497,  531. 

PLATFORM — of  Railway,  assessment  of,  to  general  district  rate,  499 — 
Safety  of,  1448. 

PLEASURE — Boats;  Bye-laws  as  to,  388  ; Licences  for,  388  ; Meaning 
of,  3 90 — Grounds  ; not  Agricultural  land  for  rating  purposes,  1731; 
Bye-laws  as  to,  3 72,  3 74,  bye-law  prohibiting  preaching  on,  3 74 ; Faculty 
for  converting  churchyard  into,  refused,  3 75  ; Larceny  of  things  attached 
to,  377 ; to  be  Open  to  gratuitous  use  of  public,  372  ; Protection  of,  923  ; 
Purchase  of  land  for,  372 ; Urban  authority  may  provide,  372  ; see  also 
Recreation  ground. 

PLYING  for  Hire — without  License,  penalty,  911,  912 — Meaning  of, 
911,  912. 

POISONOUS— Matter,  river  polluted  by,  1049. 

POLICE — Force,  in  new  borough,  1196  ; for  town,  discontinuance  of,  1349 
— Office,  public  works  loan  commissioners  may  lend  money  for,  1019, 1025  ; 
riotous  or  indecent  behaviour  in,  905  ; for  stipendiary  magistrate,  566 — 
Officer,  not  to  be  inspector  of  nuisances,  45 1 ; may  give  information  of 
nuisance,  187 ; not  a “ party  aggrieved,”  5 70 ; proceedings  by,  in  relation 
to  nuisances  in  certain  cases,  205,  206  ; see  also  Constable — Regulations 
of  Public  Health  Act,  387 — Slaughter  of  injured  animals  by,  1702. 

POLL  at  Election — Abandonment  of,  on  reduction  in  number  of  can- 
didates, 1930,  1977,  2001 ; forms  of  notice  to  be  given  in  such  case,  1943, 
1990 — Adjournment  of,  1954 — Close  of,  1948,  1963 — Day  of,  1930, 
1979,  2002 — Declaration  of  result  of,  1935,  1948,  1951,  1982,  2005  ; 
forms  of  declaration,  1946,  1993 — Documents  relating  to,  how  dealt 
with  after  election,  1965, 1966 — Expenses  of,  1938, 1984,  2007 — Hours 

l of,  1930, 1979,  2002 ; in  case  of  metropolitan  elections,  1638 — Notice  of 
1932,  1980,  2003  ; forms,  1944,  1945, 1991,  1992 — Officers  to  aid  in  con- 
duct of,  their  appointment,  1933,  1953,  1980,  2004;  their  liability  for 
misconduct,  1955  > secrecy  to  be  maintained  by  officers,  1952,  declaration 
ctf  secrecy,  1968,  form  of  declaration,  1969,  1996 — Opening  of,  1961 — 
Presiding  officer,  1933,  1980,  2004;  and  see  Presiding  officer — Pro- 
vision of  requisites  for,  1933,  1953,  i960,  1980,  2004 — Simultaneous 
polls,  at  elections  of  guardians  and  urban  district  councillors,  1930,  2002  ; 
at  election  of  rural  district  councillors  and  parish  councillors,  1979 — 
Use  of  schoolroom,  &c.,  for  purposes  of,  1953 — Voting  at,  1948,  1961- 
1963  ; questions  to  electors,  1933,  1981,  2004. 

at  Meeting  of  owners  and  ratepayers,  754;  form  of  voting  paper, 

765;  mandamus  to  take  poll  refused,  755 — consequent  on  Parish 
meeting,  1588,  1669,  1672  ; demand  of,  1695  ; expenses  of,  1588,  1604. 

POLLING  Agents — Appointment  of,  1248,  1933,  1981,  2004;  in  case 
of  death  or  incapacity  of  agent  originally  appointed,  1968;  notification 
of  appointment,  1933,  1968,  1981,  2004 — Apprehension  of  person 
suspected  of  personation  at  request  of,  1958  ; liability  of  agent  if  charge 
unfounded,  1959  — Candidate  cannot  undertake  duties  of,  1967  — 
Presence  of,  in  polling  station,  i960 ; where  ballot  paper  is  marked  on 
behalf  of  voter,  1962 — Questions  to  be  put  to  voter  at  request  of,  1933, 
1981,  2004— Secrecy  to  be  maintained  by,  1952 ; declaration  of  secrecy 
to  be  made  by,  1968,  form  of  declaration,  1969,  1996 — Service  of  notice 
on,  1967. 

Districts — at  Guardians  election,  2002 — at  Rural  district 

councillors  election,  1979 — at  Urban  district  councillors  election,  1931. 

• Stations— Admission  to,  i960— Distribution  of  voters 

among,  i960 — Licensed  premises  not  to  be  used,  1932,  1979,  2003 — 
Number  of,  1932,  1980,  2003;  one  room  may  contain  several  polling 
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stations,  i960 — Order  to  be  kept  in,  1954,  i960 — Presence  of  candi- 
date in,  1967 — Situation  of,  1932,  1979,  2003 — Use  of  schoolroom,  &c., 
as,  1953. 

POLLUTION — of  Artificial  stream,  action  for,  75 — of  Canal,  Lake, 
or  Pond,  by  local  authorities,  prohibited,  63 — of  Rivers  and  Streams ; 
with  Arsenic,  223  ; Attorney-general’s  consent  to  proceedings,  when 
required,  149 ; Contributory  negligence  pleaded  in  action  for,  148 ; 
Enactments  relating  to,  63  ; with  Gas- washings,  145,  871 ; with  Manu- 
facturer’s refuse,  1047,  1049 ; with  Mining  refuse,  1049  ; with  Paper 
mill  refuse,  148;  Pollution  previously  existing,  67;  Report  of  rivers 
pollution  commissioners  as  to,  78 ; Rights  of  riparian  proprietors  with 
respect  to,  706  ; Salmon  Fisheries  Acts  imposing  penalties  in  respect  of, 
64;  with  Sewage,  63, 1048,  injunction  to  restrain,  66,  order  for  injunction, 
73,  sequestration  on  disobedience  to  injunction,  74,  wilfully,  meaning  of, 
147;  with  Solid  matter  or  refuse,  1047,  1048— of  the  Thames,  65,  1055 
— of  Water  by  lead  from  service  pipes,  130 ; penalties  in  respect  of,  see 
Waterworks  Glauses  Act — of  Well,  by  gas-washings,  involuntarily,  146, 
147  ; by  sewage,  90,  714;  summary  proceedings  for  closing  polluted  well, 
149- 

POND — Parish  council  may  cleanse,  &c.,  1596 — Pollution  of,  by  gas- 
washings,  &c.,  145  ; by  sewage,  63 — Vesting  of,  in  local  authority,  140. 

PONIES — Bye-laws  as  to,  388 — Licenses  for  proprietors  of,  388. 

POOL — Nuisance  from  foulness  of,  167. 

POOR  Law — Auditor,  to  audit  sanitary  accounts,  555,  562,  564,  1676 — 
Board,  superseded  by  local  government  board,  952 — Inspectors, 
powers  of,  to  compel  production  of  evidence,  642 — Medical  officer, 
charges  of,  for  attendance  on  board  ship,  257,  may  be  required  to  assist 
medical  officer  of  united  district,  632 — Orders  of  local  government 
board,  publication  of,  776 — Relieving  officer,  notice  of  fever  in  common 
lodging-house  to  be  given  to,  160,  notice  of  nuisance  to  be  given  by,  187 — 
Statutes,  &c.,  applied  to  rural  sanitary  authority,  43 — Unions,  altera- 
tion of,  by  county  council,  1647,  formation  of,  13. 

Persons,  medical  assistance  or  medicine  may  be  supplied  to,  252. 

Rate — Allowance  of,  rate  to  date  from,  738 — Amendment  of, 

on  appeal,  614 — Books,  inspection  of,  for  assessing  general  district 
rate,  507  — Burial  board  expenses  when  charged  on,  771 — Defi- 
ciencies in,  on  land  taken  under  Lands  Clauses  Act,  to  be  made  good, 
41 7-419 — Excusal  of,  on  ground  of  poverty,  522 — Exemption  from,  of 
churches,  &c.,  500,  of  personal  property,  516 — General  district  rate, 
when  to  be  based  upon,  492,  general  expenses  of  rural  authority  to  be 
paid  from,  525,  526,  528 — Instalments,  payment  of  rate  by,  738 — 
Net  annual  value  to  be  basis  of,  20 — Occupier’s  name  to  be  entered 
in,  under  penalty,  73  8 — Officer  of  company  or  corporation  may  be  rated 
to,  739  ; payment  by  owner  to  be  deemed  payment  by  occupier,  738 — 
Overseers’  powers  as  to  appeals  in  respect  of,  transferred  to  parish 
council,  15  92 ; such  powers  in  some  cases  transferred  to  urban  authorities, 
1593 — Publication  of,  521 — Recovery  of,  574-579 — Removal  of 
body  to  mortuary  to  be  paid  for  out  of,  265 — Special  expenses  of  rural 
authority,  when  to  be  paid  from,  529 — Water  mains,  how  rated  to,  124 — 
Woods,  sporting  and  fishing  rights,  and  mines,  how  rated  to,  497,  5 16 — 
see  also  Bate. 

Rate  Assessment  and  Collection  Act,  1809 — Agreements 

under,  by  owners  of  small  tenements,  1645 — Powers  under,  may  be 
conferred  on  urban  district  council,  1645 — Rating  owners  under,  1645. 

PORCH — Bringing  forward,  beyond  adjoining  houses,  1385. 
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PORT — of  London,  limits  of,  637  ; port  sanitary  authority  for,  636. 

Sanitary  authority — Borrowing  powers  of,  549 — Constitution 

of,  633,  1278 — Definition  of,  633 — Delegation  of  powers  of,  635 — 
Expenses  of,  635 — Jurisdiction  of,  635 — for  London,  636  ; order  of 
local  government  board  with  respect  to,  637 — Meaning  of  port,  634, 
635 — Powers,  &c.,  under  Infectious  Diseases  Prevention  Act  may  be 
conferred  on,  1737 — Precepts  of,  to  riparian  authorities,  635  ; amount 
may  be  raised  in  district  of  defaulting  authority,  638 — Regulations  as 
to  quarantine  for,  1911 — Renewal  of  constitution  of,  633 — Saving 
for  existing  authorities,  695 — Temporary  constitution  of,  633. 

POSSESSORY  Title — to  Tunnel  under  street,  287. 

POST — Articles  for  analysis  may  he  sent  by,  985  ; regulations  of  commis- 
sioners of  inland  revenue  as  to  sending  them,  988,  of  postmaster-general, 
985 — Service  of  notices  by,  607  ; when  document  sent  by  post  is  deemed 
to  be  served,  1403. 

POSTMASTER- General — Guarantee  against  loss  by,  in  providing 
postal  facilities,  527,  528 — Protection  of,  under  Electric  Lighting  Act, 
12 11,  1214 — Rating  of  lands  acquired  by,  for  purposes  of  telegraphs, 
500 — Regulations  of,  as  to  sending  articles  for  analysis  by  post,  985 — 
Telegraphs  to  be  acquired  and  worked  by,  295. 

POST-Mortem — Examination,  expenses  of,  266  ; places  may  be  provided 
for,  265,  266  ; removal  of  body  for  purposes  of,  266. 

POSTS — in  Street,  erection  of,  by  urban  authority,  280 ; penalty  for 
injuring,  280. 

POULTRY — Unsound,  exposed  for  sale,  225. 

POUND — Breach,  penalty  for,  901 — Damage  to,  penalty  for  causing,  901 
— Excessive  fees  not  to  be  taken  for  use  of,  900 — Pood  for  cattle  im- 
pounded in,  900 — Provision  of,  900 — Stray  cattle  may  be  impounded 
in,  900. 

POVERTY — Disinfection  of  houses  in  case  of,  232 — Remission  of  rate 
on  account  of,  522. 

POWER — of  Attorney ; Appointment  of  proxy  is,  741 ; Person  holding, 
not  liable  for  expenses  of  abating  nuisance,  204. 

POWERS — under  Burial  Acts  transferred  to  urban  authorities,  685,  686, 
1679— of  Commissioners,  under  Land  Drainage  Act,  96  ; under  certain 
local  Acts,  may  be  transferred  to  town  council,  47  ; under  certain  other 
local  Acts  are  transferred  to  urban  authority,  45,  46 — Construction  of 
enactments  conferring,  1403 — of  Corporations,  to  be  exercised  subject 
to  special  purposes  of  the  corporation,  481 — Definition  of  “ powers,” 
1378,  of  “powers,  duties,  and  liabilities,”  1378 — Exercise  of,  between 
passing  and  commencement  of  Act,  1404 — Local  authorities  required  to 
exercise,  to  secure  proper  sanitary  condition  of  premises  in  their  district, 
652 — under  Public  Health  Act,  to  be  cumulative,  212,  723 — of  Rural 
authority,  48 — of  Surveyor  of  highways,  transferred  to  urban  autho- 
rity, 267 — Urban,  may  be  conferred  on  rural  authority,  623,  1433, 
1625  ; urban  authority  to  have  powers  under  certain  local  and  other 
Acts,  45,  46 — of  Vestry,  transferred  to  parish  council,  1592,  to  parish 
meeting,  1612,  to  urban  authority,  267,  1644. 

PRECAUTIONS — against  Cholera,  memorandum  of  local  government 
board  as  to,  1872 — against  Epidemics,  memorandum  of  local  govern- 
ment board  as  to,  1875 — during  Repair  of  houses,  sewers,  streets,  &c 
882. 
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PRECEPTS — of  Chairman  of  parish  meeting,  1614 — Joint  board,  629 
— Parish  council,  1604 — Port  sanitary  authority,  635 — Rural  autho- 
rity, to  overseers,  528  ; recovery  of  amount,  532. 

PREFERENTIAL  Payments  in  Bankruptcy  Acts— Priority  of 

rates  under,  577-579. 

PREJUDICE — of  Purchaser,  adulterated  food  and  drugs  not  to  be  sold 
to,  978 ; articles  bought  only  for  analysis  may  be  deemed  to  be  sold  to, 
1129. 

PREMISES — Admission  of  local  authority  to,  200,  257,  662,  see  also 
Admission — Definition  of,  6 ; meaning  of  “ premises  fronting,  adjoining, 
or  abutting  on  street,”  310 — Drainage  of,  80,  82;  how  enforced, ‘83-86 
— Expenses  of  improvements  charged  upon,  580 — Licensed,  pro- 
hibition against  using,  for  committee-rooms  at  elections,  1249,  1250  ; for 
meetings  of  authorities,  1679  ; for  meetings  to  promote  elections,  1249, 
1250;  for  polling  places,  1932,  1979,  2003 — Nuisances  upon,  116,  167 
— Purchase  of,  for  street  improvements,  329 — Rent-charge  upon,  for 
advances  made  for  private  improvements,  546  ; form  of  charge,  546,  764. 

PREROGATIVE — of  the  Crown,  to  maintain  defences  against  the  sea, 

98. 

PRESCRIPTIVE  Right — to  Cause  nuisance,  interruption  of,  221 ; no 
justification  of  fresh  nuisance,  221 — in  Flowing  water,  707;  right  to 
flow  of  sewage  water  in  stream,  74 — to  Foul  stream,  abandonment  of, 
68;  of  ancient  corporation,  57;  not  to  be  enlarged,  68;  not  vested  in 
modern  local  authority,  5 7,  68 — to  Open  lock,  704 — to  Pollute  well, 
147 — to  Prevent  sale  of  marketable  goods  in  shops,  839 — to  Toll  on 
bridge  extinguished  by  temporary  Act,  381 — to  Water  from  stream,  707. 

PRESIDENT — of  Local  government  board  may  sit  in  parliament,  953. 

PRESIDING  Officer — Adjournment  of  poll  by,  1954 — Administra- 
tion of  oath  to  elector  by,  1962 — Appointment  of,  1933,  1980,  2004; 
persons  otherwise  employed  about  election  not  to  be  appointed,  1967 — 
Apprehension  of  person  suspected  of  personation  by  direction  of,  1958 
— Ballot  paper  account  to  be  made  by,  1964 — Candidate’s  agent,  pre- 
siding officer,  his  partner  and  clerk  not  to  act  as,  1955 — Close  of  poll, 
presiding  officer’s  duties  upon,  1948,  1963 — Delegation  of  duties  of,  to 
clerks,  1951,  1954 — Duty  of,  to  be  present  at  voting,  &c.,  1950,  1951 — 
Liability  of,  for  misconduct  or  default,  1955 — Marking  of  voting- 
paper  by  direction  of,  on  behalf  of  voter,  1962 — Opening  of  poll,  duty 
of  presiding  officer  at,  1961— Order  to  be  kept  by,  in  polling  station, 
1954,  i960 — Questions  to  be  put  to  elector  by,  1933,  1981,  2004 — 
Regulation  by,  of  admission  to  polling  station,  i960 — Returning 
officer  may  act  as,  1933,  1980,  2004;  application  of  Ballot  Act  in  such 
case,  1967 — Secrecy  to  be  maintained  by,  1952  ; declaration  of  secrecy 
to  be  made  by,  1968,  forms  of  declaration,  1969,  1996 — Spoilt  ballot 
paper  to  be  delivered  to,  1963 — Tendered  votes,  how  dealt  with  by, 
1963. 

PRESSURE — of  Water  in  mains  of  local  authority,  130. 

PRESUMPTION  — of  Dedication  of  highway,  303  — Grant,  when 

deemed  to  arise,  97,  704,  710. 

PREVENTION — of  Cruelty  to  animals,  900,  908 — Epidemic  diseases, 
245,  252 — Fires,  906;  bye-laws  as  to  construction  of  buildings  with  a 
view  to,  335,  336. 

PRINT — Copy  of  bye-laws  in,  to  be  published,  441 — Notices,  &c.,  under 
Public  Health  Act  may  be  in,  606 — Signature  may  be  in,  606. 

PRINTER — Name  of,  to  appear  on  election  placards,  1249. 
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PRIORITY — Loans  under  Local  Loans  Act,  998 — of  Rates,  in  bank- 
ruptcy and  liquidation,  377;  over  claims  of  debenture-holders,  3 79. 

PRISONS — Loans  for,  1025. 

PRIVATE — Bill  office,  deposit  of  documents  at,  646 — Bills,  standing  orders 
as  to  estimates  in,  648  ; as  to  petitions  against,  647 — Drains,  communica- 
tion of,  with  sewers,  80,  82 ; nuisances  from  private  drain  serving  two 
or  more  houses,  1439 — Improvement  expenses;  Action  in  county 
court  for  recovery  of,  598  ; Agreements  between  landlord  and  tenant  as 
to  payment  of,  588;  Appeal  to  local  government  board  against  decision 
of  local  authority  as  to,  608 ; Borrowing  money  for,  538;  Demand 
for,  sufficiency  of,  5 8 r ; Expenses  of  abating  nuisance  from  drains  and 
privies,  &c.,  may  be  declared  to  be,  108,  of  constructing  drains,  84,  of 
constructing  joint  sewer  for  several  houses,  84,  of  providing  privies, 
ash-pits,  &c.,  ior,  of  providing  water  supply  for  house,  137,  of  repair 
of  private  streets,  296;  Instalments  of,  580;  Interest  on,  580,  581; 
Option  of  recovering,  by  private  improvement  rate,  507,  508,  509,  533  ; 
Recovery  of,  by  local  authority,  580;  Rent-charge  may  be  granted 
for,  546,  deduction  of  charge  from  rent,  546,  registration  of  charge, 
546 — Improvement  rate;  Deduction  of,  from  rent,  509;  Estimate 
of,  to  be  made,  518;  Making  of,  507,  by  rural  authority,  533;  Pub- 
lication of,  not  required,  521 ; Redemption  of,  510 — Lands,  sewer  may 
be  carried  through,  without  purchase  of  lands,  61,  62 — Rights,  inter- 
ference with,  by  public  works,  69,  70 — Roads,  maintenance  of,  under 
Inclosure  Acts,  515 — Streets;  Agreements  between  landlord  and 
tenant  for  maintenance  of,  589,  590;  Expenses  of  paving  improperly 
charged  on  general  rates,  323;  Incidental  expenses  of  paving,  322; 
Limitation  of  time  not  applicable  to  service  of  summons  for  expenses  of 
paving,  322 ; Paving,  &c.,  of,  how  enforced,  295,  where  part  is  a public 
footpath  or  repairable  by  inhabitants,  296,  form  of  notice  to  pave,  762, 
form  of  apportionment  of  expenses,  318,  when  paved,  &c.,  street  may  be 
declared  a highway,  3 25  ; see  also  Private  Street  Works  Act. 

Street  Works  Act,  1892, 1557 — Accounts,  1566 — Adop- 
tion, of  Act,  1558,  of  private  streets,  1565 — Amendment  of  plans,  &c., 
1561, 1562 — Apportionment  of  expenses,  1562 — Approval  of  specifi- 
cation, provisional  apportionment,  &c.,  1560— Benefit  to  premises  may  be 
considered  in  apportionment,  1562 — Borrowing  by  limited  owners,  1564, 
by  urban  authority,  1565 — Charge  on  premises  for  expenses  of  works, 
1363,  enforcement  of  charge,  1563,  registration  of  charges,  1564 — Con- 
tribution to  expenses  by  urban  authority,  1564 — Definitions,  r 5 5 9; — 
Exemption  of  canal  company,  1566,  of  incumbent,  minister  or  trustee, 
1564,  of  railway  company,  1566 — Expenses  of  urban  or  rural  authority, 
1566 — Final  apportionment  of  expenses,  1563 — Incidental  expenses 
and  works,  1561 — Local  government  board  may  invest  rural  authority 
with  urban  powers,  1558 — Objections  to  final  apportionment,  1563  ; 
objections  to  proposed  works,  1560,  by  joint  tenants  or  tenants  in  common, 
1560,  hearing  of  objections,  1561,  notice  of  objections,  1560 — Particu- 
lars to  be  stated  in  specifications,  &c.,  1567 — Paving,  meaning  of, 
1539 — Private  street  works,  meaning  of,  1339 — Provisional  appor- 
tionment, 1359,  amendment  of,  1361,  1362 — Publication  of  notices, 
resolutions,  &c.,  1568 — Recovery  of  expenses,  1563, 1364 — Resolution 
of  local  authority  to  do  works,  1339 — Rural  authority  may  be  invested 
with  powers  under  Act,  1558 — Saving  for  Thames  conservators,  1367 — 
Surveyor’s  estimates,  plans,  provisional  apportionment,  1339. 

PRIVIES — Bakehouses  not  to  communicate  with,  123  2 — Bye-laws,  as  to 
cleansing,  1 1 3 ; as  to  construction  of,  336 — Cleansing,  by  local  authority, 
109 ; default  of  local  authority  to  cleanse,  1 10— for  Coal  mines,  104— Con- 
version of,  into  water-closets  by  district  board  restrained,  202  ; vestry 
or  district  board  may  now  require  such  conversion,  103 — Enforcement 
of  provision  of,  10 1,  202  ; when  one  may  be  provided  for  several  houses, 
102 — Examination  of,  on  complaint  of  nuisance,  107 — Factories  to 
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be  provided  with,  104;  notice  of  default  to  be  given  by  factory  inspector 
to  local  authority,  1080;  nuisance  from  privy,  &c.,  in,  1079,  1529 — 
Mines  and  premises  attached  thereto,  when  to  be  provided  with,  104, 105 
— Nuisance  not  to  be  allowed  to  be  created  by,  107  ; when  to  be  dealt 
with  under  nuisance  clauses,  1 6 7 — Overflow  of,  penalty  for  permitting, 
1 16 — Rooms  over,  not  to  be  used  as  dwellings,  1443. 

PRIVILEG-E— of  Market  owner  not  to  be  interfered  with,  380,  382 — of 
Minutes  of  committee,  735 — of  Newspaper  reports,  730 — of  Town 
clerk  with  reference  to  answering  interrogatories,  not  allowed,  449 — 
Witness  not  to  claim,  on  trial  of  election  petition,  1228. 

PRIVY  Council — Burial  board  powers  may  be  conferred  on  urban 
authority  by,  772 — Burial  grounds,  may  be  ordered  to  be  kept  in 
proper  sanitary  condition  by,  769,  770  ; may  be  closed  by,  and  new  burial 
grounds  prohibited  from  being  opened,  770,  771 — Bye-laws  of  municipal 
corporation  may  be  disallowed  by,  1169 — General  board  of  health 
superseded  by,  919 — Markets  may  be  regulated  by,  383 — Medical 
officer  of,  transferred  to  local  government  board,  919 — Order  of,  as  to- 
dairies,  cowsheds,  and  milkshops,  1793 — Petitions  for  municipal 
charters  to  be  referred  to  committee  of,  1194 — Powers,  &c.,  of,  trans- 
ferred to  local  government  board,  952,  955,  1280,  1734 — Petroleum 
Acts  extended  by  order  of,  to  carbide  of  calcium,  1917  ; may  be  extended 
to  other  substances,  961 — Regulations  by,  under  Diseases  of  Animals 
Act,  383  — Scheme  for  adjustment  of  powers,  &c.,  of  existing  local 
authorities  may  be  made  by,  on  incorporation  of  new  borough,  1194; 
Amendment  of  scheme,  1197 ; Confirmation  of  scheme,  1195  > Petition* 
against  scheme,  1195. 

PROBATE  Duty — Estate  duty  substituted  for,  1344. 

PROCEEDINGS — of  Committees,  1697 — of  District  councils ’^andi 
Guardians,  1677 — of  Joint  boards,  628,  733 — Legal,  see  Legal  pro- 
ceedings— under  Local  Acts,  saving  for,  723 — of  Local  boards,  rules  as- 
to,  728— of  Parish  council,  1696,  1697— of  Parish  meeting,  1695,. 
1697 — Parliamentary,  costs  of,  see  Parliamentary  costs. 

PROCESSIONS — Traffic,  how  regulated  during,  899. 

PROCLAMATIONS— Proof  of,  256. 

PRODUCE — of  Sewage  farm,  disposal  of,;  92. 

PRODUCTION — of  Documents  to  auditor,  555;  to  inspector  under 
Public  Health  Act,  642 ; to  poor  law  inspector,  643 — of  Rate-Books, 
in  evidence,  522  ; to  returning  officer,  742,  746. 

PROPANE — Books,  Sale  of,  in  streets,  902 — Songs  in  streets,  bye-law 
as  to,  435. 

PROFIT — from  Collection  of  refuse,  &c.,  application  of,  109 — of  Con- 
tract, member  of  local  authority  disqualified  for  interest  in,  1658 — from 
Markets,  income  tax  on,  844 — Meaning  of,  with  reference  to  sewers,. 
53 — Office  of,  when  it  disqualifies  member  of  local  authority,  1658 — 
Sewers  made  for,  meaning  of  the  expression,  5 3 ; not  vested  in  local 
authority,  5 1 — from  W aterworks,  local  authority  not  entitled  to  make, 
124,  131. 

PROHIBITION — against  Burial  ground  being  opened  without  consent 
of  secretary  of  state,  770  ; being  used  near  dwelling-house  without  con- 
sent of  owner,  &c.,  770 — of  Nuisance,  order  for,  194;  form  of,  759 — of 
Pollution  of  the  Thames,  1055 — of  Use  of  house  unfit  for  habitation, 
bye-laws  as  to,  336,  354— against  Voting  on  matter  in  which  member  of 
local  authority  is  interested  as  shareholder,  1658 — Writ  of,  not  granted 
to  restrain  local  government  board  from  holding  inquiry,  645. 
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□PROJECTIONS  — over  Footway,  penalty  for  placing,  902  — from 
Houses  beyond  adjoining  buildings,  877 — Removal  of,  877,  879. 

PROOF — of  Bye-laws,  442;  of  municipal  corporation,  443,  1169 — Cor- 
porate name  or  constitution  of  local  authority,  or  limits  of  their  district, 
not  required,  597 — Exceptions,  &c.,  in  summary  proceedings,  570;  in 
proceedings  under  Sale  of  Food  and  Drugs  Act,  989 — Proclamations, 
orders,  &c.,  256 — Regulations,  &c.,  of  local  government  board,  256 — 
Service  of  notices,  &c.,  607. 

PROPERTY — Adjustment  of,  under  Local  Government  Acts,  by  agree- 
ment or  arbitration,  1368,  1681,  by  order  or  scheme,  1367 — Definition 
of,  1378 — of  Local  authority,  duty  on,  in  lieu  of  succession  duty,  412  ; 
penalty  for  damaging,  664  ; sequestration  of,  for  contempt  of  Court,  74 — 
Transfer  of,  from  one  authority  to  another  in  conjunction  with  transfer 
of  powers  and  duties,  1681 ; from  churchwardens  and  overseers  to  parish 
council,  1592,  to  chairman  of  parish  meeting  and  overseers,  1613  ; from 
sanitary  authority  under  Sanitary  Acts  to  local  authority,  49  ; from 
trustees  to  parish  council,  1606. 

PROPRIETOR — of  Boats,  &c.,  may  be  licensed,  388 — of  Horses,  &c., 
may  be  licensed,  388 — Meaning  of,  327 — Riparian,  rights  of,  703 — of 
Street,  may  object  to  the  urban  authority  rendering  it  repairable  by 
inhabitants,  325. 

PROSECUTIONS— Summary,  565,  see  Penalties. 

PROSTITUTES— Harbouring,  907 — Penalty  on,  for  loitering  for 
prostitution,  902. 

PROTECTION — of  Gardens,  &c.,  in  towns,  923 — Justices,  from  actions, 
616— Local  authority  and  their  officers,  from  personal  liability,  603- 
Markets,  836— Metropolitan  commons,  377 — Passengers,  com- 
missioners of  sewers  not  bound  to  fence  ditch  for  purpose  of,  77 — Public 
pleasure  grounds,  372 — Rights  of  way,  &c.,  1633  — Sewers,  during 
construction,  882 — Water,  under  Public  Health  Act,  145  ; under  Water- 
works Clauses  Act,  869,  929. 

PROVISIONAL  Apportionment — under  Private  Street  Works  Act, 
1559,  approval  of,  1560,  objections  to,  1560. 

Order  — for  Abolition  of  exemption  from  general 

district  rate,  493 — under  Alkali  Act,  for  construction  of  works  to  limit 
•escape  of  noxious  gas,  1149 — under  Allotments  Act,  1311;  procedure 
by  way  of,  superseded,  1312 — for  Alteration,  of  Area  of  district,  617; 
of  Boundaries  of  boroughs,  counties,  and  electoral  areas,  1362;  of 
Confirmed  provisional  order,  644;  of  Local  Act,  65  8 ; of  Mode  of  defray- 
ing expenses,  478 — for  Amalgamation  of  county  boroughs,  1363 — 
under  Commons  Act,  Application  for,  1033  ; Confirmation  of,  103&- 
Purposes  for  which  order  may  be  made,  1029,  1032,  1039;  Urban 
•authority  may  propose  provisions  in  relation  to  suburban  common,  1032 
— for  Compulsory  purchase  of  lands,  413  ; copies  of  the  order  to  be 
served  on  owners,  &c.,  413 — for  Constitution,  of  Local  government 
district,  619;  of  Port  sanitary  authority,  633,  order  not  to  be  pro- 
visional unless  objection  made,  1278  — for  Dissolution,  of  Joint 
sewerage  board,  693 ; of  Local  government  district,  617  ; of  Main 
sewerage  district,  693  ; of  Special  drainage  district,  6x8 — for  Division 
-of  district  into  wards,  619 — for  Electric  lighting,  1205,  consent  of 
local  authority  to,  1323 — for  Gas  undertaking  by  urban  authority, 
under  Gas  and  Water  Works  Facilities  Acts,  364,  935,  937,  974,  975; 
Amendment  of,  974;  Confirmation  of,  937,  974;  Deposit  of,  when 
made,  941 ; Gas  Works  Clauses  Acts  incorporated  with,  368 ; Regula- 
tions of  local  government  board  as  to  applications  for,  1848  ■ — for 
General  district  rates  to  be  made  by  urban  authority,  478 — for 
Improvement  scheme  under  Housing  of  the  Working  Classes  Act, 


Index . 


134 

PROVISIONAL — continued. 

1462 — under  Land  Drainage  Act,  for  drainage  and  improvement  of 
land,  95 — under  Railway  and  Canal  Traffic  Act,  governing  body  may 
incur  costs  in  opposing,  1510 — for  Repeal,  of  exemption  from  general 
district  rate,  493;  of  local  Acts,  658 — for  Union  of  districts,  626,  632; 
contents  of  such  orders,  628. 

Orders — Alteration  of,  644 — Applications  for, 

when  to  be  made,  2011, 2016,  2018 — Borough  Funds  Act,  not  applicable 
to  objects  attainable  by,  970 — Certiorari  not  granted  to  quash,  645 — 
Committee  on  confirming  bill. may  award  costs,  649,650 — Confirma- 
tion of,  644;  must  be  express,  330 — Confirming  Act  to  be  a public 
general  Act,  644 — Costs  of  local  authority  in  relation  to,  649 — Deposit 
of  plans,  &c.,  on,  application  for,  417,  646 — under  Gas  and  Water  Works 
Facilities  Acts,  regulations  of  local  government  board  as  to,  1848 — 
Inclosure  Act  not  repealable  by,  659 — Injunction  to  restrain  promo- 
tion of,  refused,  60 — Instructions  of  local  government  board  as  to 
applications  for,  2011,  2016,  2018 — under  Local  Government  Act,  1888, 
1375 — Local  inquiry  to  be  made  before  making,  643 — Notice  of,  643 — 
Petition  against,  644 — Regulations  as  to,  643 — Standing  orders 
relating  to,  646,  2014. 

PROXIES — Appointment  of,  740 ; stamp  duty,  741 — Claim  by,  to 
vote  at  meeting  of  owners  and  ratepayers,  754 — Owners  may  vote  by 
proxy,  740 — Voting  papers,  how  to  be  filled  up  by,  744. 

PUBLIC — Accommodation,  urban  authority  may  provide  urinals,  &c., 
for,  105 — Bathing,  918;  bye-laws  as  to,  918;  incorporation  of  Towns 
Police  Clauses  Act  as  to,  387 — Baths  and  wash-houses,  supply  of  water 
to,  142 ; see  also  Baths  and  Wash-houses  Acts — Bridge,  included  in 
the  term  “ street,”  7— Buildings,  meaning  of,  35 1 ; powers  for  light- 
ing, 363 — Clocks,  how  provided,  379,  expenses  of  repairing,  winding, 
&c.,  1450 — Conveyance,  exposure  of  infected  person  in,  239;  dis- 
infection of,  242 — Department  of  government,  saving  for,  717 — Foot- 
path in  private  street,  repair  of,  296 — Gardens,  protection  of,  372,  923 
— Health,  inquiries  in  relation  to,  640 ; secretary  of  state’s  powers  in 
relation  to,  transferred  to  local  government  board,  954 — Highway, 
dedication  of,  281,  303  ; see  also  Street — House,  penalty  for  harbouring 
constable  in,  907 — Lamps  ; Governors  for,  947 ; Supply  of  gas  for,  368  ; 
Urban  authority  may  provide,  363 — Libraries,  see  Public  Libraries 
Acts — Lodging-house,  meaning  of,  162, 165 — Museums,  public  works 
loan  commissioners  may  lend  money  for,  1025 — Necessaries,  105 — 
Nuisance,  causing  private  injury,  605 ; meaning  of,  169 — Place, 
exposure  of  infected  person  in,  239;  meaning  of,  366  — Pleasure- 
grounds,  372;  see  also  Pleasure-grounds — Processions,  &c.,  regulation 
of  traffic  during,  899 — Prosecutor,  attendance  of,  at  trial  of  election 
petition,  1257;  functions  of,  discharged  by  solicitor  to  treasury,  1257; 
inquiries  by,  as  to  corrupt  and  illegal  practices,  1224;  prosecutions  byr 
for  corrupt  or  illegal  practices,  1260 — Pump,  may  be  ordered  to  be 
closed,  when  found  to  be  polluted,  149 — Receptacles  for  deposit  of 
rubbish,  115 — Resort,  places  of,  907 — Rights  ; on  commons,  1031 ; in 
navigable  rivers,  698,  699;  in  roadside  wastes  of  main  road,  county 
council  may  assert,  1331;  no  compensation  for  obstruction  of,  669,  of 
way,  &c.,  protection  of,  by  local  authority,  1633 — Water  cisterns 
and  works,  closing  of,  when  polluted,  149;  vested  in  local  authority,. 
139 — Works,  interference  with  private  rights  by,  69,  70 ; of  paving,  &c., 
meaning  of,  513 — Works  loan  commissioners;  Applications  to,  how  h> 
be  made,  1019;  Joint  board  may  borrow  from  the  commissioners,  549; 
Loans  by,  to  local  authority,  547,  for  baths  and  wash-houses,  830,  for 
expenses  of  enforcing  duty  of  defaulting  authority,  657,  under  General 
Pier  and  Harbour  Act,  1217,  under  Housing  of  the  Working  Classes  Act, 
1487,  1491,  under  Public  Libraries  Act,  1553;  Local  government  board 
may  recommend  loan  to  local  authority  by,  547  ; National  debt  commis- 
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sioners  to  issue  money  to,  1283 ; Port  sanitary  authority  may  borrow 
money  from  the  commissioners,  549;  Rates  for  loans,  548;  see  also 
Public  Worlts  Loans  Act. 

PUBLIC  Authorities  Protection  Act,  1893,  1574 — Costs,  1574, 
repeal  of  enactments  relating  to,  1580 — Government  department, 
saving  for  proceedings  by,  1574 — Limitation  of  time  for  commence- 
ment of  action,  1574,  repeal  of  enactments  relating  to,  1580 — Notice  of 
action,  repeal  of  enactments  relating  to,  1 5 80 — Opportunity  of  tendering 
amends,  1574 — Pleading  general  issue,  repeal  of  enactments  relating  to, 
1580 — Repeals,  1580;  list  of  enactments  expressly  repealed,  1581 — 
Venue,  repeal  of  enactments  relating  to,  1580. 

Bodies  Corrupt  Practices  Act,  1889,  1407— Corruption 

in  officer  a misdemeanour,  1407 — Expenses  of  prosecution,  1408 — 
Penalties,  1408. 

Health  Act,  1848 — Local  boards  of  health  established  under, 

35- 

9 1858,  919 ; Medical  officer  of  privy  council 

transferred  to  local  government  board,  919. 

Health  Act,  1875,  1-776— Definitions  in,  5 — Division  of, 

into  parts,  5 — Extent  of,  4 — Incorporation  of  other  Acts  with,  see 
Incorporation — Object  of,  3 — Powers  of,  to  be  cumulative,  212,  723 — 
Substitution  of,  for  Sanitary  Acts,  688 — Woolwich  subject  to  certain 
provisions  of,  722. 

, 1875,  (Support  of  Sewers),  Amendment 

Act,  1883,  1219 — Application  of  Water  Works  Clauses  Act  to  Sani- 
tary works,  1219 — Definition  of  sanitary  work,  1219 — Limitation  of 
right  of  support,  1220. 


, 1889 — Repeal  of,  1734,  1736. 

, 1896,  1733 — Regulations  of  local  government 

board  as  to- diseases,  1733 — Repeal  of  enactments  as  to  quarantine, 
1734 — Transfer  of  powers  of  privy  council  as  to  quarantine  to  local 
government  board,  1734. 

Health  Acts  Amendment  Act,  1890,  1432 — Act  to  be 

cumulative,  1435 — Adoption,  of  Act,  1433,  of  private  streets,  1449 — 
Appeal  to  quarter  sessions,  1434 — Boats  in  public  pleasure  grounds, 
1450 — Bye-laws;  as  to  Boats  in  public  pleasure  grounds,  1450;  Build- 
ings, alteration  of,  1442,  old  buildings  may  be  made  subject  to  certain 
bye-laws,  1442  ; Cabmen’s  shelters,  1449  ; House  refuse,  occupier’s  duty 
as  to,  1443  ; Offensive  matter  removed  through  streets,  1443  ; Paving  of 
yards  and  open  spaces,  1442;  Secondary  means  of  access  to  premises, 
1442  ; Shooting  galleries,  1448 ; Steam  whirligigs,  1448 ; Structure  of 
floors,  hearths,  and  stairs,  1442  ; Telegraph  and  signalling  posts,  wires, 
&c.,  in  streets,  1436,  exemption  of  electric  lighting  undertakers,  1437, 
of  postmaster-general,  1437,  of  railway  and  canal  companies,  1436; 
Water-closets,  1442 — Cabmen’s  shelters,  bye-laws  and  regulations  as 
to,  1448,  charges  for  use  of,  1448,  provision  of,  1448 — Cellars,  &c., 
under  street,  maintenance  of,  1446,  recovery  of  expenses  in  relation  to, 
1446 — Chemical  refuse,  not  to  be  passed  into  sewer,  1438 — Clocks, 
expenses  may  be  incurred  in  relation  to,  1450 — Complaint,  several 
sums  may  be  included  in  one,  1435 — Consent  of  local  authority  to 
sanitary  convenience  accessible  from  street,  1440 — Danger  from  tele- 
graph and  signalling  apparatus  in  street,  1437 — Definitions,  1435 — 
Entry  on  premises,  to  examine  as  to  discharge  of  injurious  matter  into 
sewer,  1438,  to  examine  as  to  means  of  ingress  and  egress  for  the  public, 
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1447 —  Expenses  of  local  authority,  1433,  expenses  of  rural  authority 
may  be  declared  special  expenses,  1451 — Extension,  of  Act  to  rural 
districts,  1433,  of  provisions  as  to  bye-laws,  1442 — Hoards,  erection  of, 
during  building  operations,  1445 — Licenses  for  boats  in  public  pleasure 
grounds,  1450,  for  music  and  dancing,  1452,  1453— Mines,  working  of, 
not  to  be  interfered  with  by  provisions  as  to  telegraph  posts,  &c.,  1437 — 
Monuments  in  streets,  1449 — Music  and  dancing  licenses,  1452, 
temporary  license,  1453 — Passages,  cleansing  of,  1443,  recovery  of 
expenses  of  cleansing,  1444 — Penalties,  recovery  of,  1434 — Penalty; 
in  respect  of  Building  over  offensive  matter,  1443  ; Hoards  during 
building  operations,  1446 ; Infectious  disease  in  common  lodging-house, 
1445;  Injurious  matter  passed  into  drain  or  sewer,  1438;  Injury  to 
notices,  145 1 ; Means  of  ingress  and  egress  for  place  of  public  resort, 
1447;  Music  and  dancing  in  unlicensed  place,  1452;  Notification  of 
change  of  occupation  of  slaughter-house,  1444 ; Platforms  not  properly 
secured,  1448 ; Boom  over  cesspool  or  privy  used  as  dwelling,  1443  ; 
Bubbish  thrown  into  stream.  1450;  Sanitary  conveniences,  1441 ; Using 
as  a dwelling  a building  otherwise  described  in  deposited  plans,  1445 — 
Platforms,  safety  of,  1448 — Prosecution  of  offences,  1434 — Public 
Clocks,  expenses  in  respect  of,  1450;  Pleasure  grounds,  bye-laws  as 
to  boats  in,  1450,  closing  of,  to  the  public,  1449,  contribution  to  support 
of,  1450,  licenses  for  boats  in,  1450;  Besort,  meaning  of  place  of, 
1447,  means  of  ingress  to  and  egress  from,  1447 — Boom  over  privy 
or  cesspool  not  to  be  used  as  dwelling,  1443 — Bural  district,  provisions 
of  Act  applicable  to,  1451 — Sanitary  conveniences,  charges  for  use 
of,  1440,  consent  of  local  authority  to,  1440,  lease  of,  1440,  manu- 
factories to  be  provided  with,  1441,  regulation  of,  1440,  use  of,  for 
several  houses  in  common,  1441 — Sewer,  alteration  of,  by  agreement 
with  owner,  1439,  communication  with,  may  be  made  by  local  authority 
at  owner’s  cost,  1438,  discharge  of  injurious  matter  into,  1438,  discharge 
of  steam  or  heated  liquid  into,  1438 — Shooting  galleries,  bye-laws  as 
to,  1448 — Single  private  drain,  1439 — Slaughter-house,  duration  of 
license,  1444,  notice  of  change  of  occupation  of,  1444,  revocation  of 
license  on  conviction  for  sale  of  unsound  food,  1445 — Statues  in  street, 
1449 — Steam,  penalty  for  discharge  into  sewer,  1438  ; steam  whirli- 
gigs, bye-laws  as  to,  1448 — Stock,  creation  of,  by  urban  authority,  145  3, 
issue  of  regulations  as  to,  1453  ; regulations  issued,  1851,  1919 — Stream, 
rubbish  not  to  be  discharged  into,  1450 — Street  refuges,  provision  of, 

1448 —  Summons,  several  sums  may  be  included  in  one  summons,  1435 
— Trees  in  streets,  1449 — Unsound  meat,  extension  of  provisions  as 
to,  to  any  article  of  food,  1444,  revocation  of  slaughter-house  license  on 
conviction  for  sale  of,  1445. 

Acts — Citation  of,  under  Short  Titles  Act,  2 — for 

Ireland,  4 — List  of,  2 — for  Scotland,  4— Supplemental  Acts,  repeal 
of  parts  of,  769. 

and  Local  Government  Conferences  Act,  1885, 

1276 — Expenses  of  attending  conferences,  1276. 

(Buildings  in  Streets)  Act,  1888, 1383 — Buildings 

not  to  be  brought  forward  without  consent,  1383 — Penalty,  1383. 

(Confirmation  of  Bye-laws)  Act,  1884,  1235 — 

Confirmation  of  bye-laws  under  incorporated  Acts,  1236. 

(Fruit  Pickers’  Lodgings)  Act,  1882,  1162 — 

Bye-laws  as  to  accommodation  for  fruit  and  vegetable  pickers,  1162. 

(Interments)  Act,  1879,  1133 — Application  to 

cemeteries  of  provisions  as  to  mortuaries,  1133 — Cemeteries  Clauses 
Act  incorporated,  1133 — Cemetery  may  be  provided  by  local  authority, 
1133 — Donations  of  land,  1133. 
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(London)  Act,  1891 — Port  sanitary  authority  under, 

636 — Re-enactments  in  schedule  to  Public  Health  Act,  1875,  con- 
tinued in  force  by,  767 — Registration  of  dairies,  &c.,  under,  1282 — 
Sanitary  Acts  superseded  by,  767— -Woolwich,  how  affected  by,  722. 

(Members  and  Officers)  Act,  1885, 1279 — Consent 

of  attorney-general  to  proceedings  against  members,  1279 — Officers 
allowed  to  be  interested  in  contracts  in  certain  cases,  1279. 

(Officers)  Act,  1884,  1272 — Consent  of  attomey- 

general  to  proceedings  against  officers,  1272. 

• (Ports)  Act,  1890,  1737 — Powers  of  port  sanitary 

authority,  1737. 

(Ships,  &c.)  Act,  1885,  1278 — Extension  of  pro- 
visions as  to  nuisances  on  ships  to  infectious  diseases  and  hospitals, 
1278 — Port  sanitary  authority  may  be  constituted  permanently  by  order 
of  local  government  board,  1278,  by  provisional  order,  1278. 

(Rating  of  Orchards)  Act,  1890 — Assessment 

of  orchards  to  sanitary  rates,  1423. 

Water  Act,  1878,  1096 — Appeal  against  apportion- 
ment of  expenses,  1099,  against  requirement  to  provide  water  supply,  1098 
— Application  of  Act  to  urban  authorities,  n 01 — Definition  of  reason- 
able cost,  1100 — Duty  of  rural  authority,  1096 — Expenses  recoverable 
from  owners,  1097 — Houses  not  to  be  built  or  rebuilt  without  water 
supply,  1099,  penalty,  1099 — Inspection  of  water  supply,  1100 — 
Notices  to  owners,  1096,  forms  of,  1101,  1102 — Rates,  for  stand  pipes, 
1100,  for  water  supplied  to  houses  may  be  required  to  be  levied,  noo. 

Libraries  Act,  1892, 1543 — Accounts,  1553 — Adoption  of 

Act,  1543-1545,  in  London,  1553,  1554 — Agreement  for  joint  library, 
1550,  adjustment  on  termination  of  agreement,  1555 — Annexation  of 
parishes,  1547 — Application  of  Act,  1543,  to  London,  1553 — Appoint- 
ment of  officers  and  servants,  1550 — Audit,  1553 — Borrowing,  1552 — 
Charges  for  lending  library,  1548 — Charity  lands  may  be  granted  for 
purposes  of  Act,  1549 — Combination  of  parishes,  1547 — Committees, 
1550 — Definitions,  1555 — Execution  of  Act,  1547 — Expenses  of 
library  authority,  1551 — Grant  from  science  and  art  department,  1551 — - 
Inspection  of  accounts,  1553 — Lease  of  buildings,  1549 — Libraries, 
&c.,  may  be  provided,  1547,  charges  for  admission  not  to  be  made,  1548 — 
♦ Library;  Authority  defined,  1545  ; Commissioners  for  parish,  1545,  in- 
corporation of  commissioners,  1546,  meetings,  1546,  rotation,  1546;  Dis- 
trict, defined,  1543 — Limitation  of  library  rate,  1543,  1544;  saving  for 
rates  under  Local  Acts,  1556 — Management  of  libraries,  1550 — 
Officers,  appointment  of,  1550 — Oxford,  saving  for,  1555 — Public 
works  loan  commissioners  may  lend  to  library  authority,  15  53 — Purchase 
of  land,  1548 — Requisition  for  adoption  of  Act,  1544 — Sale  of  land, 
1549 — Vesting  of  property  in  library  authority,  1549 — Vestry,  mean- 
ing of,  1555. 

Amendment  Act,  1893, 1569— Accounts,  1570 — 

Adoption  of  Acts  by  urban  authority,  1569 — Combination  of  urban 
authorities,  1570 — Joint  committees,  1570. 

Pleasure  Grounds — Acquisition  of,  by  parishes,  376, 1596,  by 

urban  authorities,  372 — Boats,  on  lakes  in,  bye-laws  as  to,  1450,  licenses 
for,  1450 — Closing, 'against  the  public,  1449 — Contribution  to  support 
of,  1450. 

Resort — Means  of  ingress  and  egress  for  place  of,  1447. 
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— — Rights  of  Way,  &c. — Protection; of,  by  district  council,  1633. 

Works  Loans  Acts,  1008 — Accounts,  of  commissioners,  1022 ; of 

loans,  1218 — Application  of  money  lent,  1158;  examination  into,  1018 — 
Bankruptcy  of  debtor,  1017 — Change  of  security,  1018 — Constitu- 
tion, &c.,  of  commissioners,  1008 — Definitions,  1023 — Estimate  of 
requirements  no  longer  required,  1218 — Form,  of  declaration  of  com- 
missioners, 1026;  of  mortgage,  1017 — Guarantees  by  local  authorities 
for  harbour  loans,  1308 — Interest  on  loans,  548,  ion,  1139,  1157,  1491, 
1745  ; reduction  of,  547,  548, 1027 — Justices  empowered  to  borrow,  1019 
— Limitation  of  amount  of  loans  abolished,  1 746 — Loans  by  commis- 
sioners, 1010;  loans  under  Housing  of  the  Working  Classes  Act,  1487, 
1491 ; loans  under  Public  Libraries  Act,  1553;  loans  under  special  Act, 
1023 — Objects  of  loans,  1025,  1739 — Perjury,  1Q22 — Purposes  for 
which  money  maybe  lent,  1025 — Recovery  of  loans,  1012 — Regula- 
tions of  commissioners,  1019 — Repayment  of  loans,  1017— Repeal 
of  Acts,  1024;  list  of  repealed  Acts,  1026 — Repudiation  of  loans, 
1013 — Sale,  &c.,  of  mortgaged  property,  1015,  commissioners  may  concur 
in,  1018 — Saving  for  existing  loans,  1025 — Security,  ion,  1018 — 
Service  of  notices,  1022 — Suspension  of  payment,  1018 — Term  of 
loans,  ion. 

PUBLICATION — of  Abstract  of  audited  accounts,  557,  562, 1676, 1893, 
1907 — Bye-laws,  441 ; as  to  markets,  383 — Change  of  name  of  district 
council  or  their  district,  1675,  °f  local  board,  687 — Corrupt  and  illegal 
practices  list,  1255 — Notices,  as  to  Elections,  1938,  1985,  2008;  of 
Meeting  of  owners  and  ratepayers,  753;  by  Parish  council,  1672;  of 
parish  meeting,  1672  ; of  Proposed  compulsory  purchase  of  lands,  413 — 
Orders  of  local  government  board,  641,  776 — Poor  rates,  521 — Regu- 
lations, of  local  authorities,  443 ; of  local  government  board,  as  to 
epidemics,  245,  256 — Report  of  meetings,  libellous,  730 — Resolution 
of  owners  and  ratepayers,  755 — Scheme,  on  incorporation  of  new 
borough,  1195 — Urban  rates,  521 — see  also  Advertisement. 

PUBLISHER — Name  of,  to  appear  on  election  placards,  1249. 

PUMPING  Station— Rate  ability  of,  56. 

PUMPS — Public,  vested  in  local  authority,  139  ; summary  proceedings,  to 
prevent  supply  of  polluted  water  by,  149. 

PUNISHMENT — for  False  declaration,  by  accounting  officer  to  auditor, 
556 ; false  statement  as  to  infection,  on  letting  house,  244,  245 — Forgery, 
&c.,  of  orders  and  regulations,  2 5 7--Fraudulent  accounts,  553 — 
Offences,  by  arbitrators,  423 ; against  nuisance  clauses,  proceedings 
in  superior  court  for,  203,  207  ; not  to  be  inflicted  under  different  enact- 
ments for  the  same  offence,  212,  723 — see  also  Penalties. 

PURCHASE — of  Articles  for  analysis,  983 — Baths  and  wash-houses,  832, 
1163 — Gas  undertaking,  370 — Lands,  409  ; for  Allotments,  1310-1312, 
1597-1601;  for  Baths  and  wash-houses,  831,  889,  1163;  for  Bridges, 
274;  by  County  council,  1371  ; from  the  Duchy  of  Lancaster,  419,  420  ; 
for  Housing  of  the  working  classes,  1464,  1475,  I4®5  ; for  Improvement 
of  streets,  329  ; under  Lands  Clauses  Act,  by  agreement,  794,  com- 
pulsorily, 796;  for  Market,  380;  for  New  street,  329;  for  Parish 
council  purposes,  1597;  for  Pound,  901;  for  Public  libraries,  1548,  for 
public  recreation  ground,  3 72,  3 76 ; Purchased  land  not  to  be  applied 
to  other  purposes,  50,  41 1;  Provisional  order  for  compulsory  purchase 
or’  land,  how  obtained,  413,  2011;  for  Sewer,  unnecessary,  62;  Vendor 
may  object  to  compulsory  purchase  notwithstanding  negotiations,  331 — 
Lodging-houses,  for  working  classes,  1485 — Market  rights,  380; 
market  undertaking,  383 — Officer  of  local  authority  interested  in  con- 
tract for,  1279 — Periodicals,  by  local  authority,  1791 — Premises,  for 
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improving  streets,  329 — Property  under  statute,  stamp  duty  in  such 
case,  412 — Rights;  of  Common,  by  metropolitan  board  of  works  and 
London  county  council,  378,  by  local  authority,  1032;  in  Markets  and 
tolls,  380;  in  Sewers,  56;  in  Water,  121,  of  water  company,  121,  138 — 
Sewerage  works,  88 — Sewers,  56 — Water;  Mills,  dams,  &c.,  by 
local  authority,  409  ; Pipes,  by  owner  of  house,  86  7 ; Rights,  by  local 
authority,  12 1 ; when  such  purchase  is  unnecessary,  123;  Works,  &c., 
by  local  authority,  12 1,  138. 

PURIFICATION- — of  Houses,  115— of  Sewage,  before  discharge  into 
stream,  63 — of  the  Thames,  1055. 


Q- 

QUALIFICATION — of  Chairman,  of  board  of  guardians,  1616,  of 
parish  council,  1589,  of  parish  meeting,  16 T4,  of  rural  district  council, 
1624,  of  urban  district  council,  1678 — of  Guardians,  1615 — Loss  of,  see 
Disqualification — of  Medical  officers,  454 — of  Overseers,  1640 — of 
Parochial  electors,  1588,  1655 — of  Parish  councillors,  1588 — Resi- 
dential, 1616 — of  Rural  district  councillors,  1624 — of  Urban  district 
councillors,  1623. 

QUARANTINE — under  Customs  Consolidation  Act,  255 — Order  of 
local  government  board  as  to,  1909 — Repeal  of  enactments  as  to,  1734. 

QUARRY — Fencing  Act,  1291;  dangerous  quarry  near  highway  to  be 
fenced,  1291 — may  be  a Mine,  715,  716 — Refuse  from,  thrown  into 
river,  1047. 

QUARTER  Sessions — Appeal  to ; against  Decision  of  court  of  summary 
jurisdiction,  61 1 ; against  Order  to  abate  nuisance,  199,  to  secure  reser- 
voir, 927;  against  Poor-rate,  614;  against  Rate  under  Public  Health 
Act,  611  — Appeals  to;  under  Companies  Clauses  Act,  789;  under 
Corrupt  Practices  Act,  1226;  under  Housing  of  the  Working  Classes 
Act,  1473 ; under  Sale  of  Food  and  Drugs  Act,  988 — Bye-laws  for 
regulation  of  gardens  in  towns  may  be  approved  by,  925 — Boroughs, 
application  of  Local  Government  Act,  1888,  to,  1354,  1356 — Court  of, 
defined,  8 — Mandamus  to,  to  hear  appeal  against  dismissal  of  informa- 
tion, refused,  613 — Notice  of  appeal  to,  611,  613 — Order  of,  for  election 
of  waywardens  for  excluded  part  of  parish  in  urban  district,  512;  for 
stopping  up  highway,  286,  287,  331 — Special  case  stated  by,  612,  614; 
appeal  to  the  Court  of  Appeal  upon,  615 — Stay  of  proceedings  in  respect 
of  nuisance  pending  appeal  to,  199 — Transfer  of  powers  of,  to  county 
councils,  1326,  1329 ; to  district  councils  as  to  knackers’  licenses,  1635. 

QUEEN’S  Bench — Appeal  from,  on  special  case  stated  by  quarter  ses- 
sions, 615 — Disallowances  by  auditor  maybe  removed  to,  by  certiorari, 
556,  558 — Election  petition  to,  see  Municipal  election  petition — Order 
for  payment  of  expenses  of  performing  duty  of  defaulting  local  authority 
may  be  removed  into,  and  enforced,  652;  order  for  payment  of  money 
out  of  borough  fund  may  be  removed  into,  and  quashed,  1191 — Special 
case  for  opinion  of,  by  consent,  615  ; from  petty  sessions,  600;  from 
quarter  sessions,  599,  612,  614. 

Ships,  not  subject  to  local  authority  in  respect  of  nuisances,  212. 

QUESTIONS — as  to  Charities,  determination  of,  1682 — to  Electors,  at 
poll,  1933,  1981,  2004 — as  to  Transfer  of  powers,  &c.,  may  be  submitted 
to  the  Court,  1351,  1682. 

QUIA  timet — Injunction,  when  granted,  69. 
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QUICK-Lime— as  a Disinfectant,  234. 

QUO  Warranto — against  Chairman  of  district  council,  731 — against 
Clerk  to  local  board,  refused,  448 — against  Treasurer  of  rural  district 
council,  refused,  453. 

QUORUM — of  Joint  board,  734 — Local  board,  729. 


R. 

RABIES — Order  of  privy  council  with  respect  to,  903 

RACECOURSE  — not  Agricultural  land  for  rating  purposes,  1731 — 
Licensing  Act,  application  of,  1328. 

RACK-Rent — Definition  of,  6,  20 — “ Owner,”  is  the  person  receiving, 

6. 

RAG-and-Bone — Merchant,  business  of,  is  an  offensive  trade,  215. 

RAGGED  Schools — Definition  of,  501 — Exemption  of,  from  rates, 
501. 

RAGS — Infected,  exposure  of,  239. 

RAILINGS — Dangerous,  in  market-place,  380. 

RAILWAY — Assessment  of;  to  Expenses  of  paving  private  street,  310, 
3 1 1,  1566  ; to  General  district  rate,  493,  498  ; to  Separate  rate  in  rural 
sanitary  district,  5 29,  when  constructed  without  parliamentary  powers, 
500 — Bridges  on,  may  be  adopted  or  constructed  by  urban  authority, 
274  : to  be  erected  across  highways,  274 ; to  be  repaired  by  company,  275 
— Engines  on,  to  consume  their  smoke,  182 — Exemption  of  company 
from  private  street  works  expenses,  1566 — Premises,  exempt  from  pro- 
visions as  to  line  of  buildings,  and  bye-laws,  — Station,  hackney 

carriage  plying  from,  912  ; not  part  of  a “ street,”  912. 

and  Canal  Traffic  Act— Complaint  by  local  authority 

under,  965,  966  , 15 11 — Costs  may  be  incurred  by  local  authority  under, 
966,  1511,  governing  body  may  incur  costs  in  opposing  bill  to  confirm 
provisional  order  under,  J510 — Evidence  on  rating  appeal,  of  profits 
of  company,  J512. 

RAILWAYS  Clauses  Act — Interference  with  mines,  160c — held  to 
be  a Local  Act,  54. 

RAIN-Water — Pipes,  to  be  affixed  to  houses,  880 — on  Roads,  not  in- 
cluded in  “ water  from  streams,  &c.,”  61. 

RATE — Agreements  between  landlord  and  tenant  as  to  payment  of, 
588 — Amendment  of,  by  urban  authority,  520;  appeal  against 
amendment,  520 — Annual  grant  in  aid  of,  under  Agricultural  Rates 
Act,  1727 — Appeal  against,  61 1;  enforcement  of,  when  not  appealed 
against,  575,  576 — Bill  of  sale  no  protection  against,  576 — Books, 
deposit  of,  for  inspection,  previously  to  audit,  555;  name  of  owner 
•or  occupier  need  not  be  entered  in,  5 20 ; production  of,  in  evidence,  as  to 
ownership  of  fishery,  522  ; to  returning  officer,  742,  746  ; to  be  evidence  of 
validity  of  rate,  522 — Candidate  agreeing  to  pay,  for  voter,  737,  1240, 
1269 — Certiorari  not  to  be  granted  for  removal  of,  598 — Collection 
•of,  521,  collection  account,  1777 — Commencement  of,  521 — Com- 
mittee not  to  make,  1675,  1676 — Contributions  of  defaulting  autho- 
rity maybe  raised  by,  636,  657 — Corrupt  payment  of,  to  be  deemed 
bribery,  1240, 1269 — Costs,  when  payable  out  of,  964.,  965 — Deduction 
from,  in  respect  of  drainage  of  premises,  522 — Deficiency  in,  to  be 
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RATE — continued. 

made  good  by  promoters  under  Lands  Clauses  Act,  41 7-419,  820 — Delay 
of  execution  of  distress  warrant  for,  cannot  be  ordered,  577 — Demand 
for  payment  of,  573;  made  at  meeting  of  corporation,  608 — Description 
of  owner  and  occupier  in,  520 — Evidence  of,  522 — Exemption  from: 
Appeal  is  the  proper  mode  of  raising  question  as  to,  502,  576;  of 
Board  schools,  not  allowed,  125  ; of  Churches,  &c.,  500;  of  Lighthouses, 
&c.,  501;  Meaning  of,  502;  under  Merchant  Shipping  Act,  501;  of 
Societies  for  literary  or  scientific  purposes,  50 j ; of  Sunday  and  ragged 
schools,  501;  of  Voluntary  schools,  501:  of  Volunteer  premises,  502; 
see  also  Exemption  — for  Expenses  of  rural  authority,  529,  530 — 
Gratuities  not  to  be  paid  out  of,  448 — Illegal  application  of,  481 — 
for  Improvement  of  common,  1039 — Incidence  of,  under  adoptive 
Acts  not  altered,  1595  ; not  to  be  altered  by  order  of  local  government 
board  conferring  powers  of  parish  council,  &c.,  on  other  authorities, 
.1639 — Inspection  of,  520— Limit  of,  saving  with  regard  to,  in  Agri- 
cultural Bates  Act,  1730;  by  local  Act  not  to  apply  to  rate  under 
Housing  of  the  Working  Classes  Act,  1468,  1479,  not  to  apply  to  urban 
rate,  523 — Lists  of  persons  who  have  not  paid,  463 — Mandamus  to 
levy,  to  repay  loan,  540;  to  satisfy  damages,  4*58-492 — Mortgage  of, 
by  local  authority,  534,  form  of  mortgage,  543,  763  ; receiver  appointed 
on  non-payment,  54s  ; transfer  of  mortgage,  544,  form  of  transfer,  544, 
763 — Name  of  owner  or  occupier,  when  it  need  not  he  inserted  in,  520 — 
Payment  of,  by  collector,  to  treasurer,  463  ; for  voter  corruptly,  737, 
1240, 1269 — Private  improvement  expenses,  how  defrayed  by,  507,  533, 
— Publication  of,  521 — Recovery  of,  by  summary  proceedings,  573  ; 
after  alteration  of  valuation  list,  575  ; from  bankrupt,  577  ; from  com- 
pany in  liquidation,  577;  occupation  of  premises  may  be  disputed  on 
proceedings  before  justices,  576;  from  receiver  for  debenture-holders, 
5 78,  5 79 »'  several  rates  may  be  included  in  one  information,  &c.,  5 74 — 
Reduction  or  Remission  of,  on  account  of  poverty,  522 — Retro- 
spective, validity  of,  480,  488 — Returns  as  to,  to  be  sent  to  local 
government  board,  472,  921— Separate,  for  expenses  of  rural  authority, 
529,  530;  collection  of,  530;  surplus  of,  to  be  paid  over  to  rural  autho- 
rity? 5 3° — Special  district,  saving  for,  691 — Universities  to  continue 
to  contribute  to  rates  under  local  Acts,  5 24  ; recovery  of  their  contribu- 
butions,  524-^Unpaid  rates  statements,  463 — Want  of  form  not  to 
invalidate,  598 — for  Water  supply,  13 1,  872;  for  compulsory  supply, 
136,  *37;  held  to  be  a rate  within  covenant  to  pay  all  rates,  132;  on 
owners  of  small  tenements,  874;  ratepayers  may  require  local  authority 
to  levy,  1100. 

on  Advertising  stations,  1394,  1395 — Agricultural  land,  1726 — 

Allotments,  1315 — Brickfield,  under  Lighting  and  Watching  Act, 
498 — Burial-grounds,  500— Canals,  493,  529 — Coal  mines,  under 
Lighting  and  Watching  Act,  498 — Docks,  497,  498 — Gas  mains,  369 — 
Lands  acquired  under  Defence  Act,  500 ; land  purchased  under  com- 
pulsory powers,  41 7-419 — Mines,  516 — Offices  of  local  authority,  465 
— Park,  374 — Plantations,  497,  531 — Property  occupied  partly  by 
crown  and  partly  by  local  authority,  466 — Pumping  station,  56 — 
Railway,  493,  499,  529 — Rights  of  sporting,  &c.,  516 — Saleable 
underwood,  497,  531 — Sewers,  56 — Small  tenements,  492,  495,  532, 
1645 — Telegraphs,  500  — Tenants  in  common,  576 — Tithes,  493, 
529 — Universities,  524 — Water  mains  and  works,  124,  498,  531,  532 
— Woods,  497,  531. 

under  Commons  Act,  1039 — Inclosure  Act  for  repair  of  roads, 

304,  515  — Museums  and  Gymnasiums  Act,  limitation  of,  1515 — 
Public  Improvement  Act,  3 76 — Public  Libraries  Acts,  1551,  limitation 
of,  1543. 

see  also  Borough  rate , General  district  rate , Highway  rate , Poor  rate, 

Private  improvement  rate,  Public  library  rate , Water  rate. 
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RATEABLE  Value — Allowance  not  to  be  made  for  water  rates,  132 
— Assessable  value  substituted  for,  for  certain  purposes,  1727 — 
Meaning  of,  629 — under  Union  Assessment  Committee  Act,  to  be 
followed  for  rates  based  on  poor  rates,  517. 

RATEPAYERS  and  Owners— Poll  of,  when  to  be  taken,  754— Reso- 
lutions of,  751;  for  Constituting  highway  parish,  511,  5T2,  for  con- 
stituting local  government  district,  619,  petition  against,  621,  disputes 
as  to  validity  of,  621;  for  Establishment  of  market,  379;  for  Payment 
of  parliamentary  costs,  967 — see  also  Owners  and  ratepayers. 

Appeal  by,  against  allowances,  &c.,  of  auditor,  556,  558, 

559 — Attendance  of,  at  audit,  556 — Bye-laws  to  be  furnished  to,  on 
application,  441 — Complaint  of,  as  to  unhealthiness  of  area,  1460 — 
Inspection  of  map  of  sewerage  system  by,  79  ; of  rates  by,  3 20 — 
Justices  may  act  though  they  are,  591— Meaning  of,  737 — Over- 
seers to  enter  names  of,  in  poor  rate  book,  738 — Petition  of,  for 
investment  of  rural  authority  with  urban  powers,  623;  for  settlement 
of  boundaries,  620 — Scale  of  voting  by,  739, 

RATIFICATION — of  Acts  of  committee,  468 — of  Contract  not  under 
seal,  40 j,  402. 

RATING  Act,  1874 — Mines,  sporting  rights,  and  woodlands  to  be  rate- 
able under,  497,  516. 

REBORROWING — by  Local  authorities,  534;  limitation  of  period, 
538. 

REBUILDING — of  Houses,  line  may  be  prescribed  for,  332,  877;  re- 
building, without  privy,  ash-pits,  &c.,  100;  without  proper  drains,  86. 

RECEIVER — Appointment  of;  for  Contributions  of  defaulting  riparian 
authority,  638  ; for  Expenses  of  enforcing  duty  of  defaulting  authority, 
657;  under  Local  Loans  Act,  999;;  for  Mortgage  debt  or  interest, 
545 — when  an  Occupier  for  purposes  of  rates,  578,  579 — not  an 
“ Owner,”  16 — Payment  of  rates  by,  579. 

RECEPTACLES — for  Rubbish,  may  be  provided  by  local  authority, 

V5* 

RECOGNIZANCE — on  Appeal  to  quarter  sessions,  611 — on  Cer- 
tiorari, 559. 

RECOVERY — of  Certified  sums,  by  auditor,  55  7,  560  ; limitation  of  time 
for,  561;  Contributions,  by  guardians  from  overseers,  532;  by  joint 
board,  629  ; by  port  sanitary  authority,  636,  638  ; by  rural  authority, 
532  — Costs,  &c.,  before  court  of  summary  jurisdiction,  565,  limita- 
tion of  time,  567 — Demands  of  small  amounts,  in  county  court,  598 — 
Expenses ; of  Abatement  of  nuisance,  from  occupiers,  203  ; in  County 
court,  598 ; from  Defaulting  authority,  638,  636 ; of  Enforcement  of  duty 
of  local  authority,  656,  of  loan  for  such  purpose,  638;  of  Hospital 
accommodation,  251;  by  Instalments,  580;  by  Joint  board,  629;  by 
Local  authority  from  owners,  580 ; by  Port  sanitary  authority,  633  ; of 
Private  improvements,  580,  382 ; under  Private  Street  Works  Act,  1363, 
1564;  see  also  County  court , Summary  proceedings , Superior  court — 
Instalments  of  expenses,  580 — Loan,  from  defaulting  local  authority, 
638;  under  Public  Works  Loans  Act,  1021 — Penalties,  under 
incorporated  Acts,  690;  under  Public  Health  Act,  563,  370;  see  also 
Penalties — Possession  of  allotments,  1315 — Rates,  from  Bankrupt, 
577;  from  Company  in  liquidation,  577;  Consolidation  of  proceedings 
for,  574;  for  Highway  expenses,  5 1 7 ; from  Receiver  appointed  on  behalf 
of  debenture-holders,  578,  379;  Summary  proceedings  for,  573;  from 
Tenants  in  common,  3 76  ; from  Universities,  3 24,  for  Water  supply,  131, 
874,  930— Rent  of  allotments,  1315— Salary  of  officers,  446,  447 — 
Tolls  in  markets,  844. 
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RECREATION — Grounds,  372;  not  Agricultural  land  for  rating  pur- 
poses, 1 73  r ; Allotments  for,  179, 1041 ; Bequestsfor,  375,  376,  377  ; Con- 
tribution towards  maintenance  of,  by  urban  authority,  1032 ; Convey- 
ance of,  to  trustees,  3 75  ; Parish  council  to  have  powers  with  respect  to, 
1596  ; transfer  of,  to  parish  council,  1606  ; Rateability  of,  374 ; Rubbish 
deposited  on,  177,  1043  ; Surplus  rents  of,  may  be  applied  to  improving 
field  gardens,  1134;  when  Vested  in  churchwardens  and  overseers, 
1041 ; see  also  Commons  Act,  Public  'pleasure  grounds — Public  right  of, 
379- 

RECTIFICATION — of  Register  of  securities  under  Local  Loans  Act, 
1003. 

RECURRING — Nuisance,  complaint  as  to,  193  ; order  to  abate,  194. 

REDEMPTION — of  Private  improvement  rate,  5 10 — Tithe  rent-charge 
on  land  taken  for  public  purposes,  89. 

REDUCTION — of  General  district  rate,  on  account  of  poverty,  522; 
when  made  upon  owners  instead  of  occupiers,  493,  495 — Interest  on 
loans,  547,  548,  1027. 

RE-ELIGIBILITY— Application  of  enactments  concerning,  to  autho- 
rities elected  under  Local  Government  Act,  1669 — of  Chairman  of 
parish  councilor  meeting,  1668 — of  District  councillors  and  Guardians, 
1973- 

RE-ENACTMENT — of  Repealed  provisions,  726;  effect  of,  727; 
schedule  of  re-enacted  provisions,  769. 

RE-ERECTION— of  Building,  to  be  deemed  erection  of  new  building, 
362. 

RE-ESTABLISHMENT — of  Nuisance  after  interruption  for  twenty 
years,  restrained,  221. 

REFERENCE— to  Arbitration,  420 — to  Court  of  summary  jurisdic- 
tion, 430 — see  also  Arbitration. 

REFRESHMENT  House — Penalty  for  harbouring  disorderly  persons 
in,  907. 

REFUSE— of  Brewery,  causing  nuisance,  189 — of  Manufactories,  not 
included  in  “house  refuse,”  hi,  not  included  in  reservation  of  “ free 
running  water,”  58 — Meaning  of,  hi — Pollution  of  rivers  by,  1047 — 
Receptacles  for  deposit  of,  115 — Removal  of,  109,  no,  121;  bye-laws 
as  to  removal  of,  113,  1443  ; right  of  scavengers  to  remove,  in,  112. 

REGISTER— of  Alkali  works,  1149;  application  for  certificate  of,  1150; 
stamp  duty,  1149,  1150 — Burials  in  cemetery,  894 — Canal  boats,  1069, 
1769;  certificates  of  registration,  io 70,  1761,  detention  of  certificates, 
1072;  fees  for,  1069,  1072;  registration  authority,  1071;  regulations  of 
local  government  board,  1069,  1759  ; structural  alterations  of  boat  avoids 
certificate  of  registration,  1273 — Charging  orders  under  Housing  of 
the  Working  Classes  Act  in  Middlesex  and  Yorkshire,  1474 — Common 
lodging  houses,  153,  register  to  be  evidence,  153,  154;  removal  from 
register  of  house  not  provided  with  water  supply,  159 — Dairies,  cow- 
sheds and  milkshops,  1281 — Licenses,  for  hackney  carriages,  gri — 
Lodging-houses,  162,  165 — Margarine  manufactories,  1301 — under 

Medical  Acts,  450;  entry  in,  of  diploma  for  sanitary  science,  450 

Mortgages,  543 ; inspection,  544 — Nominal  securities  under  Local 

Loans  Act,  1003  ; rectification  of,  1003 — Parochial  electors,  1655 

Rent-charges,  546— Slaughter-houses,  886  ; notice  of  registration 
to  be  affixed  to  premises,  386 — Tenancies,  under  Allotments  Act,  1320 
— Transfers  of  mortgages,  544 ; entries  to  be  made,  under  penalty,  54  v 
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REGISTER — continued. 

■ — W ater  meter,  to  be  evidence  of  quantity  supplied,  135;  penalty  for 
altering,  135. 

REGISTRARS — of  Births  and  Deaths,  to  make  returns  as  to  deaths  to 
local  authorities,  254,  1772. 

REGISTRATION — Authority  under  Canal  Boats  Act,  1071,  duty  of 
authority  to  enforce  the  Act,  1273 — of  Charge  on  premises  for  private 
improvements,  not  required,  584 — of  Cowkeepers  and  Dairymen, 
1793  — of  Emigrant  runners,  1707  — of  Locomotives,  1750  — of 
Margarine  manufactories,  1301,  order  of  local  government  board  as 
to,  1805 — of  Medical  practitioners,  450. 

REGULATION — of  Common,  provisional  orders  of  inclosure  commis- 
sioners for,  1029,  1030,  sale  of  portion  of  common  to  pay  expenses  of, 
1103 — Dairies,  cowsheds  and  milkshops,  1281 — Petroleum  hawking, 
1159. 

of  Railways  Act,  1808 — Regulations  under,  as 

to  arbitrations,  1370. 

REGULATIONS— as  to  Bicycles,  1374 — of  Commissioners  of  inland 
revenue,  as  to  transmission  of  articles  for  analysis,  988 — of  Education 
department,  under  Canal  Boats  Act,  1273,  1274— of  Local  authority; 
as  to  Connections  of  drains  with  sewers,  80;  as  to  Dairies,  &c.,  1795  ; as 
to  Pines  for  non-acceptance  of  office,  1971 ; as  to  Pire  brigade,  906;  as 
to  Museums  and  gymnasiums,  1514;  as  to  Post-mortem  examinations, 
266  ; Provisions  as  to  bye-laws  do  not  apply  to,  443 ; as  to  Removal  of 
infected  persons  from  ships,  238 — of  Local  board,  as  to  meetings  and 
proceedings,  728— of  Local  government  board ; under  Agricultural  Rates 
Act,  1729,  1730;  as  to  Audit,  1125  ; as  to  Allotments,  model  form, 
1811,  memorandum  as  to,  1809  ; as  to  Boundary  inquiries  and  notices, 
1820  ; as  to  Canal  boats,  1069,  1071,  penalty  for  contravention  of,  1273  ; 
as  to  Cholera  and  Epidemic  diseases,  245,  252,  1733,  1909,  publication 
of,  245,  256,  execution  of,  25  7,  penalty  for  violating  or  obstructing  execu- 
tion of,  259,  1733,  powers  of  entry  for  executing,  257,  provisions  to  be 
contained  in,  1733,  costs  of  enforcing,  257,  combination  of  local  autho- 
rities for  purposes  of,  259  ; as  to  Gas  and  Water  Works  Facilities  Act, 
applications  under,  975,  1848  ; as  to  Inspector  of  nuisances,  of  rural 
authority,  1837,  of  urban  authority,  1828;  as  to  Joint  boards,  628;  as. 
to  Light  locomotives,  1120;  as  to  Medical  officer  of  health  of  rural 
authority,  1837,  of  urban  authority,  1828;  as  to  Quarantine,  1909;  as 
to  Stock  issued  by  urban  authority,  1851,  1919 — of  Local  government 
board,  Authentication  of,  953  ; Forgery  of,  256  ; Proof  of,  256 — of 
Postmaster-general,  as  to  postage  of  articles  for  analysis,  985 — of 
Privy  council,  as  to  dairies,  cowsheds  and  milkshops,  1281,  1793, 
deemed  to  be  made  by  local  government  board,  1281 — of  Public  works 
loan  commissioners,  1019 — of  Rural  authority,  as  to  parochial  com- 
mittees, 470 — of  Urban  authority,  as  to  Conduct  and  duties  of  officers 
and  servants,  444;  as  to  Traffic,  in  streets,  899,  on  tramways,  917. 

RELIEF — Disqualification  by  reason  of,  from  being  tenant  of  working 
classes’ lodging-house,  i486;  for  office,  1658;  from  voting  at  election,. 
1657 — Medical,  when  not  to  disqualify,  1657 — to  Wife  and  family, 
1659. 

RELIEVING  Officer — Burial  of  body  by,  in  case  of  infectious  disease, 
265 — Notice  of  fever  in  common  lodging-house  to  be  given  to,  160 — 
Nuisance  maybe  reported  to  local  authority  by,  187. 

RELIGIOUS  Worship — Buildings  for,  exempt  from  paving  expenses, 
324,  from  poor  rates,  324,  500. 
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REMEDY — under  Statute,  must  be  adopted,  204,  205,  567 — see  Action, 
Recovery. 

REMISSION — of  Disallowances,  &c.,  by  local  government  board,  560 
— Penalties,  by  the  Crown,  572,  penalty  on  officer  for  being  interested 
in  contract  not  to  be  remitted,  460 — Rate,  on  account  of  poverty,  522. 

REMOVAL — of  Body  to  mortuary,  265,  to  place  for  post-mortem  exami- 
nation, 266 — Filth,  120 — Infected  persons  to  hospital,  236,  from  ships, 
238— Manure,  120,  12 1 — Markets,  381 — Monuments,  &c.,from  dis- 
used burial-ground,  1364 — Obstructions  in  streets,  877 — Offenders 
against  bye-laws,  from  public  pleasure  grounds,  372 — Offensive  accu- 
mulations, 120 — Officers,  448 — Proceedings,  by  certiorari,  not  to  be 
allowed,  598 — Refuse,  109,  no,  121 ; refuse  of  trade,  in  ; penalty  for 
unauthorized  removal  of,  no,  penalty  on  local  authority  for  not  removing, 
no;  bye-laws  as  to  removal,  113  ; sale  of  refuse  removed,  109 — Toll- 
gates  by  urban  authority,  2 76 — Works  executed  in  contravention  of 
bye-laws,  359,  bye-laws  may  provide  for,  336. 

REMUNERATION — of  Assistant  clerk  of  union  for  additional  duties 
under  Public  Health  Act,  452 — Auditors  of  borough  for  auditing  sani- 
tary accounts,  553,  of  district  auditors,  1124 — Clerk  to  the  guardians  for 
additional  duties  under  Public  Health  Act,  45  2 — Clerk  of  the  peace  for 
taxation  of  costs,  563 — Collectors,  for  collecting  separate  rate  in  rural 
district,  530 — Medical  officer  of  union,  for  attendance  on  board  ship, 
257  ; medical  practitioner,  for  attendance  on  board  ship,  258 — Officers, 
of  urban  authority,  444,  of  rural  authority,  452,  penalty  for  taking 
fees  in  addition  to,  458,  recovery  of,  446,  447 — Treasurer  of  guardians, 
for  additional  duties  under  Public  Health  Act,  452. 

RENEWAL — of  Order  for  constitution  of  port  sanitary  authority,  633. 

RENT — for  Allotments,  recovery  of,  1315 — Deduction  from;  of  Ex- 
penses of  abating  nuisance,  203,  of  private  improvements,  580,  of  expenses 
recovered  from  occupier  under  Towns  Improvement  Clauses  Act,  363  ; 
of  Private  improvement  rate,  509  ; of  Rent-charge  for  private  improve- 
ment expenses,  546,  of  rent  of  water  pipes,  133,  867 — Distress  for, 
after  notice  to, pay  it  to  vestry  for  paving  expenses,  205 — for  Market, 
380,  recovery  of,  844,  see  Tolls  in  markets — Service  of  notice  on  person 
receiving,  held  to  be  service  on  owner,  310,  608 — for  Water  meters,  134 
— for  Water  supply,  agreements  for,  13 1,  recovery  of,  13 1. 

RENT-Charge — for  Advances  for  private  improvements,  546 — Deduc- 
tion from  rent  in  respect  of,  546 — Form  of,  764 — Register  of,  546 — 
Tithe  rent-charge,  see  Tithe  rent-charge. 

REPAIR — of  Bridges  in  boroughs,  1188,  on  disturnpiked  roads,  278,  over 
railways,  274,  275 — Burial  grounds,  when  closed,  772 — Cemeteries, 
893 — Drains  of  premises,  occupier  liable,  108,  of  turnpike  road, 
119 — Footways,  1337 — Highways;  Action  does  not  lie  for  non- 
repair, 287,  288,  680;  Adoption  of  liability,  325;  over  County  bridge, 

278,  279,  urban  authority  may  undertake,  276;  on  Dedication  under 
Highway  Act,  281,  327;  Enforcement  of  repair,  287  ; Expenses  of  urban 
authority,  how  to  be  defrayed,  511;  Indictment  for  non-repair,  281, 
287;  Inhabitants  of  parish  liable  for  repairs,  281;  Materials  for,  289, 
restriction  upon  digging  in  metropolitan  common  for  materials,  1040 ; 
in  South  Wales,  279;  by  Surveyor  of  highways,  268 — Houses,  pre- 
cautions to  be  taken  during,  882,  883 — Occupation  roads,  under  In- 
closure Acts,  300,  301,  304,  515 — Private  street,  how  enforced,  295, 
street  may  be  declared  repairable  by  inhabitants  at  large,  325 — Road, 
covenant  as  to,  not  running  with  the  land,  329 — Sewers,  by  local 
authority,  58 — Streets,  houses,  &c.,  precautions  during,  882,  by  urban 
authority,  280,  332 — Turnpike  road,  adoption  of, by  highway  authority, 

279,  urban  authority  may  undertake,  276 — Water  conduit,  right  of  entry 
for  purposes  of,  87. 
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REPAIRABLE  by  Inhabitants  at  large —Meaning  of  the  expression, 

28 1. 

REPAYMENT — of  Loans,  537,  see  also  Recovery  of  loans. 

REPEAL — of  Acts,  effect  of,  1398,  1404,  1405;  of  Acts  prescribing  limi- 
tation of  time  for  and  notice  of  action,  1580,  Schedule  of  Acts  repealed  by 
Local  Government  Act,  1894,  1698 — Bye-laws  by  local  authority, 
43°,  43 3,  of  those  made  under  sanitary  Acts  in  certain  cases,  689 — Local 
Acts,  does  not  avoid  the  effect  it  had  while  in  force,  302  ; by  provisional 
order,  658,  instructions  as  to  applications  for  such  orders,  1919 — 
Sanitary  Acts ; by  Public  Health  Act,  726,  Public  Health  Act  sub- 
stituted for  repealed  Acts,  688 ; Re-enactment  of  parts  of  repealed  Acts, 
726,  effect  of  repeal  and  re-enactment,  727;  Schedule  of  repealed  Acts, 
767. 

REPLEVIN  — on  Distress  for  poor  rate,  576. 

REPORT — of  Alkali  works  inspector,  1151 — Analyst,  986 — Auditor, 
on  accounts  of  urban  authorities,  557;  on  accounts  of  other  authorities, 
1676,  1888,  1903 — Boundary  commissioners,  county  council  to  consider, 
1361,  1647 — Committee,  on  cattle  diseases  prevention,  386 — Common 
lodging-house  keeper,  160 — County  surveyor,  as  to  main  road,  1331, 
1332 — Education  department  as  to  enforcement  of  Elementary  Educa- 
tion Acts  among  canal-boat  children,  1274 — Expert,  as  to  best 
practicable  means  of  preventing  pollution  of  stream,  1052 — Inspector, 
of  alkali  works,  1151,  of  factories,  to  be  laid  before  parliament,  1085,  of 
nuisances,  as  to  house  without  privy,  &c.,  101,  as  to  house  without  water 
supply,  1096 — Local  authority,  to  local  government  board,  472 — Local 
Government  Board,  under  Canal  Boats  Act,  1274 — Medical  officer, 
as  to  house  without  water  supply,  1096,  under  regulations  of  local 
government  board,  1827,  1836,  reports  to  be  sent  to  county  council, 
1342 — Meeting,  publication  of,  may  constitute  a libel,  730 — Parochial 
committee,  as  to  expenditure,  470 — Registrar  of  births  and  deaths,  to 
sanitary  authority,  as  to  deaths,  254 — Rivers  pollution  commissioners,  as 
to  sewerage  systems,  72 — Surveyor,  as  to  drainage  of  new  or  rebuilt 
house,  86,  of  undrained  house,  83,  as  to  house  intended  to  be  used  as  a 
factory,  or  in  connection  with  mine,  104,  105,  house  without  privy,  &c., 
101,  house  without  water  supply,  136,  before  contract  to  be  made  by 
urban  authority,  395,  report  not  a condition  precedent,  407,  as  to  sewer  to 
be  carried  through  private  lands,  61. 

on  Abattoirs,  386 — Disinfectants,  233-235. 

REPUDIATION — of  Loans,  545  ; of  loans  under  Public  Works  Loans 

Act,  1013. 

REQUISITION — under  Factory  and  Workshop  Act  for  copy  certificate 
of  birth,  form  of,  1865 — for  Hackney  carriage  license,  910 — Meeting 
for  Public  Libraries  Acts  to  be  adopted,  1544 — Meeting  of  owners  and 
ratepayers,  751 ; security  for  costs  may  be  required,  753. 

RESCISSION — of  Resolution,  dismissal  of  officer  is  not,  448,  729. 

RESERVATION— of  Running  water,  in  lease,  does  not  include  refuse 
of  manufactory,  58. 

RESERVOIR — Assessment  of,  as  land  covered  with  water,  498— Con- 
struction of,  an  improvement  under  Improvement  of  Land  Act,  1065, 
—Expenses  of  constructing,  may  be  charged  on  settled  estates,  94, 
1065 — Local  authority  not  to  enter  on  lands  without  consent,  in  order 
to  construct,  90 ; not  to  interfere  with,  702 ; question  as  to  injuriously 
affecting  by  local  authority,  to  be  settled  by  arbitration,  714 — Notice 
of  intention  to  construct,  when  to  be  given,  129;  objection  to  construction, 
129 — Pollution  of,  by  gas  washing,  &c.,  145—  Public,  vested  in  local 
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authority,  139 — Security  of,  how  ensured  under  Water  Works  Clauses 
Act,  926  ; form  of  justices’  order,  931 — for  Sewage,  local  hoard  restrained 
from  making,  90. 

RESIDENCE — Meaning  of,  751,  1616-1619 — Qualification  by,  of 
guardian,  1615;  of  parish  councillor,  1588;  of  rural  district  councillor, 
1624;  of  urban  district  councillor,  1623. 

RESIGNATION — of  Chairman  of  parish  council  or  meeting,  1668 — 
Guardians,  1669,  1671 — Rural  district  councillor,  1669 — Urban 
district  councillor,  1669,  1973. 

RES  Judicata — Decision  of  justices  as  to  street  being  a highway  re- 
pairable by  inhabitants  held  not  to  be,  298. 

RESOLUTION — of  Company,  special,  139 — of  Council  under  Light 
Railways  Act,  2 74 — of  Owners  and  ratepayers  ; for  Bill  in  parliament 
to  be  promoted  or  opposed,  96  7 ; Chairman  of  meeting  for  passing,  who 
to  be,  753,  chairman  to  propose  resolution,  754;  Costs  of  the  meeting, 
755;  Decision  of  meeting  to  be  reported  to  local  government  board, 
755,  evidence  of  such  decision,  754;  for  Highway  parish  to  be  formed, 
5 11,  512;  for  Local  government  district  to  be  constituted,  619;  for 
Market  to  be  established,  379;  Notice  of  the  meeting,  753;  Poll  may 
be  demanded,  754,  how  to  be  taken,  754 ; Publication  of  resolution,  755  ; 
Requisition  for  meeting,  751 ; Security  for  expenses,  753  ; Summoning 
officer,  752,  753 — of  Urban  authority;  to  pay  Costs  of  legal  or  parlia- 
mentary proceedings  out  of  their  funds,  967 ; for  Dismissal  of  officer, 
not  a rescission  of  the  resolution  appointing  him,  448,  729;  for  Surveyor 
to  serve  notice  on  owner,  not  necessary,  138 — of  Vestry;  for  Appoint- 
ment of  local  board  as  burial  board,  771;  for  Transfer  of  powers,  &c., 
from  burial  board  to  urban  authority,  773, 

RESORT — Public  place  of,  means  of  ingress  and  egress,  1447. 

RESTITUTION  Fund — for  Losses  on  local  loans,  1246,  1248. 

RESULT — of  Election,  publication  of,  1935, 1982,  2005,  forms,  1947, 1994 
— of  Poll,  declaration  of,  1935,  1948,  1951,  1982,  2005,  forms,  1946, 
1993. 

RETAINER — of  Solicitor,  when  to  be  under  seal,  451. 

RETIREMENT — of  Charity  trustees,  1607 — of  Committeemen,  1675, 
1676 — of  Guardians,  1615,  1620 — of  Rural  district  councillors,  1620, 
1624 — of  Urban  district  councillors,  1623. 

RETROSPECTIVE  Rates— Borough  rate,  1191 — General  district 
rate,  480 — Objection  to,  488 — Special  sanitary  rate  in  rural  district, 


RETURNING  Officer — Appointment  by,  of  deputy,  1925, 1976, 1999 
of  officers  to  assist  at  counting  votes,  1967;  of  presiding  officers,  1933, 
1980,  2004;  of  other  officers,  1953;  persons  otherwise  employed  about 
election  not  to  be  appointed,  1967 — Ballot  boxes,  &c.,  to  be  lent  to, 
1669 — Candidates  agent,  returning  officer  his  partner  or  clerk  not  to 
act  as,  1955 — Casting  vote  of,  1934,  1981,  1982,  2005 — Counting  of 
votes  by,  1934,  1948,  1964,  1981,  2004;  notice  of  time  and  place  of  count- 
ing to  be  given  by,  1964;  proceedings  by,  on  completion  of  counting, 
1965  ; use  of  school  room,  &c.,  by,  for  purpose  of  counting,  1953 — Day 
of  election  to  be  fixed  by,  in  case  of  first  election,  1940,  1987,  2010 — 
Decision  of,  as  to  ballot  paper,  how  far  final,  1948 — Declaration  of 
result  of  poll  by,  1935,  1982,  2005  ; forms,  1946,  1993 — Deputy  return- 
ing officer,  1925,  1976,  1999  ; and  see  Deputy — Documents  relating  to 
election  to  be  preserved  and  ultimately  destroyed  by,  1965,  1966 — 
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Equality  of  votes,  duty  of  returning  officer  in  such  case,  1934,  1982, 
2005 — at  Guardians’  election,  1999 — Liability  of,  for  misconduct  or 
default,  1955,  1970 — Nomination  papers,  how  to  be  dealt  with  by, 
1929,  1977,  to  bo  provided  by,  1928,  1976,  2000  ; to  be  sent  in  to, 

1928,  1976,  2000 — Notice  to  be  given  by,  of  Decision  on  nomination 
paper,  1929,  1978,  2000;  of  Election,  1925,  1976,  1999,  forms,  1941, 
1987;  of  Poll,  1932,  1980,  2003,  forms,  1945,  1946,  1991,  1992;  that 
poll  will  not  be  taken,  1930,  1978,  2001,  forms,  1943,  1944,  *990,  1991;  of 
Result  of  election,  1935,  T982>  2005,  forms,  1947,  1994 — Notification 
to,  of  appointment  of  counting  agent,  1967,  1968,  of  polling  agent,  1633, 
1968,  1981,  2004 — Office  of,  for  purposes  of  election,  1925,  1976,  1999 — 
at  Parish  councillors’  election,  1976 — Polling  districts  maybe  formed 
by,  in  certain  cases,  1931,  1979,  2003 — Polling  places  and  stations, 
their  number  and  situation  to  be  determined  by  returning  officer,  1932, 

1979,  2003  ; voters  to  be  distributed  among  polling  stations  by  returning 
officer,  i960 — Presiding  officer,  returning  officer  may  act  as,  1925, 
1976,  1999;  application  of  Ballot  Act  in  such  case,  1967 — Prosecution 
by,  of  persons  guilty  of  personation,  1957 — Provision  by,  of  nomina- 
tion papers,  1928,  1976,  2000;  of  requisites  for  poll,  1933,  1953,  i960, 

1980,  2004 — at  Rural  district  councillors’  election,  1976 — Secrecy  of 
ballot  to  be  preserved  by,  1952;  declaration  of  secrecy  to  be  made  by, 
1968,  form,  1969,  1996 — Statement  by,  as  to  candidates  nominated, 

1929,  1978,  2001  ; forms,  1943,  199c — Substitution  of,  for  town  clerk, 
for  purposes  of  enactments  relating  to  election  petitions,  &c.,  1936,  1937, 
1983,  2006,  2007 — at  Urban  district  councillors’  election,  1925. 

RETURNS — as  to  Cattle  sold  or  weighed  in  market,  1525 — Deaths, 
by  registrars  to  sanitary  authorities,  254,  1772 — Election  ex- 

penses, to  be  made  by  candidate  at  municipal  election,  1252 — Local 
taxation,  to  be  sent  to  local  government  board,  472,  92 r,  1074;  abstract 
of  them  to  be  laid  before  parliament,  922  ; need  not  be  made  when 
financial  statement  made,  1125;  penalty  for  neglecting  to  make,  922 — 
Municipal  expenditure  and  receipts,  554,  1170 — Sinking  fund,  under 
Local  Loans  Act,  1001. 

REVOCATION — of  Appointment  of  arbitrator,  421 — License  for 
pleasure  boat,  392,  for  hackney  carriage,  913,  for  slaughter-house,  887. 

REWARDS— to  Eiremen,  906. 

RIDING — on  Carts,  &c.,  improperly,  901,  902— Furiously,  in  street, 
penalty,  902. 

RIFLE  — Practice  on  common  injunction  to  restrain,  208 — Range, 
dangerous,  injunction  to  restrain  use  of,  719. 

RIGHTS— of  Access  to  premises  adjoining  highway,  294,  to  repair  water 
conduit,  87 — Annexed  to  land,  &c.,  must  be  connected  with  occupa- 
tion, 38  r,  382— to  Beach  boats  on  shore,  by  custom,  393 — of  Burial,  in 
cemetery,  may  be  granted,  895,  form  of  assignment  of,  898,  form  of  grant 
of,  898 — of  Common,  adjustment  of,  under  scheme  for  regulation  of 
common,  1030,  compensation  for,  to  be  deemed  an  expense  of  regulation 
of  common,  1039,  1040,  protection  of,  by  local  authority,  1633,  public, 
what  cannot  be  claimed,  1031,  purchase  of,  by  London  county  council, 
378,  by  local  authority,  1032 — of  Drainage,  as  between  adjoining 
owners,  58 — of  Fishing,  is  within  the  meaning  of  the  term  “lands,” 
14 — Limited,  if  enlarged,  action  cannot  be  maintained  for  obstructing, 
57 — of  Local  authority,  adjustment  of,  on  constitution  of  new  borough, 
1194 — in  Market,  may  be  purchased  by  urban  authority,  380,  saving 
for  such  rights,  380,  382 — of  Navigation,  698,  arbitration  as  to,  700, 
saving  for,  697,  sewers  interfering  with,  may  be  altered,  70 r — to  Pollute 
stream,  enlargement  of,  68,  not  generally  vested  in  local  authority,  5 7,  67, 
68— to  Protect  land  from  floods,  98,  704 — under  Sanitary  Acts,  saving 
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RIGHTS — continued . 

for,  726 — to  Sewage  water,  74 — in  Sewer,  local  authority  may  purchase, 
56 — of  Support  for  sewers,  55 — to  Tolls  on  canals,  saying  for,  701 — 
in  Water,  purchase  of,  by  local  authority,  121,  purchase  of  rights  of 
water  company,  121,  138 — in  Watercourses,  saving  for,  702 — of  Way, 
extinction  of,  on  purchase  under  Housing  of  the  Working  Classes  Act, 
1467  ; of  necessity,  4T0  ; parish  council  may  acquire,  1596  ; protection  of, 
by  local  authority,  1633,  memorandum  of  local  government  board,  1888. 

, Private,  when  not  to  be  interfered  with  by  public  works,  69,  70. 

, Public,  interference  with,  not  a subject  for  compensation,  669. 

RINGING — Bells,  by  chimney  sweepers,  184,  by  persons  wantonly,  902, 
9°3- 

RIOTING— in  Streets,  905. 

RIPARIAN — Authorities;  Combination  of,  633;  Definition  of,  633; 
Delegation  of  powers  of  port  sanitary  authority  to,  635  ; Objection  by, 
to  constitution  of  port  sanitary  authority,  1278 — Proprietors;  Rights 
of,  to  natural  stream,  703,,  to  channel  of  stream,  703 — Rights;  in 
Artificial  stream,  706  ; in  Rivers,  &c.,  703. 

RIVERS — Arbitration  as  to  injury  to,  700— Bank  of,  annexed  to  adjoin- 
ing parish,  n — “ Bed  ” of  tidal  river  held  to  include  foreshore,  1C59 — 
Commissioners  for  conservancy  of,  their  powers,  &c.,  not  transferred 
to  urban  authority,  45,  46 — Diversion  of,  by  secretary  of  state  for  war, 
718 — Drainage  into,  not  to  create  nuisance,  63 — Limits  of  parishes 
bounded  by,  11 — Local  authority  not  to  affect  injuriously,  702,  arbitra- 
tion as  to  interference  with,  714 — Nuisances  on  ships,  &c.,  in,  211 — 
Parish  boundary  formed  by,  11 — Pollution  of;  Commissioners  report 
as  to,  78;  Salmon  Fisheries  Acts  impose  penalties  for,  64;  Sequestration 
granted  for  continuing,  after  injunction,  74 — Public  bathing-place  on, 
bye-laws  as  to,  918 — Public  navigation  rights  in,  698 — Public  works 
loan  commissioners  may  lend  money  for  improvement,  &c.,  of,  1025 — 
Riparian  rights  with  regard  to,  703 — Saving  for  bodies  required  to 
divert  their  drainage  from,  717 — Sewers  interfering  with,  may  be 
altered,  701 — see  also  Stream. 

Pollution  Prevention  Act,  1876,  1047 — Appeal  from  county 

court,  1053 — Certificate  as  to  best  practicable  means,  1054 — Consent 
of  local  government  board  to  certain  proceedings  under,  1050 — County 
court  proceedings  under,  1052 — Cumulative  effect  of  Act,  1054 — 
Enforcement  of  Act  by  county  council,  1340,  by  joint  committee,  1341, 
by  sanitary  authorities,  1051 — Expenses  of  sanitary  authority,  .1051 
—Inspectors,  1054 — Penalties,  1032 — Saving  clauses,  1054,  1055 
— Solid  rubbish,  1047 — Stream  defined,  1061. 

1893 — Sanitary  authority  respon- 
sible for  drainage  of  sewers  into  streams,  15  71. 

ROADS — Agreement  for  making  at  private  expense,  271 — to  Cemetery 
may  be  made  or  improved,  892,  893 — Compensation  for  altering  level 
of,  292,  668,  669 — on  Commons,  scheme  for  regulation  of  common  to 
provide  for  setting  out,  1031 — Dedication  of,  to  the  public,  300-304, 
327 — Digging  of  holes  for  water  in,  restrained,  141 — under  Inclosure 
Acts,  304, 515 — Neglect  of  local  authority  to  repair,  287, 680 — Private, 
when  to  become  public  highways,  325 — Repair  of,  how  enforced,  287  ; 
over  railway  bridge,  274;  over  county  bridges,  278,  279 — “Repairable 
by  inhabitants  at  large,”  meaning  of  the  expression,  281 — in  Settled 
estates,  272 — Sewers  maybe  carried  across,  61,  99 — “Street”  includes, 
7 — Telegraphs  placed  in,  294,  295 — Tramway  company,  how  far 
required  to  maintain,  275,  may  agree  with  road  authority  for  maintenance 
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of,  275 — Vested  in  urban  authority  in  certain  cases,  and  to  be  paved, 
&c.,  by  them,  280 — see  also  Highways , Turnpike  roads. 

ROADSIDE  Waste — of  Main  road,  county  council  may  assert  public 
light  to,  1331 — Protection  of,  by  district  council,  1633  ; memorandum 
of  local  government  board,  1888. 

ROOFS — of  Buildings,  bye-laws  as  to,  335— Penalty  for  throwing  slates, 
&c.,  from,  into  street,  903. 

ROOMS — in  Schools,  &c.,  may  be  used  for  meetings,  1589;  for  purposes 
of  elections,  1668,  1953. 

ROUTE — for  Traffic,  during  divine  service,  or  public  processions,  to  be 
regulated,  899. 

ROYALTY — on  Patent,  receipt  of,  by  surveyor  of  board,  creates  no  illegal 
contract,  45  8. 

RUBBISH — Bye-laws  as  to  nuisance  arising  from,  113 — Infected,  not 
to  be  placed  in  ashpit,  1429 — from  Manufactory,  local  authority  not 
required  to  move,  hi — Pollution  of  stream  by,  1047,  1450 — Recep- 
tacles for  deposit  of,  1 15 — in  Street,  penalty  for  laying,  903,  laid  in 
street  during  building  operations,  to  be  protected,  883 — on  Village 
greens,  177,  1043. 

RUINOUS — Buildings,  provisions  for  securing,  880. 

RULE — of  Court,  enforcement  of,  641,  orders  of  local  government  board  as 
to  costs  may  be  made,  641,  submission  to  arbitration  may  be  made,  423 
— to  Justices,  requiring  them  to  do  certain  acts,  616. 

RULES — Construction  of  statutory  rules,  1403 — for  Elections  of 
guardians,  1998,  of  rural  district  councillors,  1975,  of  urban  district 
councillors,  1924,  and  see  Guardians  election  order,  Rural  district  coun- 
cillors’ election  order , Urban  district  councillors’  election  order — under 
Local  Loans  Act,  1005 — Making  of  statutory .rules  between  passing  and 
commencement  of  Act,  1404 — for  Meetings,  of  Committees,  1697  '>  °f 
Joint  boards,  733;  of  Local  boards,  728,  extension  of  such  rules  to 
district  councils  and  guardians,  1677;  of  Parish  councils  and  parish 
meetings,  1695-1697 — see  also  Regulations. 

of  Court — as  to  Election  petitions,  1781 ; application  of  rules  to 

elections  under  Local  Government  Act,  1894,  1892. 

RUM — Adulteration  of,  by  admixture  of  water,  1130. 

RURAL  Authority — Appointment  of  officers  by,  452 — Borrowing 
powers,  534 — Bye-laws  of,  to  be  sent  to  overseers,  441 — Common  fund 
may  be  mortgaged  by,  534— Contracts  of,  394,  stamp  duty  on,  394 — 
Definition  of,  35 — Expenses  of,  divided  into  general  and  special 
expenses,  525,  maybe  apportioned  among  contributory  places,  525,  appeal 
against  such  apportionment,  525,  funds  from  which  expenses  are  payable, 
525,  526,  how  contributions  are  to  be  raised,  528,  and  collected,  529,  530, 
how  recovered  from  overseers,  532 — Guarantee  by,  against  loss  in 
providing  postal  facilities,  527— Hospital  may  be  transferred  to,  by 
guardians,  250 — Parochial  committee  may  be  appointed  by,  for  con- 
tributory place,  469 — Precepts  of,  to  overseers,  5 28 — Private  improve- 
ment rates  may  be  made  by,  533 — Profits  from  collection  of  refuse  by, 
how  to  be  applied,  109— Scavenging,  &c.,  when  to  be  undertaken  by, 
I09 — Special  drainage  district  may  be  formed  by,  with  consent  of  local 
government  board,  625 — Urban  powers  may  be  given  to,  623,  1433, 
162s,  under  Private  Street  Works  Act,  1558— Vesting  of  property  in, 
49 — Water  supply  to  be  enforced  by,  1096,  district  to  be  inspected  by, 
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to  ascertain  condition  of  water  supply,  iioc,  rates  for  stand  pipes  may  be 
levied  by,  noo — see  also  Local  authority , Rural  district  council. 

District— Alteration  of  name  of,  1625 — Contributions  in,  how 

raised,  528— Contributory  places  in,  526— Division  of,  by  county 
boundary,  1624 — Rural  sanitary  district  to  be  called,  1620 — Small, 
council  of  adjoining  district  may  administer  affairs  of,  1624. 

Council  — Acceptance  of  office  by  councillor,  1669, 

1997— Accounts,  1676,  audit  of  accounts,  1676 — Adjoining  district, 
when  to  be  administered  by,  1624 — Allotments,  see  Allotments — Areas 
for  election  of  councillors,  1620,  1624,  1678 — Casual  vacancies,  r 669, 
1997 — Chairman,  1624,  1677,  to  be  justice  of  the  peace,  1621 — 
Commons,  powers  in  relation  to,  1633 — Complaint  as  to  default  of, 
1610,  1613,  1634, 1680 — Constitution  of,  1624 — Delegation  of  powers 
by,  1609 — Disqualification  of  councillors,  1658—  Election  of,  1624, 
first  election,  1688,  rules  for  elections,  1975,  and  see  Rural  district  coun- 
cillors election  order — Expenses  of,  1636 — G-uardians,  councillors  to 
be,  1624 — Highways,  additional  powers  with  respect  to,  1625,  consent 
to  diversion,  &c.,  of,  1605,  postponement  of  transfer  of  powers  in  relation 
to,  1625,  1693,  repair  of,  when  repairable  ratione  tenurse,  1625,  transfer 
of  powers  in  relation  to,  from  highway  authority,  1625 — Incorporation 
of,  1624 — Inspection  of  documents  under  control  of,  1677 — Meetings 
of,  1677,  not  to  be  held  on  licensed  premises,  1679 — Name  of,  1624, 
change  of  name,  1675 — Nomination  of  councillors  by  local  govern- 
ment board,  1624 — Number  of  councillors,  1620,  1624,  alteration  of 
number,  1678 — to  be  Parish  council  in  certain  cases,  1647 — Proceed- 
ings of,  1677 — Qualification  of  councillors,  1624 — Re-eligibility 
<of  councillors,  1669,  1997 — Resignation  of  councillors,  1669 — Retire- 
ment of  councillors,  1624 — are  Spending  authority  under  Agricultural 
Rates  Act,  1732 — Term  of  office,  1624 — Transfer  to,  of  powers,  &c.,  of 
rural  sanitary  authority,  1625 — Urban  powers  may  be  conferred  on, 
1625 — Vice-chairman,  1677 — see  also  District  council , Rural  authority. 

Councillors’  election  order — Abandonment  of 

poll  on  reduction  in  number  of  candidates,  1978;  form  of  notice  to  be 
given  in  such  case,  1990 — Acceptance  of  office,  1997 — Application 
of  Ballot  Act,  1982,  1995  ; of  Municipal  Corporations  Act,  1978,  1983; 
•of  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1983 — 
Casual  vacancies,  1997;  filling  of,  at  ordinary  election,  1982 — Con- 
tinuance in  office  of  retiring  councillors,  1978 — Counting  of  votes, 
1981 — Day  of  election,  1976,  of  poll,  1979 — Declaration  of  result  of 
poll,  1982  ; form,  1993 — Definitions,  1986 — Dispensing  power  of 
local  government  board,  1975 — Elections  to  which  order  applies, 
1975 — Equality  of  votes,  1981 — Expenses,  1984— Forms,  1987; 
adaptation  of  forms  to  extraordinary  election,  1986 — Hours  of  poll, 
1979 — Mark  instead  of  signature,  1985 — Nomination  of  candidates, 
1976;  dealing  with  nominations  by  returning  officer,  1977:  form  of 
nomination  paper,  1988  ; instructions  as  to  filling  up  nomination  paper, 
1988  ; provision  of  nomination  papers,  1977  ; statement  as  to  persons 
nominated,  1978, 'form,  1990;  time  for  sending  in  nominations,  1977 — 
Notice,  of  Decision  of  returning  officer  on  nomination,  1978;  of 
Election,  1976,  form,  1987;  of  Poll,  1980,  forms,  1991,  1992;  that  poll 
will  not  be  taken,  1978,  1979,  forms,  1990,  1991 ; of  Result  of  elections, 
1982,  form,  1994 — Parish  in  more  than  one  county,  1981 — Polling 
agents,  1981;  polling  districts,  1979;  polling  places  and  stations,  1979, 
polling  stations  to  be  furnished  with  compartments,  &c.,  1980 — Presid- 
ing officers,  1980 — Prohibition  against  voting  in  more  than  one  parish, 
1981 — Publication  of  notices,  1985 — Questions  to  electors,  1981 — 
Re-eligibility  of  councillors,  1997 — Returning  officer,  1976 — Saving 
for  misnomer,  &c.,  1986  — Times  for  proceedings,  1986 — United 
parishes,  1985—Wards,  1985— Withdrawal  of  candidate,  1978. 
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Parish. — every  Parish  in  rural  sanitary  district  to  be,  1587. 

p Sanitary  Authority — Transfer  of  powers  of,  to  rural  district 

council,  1625. 

Union — Definition  of,  42. 


S. 


SAILORS’  Homes — Appropriation  of  land  for,  155. 

SALARY— Apportionment  of,  448 — of  District  auditor,  1124 — of  Fire- 
men, 906 — of  Medical  officer  of  local  government  board,  775 — of 
Officers,  of  urban  authority,  444,  of  rural  authority,  452,  525 — Penalty 
for  taking  fees  beyond,  458 — Recovery  of,  446,447 — of  Stipendiary 
magistrate  and  clerk,  566. 

SALE — of  Articles  removed  in  abating  nuisance,  120,  199,  in  scavenging, 
109 — Baths  and  wash-houses,  833 — Bread,  227 — Cattle,  by  weight, 
at  option  of  vendor  or  purchaser,  1297,  of  cattle  impounded,  900 — Ceme- 
tery, prohibited,  892 — Common  land,  to  pay  expenses  of  regulation  of 
common,  1103 — Dead  body  of  pauper,  266 — Dwellings  erected  under 
Housing  of  the  Working  Classes  Act,  1464 — Exhausted  parish  lands,. 
289,  29c — Gas  undertaking,  to  urban  authority,  370 — Goods,  out  of 
market,  to  avoid  toll,  836  ; by  sample,  no  infringement  ofmarket,  837 — 
Gymnasium,  1516 — Horses  in  street,  penalty,  901 — Infected  articles, 
239 — Lands,  409 ; of  Duchy  of  Lancaster,  419,  420 ; Interest  in  sale  not 
to  disqualify  member  of  local  authority,  1658,  or  officer,  1279;  under 
Housing  of  the  Working  Classes  Act,  1485  ; under  Public  Libraries 
Act,  1549;  under  Technical  and  Industrial  Institutions  Act,  1538 — 
Manure,  12c — Margarine,  1300,  see  also  Margarine  Act — Market 
undertaking,  to  urban  authority,  383 — Museum,  1516 — Obscene 
books,  902,  904 — Refuse  collected  by  local  authority  or  contractor,. 
109,  120 — Sewers,  or  rights  in  respect  of  sewers,  to  local  authority,. 
56,  57 — Street  scrapings,  109 — Surplus  lands,  50,  409,  41 1,  under 
Allotments  Act,  1318;  surplus  water,  136 — Unwholesome  food,  225, 
in  markets,  84c — Water  supply  undertaking,  to  local  authority,  138. 

of  Food  and  Drugs  Act,  1875,  976- — Analysis,  how  obtained, 

983,  by  justices,  987 — Analysts  to  be  appointed,  982 — Appeal,  988 — 
Certificate  of  analyst,  983;  to  be  evidence,  987;  form  of,  985,993 — 
Cinque  ports,  jurisdiction  in,  992 — Definitions,  977,  992 — Division 
of  article  purchased,  984,  985 — Expenses,  991 — Form  of  certificate  of 
analyst,  985,  993 — Inspectors  may  obtain  samples,  983 — Justices, 
may  order  analysis,  987 — Margarine,  Act  applied  to  sale  of,  1301 — 
Medical  officer  may  obtain  samples,  983 — Notice  to  vendor  of  intended 
analysis,  984 — Penalty  for  abstraction  of  part  of  article,  982;  for 
forgery,  &c.,  990;  for  mixing  with  injurious  ingredients,  &c.,  977,  978  ; 
for  refusing  to  sell,  985  ; for  sale  of  article  not  of  nature,  &c.,  demanded, 
978,  of  compounded  drug  not  containing  ingredients  demanded,  980 — 
Postage  of  articles  for  analysis,  985 — Proceedings  against  offenders, 
987 — Proof,  of  exceptions,  &c.,  onus  to  be  on  defendant,  989;  of 
warranty,  989— Recovery  of  penalties,  987 — Repeal  of  Adulteration 
of  Food  Acts,  976 — Report  of  analyst,  986 — Samples  may  be  obtained 
by  officers,  of  food  or  drug,  983 — Saving  for  indictments,  &c.,  990 — 
Tea,  exhausted,  992;  inspection  and  analysis  of,  991 — Town  council 
may  engage  neighbouring  analyst,  983. 


Amendment  Act,  1879,  1129  — 

Boroughs  with  separate  police,  1131 — Definition  of  county,  1131 — 
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SALE  of  Food  and  Drugs  Act — continued. 

Limitation  of  time  for  proceedings,  1131 — Milk,  samples  of,  may  be 
taken  when  in  course  of  delivery,  1 r2g ; penalty  for  refusing  sample,  1130 
— Prejudice  of  the  purchaser,  1129 — Reduction  of  strength  allowed 
in  case  of  spirits,  1130 — Sale  in  street,  1130. 

of  Horseflesh,  &e..  Regulation  Act,  1889,  1389 — Definition 

of  horseflesh,  1389 — Inspection  of  meat,  1389— Penalty,  1390 — Sale 
of  horseflesh  as  meat,  1389 — Search  warrant,  1389 — Signs  on  shops, 
1389- 

SALE  ABLE  Underwood — Rateability  of,  497. 

SALMON  Fisheries  Acts — Penalties  under,  for  pollution  of  rivers,  64* 

SALT-WORKS,  exception  of,  from  Alkali  Acts,  1540. 

S ALVATION  ARMY — Shelter,  held  to  be  a house,  1 79 ; held  not  to  be 
a common  lodging-house,  164. 

SAMPLE — of  Food  or  drugs,  officers  may  obtain,  983 — of  Margarine, 
officer  may  obtain,  1301 — of  Milk  in  course  of  delivery,  1129 — Sale  by, 
not  infringement  of  market,  837. 

SANCTION— of  Attorney-  general  to  certain  legal  proceedings,  T49,  570, 
1272,  1279 — Local  government  board,  see  Local  government  board , 
sanction  of. 

SAND — Laying,  in  street,  in  time  of  frost,  903. 

SANITARY— Acts;  Bye  -laws  under,  repeal  of,  in  certain  cases,  689, 
saving  for,  in  other  cases,  695  ; Consolidation  of,  3 ; Definition  of,  8 ; 
Re-enactment  of  parts  of,  726,  769  ; Repeal  of,  726,  list  of  repealed  Acts, 
767,  repealed  in  metropolis,  4;  Saving  for  acts,  rights,  &c.,  under,  726  ; 
for  securities  given  under,  692 ; Substitution  of  Public  Health  Act  for, 
688 — Authorities,  35;  Canal  Boats  Act  to  be  enforced  by,  1273; 
Facilities,  for  drainage  into  sewers  to  be  given  to  manufacturers  by, 
1050;  in  London,  211 ; Property  of,  under  Sanitary  Acts  transferred  to 
local  authority  under  Public  Health  Act,  49  ; to  be  Registration  authori- 
ties under  Canal  Boats  Act,  1071 ; Rivers  Pollution  Act  to  be  enforced  by, 
T051  ; Saving  for  those  existing  at  the  passing  of  the  Act,  695  : see  also 
District  council,  Local  authority,  Rural  authority  and  council , Urban 
authority  and  council — Conveniences,  charges  for  use  of,  1440 ; 
consent  of  local  authority  to  construction  of,  in  street,  1440 ; factories  and 
workshops  to  be  provided  with,  1720;  leases  of,  1440;  manufactories  to 
be  provided  with,  1441  ; regulation  of,  1440;  use  of,  for  several  bouses  in 
common,  1441 — Districts,  35  ; see  County  district , Rural  district,  Urban 
district — Purposes,  definition  of,  8,  774,  sanction  of  local  government 
board  to  appointment  of  officer  for,  774 — Science,  diploma  for,  450 — 
Work,  definition  of,  in  Public  Health  (Support  of  Sewers)  Act,  1219; 
compensation  for  right  of  support  for,  1220. 

SAVING  in  Public  Health  Act — for  Acts  of  disqualified  members 
of  joint  board,  734;  or  of  local  board,  732;  for  acts  done  under  re- 
pealed Sanitary  Acts,  726 — Admiralty  property,  696— Agreements 
between  landlord  and  tenant,  as  to  payment  of  rates,  204,  522 — Autho- 
rities existing  at  passing  of  the  Act,  695 — Body  collegiate  or  corporate, 
717 — Bye-laws,  695 — Cambridge  university  contributions  to  ex- 
penses under  local  Act,  524 — Canal  bridges,  697  — Government 
departments,  717 — Harbours,  697 — Judges,  interested  as  ratepayers, 
592 — Justices,  interested  as  members  of  local  authority  or  as  rate- 
payers, 591 Local  boards  existing  at  passing  of  the  Act,  695,  721  ; 

for  composition  of  certain  local  boards  of  health,  720 — Metropolitan 
board  of  works,  719 — Mines,  minerals,  and  working  of  metals,  715  — 
Navigation  rights,  697,  701 — Officers  in  office  at  passing  of  Act,  69^ 
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— Payments  in  respect  of  drains  from  without  district,  720 — Proceed- 
ings under  local  Acts,  723,  under  repealed  Acts,  726 — Qualification 
of  members  of  certain  local  boards  of  health,  721 — Recovery  of  con- 
tribution where  nuisance  caused  by  several  persons,  572 — Rights;  of 
Commissioners  of  sewers,  51,  696;  of  Drainage  under  local  Acts,  697, 
698;  of  Navigation,  697,  701;  in  Markets,  380;  under  Repealed  Acts, 
726 ; in  Sewer  sold  to  local  authority,  57;  in  Slaughter-houses,  384;  to 
Tolls  on  canals,  &c.,  701 ; Water,  702 — Sanitary  authorities  existing 
at  passing  of  Act,  695 — Slaughter-house  companies,  384 — Smelting 
works,  715 — Special  cases,  598 — Special  district  rates,  and  money 
borrowed  on  credit  of  them,  691 — Unversity  contributions  to  expenses 
under  local  Act,  524 — Validity  of  certain  securities,  under  Sanitary 
Acts,  691 — War  department  property,  697 — Water  rights,  702 — Works 
of  commissioners  of  sewers  or  land  drainage  commissioners,  696. 

Clauses — in  Local  Government  Act,  1888,  1376,  1381 — in  Public 

Health  Act,  695 — in  Rivers  Pollution  Prevention  Act,  1054. 

SCALE — of  Compensation  allowances  for  loss  of  office,  685,  1380 — for 
Expenses  of  election,  1669,  order  of  local  government  board  prescribing 
scale,  1879 — of  Interest  on  loans  by  public  works  loan  commissioners, 
1745 — of  Voting,  at  poll  of  owners  and  ratepayers,  739. 

SCARBOROUGH — Lifeboats,  &c.,  at,  918. 

SCAVENGING  and  Cleansing,  109 — Removal  of  trade  refuse  by 

scavengers,  m — River  Thames,  1055. 

SCHEDULED — Lands,  not  actually  required  for  improvement  of  street, 
may  be  taken  under  compulsory  powers,  330. 

SCHEDULES— Construction  of,  690— of  Forms,  690,  757 — of  Re- 
enactments, 769 — of  Repealed  statutes,  767 — for  Reports  of  com- 
mon lodging-house  keepers,  160 — of  Rules ; as  to  Elections  of  local 
boards,  736;  as  to  Meetings  and  proceedings,  of  joint  boards,  733,  of 
local  boards,  728,  application  of  such  rules  to  district  councils  and 
guardians,  1677;  as  to  Resolutions  of  owners  and  ratepayers,  751. 

SCHEME  — on  Alteration  of  areas,  1366 — for  Charity,  power  of  charity 
commissioners  to  make,  1608 ; notification  of  proposal  for  scheme  to 
parish  councilor  chairman  of  parish  meeting,  1607;  opposition  to  or 
support  of  scheme  by  parish  council,  1607 — for  Common  of  pasture 
under  Allotments  Act,  1319 — for  Improvements  under  Housing  of 
the  Working  Classes  Act ; Accommodation  for  working  classes  displaced, 
when  to  be  provided,  1463,  1477,  standing  order  as  to  scheme  for  pro- 
vision of  such  accommodation,  2014;  Confirmation  of,  1461;  Execution 
of,  by  local  authority,  1464,  on  failure  of  local  authority,  1464 ; Modifi- 
cation of,  1465  ; Official  representation  as  to  necessity  for,  1460 ; 
Provisional  order  for,  1462 — Injunction  to  restrain  promotion  of,  by 
provisional  order,  60,  645,  646 — Local  Act  maybe  altered  by,  1367 — 
for  Management  of  metropolitan  common,  377 — for  New  borough, 
committee  of  privy  council  may  settle,  1194,  1196  ; Amendment  of,  1197  '> 
Confirmation  of,  1195  ; Petition  against,  1195;  Procedure  for  obtaining, 
1199;  Reference  of,  to  local  government  board  and  secretary  of  state, 
H96 — for  Non-municipal  borough,  local  government  board  may  make, 
686. 

SCHOLARSHIPS— at  Technical  institutions,  1508. 

SCHOOL — Attendance  committee,  of  guardians,  1062  ; of  urban  authority, 
1062 — Board,  Application  by  parish  meeting  for  formation  or  dissolu- 
tion of,  1673;  Election  of,  1264;  Municipal  Elections  (Corrupt  and 
Illegal  Practices  Act)  extended  to,  1263,  1266  ; Officers  of,  not  disquali- 
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SCHOOL — continued. 

fied  to  be  guardians,  1666  ; Valuation  of  schools  of,  125 — Canal  company 
may  establish,  1072 — District,  effect  of  alteration  of  parish  boundaries 
on,  1650,  1651 — Elementary,  definition  of,  1687,  1688,  saving  for 
trusteeship  and  management  of,  1681 — “ House  ” includes,  7 — Public 
works  loan  commissioners  may  lend  money  for  erection  of,  1025 — Regu- 
lations of  education  department  as  to  certificates  of  attendance  of  canal- 
boat  children  at,  1274 — Rooms  may  be  used,  for  counting  votes,  1668, 
3:95 3,  for  hearing  objections  to  nominations,  1668,  for  meetings  and 
inquiries,  1589,  under  Allotments  Act,  1457,  for  taking  poll,  1668,  1953 
— for  Science  or  art,  establishment  of,  under  Public  Libraries  Acts,  1547 
— Sunday  and  ragged  schools  exempt  from  rates,  501 — Tithe  rent- 
charge  on  land  taken  for,  to  be  redeemed,  89 — Trustee  of,  liable  for 
expenses  of  repairing  private  street,  15,  16 — Voluntary  schools  exempt 
from  rates,  501. 

SCHOOLS  for  Science  and  Art  Act,  1891, 1520 — Transfer  of  schools 
and  institutions  to  local  authorities,  1520. 

SCIENCE — and  Art  Department,  consent  of,  to  transfer  of  schools  and 
institutions  to  local  authorities,  1521 — Premises  for  purposes  of, 
exempt  from  rates,  501 — Schools  for,  may  be  established  under  Public 
Libraries  Acts,  1547,  may  be  transferred  to  local  authority,  1520. 

SCIENTIFIC  Evidence— Province  of,  208. 

SCILLY  Islands — Council  of,  1361 — Local  Government  Act,  1894,  may 
be  applied  to,  1686. 

SCOTLAND — Public  Health  Acts  in  force  in,  4. 

SEA — Accretion  from,  annexed  to  adjoining  parish,  11 — Drainage  into, 
not  to  create  nuisance,  65 — Shore;  Annexation  of,  to  parish,  11  ; 
Bathing  on,  bye-laws,  918 ; Jurisdiction  of  local  board  upon,  918  ; Limits 
of  parish  situated  on,  n,  12  ; Regulations  of  local  government  board  as  to 
diseases,  how  far  to  extend  over,  245,  252  ; Right  to  lay  gas  pipe  along,  23, 
366 — Walls  for  preventing  inundations,  97,  98;  held  not  to  be  part  of 
highway,'  1234 — Weed,  causing  nuisance,  harbour  company  bound  to 
remove,  190. 

SEAL — Agreement  for  compromise  of  action  need  not  be  made  under,  3 99 
— Appointment  of  arbitrator  to  be  under,  42 1 ; appointment  of  officer 
need  not  be  under,  445 — Bye-laws  to  be  made  under,  430 — Consent 
of  urban  authority  to  building  being  brought  forward  need  not  be  under, 
1386 — Contracts  of  corporations  to  be  made  under,  394,  396  ; ratification 
of  contract  not  originally  made  under,  401,  402  ; specification  annexed  to 
contract  to  be  under,  396  ; want  of,  no  defence  to  proceedings  for  recovery 
of  private  improvement  expenses,  322 — General  district  rate  to  be  made 
under,  480 — Hackney  carriage  license  to  be  granted  under,  91 1 — of 
Improvement  commissioners,  41 — of  Joint  board,  627 — of  Local 
board,  41 — of  Local  government  board,  95  3 — Mortgages  to  be  made 
under,  543 — Petitions  for  powers  for  compulsory  purchase  to  be  made 
under,  413 — Retainer  of  solicitor  by  corporation  when  to  be  under,  451 
— of  Rural  district  council,  1624. 

SEAMEN’S  Lodgings— Bye-laws  as  to,  155— Expenses  of,  155. 

SEAPORT — Corporation  of,  may  appropriate  land  for  sailors’  homes, 
155- 

SEARCH — for  Obscene  books,  904 — Petroleum,  960 — Unsound  food, 
231- 

SECONDARY — Access  to  premises,  bye-laws  as  to,  1442. 
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EECRECY — of  Ballot,  to  be  maintained,  1952 ; declaration  of  secrecy  to 
be  made,  1968,  forms,  1969,  1996. 

SECRETARY — of  Local  government  board,  may  sit  in  parliament,  953. 

of  State — Appeal  to,  on  refusal  of  petroleum  license, 

959 — Appointment  by ; of  inspectors  of  factories,  1085  ; of  stipendiary 
magistrate,  566 — Burial  ground,  when  not  to  be  opened  without  consent 
of,  770,  771 — Bye-laws  of  municipal  corporation,  when  to  be  confirmed 
by,  443, 1169 ; as  to  regulated  pasture,  to  be  confirmed  by,  1039 — to  be  the 
Confirming  authority  under  the  Housing  of  the  Working  Classes  Act 
as  regards  London,  1461,  1481 — Factories  maybe  certified  by,  to  be 
dangerous  or  injurious  to  health,  1530;  when  to  be  ordered  by,  to  be 
cleansed  or  ventilated,  1083 — Fair  may  be  abolished  by  order  of,  942; 
days  for  holding  fairs  may  be  altered  by  order  of,  973 — Order  of,  not  to 
be  removed  by  certiorari,  645 — Powers,  &c.,  of,  transferred  to  local 
government  board,  775,  952,  953 — Scheme  of  committee  of  privy  council 
as  to  new  borough,  when  to  be  referred  to,  1196 — for  War,  diversion  of 
highways,  sewers,  streams,  &c.,  by,  717  ; drains  interfered  with  by,  698  ; 
property  of,  not  to  be  interfered  with  by  local  authority,  696,  697 — 
Workshops,  powers  in  relation  to  sanitary  state  of,  1527. 

SECURITIES — Forged  transfer  of,  compensation  for  loss,  1518,  1542 — 
under  Local  Loans  Act,  registration  of,  1003 ; rectification  of  register, 
1003  ; stamp  duty  on,  995,  996. 

SECURITY — for  Costs,  of  election  petition,  1175  ; of  meeting  of  owners 
and  ratepayers,  75  3 — for  Execution ; of  contract,  3 95 ; of  duties  by  officers, 
461,  discharge  of  sureties  on  alteration  of  contract,  461 — for  Loans 
under  Public  Works  Loans  Act,  1011,  1018;  change  of,  1018 — of  New 
buildings,  bye-laws  as  to,  335,  336 — Passage  brokers  to  give,  1705  j 
form  of  bond,  1708 — of  Reservoirs,  926 — of  Ruinous  buildings,  880 
— Savings  for  validity  of,  691,  726. 

SEEDS— Adulteration  of,  976. 

SEIZURE — of  Food,  when  unsound,  225 — Liquors,  kept  for  unlawful 
sale,  229 — Petroleum,  kept  in  contravention  of  the  Act,  1161. 

SELECT  Committee — on  Bill  confirming  provisional  order  may  award 

costs,  649,  650. 

SEPARATE  List — of  Parochial  electors,  1656. 

Rate  for  expenses  of  rural  authority — Assessment 

of,  529,  530;  on  allotments,  1517;  on  orchards,  1423 — Collection  of, 
530 — Recovery  of,  529,  53c — Surplus  of,  to  be  paid  over,  530. 

SEQUESTRATION— Order  for,  against  public  body  for  contempt,  74. 

SERMON — Bye-law  prohibiting  delivery  of,  on  common,  upheld,  3 74, 

SERVANTS — Accounts  to  be  rendered  by,  463  ; penalty  for  neglect,  463, 
464 — Employment  of,  by  rural  authority,  45  2 ; by  urban  authority, 
444 — Interest  of,  in  contract  with  local  authority,  458 — Offences  by, 
under  Factory  and  Workshop  Act,  1088 — Saving  for  those  employed  at 
passing  of  Public  Health  Act,  695 — Security  to  be  given  by,  461 — of 
Urban  authorities,  wages  of,  444;  authority  liable  for  acts  of  assistant 
inspector  of  nuisances  as  their  servant,  229 — see  also  Officers. 

SERVICE — of  Notices,  orders,  &c.,  under  Housing  of  the  Working 
Classes  Act,  1483,  1491 ; on  Overseers,  533  ; on  Owners,  310;  on  Parish 
council,  1697;  on  Parish  councillor,  1696;  on  Parish  meeting,  1696; 
to  Pave,  &c.,  private  street,  295,  310;  by  Post,  1403.  under  Public 
Health  Act,  606;  under  Public  Works  Loans  Act,  1022,  1023;  as  to 
Sewage  works  without  district  of  local  authority,  99 ; under  Towns 
Improvement  Clauses  Act,  363. 
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SESSIONS  — see  Quarter  sessions,  Special  sessions. 

SETTLED  Estates — Dwellings  for  working  classes  may  be  erected  at 
cost  of,  1489 — Expenses  of  constructing  waterworks  maybe  charged 
on,  1065 — Roads, sewers,  &c.,  may  be  made  in,  andat  expense  of,  94,  272. 

Land  Act — Amendment  of,  by  Housing  of  the  Working 

Classes  Act,  1489. 

SETTLEMENT— of  Accounts,  on  alteration  of  area  of  district,  623, 
on  transfer  of  powers  and  duties,  660 — Boundaries,  of  Improvement 
Act  or  local  government  district,  626;  of  place  not  having  known  or 
defined  boundary,  622 — Pauper,  destroyed  by  division  of  parish,  1650. 

SEWAGE — Damage  caused  by  flow  of,  up  private  drain,  677 — Disposal 
of,  88  ; infringement  of  patent  for  disposal,  93  ; nuisance  not  to  be  created 
by  disposal,  88 — Farms ; Compensation  to  owner  of  land  partly  taken 
for,  416 ; Pipe  for  effluent  from,  held  to  be  a sewer,  32 ; Powers  of  local 
authority  respecting,  92;  Tithe  rent-charge  on,  to  be  redeemed,  89 — • 
Fish,  killed  by,  70,  71 — Injunction  to  restrain  pollution  of  water  by, 
66 ; reference  to  expert  before  granting  injunction,  72 ; to  restrain  pro- 
motion of  scheme  for,  refused,  60 ; sequestration  granted  on  disobedience 
to,  74 — Land  and  plant,  may  be  acquired  for,  88 ; mortgage  of,  542,  549 
— Pollution;  of  Rivers  by,  1048;  persons  draining  into  sewers  of 
local  authority  not  liable  for,  1048;  of  river  Thames,  1055-1059;  of 
Watercourse  by,  consent  of  attorney-general  when  necessary  to  proceed- 
ings in  respect  of,  149 ; of  Well,  by  percolation,  90 — Prescriptive  right, 
to  discharge,  of  ancient  corporation,  67,  such  right  not  vested  in  modern 
local  authority,  57,  68  ; to  flow  of,  74 — Property  in,  88 — Purification 
of,  before  discharge  into  stream,  63 — Reservoir  for,  local  board  restrained 
from  making,  90 — Supply  of,  by  local  authority,  88 — Utilization  Acts, 
sewer  authorities  under,  36,  717 — from  Vessels  on  the  Thames,  regula- 
tions as  to,  1058 — Works ; works  for  cleansing  pool  held  to  be,  99 ; local 
authority  may  make  or  contribute  to  the  expense  of  making,  88,  93  ; such 
works  to  be  deemed  an  improvement  of  land,  93;  nuisance  from,  173; 
tithe  rent-charge  on  land  taken  for,  to  be  redeemed,  89. 

SEWERAGE,  51 — Alteration  of  house  drains  when  not  adapted  to 
system  of,  85 — Default  of  local  authority  to  provide  for,  651 — Map  of 
system  may  be  provided,  79 — of  New  streets,  bye-laws  as  to,  335 — Nui- 
sance created  by  system  of,  65,  77 — Plans  for,  to  be  notified  to  parish 
council,  1610 — of  Private  streets,  how  enforced,  295  ; form  of  notice 
to  owners,  762 — Regulations  as  to  sewers  and  drains,  51 — Report  of 
rivers  pollution  commissioners  as  to,  78  — Scheme  of,  restrained  by 
injunction,  77 — Special  drainage  district  maybe  formed  and  charged 
with  expenses  of,  625  ; dissolution  of  such  district,  618 — Union  of 
districts  for  purposes  of,  626 — Works,  may  be  constructed,  hired,  or 
purchased  by  local  authority,  88 ; without  district  of  local  authority, 
construction  of,  99,  objection  to,  100,  local  inquiry  as  to,  100. 

SEWERS— Access  to,  for  repairs,  implied  right  of,  59 — Alteration  of, 
75  ; by  agreement  with  owner,  1439  ; by  canal  company,  navigation  com- 
missioners, &c.,  701,  arbitration  in  such  case,  714 — Apportionment  of 
expenses  of  making,  between  contributory  places,  525 — Authorities, 
meaning  of,  36,  717 — Breaking  up,  to  lay  water  pipes,  861,  868; 
previous  notice  to  be  given,  861,  868 — Buildings  not  to  be  erected 
over,  87 — Cemetery  to  be  drained  by,  893 — Cleansing  of,  76 ; neglect 
to  cleanse,  78,  79;  supply  of  water  for,  864 — Commissioners  of,  55 
— Communication  of,  with  those  of  adjoining  district,  91 — Con- 
struction of,  by  local  authority,  58;  without  their  district,  58,  99; 
mode  of  construction,  76 ; precautions  to  be  taken  during  construction, 
882 — Covering  may  be  placed  over,  75 — Damage  caused  by  negli- 
gence in  construction  or  maintenance  of,  681,  682 — Default  of  local 


Index. 


!58 

SEWERS — continued. 

authority  in  providing,  651 — Definition  of,  7,  30 — Discharge  of,  into 
stream,  63,  sanitary  authority  responsible  for,  1571 — Discontinuance 
of,  75 — Diversion  of,  by  secretary  of  state  for  war,  717 — Drain  held 
to  be,  30  ; from  without  district  communicating  with,  saving  for  certain 
payments  in  such  case,  72c — Drainage  of  premises  within  the  district 
of  the  local  authority  into,  80 ; of  premises  without  the  district,  82 ; 
occupier  may  be  required  to  drain  undrained  house  into,  83  ; drainage 
of  new  and  rebuilt  houses  into,  86 — Entry  on  lands  to  examine,  &c., 
662 — Expenses  of,  when  to  be  paid  by  owners,  84;  in  rural  district,  to 
be  apportioned  between  contributory  places,  525,  to  be  special  expenses, 
525 — Fences  to,  commissioners  of  sewers  held  not  liable  to  make,  77 — 
Improvement  of,  75 — Injurious  matter  not  to  be  passed  into,  1438 — 
Local  authority  required  to  make,  58 — of  London  county  council, 
719,  1060 — for  Main  road  drainage,  county  council  may  use,  1331 — 
Maintenance  of,  by  local  authority,  58 — Mandamus  to  make,  re- 
fused, 652,  654,  655 — Manhole  held  to  be  part  of,  32,  33 — Manufac- 
turers to  have  facilities  for  draining  into,  105  c — Maps  of,  79 ; to  be  open 
to  inspection,  79 — Meaning  of,  30 — Mud  swept  into,  from  streets, 
hi — Nuisance  not  to  be  caused  by,  76 — Precautions  during  con- 
struction or  repair  of,  882 — in  Private  streets,  urban  authority  may 
require  them  to  be  laid,  295 — for  Profit,  meaning  of,  53  ; not  vested  in 
local  authority,  51 — Protection  of,  during  construction  or  repair,  882  ; 
penalty  for  not  fencing,  or  lighting  at  night,  903 — Purchase  of,  by 
local  authority,  56 ; purchase  of  the  land  for  construction  of,  unnecessary, 
62 — Purification  of  sewage  before  discharge  from,  63 — Rateability 
of,  56 — Regulations  as  to,  51 — Repair  of,  58;  precautions  to  be 
t.iken  during  repairs,  882 — Saving  for  certain  payments  in  respect  of, 
720;  for  certain  rights  of  constructing  or  diverting,  717 — in  Settled 
estates,  court  may  direct  them  to  be  laid,  272 — Storm  waters  of  adjoining 
district  not  to  flow  into,  91 — Sufficiency  of,  60 — Support  for,  com- 
pensation of  mineowners  for,  715  ; right  to  suppoit,  55,  1220 — Surface 
water  received  in,  61,  63 — Union  of  districts  for  construction  of,  626- 
Using  for  conveyance  of  sewage,  meaning  of  the  expression,  63 — 
Ventilation  of,  76,  78 — Vesting  of,  in  commissioners  of  sewers,  55; 
in  local  authority,  51 ; meaning  of  vesting,  52 — Water  course,  when  to 
be  treated  as,  31,  32,  53,  54;  water  supply  for  flushing,  79,  864. 

SHAFTS — of  Mines,  unfenced,  173. 

SHAREHOLDERS — in  Company  for  disposal  of  sewage,  local  authority 
may  become,  93 — Members  of  local  authority  not  disqualified  by 
reason  of  being,  1658 — Officers  of  local  authority,  when  not  disqualified 
by  interest  as,  1279. 

SHEDS — Bye-laws  as  to,  when  used  for  habitation,  172 — Nuisances 
in,  1 71. 

SHEEP  Droppings — Nuisances  from,  176. 

SHIPS — Charges  of  poor  law  medical  officer  for  attending  on  board,  25  7, 
of  medical  practitioner,  258 — Entry  on,  for  preventing  epidemic  dis- 
eases, 257 — Master  of,  to  be  deemed  the  occupier,  212 — Medical 
practitioners  to  be  carried  by,  254 — Notification  of  infectious  disease 
in,  1414 — Nuisances  on,  21 1 ; extension  of  provisions  as  to  hospitals  and 
infectious  diseases,  1278 — Petroleum  carried  in,  bye-laws  as  to,  957; 
notice  to  be  given  by  master  or  owner,  95  7 — Quarantine,  provisions  of 
Customs  Consolidation  Act  with  respect  to,  255  ; order  of  local  govern- 
ment board  with  respect  to,  1909 — Queen’s,  not  subject  to  nuisance 
jurisdiction,  212 — Removal  of  infected  person  from,  236;  regulations 
as  to  such  removal,  238. 

SHOOTING— Galleries,  bye-laws  as  to,  436, 1408 — Right  of,  cannot  be 
claimed  by  inhabitants,  1031. 
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SHOP — Meaning  of,  in  Markets  and  Fairs  Clauses  Act,  838 — Penalty 
for  hanging  goods  in  front  of,  in  street,  902 — Wooden,  held  to  be  a 
building,  345. 

SHORE — of  Sea,  limits  of  parish  situated  on,  ri,  12. 

SHORT  Titles  Act,  1896 — Citation  of  Acts  under,  1,2. 

SHOW — of  Hands,  votes  at  meetings  to  be  taken  by,  755. 

SICK — Places  for  the  reception  of,  247 — Removal  of,  to  hospital,  236 — 
see  Infectious  diseases. 

SIGNATURE — of  Clerk,  to  notice  of  appeal,  614 — of  Officer,  to  notices, 
&c.,  606 — of  Urban  authority,  to  highway  rate,  not  required,  515 — to 
Voting  papers,  744,  745- 

SIGN-Board — Easement  entitling  a person  to  affix,  to  adjoining  house, 
878. 

SINGLE  Private  drain — Meaning  of,  1439,  1440 — Nuisances  arising 
from,  1439. 

SINGULAR — in  Act  of  parliament,  includes  the  plural,  1397. 

SINKING  Fund — Annual  returns  as  to,  1001 — any  Loans  may  be  dis- 
charged by  means  of,  1277 — under  Local  Loans  Act,  1000 — Proceeds 
of  sale  of  surplus  lands  may  be  applied  to,  409 — under  Public  Health 
Act,  537. 

SITE — Definition  of,  in  Metropolitan  Building  Act,  352. 

SKITTLES — Nuisance  caused  by  playing,  184. 

SLANDER — at  Meeting  of  county  council,  730. 

SLATE-Quarry — when  held  to  be  a Mine,  716. 

SLAUGHTER-Houses — Bye-laws  as  to,  384,  886 — Definition  of,  7 — 
Inspection  of,  887 — Licenses  for,  384,  884;  duration  of  license,  1444; 
memorandum  of  local  government  board  as  to,  884;  revocation  of,  887, 
1445  ; suspension  of,  886,  887 — Meaning,  of  establishment  of,  214;  of 
using  premises  as,  886 — in  Metropolis,  386 — Notice  to  be  affixed  to, 
386 ; notice  of  change  of  occupation  to  be  given,  1444 — Nuisance  from, 
214 — Penalty  for  slaughtering  cattle  during  suspension  of  license, 
887  ; without  license,  885 — Registration  of,  886 — Regulations  as  to, 
in  continental  cities,  386 — Saving  for  companies  incorporated  for  estab- 
lishing, 384 — Tolls  for  use  of,  843 — Unsound  meat  in,  887 — Urban 
authority  may  provide,  384. 

of  Injured  animals  by  police,  1702. 

SLAUGHTERING — Cattle  in  streets,  901 — Horses,  licensing  houses 
for,  385,  777. 

SLEEPING-Plaees — near  Bakehouses,  1082,  1718, 

SLIDE— Penalty  for  making,  in  street,  903, 

SMALL  Holdings  Act,  1892 — Parish  councillors  to  be  members  of 
committee  under,  1593 — Powers  of  county  council  under,  1594. 

Tenements— Assessment  of ; to  general  district  rate,  492,  495  ; 

to  poor  rate,  1645  ; to  separate  rate  in  rural  district,  532. 

SMALL-Pox — Hospital,  consent  of  adjoining  authority  not  required  for 
establishment  of,  630;  not  a “noxious  or  offensive  business,”  215 — 
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SMALL-Pox — continued. 

Indictment,  for  exposing  person  suffering  from,  240,  for  maintaining 
hospital  for,  248 — Injunction  to  restrain  nuisance  from  hospital  for, 
248-250 — Memorandum  of  local  government  board  as  to  epidemics  of, 

1807. 

SMELTING- — Company,  action  for  damages  against,  222 — Saving 
clause  with  respect  to  smelting  of  minerals,  715. 

SMOKE — Admission  of  local  authority  to  premises  to  enforce  provisions 
as  to,  200 — Engines  on  railways  to  consume,  182;  engines  of  steam 
vessels  on  Thames  to  consume,  183 — Furnace,  &c.,  made  to  consume, 
168 — Inspection  of  district  to  enforce  consumption  of,  187 — from 
Mine  chimney,  715 — Necessary  for  process  of  manufacture,  168,  222 
— Nuisance  from  168,  180  ; indictment  for,  222  ; injunction  to  restrain, 
222  ; nuisance  need  not  be  proved  to  be  injurious  to  health,  181 ; who 
should  be  prosecuted,  191. 

SNOW — Bye-Laws  as  to  nuisance  from,  113 — Nuisance  from,  caused  by 
tramway  company,  114. 

SOAP  Works— Establishment  of,  without  consent  of  urban  authority, 
213 — Nuisance  from,  217 — see  Offensive  trades. 

SOCIETIES — for  Scientific  and  other  purposes,  premises  of,  exempt  from 
rates,  501. 

SOIL — of  Highway,  ownership  of,  282. 

SOLICITOR — Corrupt  practices  by,  at  election,  .1270 — Recovery  of 
costs  by,  from  local  authority,  451,  452 — Retainer  of,  by  corporation, 
when  to  be  under  seal,  451,  452 — Taxation  of  costs  of,  563. 

SOLID  Matter — Pollution  of  stream  by,  1047,  1049. 

SOUTH  Wales — Bridges  Act,  1340 — Contracts  for  repair  of  highways 
in,  279,  280 — County  roads  boards  in,  superseded  by  county  council, 
1338,  1339 — Highways  in,  1339,  1627,  1628— Turnpike  Acts,  1339. 

SPACE — about  Buildings,  bye-laws  as  to,  336,  352 — Open,  see  Open 

spaces. 

SPECIAL — Act,  meaning  of,  in  incorporated  Acts,  689 — Case,  may  be 
stated  for  superior  court;  on  Appeal  to  quarter  sessions,  599,  600,  612, 
614,  615  ; by  Arbitrator,  429 ; by  Consent,  615  ; by  Court  of  summary 
jurisdiction,  600 ; by  Local  government  board,  602 ; in  Proceedings  for 
recovery  of  rate,  601  ; under  Public  Health  Act,  598,  612  ; under  Rivers 
Pollution  Prevention  Act,  procedure  by,  superseded,  1053  ; Stated  where 
appeal  lies  to  quarter  sessions,  577,  where  justices  have  a discretion, 
602,  on  question  of  fact,  22,  23  ; as  to  Transfer  of  powers  to  county  council 
or  joint  committee,  1351,  as  to  transfer  under  Local  Government  Act, 
1894,  1682 — District  rates,  saving  for,  691 — Drainage  district,  how 
formed,  625;  to  be  contributory  place,  526;  dissolution  of,  618 — 
Expenses,  of  rural  authority,  525,  to  be  separate  charges  on  contri- 
butory places,  526;  how  to  be  raised,  529,  1636;  may  be  charged  on 
special  drainage  district,  625  ; when  to  be  paid  from  poor  rate,  529  ; 
expenses  of  closing  polluted  wells,  &c.,  to  be  special  expenses,  150 — 
Resolution ; of  Company  under  Companies  Act,  139 ; of  Gas  com- 
pany, for  sale  of  undertaking  to  urban  authority,  370;  of  Waterworks 
company,  on  sale  of  undertaking  to  local  authority,  138. 

SPECIFICATION — Warranty  as  to  practibility  of,  408 — of  Works 
to  be  done  to  private  street,  need  only  be  referred  to  in  notice,  309 ; 
should  be  sealed  with  corporate  seal,  396. 

SPEECHES— Right  of  making,  on  common,  cannot  be  claimed,  1031. 
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SPENDING-  Authority — Contributions  to  be  apportioned  by,  on 
assessable  values,  1727 — Definition  of,  1727,  1732 — Limit  on  expendi- 
ture of,  or  rate  levied  by,  bow  to  be  construed,  1730 — List  of,  1732 — 
Shares  of,  in  annual  grant,  1727,  1728,  1730. 

SPORT — Land  used  mainly  or  exclusively  for,  not  agricultural  land  for 
rating  purposes,  1731. 

SPORTING  Rights— Rateability  of,  516. 

SPRINGS — Diversion  of,  709 — Parish  council  may  utilize,  1596. 

SQUARE — ■“  Street  ” includes,  7. 

STABLES — Manure  to  be  removed  from,  120,  121 — Nuisance  caused 
by  drainage  from,  and  noise  of,  1 75 . 

STAGE  Coaches — Deviation  of,  from  route  under  traffic  regulations, 
900 — Excise  duty  on,  abolished,  910 — not  Hackney  carriages  within 
Towns  Police  Clauses  Act,  910. 

STAGNANT  Water — Nuisance  from,  116. 

STAIRCASES — Bye-laws  as  to  structure  of,  1442. 

STALLAGES  —in  Market,  380;  meaning  of,  845;  recovery  of,  844;  see- 
also  Marlcets. 

STAMP  Duty — on  Agreements,  394  ; for  water  supply,  exemption,  133 — 
on  Appointment,  of  officers,  repealed,  445  ; of  proxy,  741 — on  Certi- 
ficate of  registration  under  Alkali  Act,  H49,  1150 — Composition  for, 
995 , 996 — on  Expenditure  of  local  authority,  for  remuneration  of 
district  auditor,  1125  ; scale  of  duties,  1T27,  1382 — on  Financial  state- 
ment, 1125,  1126,  1127— on  Mortgages,  543 — on  Securities  under 
Local  Loans  Act,  995,  997 — in  case  of  Statutory  purchase  or  vesting 
of  property,  412 — on  Transfers  of  mortgages,  545;  of  stock,  may  be 
compounded  for,  995,  996 — on  Voting  papers,  743. 

, Signature  affixed  by  means  of,  606. 

STANDARD — Apparatus  for  testing  petroleum,  1135. 

STANDING  Committee — of  County  council,  for  purposes  of  acquisi- 
tion of  land  for  allotments  or  purposes  of  parish  council,  1456,  1897,. 
1903. 

Orders — as  to  Deposit  of  plans,  &c.,  41 7, 646 — Estimates, 

648  — Petitions  against  private  bills,  647  — Proceedings  of  parish 
council  and  parish  meeting,  1697 — Provision  of  accommodation  for 
persons  of  labouring  class  to  be  displaced  by  scheme,  2014 — Pro- 
visional orders,  646. 

STAND-Pipes — for  Water  supply,  water  rates  may  be  charged  by  rural 
authority  in  respect  of,  1100. 

STATE  Medicine — Diploma  for,  450. 

STATEMENT — False,  as  to  infected  house,  244,  255 — Financial,  see 
Financial  statement— as  to  Persons  nominated  for  election,  1929,  1978  ; 
forms,  1943,  1990. 

STATUTE  Duty — Property  exempt  from,  exempted  from  highway  rate 
516. 

STATUTORY— Declarations,  as  to  Compliance  with  Borough  Funds 
Act,  968,  form  of,  968,  with  Gas  and  Water  Facilities  Act,  1849,  1850, 
with  Housing  of  the  Working  Classes  Act,  2019,  with  Public  Health 
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STATUTORY — continued. 

Act,  2012,  2013;  Form  of,  1381;  Penalty  for  false  declaration,  1381; 
Power  to  receive,  1380;  Stamp,  1381 — Payment,  action  for,  held  not 
to  lie,  446 — Powers,  exercise  of,  not  to  create  a nuisance,  66,  248 ; 
negligence  in  executing,  675 ; least  injurious  mode  of  exercising,  to  be 
adopted,  291 — Remedy,  must  be  adopted,  204,  205,  567. 

STEAM — Boats,  when  deemed  to  be  pleasure  boats,  390 — Discharge  of, 
into  sewer,  prohibited,  1438 — Engines,  on  railways  to  consume  their 
smoke,  182 — Roller,  injury  to  gas  mains  by,  677,  848;  license,  when 
required  for,  1121,  1750;  registration  of,  1750— Roundabouts,  bye- 
laws as  to,  1448,  nuisance  from,  187,  not  “structures  or  erections,”  345 — 
Vessels,  engines  of,  to  consume  their  smoke,  183 — Whistles,  nuisance 
caused  by,  184. 

STINTING — Rights  of  common,  under  scheme  for  regulation  of  common, 

1030. 

STIPENDIARY  Magistrates  Act,  566— Appointment  of  clerk, 
566  ; of  magistrate,  566 — Bye-laws  as  to  salary,  566 — Jurisdiction 
of  magistrate,  566 — Police  office  to  be  provided,  566. 

S TOOK — Certificate  to  bearer,  stamp  duty  on,  997,  trustee,  not  to  hold, 
1002 — Entry  of,  in  changed  name  of  local  authority,  1711 — Forged 
transfer  of,  compensation  for  loss,  1518,  1542 — Interest  in  land  con- 
ferred on  holders  of,  543 — under  Local  Loans  Act,  996,  see  Local  Loans 
Act-Transfer  of,  on  transfer  of  property  from  one  local  authority  to 
another,  1711 — Urban  authority  may  create,  1453,  regulations  as  to  such 
stock,  1454,  1851,  1919. 

STOLEN  Goods — Receiving,  in  lodging-house,  16 1. 

STONE — Penalty  for  cutting,  in  street,  903. 

STOPPING  up — Footpath,  under  Military  Lands  Act,  718 — High- 
ways, 1631,  consent  of  district  and  parish  councils  to,  1605,  consent  of 
parish  meeting,  1613. 

STORAGE— of  Petroleum,  958— Sewage,  88. 

STORM — Damage  caused  by  bursting  of  sewer  during,  76 — Water,  injury 
to  sewer  from,  76,  678  ; not  to  be  discharged  into  sewers  of  adjoining 
district,  91. 

STRAY  Cattle— Impounding,  900, 1633— Meaning  of,  900— Penalty, 
900 — Sale,  900. 

STREAM — Arbitration  as  to  alleged  interference  with,  by  local  autho- 
rity, 714 — Arsenic  discharged  into,  223 — Artificial,  action  for  pollu- 
tion of,  75  ; right  to  flow  of  water  in,  706 — Boundary  of  parish  situated 
on,  ir — Compensation,  when  payable  for,  in  lieu  of  purchasing 
the  stream,  123 — Definition  of,  in  Rivers  Pollution  Act,  1061 — Diver- 
sion of,  702  ; by  secretary  of  state  for  war,  718 — Injunction  to  restrain 
pollution  of,  66  ; form  of,  73 — Local  authorities  not  authorized  to  inter- 
fere with,  702;  arbitration  as  to  alleged  interference,  714 — Obstruc- 
tion to,  703 — Parish  council  may  utilize,  for  water  supply,  1596 — 
Pollution  of ; Enactments  relating  to,  63  ; by  Gas  washings,  145,  in- 
voluntarily, 146 ; by  Refuse  from  mine,  1049,  from  factory,  1049,  from 
paper  mill,  148 ; by  Sewage,  63,  1048,  sanction  of  attorney-general  to 
legal  proceedings  in  such  case,  149,  sanitary  authority  responsible  for 
discharge  of  sewer  into  stream,  15.71;  Wilful,  meaning  of,  147 — Pre- 
scriptive light  to  foul,  not  to  be  enlarged,  68 — Right,  to  have  flow  of 
pure  water  in,  in  case  of  non-riparian  owner,  707  ; to  take  water  from, 
704 — Riparian  rights  in,  703 — Rubbish  thrown  into,  penalty,  1450 — 
Saving  for  rights  in,  702 — Sewage  not  to  be  discharged  into,  unless 
purified,  63 — Solid  matter  discharged  into,  1047,  1049. 


Index . 


163 

•STREET — Agreements  for  making  and  maintaining.  271,  276 — Break- 
ing up,  for  laying  pipes,  366,  860,  868  ; license  to  break  up,  367  ; notice 
to  be  given  to  highway  authority,  861,  862,  868;  reinstating,  862,  868; 
without  parliamentary  powers,  366-368;  liability  for  damage  arising 
from  breaking  up,  605,  606 — Bridge  may  be,  7, 23— Building  materials 
deposited  in,  883 — Bye-laws  as  to  construction,  &c.,  of,  335,  337-344 — 
Cellar  under,  maintenance  of,  1446,  new  cellars  not  to  be  built  under, 
87 — Cleansing,  109— Dangerous  places  near  to,  to  be  protected  at 
owners’  expense,  883 — Dedication  of,  rebutted  by  acts  of  interrup- 
tion, 303  ; street  not  dedicated  may  be  closed  by  owner,  25 — Division 
of,  into  parts  for  purposes  of  assessment,  494 — Doors  opening  outwards 
on,  to  be  altered,  880 — Drunkenness  in,  905 — Electric  lighting  works 
in,  restrictions,  1324 — Fireworks  discharged  in,  penalty,  902,  904 — 
Games  in,  penalty  for  playing,  905 — Improvement  of,  purchase  of 
premises  for  the  purpose,  329,  877;  under  Housing  of  the  Working 
Classes  Act,  1461;  surplus  borough  fund  maybe  applied  to,  1191 — In- 
fected person  exposed  in,  239— Injury  by  alteration  of  level  of,  291,  292, 
332 — Lamps  in,  363,  see  Public  lamps — Levelling,  280,  291,  332 ; when 
not  repairable  by  inhabitants  at  large,  295,  314 — Lighting  of,  powers 
of  urban  authority  with  respect  to,  363 — Line  of,  how  regulated,  332, 
877,  x 383 — Mains,  for  gas  or  water  under,  may  be  altered  by  urban 
authority,  3 28 — Market  may  be  held  in,  by  custom,  286, 382 — Meaning 
of,  21-28,  296;  houses  may  be  included  in  the  term,  26,330 — Mews,  when 
deemed  to  be,  27— Mud  swept  from,  into  sewers,  hi — Name  of,  to  be 
painted  at  corners,  876;  penalty  for  defacing  name,  876 — New,  bye-laws 
as  to,  335,  337-344  ; purchase  of  premises  for  making,  329  ; repair  of,  332, 
rsee  also  New  street — Notice  to  pave,&c.,  295  ; form  of,  762 — Nuisances 
in,  899,  from  playing  on  musical  instruments,  435 — Obstructions  in, 
877, 899 — Offences  in,  under  Towns  Police  Clauses  Act,  901-905 — Pas- 
turage at  side  of,  leased  by  urban  authority,  285 — Precautions  during 
construction  and  repair  of,  882 — Premises  fronting,  adjoining,  or  abut- 
ting on,  meaning  of  the  expression,  310 — Private,  paving,  &c.,  of,  how 
enforced,  295,  may  be  declared  repairable  by  inhabitants  at  large,  325 — 
Projections  from  houses,  may  be  removed,  877 — Purchase,  of  articles 
exposed  for  sale  in,  for  analysis,  1130;  of  premises  for  making  or  im- 
proving, 329,  877 — Railway  station  held  not  to  be,  for  purposes  of 
provisions  relating  to  hackney  carriages,  912 — Refuges  in,  may  be  pro- 
vided, 1448— Sand  may  be  laid  in,  in  time  of  frost,  903 — Scavenging, 
109 — Sea-shore  held  not  to  be,  23,  366 — in  Settled  estates,  2 72- 
Sewers  may  be  carried  across,  61,  99 — Statues  and  monuments  in, 
1449 — Telegraphs  may  be  placed  in,  295  ; bye-laws  as  to  telegraph  and 
other  apparatus  in,  1436 — Trees  may  be  planted  in,  1449— Turnpike 
road  may  be,  21  ; turnpike  toll-gates  may  be  removed  from,  276 — 
Vaults  not  to  be  built  under,  87 — Vesting,  in  district  board  or  vestry 
in  the  metropolis,  283  ; in  urban  authorities,  280,  meaning  of  such  vesting, 
282  ; re-vesting  of,  in  owner,  when  street  closed  by  quarter  sessions,  287 
— Watering,  109 ; supply  of  water  for,  864 — Widening,  329 — see  also 
Highway , Hoad. 

STRUCTURAL — Cost,  farm  buildings,  &c.,  not  to  be  valued  on,  in 
certain  cases,  1728 — Works ; for  Abatement  of  nuisance,  may  be 
directed,  195,  196;  for  Paving,  &c.,  of  private  street,  maybe  directed, 
295,  plans  of  works  to  be  deposited,  296. 

STRUCTURE— of  New  houses,  bye-laws  as  to,  335. 

SUBSIDENCE — of  Highway,  caused  by  mining,  283,  1119 — of  Land, 
caused  by  drainage,  714;  by  mining,  683. 

SUBSTITUTION — of  Municipal  Corporations  Act  for  repealed  Acts, 
1199 — of  Public  Health  Act  for  Sanitary  Acts,  688 — of  Sewers  for 
those  which  interfere  with  navigation,  701,  702. 

•SUBTERRANEOUS — Water,  action  for  diversion  of,  does  not  lie,  709. 
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SUBURBAN  Commons — Extension  of  provisions  concerning,  to  othei 
commons,  1634 — Gift  of,  to  urban  authority,  1032 — Purchased,  1032 
— Regulation  and  improvement  of,  1032 — Urban  authority  to  be 
represented  on  inquiry  relating  to  scheme  for  regulation  of,  1032. 

SULPHATE — of  Iron,  use  of,  as  disinfectant,  234. 

SULPHURIC  Acid  works — Nuisance  from,  1148 — Provisional  order 
requiring  execution  of  works  to  prevent  nuisance  from,  1149. 

SUMMARY  Jurisdiction — Acts,  definition  of, 8 — Court  of,  constitution 
of,  565  ; definition  of,  8 ; see  also  Justices,  Summary  proceedings. 

Proceedings-- Appeal  to  quarter  sessions,  611—  Appear- 
ance of  local  authority  in,  595 — County  court  proceedings  may  be 
taken  instead  of,  in  certain  cases,  598 — Court,  how  to  be  constituted, 

565 —  Exceptions,  &c.,  may  be  proved  by  defendant,  570 — Forms 
for,  757-761 — Imprisonment  for  debt,  in  case  of  sum  recoverable  by, 

566 —  Limitation  of  time  for  taking,  569— Restriction  as  to  the 
persons  who  may  take,  5 70 — Special  case  may  be  stated,  60c — Stay  of, 
pending  appeal,  to  local  government  board,  609 ; to  quarter  sessions,  in 
proceedings  relating  to  nuisances,  199. 

- — in  respect  of  Abatement  of  nuisance,  193, 

205,  210 — Appointment  of  receiver  on  non-payment  of  mortgage  debt,. 
545 — Charges  for  medical  attendance  on  board  ship,  258 — Cleansing 
ditch  on  boundary  of  district,  118 — Closing,  cellar  dwellings,  153  ; house, 
after  two  convictions  for  overcrowding,  21  r;  or  house  unfit  for  human 
habitation,  197 — Compensation,  665 — Default  of  officers  in  rendering 
accounts  or  delivering  books,  463,  464 — Destruction  of  unsound  meat, 
227 — Disinfection  of  public  conveyances,  239 — Entry  on  lands  to 
examine  works,  &c.,  662 ; on  premises  to  abate  nuisance,  200 — Execution 
of  works  by  owner,  not  permitted  by  occupier,  663 — Hackney  carriage 
fare,  recovery  of,  916 — Nuisances;  Abatement  of,  193,  194;  Cause 
arising  without  the  district,  210;  Complaint  by  individual  to  justice,  205  ; 
Form  of  summons,  758;  Joint  offenders,  189,  203,  572;  Nuisance  pro- 
ceeding from  offensive  trade,  213,  217,  224;  Proceedings,  not  abated  by 
death  of  one  offender,  5 72  ; Recovery  of  expenses,  203  ; Trade  carried 
on  without  the  district,  224 — Petroleum  improperly  kept,  960 — • 
Polluted  wells,  &c.,  149,  150 — Recovery  of  certified  sums,  560,  561 ; 
of  compensation,  665  ; of  rates,  5 73 — Removal  of  barbed  wire  from  near 
highway,  1572 — Repair  of  highway,  287 — for  Settlement  of  disputes; 
as  to  Amount  of  expenses  of  meeting  of  owners  and  ratepayers  and 
of  security  for  them,  75  3 ; as  to  Charges  for  medical  attendance  on  board 
ship,  258  ; as  to  Compensation,  665  ; as  to  Conditions  as  to  drainage  of 
premises  without  the  district  of  the  local  authority,  82  ; on  Questions 
referable  to  arbitration  where  amount  is  small,  430  ; as  to  Water  supply, 
133,  as  to  quantity  of  water  consumed,  135 — Solicitors’  costs  in  relation 
to  diversion  of  highway,  269 — Water  supply  to  house  in  rural  district,  on 
appeal  by  owner,  1098 — see  also  Penalties. 

for  Recovery  of  expenses — in  respect  of  Ash- 
pits, 101—  Building  constructed  over  sewer  or  under  street  without  con- 
sent, 87 — Burial  of  body  removed  to  mortuary,  265 — Disinfection  of 
house,  232 — Drains,  80,  84,  107 — Nuisances,  117,  198 — Polluted 
wells,  &c.,  150 — Private  improvements,  296,  delay  in  issuing  summons, 
322,  569,  proceedings  not  to  be  taken  where  private  improvement  rate  has 
been  levied,  319,  508 — Private  street  works,  1563,  1564 — Privies, 
101 — Purification  of  unhealthy  houses,  115 — Removal,  of  offensive 
accumulations,  120,  of  ship  carrying  petroleum,  or  its  cargo,  95  7,  of  works 
infringing  bye-laws,  359 — Repair  of  private  street,  296,  the  actual 
expenditure  not  to  be  inquired  into,  320 — Securing  ruinous  buildings, 
881,  882 — Sewers,  84— Water-closets,  101 — Water  supply  pro- 
vided for  house,  137,  in  rural  district,  1097. 
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IS UMM OWING  Officer — of  Meeting  of  owners  and  ratepayers,  752; 
to  be  chairman  of  meeting,  753  ; copy  of  resolution  to  be  sent  to  local 
government  board  by,  755. 

SUMMONS — for  Abatement  of  nuisance,  103 ; form  of,  758;  must  be 
given  before  enforcing  penalty,  198;  several  summonses  issued  where 
nuisance  committed  on  distinct  days,  18  r — for  Offensive  trade,  217 — 
for  Recovery  of  expenses,  delay  in  issuing,  322,  569 — Several  sums  may 
be  included  in,  1435 — Signature  of  justice  to,  987 — Variance,  987. 

SUNDAY — Computation  of  number  of  days  including,  1686 — Day  for 
performance  of  act  falling  on,  1683 — Prohibition  against  baking 
bread  on,  227 — Schools  ; exemption  of,  from  rates,  501. 

SUPERANNUATION — of  Officer  employed  at  baths  and  wash-houses 
in  metropolis,  1078 — of  Poor  law  officers,  452 — Scheme  established 
without  parliamentary  powers,  453. 

SUPERINTENDENT  Constable — Meaning  of,  in  incorporated  pro- 
visions, 387. 

SUPERIOR  Court — Case  stated  for  opinion  of;  by  Arbitrator,  428,  429, 
602;  by  Consent,  615;  by  Court  of  summary  jurisdiction,  600;  by 
Local  government  board,  429  ; by  Quarter  sessions,  612,  614 — Orders  of 
local  government  board  as  to  costs  may  be  made  rule  of,  641 — Pro- 
ceedings; in  relation  to  nuisances  may  be  taken  in,  207;  expenses, 
. 203,  207  ; in  relation  to  offensive  trades,  218  ; in  relation  to  pollution  of 

water-courses,  149 ; proceedings  not  to  be  removed  to,  for  want  of  form, 
598 — Recovery;  of  expenses  relating  to  nuisances  in,  203,  207; 
of  penalty  for  polluting  water  with  gas  washings,  145 — Submission  to 
arbitration  may  be  made  rule  of,  423. 

"SUPPLY — of  Earth,  &c.,  for  earth-closet,  103 — Electricity,  1210 — Gas, 
under  Gasworks  Clauses  Acts,  850,  944,  947;  by  urban  authority,  363  ; 
to  public  lamps,  363,  368 — Medicine,  to  the  poor,  252— Sewage; 
contribution  to  expenses  of  works  for,  93  ; by  local  authority,  88 ; 
making  works  for,  to  be  deemed  an  improvement  of  land,  93 — 
Water;'  to  Adjoining  district,  135  ; Admission  of  rural  authority  to 
premises  to  examine  as  to,  1100  ; to  Baths  and  wash-houses,  142, 832,  864 ; 
to  Common  lodging-houses,  139;  Cutting  off,  when  water  misused  or 
wasted,  929;  for  Domestic  purposes,  meaning  of,  928;  Enforcement  of 
provision  of,  by  local  authority,  136,  by  rural  authority,  1096,  appeal  by 
owner,  1098,  forms  of  notices,  nor,  1102  ; Expenses  of  provision  of,  in 
rural  district  to  be  special  expenses,  525,  contributions  by  landowner  to 
such  expenses,  1743  ; on  settled  estates,  to  be  deemed  an  improvement  of 
land,  1065  ; to  Fire-plugs,  142  ; for  Fires,  142  ; Houses  in  rural  district 
not  to  be  occupied  without,  1099  ; Interruption  of,  by  frost,  &c.,  928 ; by 
Local  authorities,  121;  to  Manufacturers,  142;  by  Meter,  134;  in 
Metropolis,  126;  Pressure  for,  130;  Public  works  for,  vested  in  local 
authority,  139;  Rates  or  rents  may  be  charged  for,  131 ; to  Universities, 
144;  for  Water-closet,  dispensed  with  in  certain  cases,  103;  provisions 
of  Waterworks  Clauses  Acts  as  to  water  supply,  863,  928;  see  also 
Water  supply. 

SUPPORT — for  Sanitary  works,  compensation  for,  1220;  limitation  of 
right  to,  1220 — for  Sewer,  compensation  to  mineowner  for,  716;  right 
to  support,  55,  1220. 

SUPREME  Court  of  Judicature  (Procedure)  Act,  1894 — Appeals 
from  inferior  courts  regulated  by,  615,  616. 

SURCHARGES — by  Auditor,  356;  Appeal  against,  to  local  government 
board,  356,359;  Instructions  of  local  government  board  as  to  appeals 
against,  1792;  on  Members  of  local  authority,  603;  Remission  of,  by 
local  government  board,  560  ; Removal  of,  by  certiorari,  556,  558. 
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SURETY — Discharge  of,  on  alteration  of  contract,  406,  461 — Liability 
of,  461 — Bee  Security. 

SURFACE  Water — Drain,  drainage  of  sewage  into,  82 — Right  to 
appropriate,  61,  709.  714— Sewer,  connection  of,  with  stream,  63;  held 
to  be  a “ sewer”  within  Public  Health  Act,  32. 

SURPLUS— of  Borough  fund,  may  be  applied  in  improvements,  475, 
1191 — Burial  rate,  carried  to  general  district  rate,  492 — High- 
way rate,  in  hands  of  former  surveyor,  how  to  be  applied,  271 — Lands  ; 
Leases  of,  419;  Meaning  of,  411;  Sale  of,  50,  409,  41 1,  under  Allot- 
ments Act,  1318;  under  Lands  Clauses  Act,  819 — Separate  rate,  in. 
rural  district  how  to  be  applied  by  overseers,  530 — Water,  sale  of,  136. 

SURVEYING- — Entry  on  lands  for  purpose  of,  662. 

SURVEYOR — of  County  bridge ; Agreements  with,  by  urban  authority,. 
276 — Highways;  Actions  against,  for  non-repair,  287,  288,  680,  for 
negligence,  680;  Appointment  of,  268,  1629;  Collection  of  arrears  by, 
271;  Conviction  of,  for  injuring  drains,  quashed,  284;  Ditches  to  be 
made  and  cleansed  by,  119  ; Materials  for  repairs,  how  obtained  by,  289 ; 
Ministerial  acts  required  to  be  done  by,  may  be  done  by  surveyor  of  urban 
authority,  267  ; Objection  by,  to  sewerage  works  without  district  of  local 
authority,  100  ; Paid  surveyor  to  be  deemed  officer  of  appointing  autho- 
rity for  certain  purposes,  1690 ; Repair  of  highways  by,  268  ; is  a Spending 
authority  under  Agricultural  Rates  Act,  1732;  Urban  authority  to  be, 
267 — of  Local  authority ; Assistant  surveyor  not  entitled  to  act  as,  62, 
45 1 ; Authentication  of  documents  by,  606 ; Communication  pipes  for 
water  supply  to  be  laid  under  superintendence  of,  868  : Examination  of 
drains,  &c.,  by,  on  complaint  of  nuisance,  107;  Inspector  of  nuisances 
may  be,  45  7 ; Ministerial  acts  required  to  be  done  by  surveyor  of  high- 
ways may  be  done  by,  267  ; Notice  of  intended  connection  with  sewer 
cannot  be  waived  by,  81  ; Penalties  on,  for  being  interested  in  contract, 
459;  Report  of,  as  to  drainage  of  houses,  83,  86,  as  to  factory  without 
water-closet,  &c.,  104,  as  to  house  without  water-closet,  &e.,  10 1,  as  to^ 
house  without  water  supply,  136,  as  to  mines,  and  premises  attached,  with- 
out water-closets,  &c.,  104, 105,  as  to  sewers  required  to  be  carried  through 
private  lands,  61 — Rural  authority ; definition  of,  6 — Urban  authority; 
Appointment  of,  444,  to  execute  ministerial  duties  of  surveyor  of  high- 
ways, 267,  may  be  inspector  of  nuisances,  457;  Apportionment  of 
expenses  of  repair  of  private  street  by,  296,  must  he  signed  by  actual  sur- 
veyor, 316,  317,  limitation  of  time  for  disputing  his  apportionment,  580; 
Certificate  of,  that  building  is  dangerous,  880 : Estimate,  of  expenses  of 
paving  private  street  to  be  made  under  direction  of,  296,  estimate,  &c., 
under  Private  Street  Works  Act  to  be  made  by,  1559,  estimate  of  expenses 
of  work  to  be  executed  by  contract  to  be  made  by,  395  ; Interest  of,  in 
patent  used  by  the  authority,  315;  Report  of,  as  to  best  mode  of  con- 
tracting, 395  ; Salary  of,  to  be  paid  by  the  authority,  444. 

SUSPENSION — of  Hackney  carriage  license,  913 — Slaughter-house 

license,  887. 

SWIMMING  Bath — Covered,  definition  of,  1076 — Establishment  of, 
under  Baths  and  Wash-houses  Acts,  1076— Gymnasium  may  be  pro- 
vided at,  1077— Music  and  dancing  not  to  be  allowed  in,  1077. 

SWINE — Bye-laws  as  to  keeping,  114 — Indictment  for  nuisance  from, 
117 — Penalty  for  keeping,  near  street,  903,  in  house,  or  so  as  to  be  a. 
nuisance,  116. 

SYSTEM — of  Sewerage,  see  Sewerage. 
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TALLOW-Melter — Establishment  of  trade  of,  without  consent,  213  ; 
see  also  Offensive  trades. 

TANK — for  Water,  closing  of,  when  polluted,  149. 

TAX — Parliamentary,  meaning  of,  591. 

TAXATION — of  Bill  of  solicitor  by  auditor,  563,  by  clerk  of  the  peace, 
563 — of  Costs  ; of  Arbitration,  42 8 ; under  Borough  Funds  Act,  969  ; of 
Private  bills,  651 — Returns  as  to  local  taxation,  921,  1074. 

TEA — Analysis  of,  under  Sale  of  Food  and  Drugs  Act,  991 — Exhausted, 
meaning  of  the  term,  992 — Inspection  of,  991 — Sale  of  unwholesome, 
977?  991- 

TECHNICAL  and  Industrial  Institutions  Act,  1892,  1 5 3 7 — Bye- 
laws, 1537 — Conveyances  by  limited  owners,  1538 — Exemption 
from  Mortmain  and  Charitable  Uses  Acts,  1539 — Governing  body, 
meaning  of,  1537 — Institutions,  application  of  Act  to,  1537,  to  be  open 
to  the  public,  1538 — Lands  Clauses  Acts  incorporated,  1537 — Rules 
may  be  made  by  governing  body,  1537 — -Sale  of  lands,  1538, 

Instruction  Act,  1889,  1416 — Audit  of  accounts,  1419 

— Borrowing  powers,  1418 — Committees,  1418— Definitions,  1419 
— Entrance  examinations,  1418 — Instruction,  manual  and  technical, 
may  be  supplied  by  local  authority,  1416  ; restrictions  on  supply  of 
instruction,  1417 — Limitation  of  rate,  1417 — Local  authority,  1418; 
local  rate,  1418 — Parliamentary  grants,  1418. 

1891,  1508 — Application  of  bal- 
ances for  purposes  of  technical  instruction,  1508 — Scholarships,  1508 — 
Schools  without  the  district,  1508  — Technical  education  defined, 
I5°9* 

TELEGRAM — Definition  of,  1213,  1214. 

TELEGRAPH — Notice  of  interference  with,  to  be  given  to  postmaster- 
general,  1212 — Obstruction  of  highway  by  posts  for,  294 — Post- 
master-general may  acquire  and  work,  295 — Rating,  500 — Wire  over 
street,  not  under  jurisdiction  of  local  authority,  285,  bye-laws  as  to 
wires  and  other  apparatus  in  streets,  1436,  danger  from,  1437. 

TEMPORARY — Chairman,  of  joint  board,  734;  of  local  board,  731 — 
Deposit  of  rubbish,  receptacles  for,  115 — Hospitals,  247 — Medical 
officer  of  health,  454 — Nuisance,  injunction  not  granted  to  restrain, 
69,  216,  367 — Port  sanitary  authority,  633  ; expenses  of,  635  ; renewal 
of  order  constituting,  633 — Shelter  for  families  of  persons  suffering  from 
infectious  disease,  1430 — Supply  of  medicine  for  the  poor,  252. 

TENANT — Agreement  by,  with  landlord,  to  pay  rates,  &c.,  204,  522,  588 
— in  Common,  distress  for  rates  levied  on,  576 — Liability  of,  for 
injury  from  defective  coal  plate,  879 — Objections  by,  under  Private 
Street  Works  Act,  1560 — Saving  for  division  of  certain  expenses 
between  landlord  and  tenant,  692 — see  also  Landlord , Owner,  Occupier. 

TENANTS’  Compensation  Act,  1890 — Compensation  under,  1293. 

TENDER— of  Amends  before  action  against  person  acting  in  execution  of 
statute  or  public  duty,  1 5 74. 

TENDERS — for  Contracts  to  be  invited,  395. 
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TENEMENT  Factories — Application  of  Factory  and  Workshops  Act, 
in  case  of,  1717. 

TENTS — used  for  Habitation,  bye-laws  as  to,  172;  nuisances  in,  171, 
172. 

TERM  of  Office — of  Chairman,  of  local  board,  731;  of  parish  council, 
1589  — Charity  trustees,  1607  — Committee,  1675  — Guardians, 
1615;  of  additional  guardians,  1620 — Joint  Committee,  1676 — 
Parish  councillors,  1588 — Rural  district  councillors,  1624 — Urban 
district  councillors,  1623. 

TERMS— Me  aning  of,  8 — see  Definitions , Meaning . 

TESTIMONIALS— Forgery  of,  445. 

TESTING — Petroleum,  960,  1135;  directions  for,  1136;  expenses  of, 
960 ; standard  apparatus  for,  1135. 

TEXTILE  FACTORY — Definition  of,  1089. 

THAMES  Conservancy  Act,  1894, 1055 — Jurisdiction  of  conservators, 

1055 —  Flow  of  water  to  be  preserved,  1055 — Notice  to  discontinue 
discharge  of  sewage  into  river,  T056 — Pollution  from  sewage  prohibited, 

1056 —  Repeal  and  consolidation  of  previous  Acts,  65,  1055 — Scaven- 
ging surface  of  river,  1055. 

Conservators — not  “Owners”  of  foreshore,  16,  190,  19 r, 

Saving  for,  under  Private  Street  Works  Act,  1567. 

Steamboats  plying  on,  to  consume  their  smoke,  183 — Valley 

Drainage  Acts,  improvement  and  maintenance  of  the  upper  Thames, 
under,  1059. 

THIEVES  — Harbouring,  in  lodging-house,  161 ; in  place  of  public 
resort,  907. 

THROWING  Away — of  Votes  on  disqualified  candidate,  1186. 

TIDAL  Rivers —Public  rights  in,  698. 

TIDE-Marks — Parish  boundaries  lying  on,  ir,  12. 

TIMBER — Obstruction  of  street  by,  903 — Penalty  for  sawing,  &c.,  in 
street,  903. 

TIME — Computation  of,  1683-1686,  in  respect  of  poll  of  owners  and  rate- 
payers, 747,  under  Municipal  Corporations  Act,  1197  ; see  also  Computation 
of  time — Limitation  of,  see  Limitation  of  time — Reasonable,  for 
inspection  of  unsound  meat,  Sunday  held  to  be,  226. 

TITHE — Commissioners,  parish  boundaries  set  out  by,  10 — Rent- 
charge;  Assessment  of,  to  general  district  rate,  495,  to  separate  rate  in 
rural  district,  5 29 ; Redemption  of,  on  land  taken  for  public  pur- 
poses, 89. 

TITLE — Possessory,  may  be  acquired  to  land  taken  compulsorily,  412. 

TOBACCO  Mill — Nuisance  from,  223. 

TOLL — Gates,  removal  of,  by  urban  authority,  under  agreement,  276 
— Houses,  “ House”  includes,  28  ; Malicious  injuries  to,  293  ; Site  of, 
how  added  to  the  road,  278. 

TOLLS — Agreements  by  county  councils  and  highway  authorities  as  to 
freeing  bridges  and  highways  from,  1523 — on  Bridge  extinguished 
by  temporary  Acts,  381 — in  Markets,  380,  843  ; Alteration  of,  844; 
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TOLLS — co  1 it  in  ued. 

Demand  for,  when  it  may  be  made,  843 ; Disputes  respecting,  844 ; 
Effect  of  payment  of,  in  case  of  market  held  on  highway,  837  ; Income 
tax  on,  844 ; Lists  of,  to  be  set  up,  845  ; Local  government  board  to 
approve,  382;  Payable  on  demand,  843;  Penalty,  for  obstructing  col- 
lector of,  844,  for  taking  unauthorized  tolls,  844;  Purchase  of  right 
to,  by  urban  authority,  380  ; Recovery  of,  844,  when  article  is  sold  with- 
out, but  delivered  within  limits  of  Act,  837,  where  no  stalls  are  supplied, 
843  ; for  Weighing  cattle,  1297 — on  Canals,  &c.,  saving  for  rights  to, 
701 — not  Rateable,  per  se,  844 — Turnpike,  suspension  of  abolition 
of,  in  local  government  district,  278. 

TOMBSTONES — Removal  of,  from  disused  burial  ground,  1304. 

TO  WIN  G-Path — Assessment  of,  to  general  district  rate,  493 ; to  sepa- 
rate rate  in  rural  district,  529 — Interference  with,  by  local  authority, 
not  authorized,  697. 

TOWN- Clerk;  to  be  Clerk  under  Baths  and  Wash-houses  Acts,  826  ; 
Corrupt  and  illegal  practices  lists  to  be  made  by,  1234;  Return  of 
receipts  and  expenditure  to  be  made  by,  to  local  government  board,  1170 
— Council;  Burial  grounds,  when  to  be  provided  by,  772;  Conduct 
of  business  of,  466  ; Transfer  of  powers  to,  of  improvement  commissioners 
or  local  board,  on  dissolution  of  district,  617,  of  improvement  commis- 
sioners on  incorporation  of  borough,  685,  of  trustees  under  local  Acts, 
1189  ; to  be  Urban  authority  of  borough,  35,  see  also  Council  of  borough — 
Green,  nuisances  on,  177,  1043 — Hall,  redemption  of  tithe  rent-charge 
on  land  taken  for,  89 — Improvement  of,  public  works  loan  commis- 
sioners may  lend  money  for,  1025. 

TOWNS  Improvement  Clauses  Act,  1847,  876 — Incorporation  of 
parts  of,  with  Public  Health  Act,  362,  384 — Powers  and  duties  of 
secretary  of  state  under,  transferred  to  local  government  board,  934 — 
Provisions  of ; as  to  Buildings  ruinous  or  dangerous,  880  ; Improving 
streets,  877;  Naming  streets,  876;  Precautions  during  repairs,  882; 
Slaughter-houses,  884 — Service  of  notices,  &c.,  under,  363. 

Police  Clauses  Act,  1847,  899 — Incorporation  of  part  of, 

with  Public  Health  Act,  387 — Meaning  of  “■street”  in,  25 — Pro- 
visions of ; as  to  Fires,  906 ; Hackney  carriages,  909 ; Obstructions 
and  nuisances  in  streets,  899  ; Places  of  public  resort,  907 ; Public 
bathing,  918. 

, 1889,  1391 — Licensing  of  omnibuses, 

1392. 

TRADE — Compensation  for  loss  of,  669 — Lawful,  actions  for  injury 
arising  from,  219 — Noxious,  nuisance  from,  214,  217 — Offensive, 
establishment  of,  without  consent  of  urban  authority,  213,  meaning  of, 
214,  see  Offensive  trades — Refuse,  removal  of,  by  scavengers,  1 1 1- — 
Smoke  necessary  for  purposes  of,  not  to  be  deemed  nuisance,  168 — 
Supply  of  water  for  purposes  of,  142. 

TRAFFIC — Extraordinary,  recovery  of  expenses  of  repairing  damage 
caused  by,  1112 — Regulation  of,  during  divine  service,  899,  during 
processions,  illuminations,  &c.,  899 — on  Tramways,  bye-laws  for 
regulation  of,  917. 

TRAMWAY— Bridge  on,  may  be  adopted  or  constructed  by  urban 
authority,  274 — Bye-laws  for  regulation  of  traffic  on,  917,  confirmation 
of  bye-laws,  1236 — Interference  with  telegraph  wires,  &c.,  by,  1209 — 

; Laying,  is  not  a mode  of  “paving  ” street,  290 — Snow,  removal  from, 
by  steam  plough,  114,  113 — Street  vested  in  municipality  compulsorily 
taken  for,  286. 
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TRAMWAYS  Act — Bridges,  construction  of  tramways  on,  275 — 
County  council  are  road  authority  of  main  road  under,  1336 — Main- 
tenance of  roads,  275. 

TRANSFER — of  Allotments  by  trustees  or  allotment  wardens  to  local 
authority,  1319 — of  Burial  grounds  when  disused  to  London  county 
council  or  district  board  or  vestry,  375— of  Consols  to  corporation  of  new 
borough,  686 — of  Grant  of  land  by  municipal  corporation  for  working 
men’s  dwellings,  1201 — of  Hospital  by  guardians  to  rural  authority,  250 
— of  Maintenance  of  highways  in  South  Wales  to  highway  board,  279, 
280— of  Mortgages,  544  ; Form  of,  763,  under  Companies  Clauses  Act, 
790 ; Register  of,  544,  penalty  for  refusing  to  make  entry  in  register,  544 
— of  Officers,  to  local  government  board,  775 — of  Open  spaces  to  local 
authority,  1143,  1305,  1420,  1421— of  Powers,  &c.;  of  Allotment 
managers,  &c.,  to  parish  council,  1593  ; of  Authority  under  adoptive 
Acts,  to  parish  council,  1595,  1673  ; to  parish  and  district  councils,  &c., 
jointly,  1673;  to  urban  authority,  1679;  of  Board  of  trade  to  local 
government  board,  in  certain  cases,  364,  774;  of  Burial  board,  to  urban 
authority,  685,  686,  773  ; of  Churchwardens,  to  parish  council,  1592;  of 
City  of  London  commissioners  of  sewers  to  London  common  council,  5 ; 
of  Commissioners,  &c.,  under  local  Acts,  to  town  council,  1189,  to  urban 
authority,  45,  46;  on  Constitution  of  local  government  district,  622; 
of  County  council  as  to  boundaries,  to  local  government  board,  1648 ; 
of  Gas  company  to  urban  authority,  370;  of  Guardians,  as  to  sale,  &c., 
of  parish  land,  to  parish  council,  1592;  of  Highway  authority  to  rural 
district  council,  1625,  postponement  of  the  transfer,  1625,  1693;  of 
Improvement  commissioners  to  town  council,  617,685,  to  urban  autho- 
rity, powers,  &c.,  as  burial  board,  included  in  the  transfer,  685,  686  ; of 
Justices  to  county  council,  1330;  to  county  borough  council,  1638, 
to  district  council,  1635  ; of  Lighting  and  watching  inspectors  to  local 
authority,  371 ; of  Local  authority,  in  default,  to  county  council,  under 
Allotments  Act,  1455,  1456,  under  Housing  of  the  Working  Classes  Act, 
1480,  1481,  under  Local  Government  Act,  1610,  1634,  1680;  of  Local 
board  to  town  council,  685,  to  urban  authority,  to  include  powers,  &c.,  as 
burial  board,  685,  686 ; of  Local  government  board  as  to  weighing  of  cattle 
to  board  of  agriculture,  1525;  of  Market  company  to  urban  authority, 
383 ; Navigation  commissioners  not  affected  by,  701 ; of  Overseers  to 
parish  council,  1592;  Property,  &c.,  to  be  transferred  in  conjunction 
with  transfer  of  powers  under  Local  Government  Act,  1681 ; of  Privy 
council  to  local  government  board,  952,  1280;  of  Quarter  sessions  to 
county  council,  1326,  construction  of  Acts  relating  to  transfer,  1372, 
special  case  may  be  stated  as  to  transfer,  1351,  to  district  council,  1635  > 
of  Rural  sanitary  authority  to  rural  district  council,  1625  ; of  Secretary 
of  state  to  local  government  board,  774,  under  Highway  and  Turnpike 
Acts,  775  ; of  Treasury  under  Baths  and  Wash-houses  Acts,  to  local 
government  board,  774 ; of  Turnpike  trustees  to  local  authority  in  certain 
cases,  692  ; of  Vestry,  to  parish  council,  1592,  to  parish  meeting,  1595, 
1612,  under  Highway  Act,  to  rural  authority,  1628,  to  urban  authority, 
267  ; of  Water  company  to  local  authority,  138 — of  Property,  liabilities, 
&c.,  of  Churchwardens  and  Overseers,  to  parish  council,  1592,  of 
Sanitary  authority  under  Sanitary  Acts,  to  local  authority  under  Public 
Health  Act,  49 ; on  Transfer  of  powers,  &c.,  under  Local  Government- 
Act,  1681 — of  Rent-charge,  registration  of,  546 — of  Schools  for 
science  and  art  to  local  authority,  1 5 20 — of  Securities,  forged,  compen- 
sation for  loss,  1518,  1542,  restrictions  on  transfer  may  be  imposed,  1518 
— Settlement  of  disputes  arising  from  transfer  of  powers,  660 — of 
Stock,  from  one  local  authority  to  another,  171J. 

TREASON — Conviction  for,  vacates  public  office,  449. 

TREASURER — Banking  company  not  to  be  appointed  as,  449 — of 
Borough,  when  to  make  up  accounts  and  submit  them  to  auditors,  554 
— Clerk,  not  to  be,  45  7 — Liability  of,  for  balance  in  hand,  449— of 
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TREASURER — continued. 

Local  board,  accounts  of,  1776 — Officers  to  pay  over  money  to,  463 — of 
Parish  council,  1610 — of  Rural  authority,  452,  453 — of  Urban 
authority,  444. 

TREASURY — Consent  of  local  government  board  substituted  for  consent 
of,  in  certain  cases,  774 — Local  loans  stock  to  be  created  by,  1284 — 
Penalty  in  action  by  common  informer  not  to  be  remitted  by,  460- 
Powers  of,  under  Baths  and  Wash-houses  Acts  transferred  to  local 
government  board,  774;  under  Municipal  Corporations  Act,  1371 — 
Powers  of,  under  Public  Works  Loans  Act,  ion — Sanction  of,  to 
Appointment  of  district  auditors,  1125 ; to  Loans,  under  Burial  Acts, 
771,  see  also  Public  Works  Loans  Act. 

TREATING — Avoidance  of  election  for  prevalence  of,  1172 — Corrupt 
practice  includes,  1238 — Definitions  of,  1229,  1269 — Licensed  person 
found  guilty  of,  127c — Meaning  of,  1238. 

TREES — on  Highway,  penalty  and  compensation  for  injuring,  280,  281  : 
ownership  of,  282— in  Park,  neglect  to  lop,  681. 

TRESPASS — Action  of,  by  owner  of  soil  of  highway,  282. 

TRIAL — of  Election  petition,  1177,  1257. 

TRIPE  Boiler — Establishment  of  trade  of,  without  consent,  213 — see 
also  Offensive  trades. 

TRUMPETS — Steam,  nuisance  caused  by,  184. 

TRUST — Property  in,  when  liable  for  acts  of  public  body  as  trustee,  676 
— Security  under  Local  Loans  Act,  not  to  be  affected  by,  998. 

TRUSTEES — Certificates  to  bearer  not  to  be  held  by,  1002 — of  Chapel, 
exemption  of,  under  Private  Street  Works  Act,  1564,  held  to  be  the 
“ owners,”  28 — of  Charity,  appointment  of,  by  parish  council  or 
meeting,  1606,  1607 — Definition  of,  1686 — for  Execution  of  certain 
local  Acts,  transfer  of  their,  powers  to  town  council,  1189;  to  urban 
authority,  45, 46 — Investments  by,  under  Local  Loans  Act,  authorized, 
1004 — of  Land  held  for  parish,  may  transfer  it  to  parish  council,  1606 
— Receiving  rack-rent  are  within  the  meaning  of  the  term  “ owners,’^ 
6 — of  Road,  notice  to,  of  intention  to  make  sewer  without  district,  99  ; 
objection  by,  roo — of  School,  liable  for  expenses  of  paving  private 
street,  15,  16. 

TUNNEL — under  Street,  possessory  title  to,  287. 

TURBARY — Rights  of  common  of,  may  be  adjusted  by  scheme  for  regu- 
lation of  common,  1030. 

TURNPIKE— Act ; on  Expiration  of,  road  reverts  to  status  quo  ante,  300 
Local  government  board  to  have  powers  of  secretary  of  state  under,  775  ; 
Opposition  to  bills  for,  by  highway  boards,  not  authorized,  485 — Roads ; 
Adoption  of  maintenance  of,  276,  279  ; Bridges  on,  to  become  county 
bridges  on  expiration  of  trust,  278;  Ditches  on,  to  be  cleansed,  119;. 
Footpaths  included  in,  24;  Gates  on,  malicious  injuries  to,  293,  removal 
of,  by  urban  authority,  276 ; Hackney  carriage  may  not  ply  on,  without 
license,  91 1,  912;  when  to  be  Main  roads,  1107;  Maintenance  of,  by 
urban  authority  under  agreement,  276  ; may  become  a “ New  street,”  339  ; 
Sewers  may  be  carried  across,  61,  beyond  the  district,  99:  “Street,” 
when  to  include,  21,  23;  in  South  Wales,  1338,  1339;  Suspension  of 
abolition  of  tolls  on,  in  local  government  district,  278;  Toll-house  held 
to  be  a “ house,”  28,  site  of,  how  added  to  the  road,  278  ; Trust,  debts  of, 
may  be  dealt  with  by  local  government  board,  279 — Trustees,  not  to 
be  an  urban  authority,  692,  their  powers  for  sanitary  purposes  transferred 
to  local  authority,  692. 
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ULTRA  Vires — Bye-laws,  352,  353,  357,  434-439— Contracts,  397. 

UMPIRE — Appointment  of,  422;  by  local  government  board,  422; 
limitation  of  time  for,  422 — Declaration  to  be  made,  423  ; punish- 
ment for  acting  contrary  to  declaration,  423. 

UNDERGROUND— Rooms,  15 1,  see  Cellar — Watercourse,  diversion 
of,  709  ; pollution  of,  90. 

UNDERTAKING — in  Damages,  may  be  given  by  local  authority,  209, 

UNDERWOOD — Saleable,  assessment  of,  497,  531. 

UNDRAINED  Houses— Enforcement  of  drainage  of,  83. 

UNDUE  Influence — Corrupt  practice  includes,  1238 — Definitions  of, 
1269 — Meaning  of,  1239. 

UNFENCED  Shafts — of  Mines,  173,  1291. 

UNHEALTHY  Premises — Demolition  of,  under  Housing  of  the 
Working  Classes  Act,  1471 : other  unhealthy  buildings  not  to  be  erected 
on  the  site,  1472,  1473 — Improvement  schemes  for,  1460 — see  also 
House  unfit  for  habitation. 

UNION — Assessment  Committee  Act,  assessment  under,  5 1 7 — Defini- 
tion of,  in  Poor  Law  Amendment  Act,  13  ; in  Public  Health  Act,  6 — 
Medical  officer  of,  assistance  by,  to  medical  officer  of  united  district, 
632;  charges  of,  for  attendance  on  board  ship,  257^ — Poor  law,  altera- 
tion of,  by  county  council,  1647,  formation  of,  13,  14;  in  two  counties, 
1365,  1366 — Rural,  definition  of,  42. 

of  Authorities,  for  providing  hospital,  247,  see  also  Combination — 

of  Districts ; for  Appointment  of  medical  officer,  631,  objection  to  such 
union,  631;  Contents  of  provisional  order  for,  628  ; Expenses  of  formation 
of,  626;  Governing  body  of,  627;  Main  sewerage  district  may  be 
dissolved  and  formed  into,  693  ; Provisional  order  may  be  made  for, 
626. 

UNIONS — in  Metropolis,  list  of,  9. 

UNIVERSITIES  — see  Oxford , Cambridge. 

UNSOUND  Meat— Bye-law  as  to,  226— Destruction  of,  227— Evi- 
dence of  soundness  of  meat  may  be  given  by  defendant,  230 — Exten- 
sion of  provisions  relating  to,  to  other  articles  of  food,  1444 — Inspection 
of,  225 — in  Markets,  226,  840 — Penalty,  for  exposing  for  sale,  227  ; 
for  hindering  inspection,  230;  for  obstructing  search,  231 — Search 
warrant  for,  231 — in  Slaughter-houses,  887,  1445. 

URBAN  Authority — Annual  meeting  of,  466 ; annual  report  of,  to  be 
made  and  published,  472 — Approval  of,  to  works,  359  ; works  executed 
without  such  approval  may  be  pulled  down,  359 — Audit  of  accounts 
of,  in  boroughs,  553;  in  other  districts,  554 — Bathing  places  to  be 
regulated  by,  918 — Baths  and  Wash-houses  Acts  applied  to,  45  ; may 
be  adopted  by,  45 — Borrowing  powers  of,  534;  loans  under  General 
Pier  and  Harbour  Act  may  be  charged  on  rates  by,  539;  loans  for  private 
improvements  to  be  made  good  by,  as  between  ratepayers,  5 3 8 — Bridges, 
&c.,  may  be  adopted  or  constructed  by,  under  agreement  with  canal, 
railway,  or  tramway  company,  274;  road  over  county  bridge  may  be 
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maintained,  watered,  &c.,  by,  276 — Burial  board  powers  transferred  to, 
under  Public  Health  Act,  1872,  685,  686  ; by  resolution  of  vestry,  773 — 
Burial-grounds  disused,  to  be  maintained  by,  772 — Bye-laws  of,  430,. 
432,  see  also  Bye-lav:s — Clocks  may  be  provided  in  public  places  by, 
379 — Consent  of,  to  building  over  sewer  or  to  vault  under  carriage-way, 
87 — Contracts  by,  394;  to  be  under  seal,  395 — Costs  of  legal  and 
parliamentary  proceedings,  when  chargeable  on  funds  of,  483,  964 — 
Definition  of,  35,  37 — District  may  be  divided  by,  for  purposes  of 
assessment,  494 — Drainage  of  houses,  how  enforced  by,  83-86 — Duties 
and  powers,  under  Highway  Acts  transferred  to,  267 ; under  local  Acts 
transferred  to,  45,  46 — Expenses  of,  474;  alteration  of  mode  of 
defraying,  478  ; see  also  General  district  rate , Urban  rate — Fires,  their 
powers  as  to,  142,  906 — Gardens,  &c.,  when  vested  in,  923 — Gas, 
supply  may  be  provided  by,  363;  undertaking  may  be  purchased  by, 
370 — General  district  rate,  when  to  be  made  by,  478,  480 — Hackney 
carriages,  their  powers  as  to,  909 — Highways  to  be  under  jurisdiction 
of,  267,  280 — Horses,  &c„  standing  for  hire  may  be  regulated  by,  388 — 
Hospital  of  rural  authority  may  be  used  by,  and  contribution  paid 
under  order  of  local  government  board,  250 — Incorporation  of,  40, 
identity  of,  as  corporate  body,  not  affected  by  conversion  into  district 
council,  1614,  1694 — Licensing  boats,  horses,  &c.,  by,  388 — Lighting 
streets,  their  powers  with  respect  to,  363  ; property  under  Watching  and 
Lighting  Act  transferred  to,  370,  371 — Line  of  buildings,  house  not  to 
be  brought  beyond,  without  consent  of,  1383;  improved  by  or  with 
consent  of,  877;  prescribed  by,  332 — Local  Acts  applied  to,  in  certain 
cases,  45,  46 — Main  roads  retained  by,  1331 — Map  of  sewerage 
system  may  be  provided  by,  79 — Markets  may  be  provided  by,  379; 
bye-laws  as  to  markets  may  be  made  by,  845  ; undertaking  of  market 
company  may  be  purchased  by,  380,  383 — Meetings  of,  466 — Muni- 
cipal corporation,  is  the  same  body  corporate  as,  466  ; to  exercise 
its  sanitary  powers  according  to  Municipal  Corporations  Acts,  466 — 
Nuisances,  from  overflow  of  cesspools,  stagnant  water,  swine,  &c.,  to 
be  dealt  with  by,  116;  in  streets,  899;  see  also  Nuisance — Offensive 
trades  not  to  be  established  without  consent  of,  213  ; bye-laws  as  to  such 
trades  may  be  made  by,  216  ; see  also  Offensive  trades — Officers  to  be 
appointed  by,  444 ; may  be  dismissed  by,  444.;  regulations  as  to  their 
duties  to  be  made  by,  444 ; remuneration,  444 — Offices  to  be  provided  by, 
465 — Petroleum  licenses  by,  958,  959 — Pipes,  &c.,  for  gas  or  water 
may  be  altered  by,  328 — Pleasure  boats  may  be  regulated  by,  388; 
pleasure  grounds  may  be  provided  by,  372 — Powers  of,  may  be 
conferred  on  rural  authority,  623  ; powers  of  rural  authority  for  en- 
forcing provision  of  water  supply,  may  be  conferred  on,  1101 — Public 
conveniences  may  be  provided  by,  105  ; public  resort,  their  powers  as  to 
places  of,  907;  public  walks,  may  be  provided  by,  372 — Purchase  of 
premises  by,  for  improving  streets,  329,  877  ; for  public  pleasure  ground, 
372 — Receptacles  for  rubbish  may  be  provided  by,  115 — Removal 
by,  of  accumulations  of  filth,  120;  of  house  refuse,  109,  no;  of  manure, 
120,  12 1 — Roads  may  be  made  under  agreements  with,  271;  may  be 
maintained,  watered,  &c.,  by,  under  agreements,  276 — Scavenging, 
their  duties  as  to,  109 — School  attendance  committee  may  be  appointed 
by,  1062 — Slaughter-houses  may  be  provided  and  regulated  by,  384, 
see  also  Slaughter-houses — Streets  may  be  improved  by,  329;  may  be 
lighted  by,  363  ; may  be  made  by,  329  : private,  may  be  required  by,  to 
be  paved,  &c.,by  owners,  295  ; when  to  be  vested  in,  and  under  control  of, 
280 — Suburban  commons,  their  powers  as  to,  1032 — to  be  Surveyors 
of  highways,  267 — Transfer  to,  of  powers  of  burial  board,  685,  986,  773  ; 
of  commissioners,  &c.,  under  local  Acts,  45,  46  ; of, turnpike  trustees,  692 
— Turnpike  road,  may  be  adopted  by,  and  toll-gates  removed,  276 ; 
may  be  maintained,  watered,  &c.,  by,  under  agreement,  276 — Vesting 
in ; of  Property  of  sanitary  authority  under  Sanitary  Acts,  49 ; of 
Sewers,  51;  of  Streets,  280 — see  also  Borough , District  council , Local 
authority,  Local  board , Urban  district  council. 
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District — Area  of,  may  be  altered,  1364,  effect  of  alteration  on 

parish  council,  1674 — Constitution  of,  by  county  council,  1364 — 
Description  of,  35,  37 — Division  of;  for  assessment  purposes,  494; 
into  wards  by  county  council,  1674 — Local  government  board  may 
confer  various  powers  on  authorities  in,  1638 — Meaning  of,  in  Local 
Government  Act,  1894,  1621 — Parish  partly  situated  in,  see  Excluded 
part — Rural  district  not  to  include  any  part  of,  42 — Watching  and 
Lighting  Act  superseded  in,  370 — see  also  Borough , County  district , 
Local  government  district. 

District  Council — Absence  from  meetings  of,  1658 — Accept- 
ance of  office  by  councillor,  1971 — Accounts,  3676,  audit,  1676 — 
Adoption  of  adoptive  Acts  subject  to  approval  of,  1679,  1680 — Casual 
vacancies,  1974 — Chairman,  1677,  to  be  justice  of  the  peace,  1621 — 
Commons,  powers  in  relation  to,  1633 — Constitution  of,  1623 — Dis- 
qualification of  councillor,  1658 — Elections,  1623, 1924,  first  elections, 
1688,  and  see  Urban  district  councillors'  election  order — Electors,  1623 
— Ex  officio  and  nominated  members  abolished,  162  3 — Expenses  of, 
in  execution  of  additional  powers,  1636 — Identity  of,  with  urban 
sanitary  authority,  1614,  1694 — Local  government  board  may  confer 
appointment  of  overseers  and  powers  of  parish  council  upon,  1638,  and 
powers  of  vestry  as  to  rating  owners,  1645— Meetings  of,  1677,  not 
to  be  held  on  licensed  premises,  1679 — Name  of,  1624,  may  be  changed, 
1675 — Number  of  councillors  may  be  altered,  1364— Proceedings  of, 
1677 — Qualification  of  councillors,  1623 — Resignation  of  coun- 
cillors, 1973 — Retirement  of  councillors,  1623 — are  Spending  autho- 
rity under  Agricultural  Rates  Act,  1732 — Term  of  office,  1623 — 
Transfer  of  powers  under  adoptive  Acts  to,  1679,  of  powers  of  justices 
and  quarter  sessions  as  to  certain  licenses,  &c.,  1635 — Urban  sanitary 
authority  to  be,  1620 — Vice-chairman,  1677. 

Councillors’  Election  Order — Abandonment  of 

poll  on  reduction  in  number  of  candidates,  1930;  form  of  notice  to  be 
given  in  such  case,  1943,  1944 — Acceptance  of  office  by  councillor, 
1971  ; declaration  of  acceptance,  1972,  penalty  for  acting  before  making 
declaration,  1973,  power  to  receive  declaration,  1973  ; obligation  to  accept 
office,  1971,  exemptions,  1971 — Application  of  Ballot  Act,  1935, 
applied  provisions,  1948,  and  see  Ballot  Act;  of  Municipal  Corporations 
Act,  1930,  1936  ; of  Municipal  Elections  (Corrupt  and  Illegal  Practices) 
Act,  1937 — Casual  vacancies,  1974;  filling  of,  at  ordinary  election,  1934 
— Continuance  in  office  of  retiring  councillors,  1930 — Counting  of 
votes,  1934 — Day  of  election,  1925  ; of  poll,  1930 — Declaration  of 
result  of  poll,  1935;  form,  1946— Definitions,  1938— Dispensing 
power  of  local  government  board,  1924 — Elections  to  which  order 
applies,  1924 — Equality  of  votes,  1934 — Expenses,  1938 — Forms, 
1941;  adaptation  of  forms  to  extraordinary  election,  1939 — Hours  of 
poll,  1930 — Mark  instead  of  signature,  1938 — Nomination  of  candi- 
dates, 1925  ; Dealing  with  nomination  papers  by  returning  officer,  1929  ; 
Form  of  nomination  paper,  1941 ; Instructions  for  filling  up  nomination 
paper,  1942  ; Offences  in  relation  to  nomination  papers,  1970;  Provision 
of  nomination  papers,  1928  ; Statement  as  to  persons  nominated,  1929, 
form,  1943 ; Time  for  sending  in  nomination  papers,  1928 — Notice,  of 
Decision  of  returning  officer  as  to  nomination,  1930;  of  Election,  1925, 
form,  1941;  of  Poll,  1932,  forms,  1944,  1945;  that  poll  will  not  be 
taken,  1930,  forms,  1943,  1944;  of  Result  of  election,  193,,  form,  1947 — 
Polling  agents,  1933;  polling  districts,  1931;  polling  places  and 
stations,  1932,  polling  stations  to  be  furnished  with  compartments,  &c., 
j 933 — Presiding  officer,  1933 — Publication  of  notices,  1938  — 
Questions  to  electors,  1933— Re-eligibility  of  councillor,  1973- 
Resignation,  1973— Returning  officer,  1925— Saving  for  misnomer, 
&c.,  1938 — Simultaneous  polls  at  election  of  councillors  and  guardians, 
1930 — Times  for  proceedings,  1939 — Wards,  1938 — Withdrawal  ot 
candidate,  1929. 
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Rates — Amendment  of,  520 — Collection  of,  521 — Com- 
mencement of,  52 1 — Deduction  from,  in  respect  of  drainage  works, 
522 — Description  of  owner  and  occupier  in,  520 — Estimate  of, 
518 — Evidence  of,  522 — General  district  rate,  480 — Inspection  of, 
520 — Limit  in  local  Act  not  to  apply  to,  523 — Private  improvement 
rate,  507 — Publication  of,  521 — Recovery  of,  by  summary  proceed- 
ings, 5 73 — Remission  of,  on  account  of  poverty,  5 2 2 — Retrospective, 
480 — Saving  for  agreements  between  landlord  and  tenant  as  to,  522 — 
in  Universities,  524 — see  also  General  district  rate , Highway  rate, 
Private  improvement  rate , Water  rate. 

Sanitary  Authority — to  be  called  Urban  district  council, 

1629. 

URINALS — Injunction  to  restrain  erection  or  continuance  of,  105-107, 
683 — Nuisance  from,  167 — Urban  authority  may  provide,  105. 

USE — of  Disinfectants,  233-235 — Lands  for  disposal  of  sewage,  local 
authority  may  contract  for,  88 — Road,  by  the  public,  necessary  in 
order  to  create  a highway,  300 — Sewer,  by  local  authority,  mi  aning  of, 
63;  by  owners,  &c.,  within  the  district,  80;  without  the  district,  82 — 
Stream,  by  riparian  proprietors,  703. 

UTILIZATION— of  Sewage,  88,  92— see  also  Sewage. 


V. 

VACANCIES — Casual ; Application  of  enactments  concerning,  to  autho- 
rities elected  under  Local  Government  Act,  1669  ; Avoidance  of  election 
on  petition  creates,  1187  ; in  Chairmanship  of  parish  meeting,  1668;  on 
Joint  board,  proceedings  not  to  be  invalidated  by,  734,  provisional  order 
forming  joint  board  to  contain  regulations  as  to,  628 ; on  Parish  council, 
1668;  on  Rural  district  council,  1982,  1997;  on  Urban  district  council, 
1934,  1974^— Declaration  of,  on  disqualification  of  councillor  or 
guardian,  1659;  on  resignation  of  urban  district  councillor,  1973 — 
Validity  of  acts  of  parish  council  notwithstanding,  1696;  of  other 
authorities,  732, 

VACANT  Land — Nuisance  caused  by  deposit  on,  207. 

VACCINATION  Acts — Powers  and  duties  of  privy  council  under, 
transferred  to  local  government  board,  955. 

VAGRANTS — in  Common  lodging-houses,  reports  as  to,  160. 

VALIDITY — of  Bye-laws,  352,  r yr;  may  be  questioned  in  proceeding 
for  penalty,  439 — Contracts,  396,  397 — Proceedings  of,  not  affected 
by  defects  or  vacancies,  732,  734 — Rate,  book  to  be  prima  facie  evidence 
of,  522  ; when  it  has  not  been  published,  521 — Resolution  for  consti- 
tution of  local  government  district,  dispute  as  to,  621 — Securities  for 
certain  loans  under  Sanitary  Acts,  saving  for,  691,  692 — Voting  papers, 
744. 

VALUATION  List — Agricultural  land  to  be  distinguished  from  other 
property  in,  1728 — Alteration  of,  affects  recovery  of  general  district 
rate,  495,  575 — to  be  Basis;  of  apportionment  of  contributions  to  ex- 
penses of  joint  board,  629;  of  general  district  rate,  492;  of  uther  rates, 
517 — Inspection  of,  for  assessing  general  district  rate,  507 — Meaning 
of  list  in  force,  629 — Transfer  of  overseers’  powers  as  to  appeals  against 
and  objections  to,  to  parish  council,  1592 — see  also  Assessment. 
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VALUE — Annual,  meaning  of,  872,  873  ; water  rates  to  be  assessed  on,. 
872 — Full  net  annual,  definition  of,  6 ; general  district  rate  to  be 
assessed  on,  492 — Net  annual,  poor  rate  to  be  based  on,  20 ; is  the  value 
to  the  owner,  20. 

VANS — Bye-laws  as  to  use  of,  for  habitation,  172 — Nuisances  in, 
i7r,  172 — Overcrowded,  171, ’172. 

VAPOURS — Indictment  for  causing  nuisance  by,  222 — Injunction 
to  restrain  nuisance  from,  222 — Nuisance  from,  in  factories,  &c.,  168. 

VAULT — for  Burial,  maintenance  of,  769 — under  Church,  prohibition 
of  interments  in,  769— Entrance  to,  from  street,  penalty  for  leaving 
open,  903  ; penalty  for  neglecting  to  make  proper  door  or  covering  to, 
8 8ok— Occupation  of,  as  dwelling,  15 1 — Sewer  may  be  carried  under, 
61 — under  Street,  maintenance  of,  1446,  vaults  not  to  be  built  without 
consent,  87. 

VEGETABLES — Bye-laws  as  to  accommodation  of  persons  engaged 
in  picking,  1162 — Unwholesome,  exposed  for  sale,  seizure  of,  225. 

VENTILATING  Shaft — of  Sewer  negligently  constructed,  78. 

VENTILATION — of  Buildings,  bye-laws  as  to,  336 — Common  lodg- 
ing-houses, bye-laws  as  to,  159 — Cowsheds,  &c.,  1281,  1282 — Factory, 
1079,  1080 ; want  of,  deemed  a nuisance,  168 — Houses,  regulations  of 
local  government  board  as  to,  in  case  of  epidemic  disease,  252 — Sewers, 
76,  78. 

VENUE — Abolition  of  restriction  as  to,  1580. 

VERIFICATION — of  Highway  rate  accounts  not  necessary,  515. 

VERMIN — Local  authorities  may  provide  for  cleansing  of  persons,  &c., 
from,  1740. 

VESSEL — Charges  of  poor  law  medical  officer  for  attendance  on  board, 
257;  of  medical  practitioner,  258 — Entry  on,  for  purposes  of  regula- 
tions as  to  epidemic  diseases,  257 — for  Hire,  bye-laws  as  to,  388; 
licenses  for,  388 — Master  of,  to  be  deemed  the  occupier,  212 — Nui- 
sances in,  21 1 — Petroleum  on  board,  bye-laws  as  to,  957;  notice 
to  be  given  by  master  or  owner,  957 — Quarantine,  255 ; order  of  local 
government  board  with  respect  to,  1909 — Regulations  as  to  epidemic 
diseases  may  be  applied  to,  252 — Removal  of  infected  person  to 
hospital  from,  236  ; regulations  as  to  such  removal,  238 — “ Shop,”  held 
not  to  include,  under  Markets  and  Fairs  Clauses  Act,  838 — on  Thames, 
to  consume  its  smoke,  183  ; sanitary  arrangements  in,  1058. 

VESSELS— for  Petroleum,  labels  on,  958. 

VESTING— of  Gardens  in  borougn  or  city,  in  local  authority,  924 — Main 
road  in  county  council,  1331 — Property,  &c.,  of  local  authority  in  new 
local  authority  constituted  by  order  of  local  government  board,  622  ; 
of  sanitary  authority  under  Sanitary  Acts  in  local  authority  under 
Public  Health  Act,  49  ; of  inspectors  under  Watching  and  Lighting 
Act  in  urban  authority,  371  ; no  general  power  to  part  with  property, 
50 ; power  to  part  with  surplus  property,  409 ; see  also  Transfer — of 
Public  libraries  in  library  authority,  1549 — Public  water  cisterns  and 
works,  in  local  authority,  139 — Sewers,  in  commissioners  of  sewers, 
55,  283  ; in  local  authority,  51 — Streets,  in  metropolitan  district  board 
or  vestry,  283  ; in  urban  authority,  280  ; meaning  of  such  vesting,  282. 

VESTRY  Clerk — to  be  Clerk  to  parish  council,  1690 — Parish  council 
not  to  appoint,  1610. 
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VE  STR Y — continued. 

in  Metropolis — Application  to,  of  provisions  of  Local  Govern- 
ment Act,  1894,  as  to  elections,  1637,  1689,  as  to  disqualifications,  1667, 
as  to  qualification  of  members,  1637  ; of  Municipal  Corporations  Act,  as 
to  acceptance  of  office,  casual  vacancies,  re-eligibilty  and  resignation, 
1669 — Chairman,  1637 — Conversion  of  privy  into  water-closet  by, 
103,  202  ; disused  burial  grounds  may  be  transferred  to,  375 — Ex  officio 
members,  1638 — Payment  of  rent  to,  for  paving  expenses,  205 — Powers 
of,  in  relation  to  nuisances  arising  beyond  metropolis,  210,  211;  in  re- 
lation to  offensive  trade  carried  on  beyond  metropolis,  224,  225 — Pro- 
vision of  water-closets,  ashpits,  &c.,  may  be  enforced  by,  103 — Streets 
vested  in,  283. 

of  Parish — Consent  of,  to  litigation  by  overseers,  unnecessary, 

484— Highway  rate  of  urban  authority  not  to  be  laid  before,  515 — 
Meetings  of,  may  be  held  in  buildings  provided  for  public  baths,  1077 — 
Powers  of,  under  Highway  Act,  268 — Resolution  of,  for  Appointment 
of  local  board  as  burial  board,  771  ; for  Transfer  of  powers,  &c.,  from 
burial  board  to  urban  authority,  773 — Transfer  of  powers  of,  as  to 
Adoptive  Acts,  to  parish  meeting,  159s  ; as  to  Charities  to  parish 
council  or  their  appointees,  1606  ; as  to  Highways  to  parish  council  or 
parish  meeting  temporarily,  1628,  to  rural  district  council,  1628,  to  urban 
authority,  267  ; of  Other  powers  to  parish  council,  1592,  to  parish 
meeting,  1612,  to  urban  authorities,  &c.,  by  order  of  local  government 
board,  1644,  1645. 

VEXATIOUS — Impounding  of  cattle,  penalty,  900 — Opposition  to 
or  promotion  of  bill  in  parliament,  costs  of,  650. 

VIADUCT — on  Railway,  adoption  or  construction  of,  by  urban  authority, 


VICE-CHAIRMAN — of  Board  of  guardians,  1616,  1677 — of  District 
council,  1677 — of  Parish  council,  1696. 

VILLAGE  Greens — Interference  with,  to  be  deemed  a nuisance,  1043 
— Parish  council  to  have  powers  in  relation  to,  1592,  1596 — Preserva- 
tion of,  179' — Prevention  of  nuisances  on,  177. 

VISITATION — of  Houses  in  case  of  epidemic  diseases,  252. 

VIS  Major — Meaning  of  the  expression,  679,  680. 

VIVISECTION — Penalty  for  .cruelty  by  practising,  909. 

VOLUNTARY  Schools— -Exemption  of,  from  rates,  501. 

VOLUNTEER — Fire-brigade,  exclusion  of,  from  premises  on  fire,  906 — 
Store-houses,  exemption  of,  from  rates,  502. 

V OTERS — at  Poll  of  owners  and  ratepayers,  directions  to,  for  filling  up 
voting  papers,  766 ; illiterate,  745  ; personation  of,  749. 

VOTING  at  Elections— see  Election. 

at  Meetings — of  Joint  boards,  734 — Local  boards,  casting  vote 

of  chairman,  732  ; extension  of  provisions  as  to,  to  district  councils  and 
guardians,  1677  ; questions  to  be  decided  by  majority  of  votes,  732  ; 
record  to  be  made,  732 — Owners  and  Ratepayers,  754 — Show  of 
hands  to  be  taken  in  the  first  instance,  755. 
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Papers — at  Poll  of  owners  and  ratepayers,  754;  form  of,  765. 

VOUCHERS— Production  of,  to  auditor,  555. 
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WAIVER — of  Notice' of  intention  to  connect  drain  with  sewer,  Hi. 

WAGES — Urban  authority  may  pay,  to  servants,  444. 

WAGGON — Penalties  for  driving  or  riding  upon,  improperly,  901,  902. 

WALKS — Public;  Bye-laws  as  to,  372;  Contributions  to,  by  urban 
authorities,  372  ; Purchase  of  land  for,  372  ; Removal  of. offenders  from, 
372. 

WALLS — Dangerous  or  ruinous,  to  be  secured  or  removed,  880  ; expenses 
may  be  recovered  from  owners,  881 — of  New  buildings,  bye-laws  as  to, 
335,  350 — Situation  of  fire-plugs  to  be  marked  on,  142. 

WAR  Office — Saving  for  property  of,  696,  697. 

WARDS — of  Borough,  1365 — of  Parish,  for  election  of  parish  coun- 
cillors, 1612,  parish  meetings  for  such  wards,  1672  ; for  election  of  rural 
district  councillors  or  guardians,  1678, 1679,  application  of  election  orders 
to  elections  in  such  wards,  1985,  2007 — of  Urban  district,  619,  1364; 
application  of  election  order,  to  election  inward,  1938;  burial  board 
for  ward,  771 ; wards  formed  under  local  Act,  1694. 

WARRANT — of  Distress;  limitation  of  time  not  applied  to  issue  of, 
574;  for  urban  rate,  573,  order  for  payment  to  be  made  before  issue  of, 
573 — for  Entry  of  police-officer  on  premises,  in  case  of  nuisance,  207 — 
to  Search,  for  petroleum,  960;  for  unsound  meat,  231. 

WARRANTY — of  Article  of  food  or  drug,  meaning  of,  989 ; vendor 
protected  by  having  purchased  with,  989 — of  Authority  to  enter  into 
contract,  may  be  implied,  399 — of  Practicability  of  specifications 
attached  to  contract,  not  implied,  408 — of  Soundness  of  meat  sold  in 
market,  not  implied,  226. 

WASH-Houses — Charges  for  use  of,  889 — Supply  of  water  to,  142 — 

see  Baths  and  wash-houses. 

WASTE— at  Roadside,  county  council  may  assert  public  right  to,  1331; 
local  authorities  to  protect,  1633  ; memorandum  of  local  government 
board  as  to,  1889 — Water,  standing  in  cellar,  1 16— of  Water  supplied; 
Incorporated  provisions  of  Waterworks  Clauses  Act  as  to,  869 ; Inspection 
of  premises  to  examine  as  to,  870;  Penalties  for,  929,  930  ; Water  may 
be  cut  off  in  case  of,  929. 

WATCHING  and  Lighting  Act — see  Lighting  and  Watching  Act. 

WATER — in  Cellar  of  house,  penalty  for,  1 16 ; removal  of,  1 16,  1 1 7 — Con- 
tamination of,  by  lead  from  service  pipe,  863 — Digging  holes  for,  in 
roadway,  restrained,  141 — Interference  with,  by  public  works,  697, 
702 — Local  Act  for  supply  of,  transfer  of  powers  thereunder,  to  town 
council,  1 189 — Nuisance  from  percolation  of,  through  bridge  over  high- 
way, 1 71 — Pollution  of,  actionable,  66,  148,  706;  pollution  by  gas 
washings,  145 ; pollution  restrained  by  injunction,  66 ; reference  to 
expert  before  granting  injunction,  72,  see  also  Pollution , Rivers  Pollution 
Prevention  Act — Prescriptive  right  to,  706 — Protection  of,  under 
Public  Health  Act,  consent  of  attorney-general  to  proceedings  for,  149  ; 
protection  under  Waterworks  Clauses  Acts,  869,  929 — Rating  land 
covered  with,  493,  497,  529,  531,  532 — Refuse  of  manufactories  when 
not  included  in  reservation  of,  5 8 — Right  of  taking,  from  streams,  &c., 
704-714;  arbitration  in  case  of  interference  with  rights,  714;  purchase 
of  rights  by  local  authority,  12 1 ; saving  for  rights,  702  ; right  of  drain- 
ing surface  water,  714;  right  of  taking  surface  water,  714 — Supply  of, 


Index. 


179 


W ATER — continued.  ' 

by  local  authority,  r 2 1 ; to  localf authority,  121  ; see  also  Water  supply — 
Underground,  no  action  for  diversion  of,  709 — Waste,  standing  in 
cellar,  116  ; waste  of  water  supplied  to  consumer,  869,  929 — in  Well, 
pollution  of,  by  percolation,  90,  714. 

Closets — Bakehouse  not  to  communicate  with,  i2  32--Building 

house  without  providing,  penalty,  100 — Bye-laws  as  to,  336 — Cellar 
dwellings  to  have,  152 — Enforcement  of  provision  of,  101 ; for  factories 
104;  for  premises  connected  with  mine,  104,  105;  earth-closet  may  be 
provided  instead,  103  ; flushing  apparatus  ordered  to  be  provided  for,  102  ; 
provision  of,  for  several  houses  jointly,  101,  ro2 — in  Factories,  notice  of 
defects  in,  to  be  given  by  inspector,  1080;  provision  of,  104 — Injunction 
to  restrain  conversion  of  privy  into,  in  metropolis,  202  ; vestry  or  district 
board  may  now  require  such  conversion,  103 — Mines  having  premises 
attached,  in  which  women  are  employed,  to  be  provided  with,  104,  105 — 
Nuisance  not  to  be  created  by,  107;  examination  of,  on  complaint  of 
nuisance,  107 — Overflow  from,  penalty  for  permitting,  116 — for  Public 
accommodation,  urban  authority  may  provide,  105,  see  also  Sanitary 
conveniences. 

Companies  (Regulation  of  Powers)  Act,  1887,  875. 

Company — Contracts  with,  to  supply  water,  for  extinguishing 

fires,  142;  to  house,  136  ; to  local  authority,  138 — Definition  of,  7 — 
Lease  of  works  of,  to  local  authority,  138 — Local  authority  may  pur- 
chase powers,  &c.,  of,  121,  138 — Notice  to,  when  local  authority  intend 
to  construct  waterworks,  126  ; settlement  of  differences  in  such  cases, 
126 — Transfer  of  powers,  &c.,  of,  to  local  authority,  138. 

Course — Abstraction  of  water  from,  704 ; in  case  of  water  per- 
colating under  ground,  709 — Artificial,  diversion  of,  706  ; pollution  of, 

148 —  Consent  of  attorney-general  to  proceedings  for  protection  of, 

149 —  Diversion  of,  by  secretary  of  state  for  war,  718 — Grant  of  right 
to  take  water  from,  706 — Improvement  of,  under  Land  Drainage  Act, 
96  —Interference  with,  by  local  authority  not  authorized,  702 ; arbi- 
tration as  to  such  interference,  714 — Meaning  of,  699 — Nuisance 
from,  167  ; in  metropolis,  119 — Offensive,  on  Boundary  of  district  118  ; 
on  Highway,  1 1 8 ; in  Metropolis,  119 — Riparian  rights  in,  703-709 — 
Saving  clauses  with  respect  to,  697,  702— Sewage  not  to  be  discharged 
into,  unless  purified,  63 ; even  where  water  is  already  polluted,  53,  see 
also  Rivers  Pollution  Prevention  Act — “ Sewer’*  may  include,  32 — 
see  also  Stream. 

Mains — Power  to  carry,  through  lands,  13c — Rating,  to  poor- 

rate,  124;  to  sanitary  rate,  532. 

—  Meters,  134,  928,  929 — Evidence  of  consumption  of  water  supplied 

by,  135,  866 — Penalty  for  injuring  or  fraudulently  altering,  135. 

Mills — Purchase  of,  by  local  authority,  409. 

Pipes — Breaking  up  streets  to  lay,  860,  868 — Damage  by  escape 

of  water  from,  175 — Deduction  from  rent  in  respect  of,  133,  867 — 
Inhabitants  may  lay,  867 — Local  authority  may  lay,  130;  laying 
without  parliamentary  powers,  366-368 — Map  of,  to  be  provided,  857 
— Purchase  of,  by  owner  of  house,  867 — Situation  of,  may  be  altered 
by  urban  authority,  328;  penalty  for  unauthorized  alteration  of,  930 — 
Undertakers,  when  to  lay,  866. 

—  Rate — Allowance  not  to  be  made  for,  in  ascertaining  rateable 

value,  132 — Annual  value  to  be  the  basis  of,  872 — Limitation  of 
time  for  recovery  of,  874 — Local  authority  may  make,  T31  ; may  be 
required  to  make,  1 11c — Owners  of  small  tenements  to  be  assessed  to, 
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WATER  Rate — continued. 

874 — Payment  of,  in  advance,  873 — when  a Rate  within  covenant  to 
pay  rates,  132 — Recovery  of,  874;  by  action,  930 — for  Stand-pipes, 
1100 — for  Supply  furnished  compulsorily,  136,  137. 

- Spouts,  to  be  affixed  to  buildings,  880. 

• Supply — Absence  of  proper  fittings  for,  when  to  be  deemed  a 

nuisance,  174 — to  Adjoining  district,  135 ; profit  may  be  derived  from, 
136— Agreements  for,  131, 134;  for  supply  by  meter,  134;  agreements 
exempt  from  stamp  duty,  133 ; agreements  between  local  authority  and 
owner  of  limited  interest  in  lands,  1065 — for  Bakehouse,  to  be 
separate  from  supply  for  water-closet,  1232 — for  Baths  and  wash- 
houses, 142,  832,  864 — in  Cambridge,  144 — Certificate  of  provision 
of,  to  new  house  in  rural  district,  1099 — to  Common  lodging-houses, 
159 — Communication  pipes  for,  how  to  be  laid,  133,  866,  867 — Con- 
stant supply,  863;  in  metropolis,  174 — to  Dairies,  regulations  with 
respect  to,  1281 — Default  of  local  authority  in  providing,  65 1,  161c — 
Discontinuance  of,  873 — for  Domestic  purposes,  meaning  of,  928 — 
where  Earth-closet  is  used  instead  of  water-closet,  103 — Enforce- 
ment of  supply  in  certain  cases,  136;  in  rural  district,  1096;  appeal, 
1098;  apportionment  of  expenses  of  joint  supply,  1097;  forms  of  notices 
to  owners,  rioi,  1102;  scale  of  charges,  tioo;  for  several  houses  jointly, 
1097 — Expenses  of,  in  rural  district,  to  be  special  expenses,  525  ; to  be 
apportioned  among  contributory  places,  525;  landowner  empowered  to 
charge  land  with  contributions  towards  such  expenses,  1 743 — for 
Factory,  notice  of  want  of,  to  be  given  by  inspector,  10K0 — Fire-plugs, 
&c.,  to  be  provided,  ^2,864  ; damage  caused  by,  143  ; water  to  be  supplied 
for  extinguishing  fires,  142,  865 — Fittings  for,  out  of  repair,  869,  870 ; 
to  be  provided,  869 — for  Flushing  sewers,  79,  864 — Gas  and  Waterworks 
Facilities  Acts,  provisions  as  to,  935—  Gratuitous  supply,  works  may 
be  constructed  for,  140,  142 — Injury  to  meters,  135 — Larceny  of  water 
supplied,  135,  87c — by  Local  authority,  121 — Mains  for,  power  to 
construct,  1 30 — for  Manufactories,  142 — by  Measure,  agreements 
for,  134 — in  Metropolis,  126,  174;  absence  of  fittings  to  be  deemed 
a nuisance,  174 — Notice,  when  to  be  given  to  water  company 
before  commencing  works  for,  126 — Occupier,  when  entitled  to 
obtain,  868 — in  Oxford,  T44 — Parish  council  to  have  certain  powers 
in  relation  to,  1596 — Penalty  for  bathing  in,  or  polluting  water,  871 ; 
penalty  for  neglect  to  provide  supply  on  tender  of  water-rate,  863,  865, 
not  recoverable  in  case  of  frost  or  accident,  864,  928  ; penalty  for  taking 
water  without  agreement,  870;  penalty  for  using  water  contrary  to 
agreement,  93c — Plans  for,  to  be  notified  to  parish  council,  r6io — 
Pressure  of  water  supplied  by  local  authority,  1 3c — for  Public  pur- 
poses, 864 — Purchase  of  mills,  weirs,  &c.,  interfering  with,  409 — Rate 
may  be  made  for,  13 1 — Sale  of  surplus  water,  136 — Special  drainage 
district  may  be  formed  and  charged  with  expenses  of,  625 — by  Stand- 
pipes, 1100 — Temporary,  by  means  of  water  carts,  &c.,  j 23 — for 
Trading  purposes,  142 — Union  of  districts  for  purposes  of,  626 — to 
Universities,  144 — Urban  authority  may  be  invested  with  powers  of 
rural  authority  with  respect  to,  1101 — Waste  of  water  supplied,  869, 
929 — Water  company  may  lease  works  for,  or  supply  water,  or  transfer 
powers  to  local  authority,  138 — Waterworks  Clauses  Acts,  provisions 
as  to,  see  Waterworks  Clauses  Acts — for  Working  class  lodging-houses, 
1488. 

WATERING — Place  for  cattle,  injunction  to  restrain  pollution  of  water 
at,  70 — Streets,  109 — Turnpike  and  other  roads,  by  urban  authority 
under  agreement,  276. 

WATERWORKS  Clauses  Act,  1847,  857 — Breaking  up  streets, 
86 r,  868 — Communication  pipes  to  be  laid  by  inhabitants,  867; 
by  undertakers,  866 — Fire-plugs,  864  — Fouling  water,  870  — 
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WATERWORKS  Clauses  Act,  1847 — continued. 

Incorporation  of  Acts  with  Gas  and  Waterworks  Facilities  Act,  938  ; 
with  Public  Health  Act,  133  ; with  Public  Health  (Support  of  Sewers) 
Act,  1219 — Laying  pipes,  860 — Mines  ; Conveyance  of  land  for  water- 
works does  not  include,  857;  Damage  caused  by  working,  859;  In- 
spection of,  by  undertakers,  860 ; Notice,  of  intention  to  work  mines 
under,  or  near  to,  858,  to  treat  as  to  compensation  for  interference  with 
working  of  mines,  858;  sueh  notice  is  to  state  extent  of  support  required 
for  sanitary  work,  1220 — Protection  of  water,  869— Recovery  of 
rates,  874 — Reinstating  streets,  862 — Water  rates,  872, 

1863,  926 — Protection  of  water, 

929 — Recovery  of  rates,  930 — Security  of  reservoirs,  926 — Supply  of 
water,  928. 

, Compensation  on  compulsory  purchase  of,  139 — 

Construction  of,  charged  on  settled  estates,  1065  ; an  “improvement 
of  land,”  94 — Definition  of,  in  Public  Health  Act,  7 — Gas  washings 
discharged  into,  871 — Land  tax  on,  125,  126 — Local  authority  mayj 
construct,  121;  Lease  of,  to  local  authority,  12 1,  138;  Notice,  when 
to  be  given  to  water  company  of  intention  to  construct,  126;  Profit  not 
to  be  derived  from,  within  the  district,  124,  13  r ; profit  maybe  derived 
from  supply  to  another  district,  136;  Purchase  of,  by  local  authority, 
1 21,  138;  Restrictions  on  construction,  129 — M!ines  lying  under, 
see  Waterworks  Glauses  Act — Provisional  orders  for  establishment  of, 
934,  see  also  Gas  and  Waterworks  Facilities  Acts — Public,  vested  ni 
local  authority,  139 — Public  works  loan  commissioners  may  lend  money 
for,  1025 — Rating,  124,  498,  531,  532 — Right  of  support  for,  1220 
— Tithe  rent-charge  to  be  redeemed  on  land  taken  for,  89 — Transfer 
of,  to  local  authority,  138 — Wholesome  water  to  be  provided  in,  by 
local  authority,  130. 

WAY — of  Necessity,  410 — Rights  of,  see  Right  of  way. 

WAYWARDEN — Order  of  quarter  sessions  for  election  of,  in  excluded 
part  of  urban  district,  512. 

WEIGHING — of  Cattle  in  markets;  Accommodation  to  be  provided, 
1 296,  1525  ; Exemption  of  market,  from  provisions  as  to,  1297  ; Fraud  in 
relation  to,  1297  ; Option  of  buyer  or  seller  to  have  cattle  weighed,  1297; 
Refusal  to  weigh  cattle,  1297;  Tolls  for,  1297 — of  Coal,  bye-laws  as  to, 
43  7 — of  Goods  and  carts,  in  markets,  840 ; accommodation  to  be  pro- 
vided for,  380— of  Locomotives  and  waggons,  1749. 

WEIGHTS — for  Markets,  false,  penalty  for  using,  841,  to  be  provided, 
840  ; testing  accuracy  of,  840. 

WEIR — Purchase  of,  by  local  authority,  409. 

WELLS — Abstraction  of  water  from,  by  percolation  into  drain,  71 1 — 
Closing  of,  when  polluted,  149 — Diversion  of  underground  waters  by, 
709 — Local  authority  may  dig,  121 ; restrained  from  digging  inroadway, 
14 1 — Parish  council  may  utilize,  1596 — Pollution  of,  by  percolation  of 
sewage,  90,  714;  license  to  pollute,  147  ; summary  proceedings  to  prevent 
pollution  of,  J49 — Public,  vested  in  local  authority,  139. 

WENLOCK — formerly  not  a Borough  for  purposes  of  Public  Health  Act 
38,  40. 

WEST  Riding  of  Yorkshire  Rivers  Act,  1894,  65. 

WHARF — Assessment  of,  to  general  district  rate,  499 — Interference 
with,  by  local  authority,  not  authorized,  697. 

WHISKY — Reduction  of,  by  water,  allowed  to  a certain  extent,  1130 
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WHISTLES — Steam,  nuisance  caused  by,  184. 

WHITEWASHING- — Unhealthy  houses,  115. 

WIDENING- — Highways,  by  order  of  justices,  1630 — Streets,  purchase 
of  premises  for,  329. 

WIDTH — of  New  streets,  bye-laws  as  to,  335,  34r,  342 — Streets  in 
metropolis,  341. 

WIPE— Voting  paper  filled  up  by,  749. 

WILFUL  Offence — Meaning  of,  147. 

WINDOW — Flower-pots,  &c.,  placed  in,  without  being  sufficiently 
guarded,  903 — Standing  on  sill  for  purpose  of  cleaning,  903. 

WITHDRAWAL — of  Candidate  at  election  of  guardians,  2001,  of  rural 
district  councillors,  1978,  of  urban  district  councillors,  1929;  corruptly 
procuring  withdrawal,  1247;  false  statement  as  to,  1245 — Election 
petition,  1180,  1256. 

WITNESSES — at  Election  petition  trial,  1179;  certificate  of  indemnity 
to,  1228  ; not  to  claim  privilege,  1228 — Examination  of,  by  inspectors 
of  local  government  board,  642  ; by  parliamentary  committees,  649 ; by 
poor  law  inspectors,  642,  643 — to  Mark  of  illiterate  elector  to  nomina- 
tion papers,  &c.,  1938,  1985,  2008;  voter  at  poll  of  owners  and  rate- 
payers, 745,  directions  to,  766. 

W OMAN — Disqualification  of  married  woman  as  elector  removed  for 
certain  purposes,  1655 — Eligibility  of,  for  membership,  of  board  of 
guardians,  1615  ; of  parish  council,  1588  ; of  urban  district  council,  1623 
—Employment  of,  in  retail  bakehouse,  1528. 

WOODEN — Houses,  not  to  be  built  in  metropolis,  345 — Pavement,  held 
not  to  be  “flagging,”  326 — Shed,  held  to  be  part  of  shop  under 
Markets  and  Fairs  Clauses  Act,  838. 

WOODS — Hating;  to  General  district  rate,  493  * to  Separate  rate  in 
rural  district,  529. 

WOOLWICH — Dockyard,  exemption  of,  from  Public  Health  Act,  698 — 
Local  board  for,  how  constituted,  72  r ; application  of  Local  Govern- 
ment Act,  1894,  to,  1637,  1638,  1667,  1669,  1689 — London  county 
council  have  power  in,  722 — Metropolis  Management  Acts  applicable 
to,  722 — Public  Health  Act  partly  applied  to,  722. 

WOHKHOUSES — Contract  for  building,  402 — Post-mortem  exami- 
nations, place  provided  for,  not  to  be  at  workhouse,  265,266 — Public 
works  loan  commissioners  may  lend  money  for  providing,  1025 — Re- 
moval of  refuse  from,  in. 

WORKING  Classes’  Dwellings  Act,  1890,  1422— Exemption  of 

gifts  for  working  class  dwellings  from  mortmain  Acts,  1422. 

Housing  of,  see  Housing  of  the  Working  Classes 

Acts — Implied  condition  in  contract  for  letting  houses  for,  1489 — 
Improvement  of  land  under  Settled  Land  Act  includes  provision 
of  dwellings  for,  95,  1489 — Lodging-houses  for,  1483 — Municipal 
corporation  may  appropriate  land  as  site  for  dwellings  for,  1188  ; form 
for  grant  or  lease  of  land,  &c.,  1200-1202. 

WORKMAN — Offence  under  Factory  and  Workshop  Act,  committed  by, 
1088. 
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WORKS — in  Adjoining  district,  powers  of  local  authority  to  execute, 
630 — Alkali,  1146,  see  also  Alkali  Acts — Approval  of,  by  urban 
authority,  359 — Borrowing  money  for  purposes  of,  537 — Combina- 
tion of  local  authorities  for  execution  of,  630 — of  Commissioners  of 
sewers,  not  to  he  interfered  with  by  local  authority,  696  ; arbitration  as 
to  such  interference,  700—  Consent  to  construction  of,  applied  for  after 
construction,  1386 — Contracts  for;  Certificate  of  engineer,  when  a 
condition  precedent  to  recovery  of  sums  claimed  under,  403 ; Delay  in 
execution  of,  caused  by  local  authority,  404,  405  ; Estimates,  395,  407  ; 
Extras,  402 ; Fraud  and  collusion,  406  ; Report  of  surveyor  previously 
to  contracting,  395  ; Tenders,  395,  408 — in  Contravention  of  bye- 
laws; Bye-laws  as  to  removal  of,  336,  356;  Existence  of,  a continuing 
offence,  359,  360;  Removal  of,  when  not  approved  by  urban  authority, 
339 — Damage  from  execution  of;  Compensation  to  be  made,  664; 
Damages  may  be  recovered  where  there  is  negligence  in  execution 
of,  675  ; Injunction  to  restrain  damage  from,  202,  683,  see  also  Injunction  ; 
Penalty  for  causing  damage  to,  664 — Disqualification  of  member  of 
local  authority  by  reason  of  interest  in,  1658 — Entry  on  lands  for  pur- 
poses of,  662 — Expenses  of,  when  apportioned  among  contributory 
places  in  rural  district,  525;  when  chargeable  on  owners,  see  Local 
authority , works — Mortgage  of,  held  to  confer  interest  in  land  within 
statute  of  mortmain,  543 — of  Navigation  authority,  jnot  to  be  interfered 
with  by  local  authority,  697;  arbitration  as  to  such  interference,  70c — 
Order  to  occupier  to  permit  execution  of,  663,  form  of,  761 — Perma- 
nent, borrowing  money  for,  537 ; meaning  of,  537,  538 — Precautions 
to  be  taken  during  construction  of,  881 — Report  as  to,  to  be  made 
annually  by  local  authorities  to  local  government  board,  472 — Sanitary  ; 
Compensation  for  support  for,  1220;  Limitation  of  right  to  support  for, 
1220;  Survey  and  map  of,  when  to  be  made,  1220  ; Waterworks  Clauses 
Act  applied  to,  1219 — Special  drainage  district  may  be  formed  and 
charged  with  expenses  of,  625 — Vesting  of,  in  commissioners  of  sewers, 
55- 


for  Abatement  of  nuisance ; Entry  on  premises  to  execute 

works,  198,  200,  entry  by  constables,  205,  206,  207  ; Injunction  to  restrain 
execution  of,  by  local  authority,  202,  683  ; Notice  to  execute,  188  ; Order 
of  court  of  summary  jurisdiction  for  execution  of,  194,  forms  of  orders, 
759,  760;  to  what  works  order  may  extend,  194,  195 — Cleansing  ditch 
on  boundary  of  district,  expenses  of,  118 — Disposal  of  sewage,  88, 
92 — Extinguishing  fires,  142 — Public  purposes,  public  works  loan 
commissioners  may  lend  money  for,  1025,  see  also  Public  Works  Loans 
Acts— Repair  to  private  street,  295 ; form  of  notice  as  to,  762  ; plans 
of,  296 — Sewage  disposal;  Cleansing  pool  held  to  he,  99;  Con- 
struction of,  by  local  authority,  88  ; Contract  for  use  of,  by  local  autho- 
rity, 88  ; an  Improvement  of  land  within  Improvement  of  Land  Act,  93  ; 
Purchase  of,  by  local  authority,  88 — Sewerage  purposes,  58,  61  ; 
without  the  district,  99 — Supply  of  sewage,  Improvement  of  Land  Act 
applied  to,  93 — Water  supply;  Compulsory  provision  of,  for  house, 
136,  in  rural  district,  1096;  for  Extinguishing  fires,  142;  for  Public 
baths  and  wash-houses,  1 42,  for  public  use,  may  be  constructed  by  local 
authority,  140,  for  public  use,  when  vested  in  local  authority,  139  ; see 
also  Waterworks. 

WORKSHOP — Definition  of,  in  Factory  and  Workshop  Act,  1090 — ’ 
Nuisance  in,  168,  1527 — see  also  Factory  and  Workshop  Acts. 

WORSHIP — Place  of,  exempt  from  expenses  of  paving  private  street,  324  ; 
exempt  from  rates,  500. 

WRIT — of  Certiorari,  558,  see  also  Certiorari — Elegit,  property  of  local 
authority  may  be  taken  under,  596,  597 — Mandamus,  567;  costs  of, 
492  ; see  also  Mandamus. 

WRITING-,  Meaning  of,  1402, 
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YARD — Bye-laws  as  to  paving  o , 1442  ; as  to  provision  of,  in  connection 
with  new  building,  336,  352 — House  situate  in,  liable  for  expenses  of 
paving  street  communicating  with  it,  in  metropolis,  313 — Meaning  of 
“back-yard,”  354. 

YELLOW  Fever — Order  of  local  government  board  as  to,  255,  1909; 

YOUNGr  Person — Definition  of,  in  Factory  and  Workshop  Act,  iogr — 
Notice  of  employment  of,  in  retail  bakehouse,  to  be  given  by  medical 
officer,  1528. 
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